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IMPEACHMENT  OF  WITNESSES.  13 

SCOPE  NOTE. 

Excludes.  —  Bias  of  witnesses;  capacity  of  witnesses,  impeach- 
ment of ;  contradiction  of  witnesses ;  conversations  admissible  as 
substantive  evidence;  corroboration  of  witnesses  (except  so  far  as 
correspondent  statements  are  admissible  as  sustaining  evidence)  ; 
hostility  of  witnesses ;  insanity  of  witnesses ;  interest  of  witnesses ; 
intoxication  of  witnesses;  prejudice  of  witnesses;  reputation  of 
witnesses,  manner  of  proof  of.     (See  article  '"  Character.") 

Introduction.  —  The  credibility  of  a  witness  may  be  impaired 
by  either  of  two  causes :  First,  mental  incapacity ;  second,  a  ten- 
dency on  the  witness'  part  to  color  or  distort  his  perception  or 
statement  of  the  facts  to  which  he  is  testifying. 

This  tendency  may  spring  from  either  of  two  sources :  First,  the 
witness'  relation  to  the  cause  or  to  the  parties,  causing  bias,  hos- 
tility, interest,  and  prejudice;  second,  the  lack  of  truthfulness, 
making  him  careless  as  to  the  correspondence  between  his  state- 
ment and  the  real  facts  as  they  exist. ^  The  former  can,  at  most, 
tend  merely  to  affect  the  witness'  particular  credit  —  that  is,  his 
credit  in  the  particular  cause.^  But  the  latter  impairs  his  credit 
in  any  proceeding  wherein  he  is  called  to  testify,  and  thus  affects 
his  general  credit/'' 

Meaning  of  Title  of  Present  Article.  —  The  expression  im- 
peachment of  witnesses  is  often  applied  to  the  proof  of  mat- 
ters that  affect  the  particular  credit  of  a  witness,  as  well  as  to 
those  that  affect  his  general  credit.^     The  expression  is  not,  how- 

1-  Character  impeachment  is  a  monj'  in  the  particular  case  as  upon 
mode  of  testing  the  credibiHty  of  a  his  unreliability  as  a  witness.  Louis- 
witness.  Overton  v.  Rogers,  99  Ind.  ville  &  N.  R.  Co.  v.  McClish,  115  Fed. 
595-  268. 

2.  "  In  considering  the  various  4.  "  Impeachment  is  not  limited 
modes  by  which  the  credit  of  a  wit-  to  attacks  upon  the  general  character 
ness  may  be  assailed,  courts  must  of  the  witness.  It  embraces  all 
observe  the  distinction  between  an  means  the  purpose  and  tendency  of 
attack  upon  his  general  credit  and  an  which  are  to  impair  the  credit  of  the 
attack  upon  his  ci-edit  in  the  particu-  witness.  Under  the  English  rule  re- 
lar  case.  Particular  facts  cannot  be  quiring  that  the  witness  should  him- 
given  in  evidence  to  impeach  his  gen-  self  be  interrogated  as  to  his  interest, 
eral  credit  only,  but  may  be  to  affect  bias  or  hostile  feeling,  before  other 
his  particular  credit  —  that  is,  his  witnesses  could  be  called  to  prove  it 
credit  in  the  particular  case.  Thus  by  his  declarations,  such  proof  al- 
the  general  credit  of  a  witness  for  ways  involved  a  question  of  contra- 
the  prosecution  may  be  unassailable;  diction,  and  was  generally  treated  in 
he  may  be  hostile  to  the  prison-  this  secondary  aspect  alone.  But  the 
er.  .  .  .  Who  can  doubt  the  right  whole  investigation  relating  thereto 
of  the  prisoner  to  prove  the  hostil-  was  regarded  as  belonging  to  the 
ity?"     McHugh  z;.  State,  31  Ala.  317.  province    of    impeachment."     Day    i: 

3.  Where  a  witness  is  attacked  by  Stickncy,  14  Allen   (Mass.)  255. 
proof  of  bad  character   for  truth,  or  On  the  other  hand,  in  Ellsworth  v. 

'because  of  conviction  of  crime,  the  Potter,  41  Vt.  685,  it  is  said  that 
attack  is  made  upon  his  character,  proof  of  a  difficulty  between  a  wit- 
and  is  not   so  much   upon  his   testi-      ness  and  an  adverse  party,  of  a  law- 
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ever,  applied  with  as  much  propriety  to  the  former  as  to 
the  latter,^ 

Scope  of  Article.  —  The  present  article  will  be  confined  wholly  to 
a  consideration  of  impeachment  in  the  latter  sense. 

Those  matters  that  affect  merely  the  witness'  particular  credit 
are  elsewhere  treated  in  this  work,"  and  the  same  is  true  of  the 
subject  of  the  witness'  mental  incapacity. '^ 

I.  RIGHT  TO  IMPEACH. 

1.  In  General.  —  It  is  the  right  of  a  party  to  a  cause,  in  a  proper 
case  as  hereinafter  defined,  to  introduce  evidence  to  impeach  a  wit- 
ness,*^ ordinarily  without  the  necessity  of  leave  of  court  first  bein.^' 
obtained." 

Where  Assailed  Witness  First  Called  on  Rebuttal.  —  Where  on  the 
trial  of  a  cause  a  witness  has  been  called  for  the  first  time  on  rebut- 


suit,  of  interest  in  the  event  of  the 
suit,  or  of  relationship,  is  not  in  the 
ordinary  sense  impeaching  testimony, 
although  it  may  be  considered  in  de- 
termining the  credit  to  be  given  a 
witness. 

5.  "  A  witness  can  be  impeached 
only  in  one  way,  by  a  direct  attack 
upon  his  testimony  and  character." 
Hansell  v.  Erickson,  28  111.  257. 

6.  See  articles,  "  Bias,"  "  Contra- 
diction OF  Witness,"  "  Corrobora- 
tion," "  Credibility." 

7.  See  article  "  Credibility." 

8.  People  V.  Glover,  141  Cal.  233, 
244,  74  Pac.  745. 

"  When  a  witness  testifies  in  court 
he  is  not  only  bound  to  answer  truth- 
fully as  to  his  knowledge  of  the  facts 
put  in  issue  by  the  pleadings,  but 
he  puts  his  own  character  in  issue  as 
an  instrument  of  proof."  Boles  v. 
State,  46  Ala.  204.  See  also  cases 
cited  under  note  10  infra. 

9.  Under  the  old  equit)'  practice, 
leave  of  court  was  necessary.  Mill 
V.  Mill,  12  Ves.  (Eng.)  406;  Murphy 
7'.  Flanagan,  i  Ir.  Eq.  384;  Evans  v. 
Boiling,  5  Ala.  550,  555. 

After  publication  of  the  depositions 
in  an  equity  case  has  passed,  or  be- 
fore such  publication,  a  party  who 
desires  to  object  to  the  credibility  of 
a  witness  whose  deposition  is  intro- 
duced on  the  other  side  must  make  a 
special  application  by  petition  to  the 
court   for  liberty  to   exhibit  articles, 
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stating  the  facts  and  objections  to 
the  witnesses,  and  praying  leave  to 
examine  other  witnesses  to  establish 
the  truth  of  the  allegations  of  the 
articles.  Without  such  special  order 
no  such  examination  can  take  place. 
Where  the  application  is  made  at  the 
proper  time,  leave  is  ordinarily 
granted  by  the  court  to  exhibit  arti- 
cles as  of  course,  unless  there  are 
special  circumstances  to  prevent  it. 
Gass  V.  Stinson,  2  Sumn.  605,  10  Fed. 
Cas.  No.  5261. 

Where  articles  of  impeachment 
have  been  filed  in  an  equity  cause  and 
notice  of  application  for  leave  to  ex- 
amine the  impeaching  witnesses 
given,  it  is  not  necessary  to  support 
the  application  by  affidavit  where  the 
clerk's  certificate  shows  that  the  arti- 
cles have  been  filed.  Watmore  v. 
Dickinson,  2  Ves.  &  B.  (Eng.)  267. 

Necessity  of  Articles  Dispensed 
With.  —  In  ]\Iichigan  there  is,  how- 
ever, no  need  of  exhibiting  articles 
of  impeachment,  because  there,  the 
evidence  being  no  longer  secret  be- 
fore publication,  a  party  can  know 
whether  or  not  it  is  necessary  for  him 
to  impeach  a  witness,  and  can,  there- 
fore, where  the  examination  is  made 
before  publication,  examine  an  im- 
peaching witness  without  articles. 
Sawyer  v.  Sawyer,  Walk.  Ch. 
(}ilich.)  48.  And  this  same  rule 
would  seem  to  be  applicable  in  all 
jurisdictions  where  the  evidence  is 
not  secret  before  publication. 
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tal,  it  is  the  adverse  party's  right  to  impeach  such  witness  after  the 
case  in  rebuttal  has  been  closed/" 

Proceedings  Wherein.  Permitted.  —  A  witness  may  be  impeached  in 
any  judicial  proceeding  at  which  he  is  produced,  whether  a  civil 
or  a  criminal  action/^  in  equity  or  at  law.^^ 

Control  of  Court  Over  Impeachment.  —  The  trial  court  may,  however, 
in  the  exercise  of  a  sound  discretion,  limit  the  number  of  impeach- 
ing witnesses^''  and  the  extent  and  manner  of  their  examination.^* 

Time  of  Impeachment.  —  In  equity,  under  the  old  practice,  the 
proper  time  to  take  impeaching  evidence  was  after  publication  and 
before  the  hearing  of  the  cause.^^ 


10.  State  V.  Staley,  45  W.  Va. 
792,  ^2  S.  E.  198.  Where  the  plain- 
tiff in  closing  his  case  (after  defend- 
ant's evidence  is  in)  calls  a  witness 
for  the  first  time,  the  general  rule 
that  the  plaint! flf  may  rest  upon  mak- 
ing a  prima  facie  case,  that  the  de- 
fendant is  then  to  introduce  all  his 
evidence,  and  that  plaintiff  may  then 
introduce  evidence  in  rebuttal  and  ad- 
ditional evidence  in  support  of  his 
opening  case,  must  be  applied  so  as 
to  give  each  party  an  opportunity  to 
answer  and  controvert  every  fact  put 
in  evidence,  including  the  credibility 
of  witnesses.  Kent  v.  Town  of  Lin- 
coln, 32  Vt.  591,  598. 

11.  In  both  criminal  and  civil  pro- 
ceedings impeachment  is  permissible. 

Alabama.- — Thomas  v.  State,  103 
Ala.  18,  16  So.  4  (proof  of  variant 
statements). 

Arkansas.  —  Cline  z'.  State,  51  Ark. 
140,  10  S.  W.  225  (character  evi- 
dence). 

California.  —  People  v.  French,  69 
Cal.  169,  ID  Pac.  378  (proof  of  vari- 
ant statements). 

Iowa.  —  State  v.  Hardin,  46  Iowa 
623. 

Kentucky.  —  Whitt  v.  Com.,  27  Ky. 
L.  Rep.  50,  84  S.  W.  340  (proof  of 
variant  statements). 

Massachusetts.  —  Com.  v.  Chance, 
17.1  Alass.  245,  54  N.  E.  551  (proof 
of  variant  statements), 

JV  v  0  in  i  n  g.  —  Rev.  Stat.  1899, 
§  3685. 

Rationale.  — "  The  evils  are  the 
same  in  criminal  cases  as  in  civil. 
It  is  invoked  today  by  the  common- 
wealth. It  may  be  tomorrow  the  last 
hope  of  an  innocent  man."  McCue  v. 
Com.    (Va.),  49  S.  E.  623,  629. 

12.  Buckley  v.  Cooke,  i  Kay  &  J. 


(Eng.)   29;  Sawyer  z'.  Sawyer,  Walk. 
Ch.    (Mich.),  48. 

13.  Overstreet  v.  Dunlap,  56  111. 
App.  486;  Bays  v.  Herring,  51  Iowa 
286,  I  N.  W.  588;  Hollywood  v. 
Reed,  57  Mich.  234,  23  N.  W.  772. 

Thus  it  is  not  an  abuse  of  the  dis- 
cretion of  the  court,  after  seven  wit- 
nesses had  testified  to  the  bad  char- 
acter of  a  witness  for  the  state,  to 
exclude  further  proof.  Doner  v. 
People,  92   111.  App.  43. 

So  where  three  character-impeach- 
ing witnesses  have  already  been  ex- 
amined, the  court  will  not  grant  a 
continuance  to  enable  the  production 
of  more  impeaching  witnesses.  Webb 
V.  State  (Tex.  Crim.),  58  S.  W.  82. 

14.  Hollywood  v.  Reed,  57  Mich. 
234,  23  N.  W.  772. 

15.  Mill  V.  Mill,  12  Ves.  (Eng.) 
406;  Carlos  V.  Brooks,  10  Ves. 
(Eng.)  49;  Wood  V.  Hammerton,  9 
Ves.  (Eng.)  145;  Purcell  v.  Mc- 
Namara,  8  Ves.    (Eng.)    324. 

Rationale.  —  There  are  two  rea- 
sons for  this  exception  to  the  usual 
rule  in  equity  cases  that  no  new 
evidence  of  the  facts  in  issue  is  al- 
lowed after  publication  :  First,  that 
the  matters  examined  into  in  such 
cases  are  not  material  to  the  merits 
of  the  cause,  but  are  only  relative  to 
the  character  of  the  witnesses ;  and 
second,  that  until  after  publication 
has  passed  it  cannot  be  known  what 
matters  the  witness  has  testified  to, 
and  therefore  whether  there  is  any 
necessity  of  examining  any  witnesses 
to  their  credit.  It  is  too  late  to  make 
application  for  leave  to  impeach  after 
the  hearing  of  the  matter,  and  by  so 
much  the  more  after  an  interlocutory 
decree  has  passed.  Moreover,  where 
the    objections    to    the    assailed    wit- 
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Purpose  of  Impeachment.  —  In  the  absence  of  contrary  proof  a  wit- 
ness is  presumed  to  be  credible.^"  The  purpose  and  tendency  of  all 
impeaching  testimony  is  to  rebut  this  presumption,  and  where  the 
impeachment  is  successful  it  destroys  the  witness'  credibility/''' 

Where  given  by  the  party  adverse  to  the  party  calling  the  witness 
impeached,  impeaching  evidence  also  tends  to  sustain  the  impeach- 
ing party's  cause  by  overthrowing  the  testimony  on  which  the  party 
calling  the  witness  relies.^^ 

Importance  of  Impeachment.  —  The  importance  of  impeachment  is 
clear,  especially  where  the  evidence  is  conflicting/''  although  it 
is  seldom  resorted  to,-"  probably  because  of  the  unsatisfactory  nature 
of  most  impeaching  evidence. 

Twofold  Meaning  of  Term  "  Impeachment."  —  The  term  impeach- 
ment is  used  in  a  twofold  manner,  sometimes  signifying  the  process 
of  attacking  a  witness'  credibility,  or  again,  showing  that  the  wit- 
ness' want  of  credibility  has  been  established.^^ 


nesses  were  not  newly  discovered 
after  the  original  hearing  the  appli- 
cation cannot  be  made  on  a  rehearing. 
Gass  V.  Stinson,  2  Sumn.  605,  10  Fed. 
Cas.  No.  5261. 

Furthermore,  where  the  time  of 
publication  has  passed  some  time  and 
the  cause  is  set  for  hearing  within  a 
week,  a  commission  to  take  a  char- 
acter-impeaching deposition  will  be 
refused.  Gill  v.  Watson,  3  Atk. 
(Eng.)  522.  It  seems  that  the  evi- 
dence must  always  be  taken  at  such 
time  before  the  time  set  for  hearing, 
that  the  cause  will  not  be  unduly  de- 
layed for  hearing.  Piggott  v.  Crox- 
hall,  I  Sim.  &  S.   (Eng.)  467. 

Modification  of  Rule In  Ala- 
bama, articles  of  impeachment  to  im- 
peach the  credit  of  a  witness  whose 
testimony  has  been  taken  on  deposi- 
tion may  be  exhibited  either  before 
or  after  publication.  Evans  v.  Boil- 
ing, 5  Ala.  550,  555. 

16.  Com.  V.  Ingraham,  7  Gray 
(Mass.)  46;  Eaton  v.  White,  2  Pin. 
(Wis.)  42. 

17.  The  following  statements  of 
the  objects  of  impeaching  testimony 
have  been  made :  To  give  the  court 
an  opportunity  to  weigh  the  testi- 
mony of  the  assailed  witness.  White 
7'.  Fussell,  I  Ves.  &  B.  (Eng.)  151. 
To  enable  the  court  or  jury  to  deter- 
mine the  degree  of  credibility  the 
impeached  witness  is  entitled  to  and 
the  weight  to  be  given  his  testimony. 
Bergstrand  v.  Townsend,  70  Ark.  600, 
70  S.  W.  307.     "To  enable  the  jury 
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to  judge  of  the  estimation  in  which 
the  witness,  within  his  soul,  holds 
truth  and  veracity  at  the  time  of 
testifying."  Thrawley  v.  State,  153 
Ind.  375,  55  N.  E.  95.  To  create  the 
belief  that  the  assailed  witness  is  not 
credible.  Clem  v.  State,  22>  Ind.  418, 
427.  The  object  is  not  to  expose  the 
assailed  witness'  bad  character  indis- 
criminately to  the  public  gaze,  but  to 
develop  his  character  for  veracity  and 
to  determine  his  credibility.  Carter 
z'.  Cavenaugh,  i  Greene  (Iowa)  171. 
The  object  is  to  ascertain  whether 
the  assailed  witness'  statements  are 
entitled  to  credit.  Wimer  v.  Smith, 
22  Or.  469,  30  Pac.  416.  In  the 
judicial  investigation  of  matters  of 
fact  it  is  esteemed  unsafe  to  depend 
upon  the  statements  of  a  witness 
whose  general  character  and  reputa- 
tion are  such  as  to  destroy  confidence 
in  the  correctness  of  his  statements 
when  under  oath.  When  the  source 
is  polluted  the  stream  cannot  be  pure. 
Wilson  V.  State,  3  Wis.  798. 

18.  Thus  when  given  in  a  crim- 
inal prosecution  in  behalf  of  the  state, 
its  tendency  is  to  overthrow  and  de- 
stroy the  testimony  on  which  the 
defendant  relies  for  vindication. 
Memmler  v.   State,  75  Ga.  576. 

19.  Roberts  v.  Com.,  14  Ky.  L. 
Rep.  219,  20  S.  W.  267. 

20.  Lee-Clark-Andreeson  Hard- 
ware Co.  V.  Yankee,  9  Colo.  App. 
443.  48  Pac.   1050. 

21.  Smith  V.  State,  109  Ga.  479,  35 
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2.  The  Three  Kinds  of  Impeaching  Evidence There  are  three 

3orts  of  evidence  that  may  be  introduced  to  impeach  a  witness  :^- 
First,  evidence  relating  to  his  character  and  directly  tending-  to  show 
that  the  witness  lacks  truthfulness ;  second,  evidence  showing  that 
on  former  occasions,  when  purporting  to  fully  narrate  the  facts, 
he  neglected  to  state  material  facts  testified  to  by  him  on  the  present 
occasion;  third,  evidence  showing  that  his  testimony  on  the  present 
hearing  materially  varies  from  the  acts  done  or  statements  made 
by  him  on  other  occasions. ^^ 

Disproving  Facts  Stated  by  Witness  as  Impeachment.  —  It  is  also 
sometimes  said  that  a  witness  may  be  impeached  by  disproving  the 
facts  testified  to  by  him,  but  what  impeachment  there  is  in  this 
is   at   most   merely   incidental   and   collateral.-*     It   is   not   permis- 


S.  E.  59;  Welsh  V.  Com.,  2^  Ky.  L. 
Rep.  151,  63  S.  W.  984. 

"  It  is  not  unusual  to  use  the  ex- 
pression that  the  witness  has  been 
impeached,  when  testimony  has  been 
introduced  to  the  efifect  that  the  gen- 
eral character  of  such  witness  is  bad 
and  that  he  is  unworthy  of  belief; 
but,  strictly  speaking,  testimony  of 
this  kind  is  not  necessarily  an  im- 
peachment of  the  witness,  for,  after 
all,  it  is  a  question  for  the  jury  to 
determine  what  weight  should  be 
given  to  the  impeaching  testimony. 
If  a  dozen  or  more  witnesses  should 
swear  with  reference  to  another  wit- 
ness who,  in  point  of  fact,  was  a  per- 
son of  great  probity  and  truthfulness, 
that  his  character  was  bad  and  that 
they  would  not  believe  him  under 
oath,  the  jury  might  well  believe 
that  the  testimony  of  the  many  wit- 
nesses was  itself  false  and  unworthy 
of  credit ;  and  if  they  so  believed 
they  would  be  warranted  in  crediting 
the  one  witness,  notwithstanding  the 
attack  made  upon  him.  It  is  there- 
fore more  accurate,  where  one  or 
more  witnesses  testify  that  another 
witness  is  of  bad  character,  and 
therefore  not  to  be  believed,  to  say 
that  the  credibility  of  the  latter  has 
been  attacked,  or  that  an  effort  to 
impeach  him  has  been  made,  rather 
than  to  say  flatly  that  he  has  been 
impeached."  Duncan  v.  State,  97  Ga. 
180,  25  S.  E.  182. 

The  use  of  the  term  "  impeach- 
ment "  as  synonymous  with  an  at- 
tack upon  the  credibility  of  a  witness 
by  way  of  impeachment  has  tended 
to    suggest   an   apparent   conflict   be- 


tween those  cases  holding  that  the 
jury  "  may  believe  an  impeached  wit- 
ness, notwithstanding  the  impeach- 
ment "  and  those  cases  holding  that 
if  a  witness  has  been  "  successfully 
impeached  "  it  is  the  duty  of  the  jury 
to  disregard  his  testimony,  unless 
corroborated.  Powell  v.  State,  loi 
Ga.  19,  29  S.  E.  309.  • 

Compare  also  the  following :  To 
say  that  a  witness  may  be  impeached 
is  to  say  in  other  words  that  the 
credibility  to  which  his  testimony  is 
presumptively  entitled  may  be  re- 
moved (hindered  or  barred)  by  other 
testimony.  People  v.  McLane,  60 
Cal.  412.  A  contradiction  of  a  wit- 
ness by  proof  of  his  contradictory 
statements,  in  order  to  amount  to  an 
impeachment,  must  go  to  the  extent 
that  the  jury  may  believe  that  the 
impeached  witness  has  willfully 
sworn  falsely  upon  a  material  mat- 
ter. Beedle  v.  People,  204  111.  197, 
68  N.  E.  434.. 

22.  The  different  modes  of  im- 
peachment by  character  evidence  and 
by  variant  statements  are  but  differ- 
ent ways  of  doing  the  same  thing  — 
namely,  discrediting  the  witness  — 
and  they  are  equal  in  degree  and 
alike  in  essence.  State  v.  Slack,  69 
Vt.  486,  38  Atl.  311.  See  People  v. 
Harlan,  133  Cal.  16,  65  Pac.  9;  Ash- 
craft  V.  Com.,  24  Ky.  L.  Rep.  488, 
68  S.  W.  847. 

23.  Impeachment  by  inconsist- 
encies in  statements,  on  same  occa- 
sion. Rankin  v.  Crow,  19  III.  626; 
Richmond  v.  Richmond,  10  Yerg. 
Cienn.)   343. 

24.  Mere     conflict     between     the 
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sible  to   impeach  a  witness  by  proof  of  the  improbabihty  of  the 
facts  to  which  he  testifies.-"'^' 

Rationale  of  Two  Latter  Methods.  —  Impeachment  by  significant 
omissions,  and  impeachment  by  variant  acts  and  statements,  attack 
the  witness'  truthfulness  in  that  they  show  that  he  cither  has  for- 
gotten the  facts  since  his  former  statement  or  omission  was  made,, 
or  that  he  has  misstated  the  facts  on  one  occasion  or  the  other.^" 


substantive  testimony  of  different 
witnesses  does  not  amount  to  the 
impeachment  of  either.  Funderberg 
V.  State,  lOO  Ala.  36,  14  So.  877 ;  Tur- 
ner V.  State,  124  Ala.  59,  27  So.  272; 
Beedle  v.  People,  204  111.  197,  68  N. 
E.  434;  Diffenderfer  v.  Scott,  5  Ind. 
App.  243,  32  N.  E.  87. 

25.  Shaw  V.  Emery,  42  Me.  59. 

26.  Various  statements  are  found 
in  the  cases  as  to  the  effect  of  such 
evidence,  as  follows : 

(i.)  Proof  of  variant  state- 
ments shows  the  unreliability  of  the 
witness  because  of  either  want  of 
veracity  or  an  uncertain  memory. 

California.  —  People  v.  Doyell,  48 
Cal.  85. 

Colorado.  —  Rose  z:  Otis,  18  Colo. 
59,  31  Pac.  493. 

Illinois.  —  Chicago  C.  R.  Co.  v. 
IMatthieson,  212  111.  292,  72  N.  E.  443; 
Craig  v.  Rohrer,  63  111.  325. 

Maine.  —  Drew  v.  Wadleigh,  7  Me. 

94- 

Massachusetts.  —  Com.  v.  Stark- 
weather, 10  Cush.  59;  Gould  z'.  Nor- 
folk L.  Co.,  9  Cush.  338,  57  Am.  Dec. 
50. 

Oregon.  —  State  v.  Fitzhugh,  2  Or. 
227. 

(2.)  It  impairs  his  credibility  as 
a  witness. 

England.  —  Holdsworth  v.  Mayor 
of  Dartmouth,  2  M.  &  R.  153. 

United  States.  —  Lamalere  i'.  Caze, 
I  Wash.  C.  C.  413,  14  Fed.  Cas.  No. 
8002. 

Alabama.  —  Burton  v.  State,  115 
Ala.  I,  22  So.  585. 

Delaware.  —  Smith  v.  May,  3  Penn. 
233,  50  Atl.  59. 

Indiana.  —  Clem  v.  State,  Zi  Ind. 
418. 

loiva.  —  Blotcky  Bros.  v.  Caplan, 
91  Iowa  352,  59  N.  W.  204. 

Massachusetts.  —  Hamilton  Woolen 
Co.  V.  Goodrich,  6  Allen  191. 

Ne7v  York.  —  Gaffney  v.  People,  50 
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N.  Y.  416,  afUnning  People  v.  Gaff- 
ney, 43  N.  Y.  vSuper.  Ct.  304. 

South  Carolina.  —  Farr  v.  Thomp- 
son, Cheves  2>7- 

JVcst   Virginia.  —  State  v.   Kinney, 

26  W.  Va.  141. 

His  credibility  is  impaired  irre- 
spective of  whether  the  variant  state- 
ments were  true  or  false,  and  if  false 
whether  intentionally  or  unintention- 
ally so.     Craig  ?'.  Rohrer,  63  111.  325. 

(3.)  And  also  impairs  the  weight 
of  his  testimony.  Crowley  f.  Page,. 
7  Car.  &  P.  (Eng.)  7S9;  Cooper  v. 
State,  88  Ala.  107,  7  So.  47;  Ben- 
jamin V.  Wheeler,  8  Gray  (Mass.) 
409;  Gaffney  z'.  People,  50  N.  Y. 
416,  affirming  People  z'.  Gaffney,  43 
N.  Y.  Super.  Ct.  304;  State  v.  Kin- 
ney, 26  W.  Va.  141. 

(4.)  The  weight  of  all  his  testi- 
mony, that  not  contradicted  as  well 
as  that  contradicted,  is  thus  impaired. 
Atwood  V.  Welton,  7  Conn.  06; 
Strader  z'.  White,  2  Neb.  348,  359-360. 

In  Henderson  v.  State,  i  Tex.  App. 
432,  the  court  says  the  object  of  im- 
peaching a  witness  by  proof  of  con- 
tradictory statements  is  not  with  a 
view  to  contradicting  the  assailed 
witness  on  oath,  but  for  the  purpose 
of  discrediting  him  as  a  corrupt  wit- 
ness or  as  one  who  would  corrupt 
other  witnesses.  On  the  other  hand, 
in  Cline  z'.  State,  33  Tex.  Crim.  482. 

27  S.  W.  128,  and  Winn  v.  State, 
34  Tex.  Crim.  37,  28  S.  W.  807,  the 
court  holds  that  an  instruction  that 
the  variant  statements  are  not  put  in 
evidence  to  show  that  what  the  wit- 
ness swears  to  is  untrue,  but  to  show 
his  unworthiness  of  belief,  is  error, 
its  only  purpose  being  to  warrant 
the  jury  in  rejecting  the  testimony  of 
the  assailed  witness  because  not  prob- 
ably true. 

In  Gurtz  v.  Fitchburg  R.  Co.,  137 
Mass.  77,  50  Am.  Rep.  285,  the  court 
holds  that  where  a  witness'  variant 
statements  are  put  in  evidence,  while 
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3.  Relation  of  Party  to  Witness  as  Affecting-  Right  to  Impeach. 

A.  WiTNKSS  Callkd  by  ADVKRSt;  Party.  —  A  i)arty  against  whom 
a  witness  is  called  may  always  introduce  evidence  to  impeach  such 
witness.^^ 

B.  Impeaching  Witness  Party  Compelled  to  Call.  —  A  party 
mav  also  impeach  a  witness  whom  it  is  indispensable  for  such  partv 
to  call.2» 


the  evidence  may  have  the  inci- 
dental effect  of  impeaching  the  as- 
sailed witness'  character  for  truth  in 
the  minds  of  the  jury,  yet  the  proof 
is  not  directed  to  that  point.  The 
pur{)0se  and  the  only  direct  effect  of 
the  evidence  are  to  show  that  the 
witness  is  not  to  be  believed  in  the 
particular  instance.  The  reason  why 
he  is  not  to  be  believed,  however,  is 
left  untouched.  That  may  be  found 
in  forgetfulness  on  the  part  of  the 
witness,  or  in  his  having  been  de- 
ceived, or  in  any  other  possible  cause. 
The  disbelief  sought  to  be  produced 
is  perfectly  consistent  with  an  admis- 
sion of  his  general  character  for 
truth,  as  well  as  for  other  virtues. 
See  also  Shanks  v.  Hayes,  6  Ind.  59, 
to  the  same  effect. 

Value  of  Proof  of  Oral  Declara- 
tions as  Impeaching  Evidence.  —  In 
Addison  v.  State,  48  Ala.  478,  the 
court  thought  that  there  was  nothing 
more  unsatisfactory  in  the  law  of 
evidence  than  the  impeachment  of  a 
witness  by  proof  of  his  variant  state- 
ments made  out  of  court.  "  Like  the 
evidence  of  declarations,  when  of- 
fered against  a  party  it  should  be  re- 
ceived with  great  caution.  Such  evi- 
dence is  subject  to  much  imperfec- 
tion and  mistake.  The  party  whose 
declarations  are  sought  to  be  contra- 
dicted may  not  have  clearly  expressed 
his  own  meaning,  or  the  witness 
called  to  contradict  him  may  have 
misunderstood  him,  or  by  uninten- 
tionally adding  or  omitting  a  single 
word  the  declaration  proved  becomes 
a  very  different  declaration  from  the 
one  really  made  by  the  party  who  is 
thus  contradicted." 

27.  Scotland.  —  15  &  16  Vict.,  c. 
27,  §3   (variant  statements). 

United  States.  —  Hickory  v.  United 
States,  151  U.  S.  303  (variant  state- 
ments). 

Alabama.  —  Parrish  v.  State,  38  So. 
1012   (variant  statements)  ;  White  v. 


State,  114  Ala.  10,  22  So.  in  (charac- 
ter evidence)  ;  Feibelman  v.  Man- 
chester Fire  Assur.  Co.,  108  Ala.  180, 
199,  19  So.  540  (character  evidence). 

Arkansas.  —  Sandels  &  Hill's  Dig., 
§  2959. 

California.  —  Code  Civ.  Proc, 
§2051  (character  evidence);  People 
z\  Smith,  134  Cal.  453,  66  Pac.  669 
(variant  statements)  ;  McDaniel  v. 
Baca,  2  Cal.  326,  338-339,  56  Am. 
Dec.  339  (variant  statements). 

Colorado.  —  Lee-Clark-Andreeson 
Hardware  Co.  v.  Yankee,  9  Colo. 
App.  443,  48  Pac.  1050  (character 
evidence). 

Idaho.  —  Code  Civ.  Proc,  §  4490 
(character  evidence). 

Indian  Territory.  —  Stat.  1899, 
§  2017. 

Iowa.  —  Glenn  v.  Carson,  3  Greene 
529   (variant  statements). 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §  597 ;  Ross  v.  Com.,  21 
Ky.  L.  Rep.  1344,  55  S.  W.  4  (variant 
statements). 

Massachusetts. — Jordan  v.  McKin- 
ney,  144  Mass.  438,  11  N.  E.  702  (va- 
riant statements)  ;  Com.  v.  Nefus, 
135  Mass.  533  (variant  statements)  ; 
Hathaway  v.  Crocker,  7  Mete.  262 
(variant  statements). 

Montana.  —  Code  Civ.  Proc,  §  3379 
(character  evidence). 

Nczv  York.  —  Brunnemer  v.  Cook, 
89  App.  Div.  406,  85  N.  Y.  Supp.  954 
(variant  statements)  ;  Hirschman  v. 
Cohn,  38  App.  Div.  351,  56  N.  Y. 
Supp.  602;  People  V.  Safford,  5  Denio 
112;  Starks  V.  People,  5  Denio  106. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
and  Stat.,  §  852. 

Vermont.  —  Pratt  v.  Rawson,  40 
Vt.  183. 

28.  Arkansas.  —  Sandels  &  Hill's 
Dig.,  §2958    (character  evidence). 

California.  —  People  zk  McFarlane, 
134  Cal.  618,  66  Pac  865  (character 
evidence). 
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What  Amounts  to  Indispensableness.  — In  some  jurisdictions  this 
necessity  must  be  a  legal  necessity  growing  out  of  some'  positive 
requirement  of  law  ;-"  in  others  it  seems  that  it  is  sufficient  that  the 
exigencies  of  one's  case  require  the  production  of  the  assailed 
witness.^" 

C.  Witness  Voluntarily  Called  by  Impeaching  Party.  —  a. 
Impeachment  by   Character  Evidence. — A  party   has  no  right  to 


Colorado. — Toiirtelotte  v.  Brown, 
4  Colo.  App.  377,  36  Pac.  72,. 

Indiana.  —  Burns'  Anno.  Stat.  1901, 
§§515,  1865;  Diffenderfer  v.  Scott,  5 
Ind.  App.  243,  32  N.  E.  87  (character 
evidence). 

India  n  Territory.  —  Stat.  1899, 
§2016  (character  evidence). 

lozva.  —  Smith  v.  Utesch,  85  Iowa 
381,  52  N.  W.  343  (character  evi- 
dence). 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §  596  (character  evi- 
dence). 

Maine.  —  Shorey  v.  Hussey,  32  Me. 
579  (variant  statements)  ;  Dennett  v. 
Dow,  17  Me.  19,  Shepley,  J.,  dissent- 
ing  (variant  statements). 

New  Hampshire.  —  Whitman  i: 
Morey,  63  N.  H.  448,  2  Atl.  899  (va- 
riant statements). 

Pennsylvania.  —  Morris  v.  Guffey, 
188  Pa.  St.  534,  41  Atl.  731  (va- 
riant statements)  ;  Hart  v.  Burns,  4 
Clark  2)2)7  (character  evidence)  ;  Har- 
den V.  Hays,  9  Pa.  St.  151  ;  Cowden 
z'.  Reynolds.  12  Serg.  &  R.  281  (va- 
riant statements)  ;  Siegfried  v.  Levan, 
6  Serg.  &  R.  308,  9  Am.  Dec.  427  (va- 
riant statements). 

Rhode  Island.  —  Hildreth  v.  Aid- 
rich,   15   R.   I.   163,  I   Atl.  249. 

South  Carolina.  —  Jerkowski  v. 
Marco,  57  S.  C.  402,  35  S.  E.  750; 
Williams  v.  Walker,  2  Rich.  Eq.  291, 
46  Am.  Dec.  53;  Smith  v.  Asbell,  2 
Strob.  141. 

Vermont.  —  State  v.  Magoon,  50 
Vt.  223 ;  Thornton's  Ex'rs  v.  Thorn- 
ton's Heirs,  39  Vt.  122  (variant 
statements). 

In  Massachusetts  a  party  may  im- 
peach a  subscribing  witness  whom  he 
is  obliged  to  call  by  proof  of  his  va- 
riant statements  (Brown  v.  Bellows, 
4  Pick.  [Mass.]  179,  194),  but  not 
by  character  evidence  (Whitaker  v. 
Salisbury,  15  Pick.  [Mass.]  534,  544). 

Likewise  in  Vermont,  where  the 
law   requires  the   state  in   a  criminal 
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prosecution  to  produce  all  the  wit- 
nesses it  can  find,  as  it  is  thought  to 
be  as  much  to  the  interest  of  the  state 
that  an  innocent  man  should  be  dis- 
charged as  that  a  guilty  man  should 
be  convicted,  the  state  may  impeach 
a  witness  called  by  it  in  a  criminal 
prosecution.  State  v.  Slack,  69  \'^t. 
486,  38  Atl.  311. 

But  where  the  contestants  of  an 
alleged  will  deem  it  expedient  to  call 
a  subscribing  witness  as  a  witness 
also  for  other  purposes  they  cannot 
impeach  him.  Dickson's  Estate,  20 
Pa.  Co.  Ct.  152. 

29.  Hildreth  v.  Aldrich,  15  R.  I. 
163,  I  Atl.  249.  See  also  the  cases 
cited  in  note  28,  in  all  of  which  the 
witness  impeached  was  one  the  party 
was  compelled  by  law  to  call. 

The  Rule  Applied.-  The  mere 
fact  that  the  exigencies  of  a  party's 
case  are  such  that  it  seems  expedient 
to  produce  a  certain  witness  does  not 
give  the  party  producing  the  witness 
the  right  to  impeach  his  character. 
Diffenderfer  v.  Scott,  5  Ind.  App.  243, 
32  N.  E.  87. 

30.  Where  a  party  brings  an  ac- 
tion on  an  obligation  in  writing  not 
in  his  possession,  and  the  adverse 
party  denies  the  possession  of  it,  and 
plaintiff  is  compelled  to  call  the  agent 
of  the  latter  party  to  account  for  the 
non-possession  of  the  writing  by  him, 
bj'  whom  he  merely  proves  the  de- 
livery of  the  paper  and  its  subse- 
quent destruction,  he  is  not  thereby 
precluded  from  proving  such  witness" 
variant  statements  when  afterward 
called  by  the  adverse  party.  Morris 
V.  Guffey,  188,  Pa.  St.  534,  41  Atl.  731. 

The  rule  of  the  code  that  a  party 
cannot  prove  his  own  witness'  bad 
character  to  impeach  him  allows  sev- 
eral exceptions  :  For  example,  where 
the  evidence  of  the  witness  is  made 
necessary  by  the  law,  or  where  it  be- 
comes necessary  for  a  party  to  call 
his  adversary  as  a  witness.     The  rule 


IMPEACHMEXr  Of  UlTXESSBS. 


21 


impeach  by  character  e\itlence  his  own  witness  whom  he  has  vokui- 
tarily  made  such/''  excepting  only  in  the  state  of  Indiana,  where  it 


can  have  no  application  where  the 
calling  is  not  voluntary.  People  v. 
McFarlane,  134  Cal.  618,  66  Pac.  865. 

31.  Unglaiid.— 28  &  29  Vict.,  c. 
18,  §3  (criminal  cases);  Com.  Law 
Proc.  Act  1854  (17  &  18  Vict.,  c. 
125),  §22  (civil  cases)  ;  Per  Holroyd, 
J.,  in  Ewer  v.  Ambrose,  3  Barn.  & 
C.  746;  Per  Bayley  and  Holroyd,  JJ., 
in  Ewer  i\  Ambrose,  10  E.  C.  L.  338. 

Ireland.  —  Com.  Law.  Proc,  Act 
1854  (17  &  18  Vict.,  c.  125)  §22 
(civil  cases). 

British  Columbia.  —  Rev.  Stat.  1897, 

c.  71,  §  23- 

New  Brunswick.  —  Consol.  Stat. 
1903,  c.  127,  §  15. 

Nova  Scotia.  —  Rev.  Stat.  1900,  c. 
163,    §42. 

Ontario.  —  Rev.  Stat.  1897,  c.  73, 
§  20. 

Victoria.  —  Ev.  Act  1890  (54  Vict. 
No.  1088),  §59. 

United  States.  —  Swift  v.  Short, 
34  C.  C.  A.  545,  92  Fed.  567;  Mc- 
Lean V.  Clark,  31  Fed.  501 ;  Tarsney 
z:  Turner,  48  Fed.  818;  United  States 
V.  McDowell,  4  Cranch  C.  C.  423,  26 
Fed.  Cas.  No.  15,671. 

Alabama.  —  Southern  Bell  Tel.  & 
Tel.  Co.  V.  Mayo,  134  Ala.  641,  33 
So.  16;  Jones  V.  State,  115  Ala.  67,  22 
So.  566;  Warren  v.  Gabriel,  51  Ala. 
235 ;    Winston    v.    Moseley,    2    Stew. 

137- 

Arkansas.  —  Sandels  &  Hill's  Dig., 
§  2958. 

Colorado.  —  Tourtelotte  v.  Brown, 
4  Colo.  App.  377,  36  Pac.  73;  Bab- 
cock  V.  People,  13  Colo.  515,  22  Pac. 
817. 

Connecticut.  —  Appeal  of  Carpen- 
ter, 74  Conn.  431,  SI  Atl.   126. 

Florida.  —  Rev.  Stat.  iioi. 

Georgia.  —  Code  1895,  §5290;  Gab- 
bett  V.  Sparks,  60  Ga.  582. 

Hawaii.  —  Rev.   Laws   1905,  §  1956. 

Idaho.  —  Code  Civ.  Proc,  §4489. 

Illinois.  —  United  States  Brew.  Co. 
V.  Ruddy,  203  111.  306,  67  N.  E.  799. 
affirming  104  111.  App.  215;  Rockwood 
V.  Poundstone.  38  111.  199. 

Indiana.  —  Burns'  Anno.  Stat,  igoi, 
§§515,  186=;;  Pittsburgh,  C,  C.  & 
St.  L.  R.  Co.  V.  Carlson,  24  Ind.  App. 
S59>    56   N.    E.    251 ;    DifTenderfer   v. 


Scott,  5  Ind.  App.  243,  32  N.  E.  87; 
Howard  v.  State,  32  Ind.  478. 

But  see  note  32  infra 

Indian  Territory.  —  Stat.  1899, 
§  2016. 

lozva.  —  Smith  v.  Utesch,  85  Iowa 
381,  52  N.  W.  343;  Hunt  V.  Hoover, 
34  Iowa  77;  Thorn  v.  Moore,  21 
Iowa  285. 

Kansas.  —  Griffis  v.  Whitson,  3 
Kan.  App.  437,  43  Pac.  813 ;  Johnson 
V.  Leggett,  28  Kan.  590,  605-606; 
Wallach  v.  Wylie,  28  Kan.   138. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.   1900,  §  596. 

Louisiana.  —  State  v.  Boice,  38  So. 
584 ;  State  v.  Vickers,  47  La.  Ann. 
1574,   18  So.  639. 

Maine.  —  Brown  v.  Osgood,  25  Me. 
503. 

Maryland.  —  Smith  v.  Briscoe,  65 
]\Id.  561 ;  Franklin  Bank  v.  Pennsyl- 
vania D.  &  M.  Steam  Nav.  Co.,  11 
Gill  &  J.  28,  33  Am.  Dec  687. 

Massachusetts.  —  Rev.  Laws  1902, 
c  175,  §24;  Brooks  z'.  Weeks,  121 
Mass.  433;  Whitaker  v.  Salisbury,  15 
Pick.  534,  545;  Brown  z:  Bellows,  4 
Pick.   179,   194. 

Missouri.  —  Joyce  z'.  St.  Louis  T. 
Co.  (Mo.  App.),  86  S.  W.  469;  Cald- 
well z'.  Farmers  &  Mechanics  Bank, 
100  Mo.  App.  23,  71  S.  W.  1093; 
Creighton  v.  Modern  Woodmen,  go 
Mo.  App.  378 ;  Meyer  Bros.  Drug  Co. 
z'.  McMahan,  50  Mo.  App.  18. 

Nebraska.  —  Nathan  v.  Sands,  52 
Neb.  660,  72  N.  W.  1030;  Blackwvll 
z'.  Wright,  27  Neb.  269.  43  N.  W.  216. 

New  Hampshire.  —  Seavy  v.  Dear- 
born, 19  N.  H.  351. 

Nezv  Jersey.  —  Ingersoll  v.  English, 
66  N.  J.  L.  463,  49  Atl.  737 ;  Thorp  v. 
Leibrecht,  56  N.  J.  Eq.  499,  39  Atl. 
361 ;  Brown  v.  Bulkley,  14  N.  J.  Eq. 
294. 

Nezt'  Mexico.  —  Comp.  Laws  1897, 
§  3026. 

Nezv  York.  —  Maloney  v.  Martin, 
81  App.  Div.  432,  80  N.  Y.  Supp. 
763,  affirmed  178  N.  Y.  552,  70  N. 
E.  1 102;  Becker  v.  Koch,  104  N.  Y. 
394,  10  N.  E.  701,  58  Am.  Rep.  515; 
Pollock  ?'.  Pollock.  71  N.  Y.  137,  152; 
Bullard  r.  Pearsall,  53  N.  Y.  230; 
Pickard    v.    Collins,    23    Barb.    444; 
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Thompson  v.  Blanchard,  4  N.  Y.  303 ; 
People  V.  Safford,  5  Dcnio  112;  Law- 
rence V.  Barker,  5  Wend.  301. 

North  Carolina.  —  Strudwick  v. 
Brodnax,  83  N.  C.  401 ;  Shelton  v. 
Hampton,  28  N.  C.  216. 

Oregon.  —  State  v.  Mims,  36  Or. 
315,  61  Pac.  888;  States.  Bartmess,  33 
Or.  no,  54  Pac.  167;  State  v.  Steeves, 
29  Or.  85,  103,  43  Pac.  947- 

Pennsylvania.  —  Morris  v.  Guffey, 
188  Pa.  St.  534,  41  Atl.  731 ;  Dickson's 
Estate,  20  Pa.  Co.  Ct.  152;  Com.  v. 
Marrow,  3  Brewst.  402 ;  Stearns  v. 
Merchants  Bank,  53  Pa.  St.  490 ;  Hart 
V.  Burns,  4  Clark  337;  Cowden  v. 
Reynolds,  12  Serg.  &  R.  281. 

South  Carolina.  —  Jerkowski  v. 
Marco,  57  S.  C.  402,  35  S.  E.  75°; 
Bauskett  v.  Keitt,  22  S.  C.  187 ;  State 
V.  Jackson,  7  Rich.  283,  24  Am.  Rep. 
476;  Bank  of  Kentucky  v.  Shier,  4 
Rich.  233;  Smith  v.  Asbell,  2  Strob. 
141 ;  Farr  v.  Thompson,  Cheves  37, 
44;  Perry  v.  Massey,  I  Bail.  32. 

Texas.  —  Adams  v.  State,  10  Tex. 
App.  677. 

Vermont.  —  Cox  v.  Eayres,  55  Vt. 
24. 

Virginia.  —  Code   1904,   §3351    (O- 

Wisconsin.  —  Richards  v.  State,  82 
Wis.  172,  51  N.  W.  652;  Smith  v. 
Ehanert,  43  Wis.  181. 

IV  y  o  in  i  n  g.  —  Rev.  Stat.  1899, 
§  3685. 

Thus  a  party  cannot  call  as  a  wit- 
ness a  person  closely  connected  with 
the  adverse  cause,  from  whom  he  has 
no  reason  to  expect  favorable  testi- 
mony, and  then  assail  the  character 
of  the  witness  for  purposes  of  im- 
peachment. Diflfenderfer  v.  Scott,  5 
Ind.  App.  243,  32  N.  E.  87. 

Reasons  for  Rule (i.)     A  party 

who  voluntarily  offers  a  person  as  a 
witness  thereby  represents  him  as 
worthy  of  belief.  He  has  no  right 
to  put  on  the  witness  stand  a  person 
whom  he  has  reason  to  believe  is 
unworthy  of  belief. 

Alabama.  —  Warren  v.  Gabriel,  51 
Ala.  235. 

Indiana.  —  Howard  v.  State,  32  Ind. 
478. 

A/'^&ra.yi^a.  —  Blackwell  v.  Wright, 
27  Neb.  269,  43  N.  W.  216. 

New  Jersey.  —  Thorp  v.  Leibrecht, 
56  N.  J.  Eq.  499,  39  Atl.  361. 

Nezv  York.  —  Maloney  v.  Martin, 
81  App.  Div.  432,  80  N.  Y.  Supp.  763, 
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affirmed  178  N.  Y.  552,  70  N.  E.  1102; 
Pollock  V.  Pollock,  71  N.  Y.  137,  152; 
Thompson  v.  Blanchard,  4  N.  Y.  303, 
311 ;  Varick  v.  Jackson,  2  Wend.  166, 
201. 

Oregon.  —  State  v.  Bartmess,  33 
Or.  no,  54  Pac.  167;  State  v. 
Sleeves,  29  Or.  85,  103,  43  Pac.  947. 

Pennsylvania.  —  Dickson's  Estate, 
20  Pa.  Co.  Ct.  152. 

Vermont.  —  Cox  v.  Eayres,  55  Vt. 
24. 

Furthermore,  a  party  is  presumed 
to  know  the  character  of  the  wit- 
nesses he  introduces.  Thompson  v. 
Blanchard.  4  N.  Y.  303,  311 ;  Cowden 
V.  Reynolds,  12  Serg.  &  R.  (Pa.)  281. 

"The  object  of  introducing  testi- 
mony is  to  ascertain  the  truth  of  the 
facts  in  dispute  between  the  parties, 
and  it  would  be  a  perversion  of  this 
object  to  permit  a  party  to  show  that 
what  he  has  offered  as  evidence  of 
the'  truth  of  the  facts  was  derived 
from  a  source  so  foul  and  polluted  as 
to  be  utterly  unworthy  of  credit ;  and 
if  one  will,  knowingly,  so  far  prac- 
tice on  the  court  as  to  offer  a  witness 
of  infamous  character  he  deserves  all 
the  consequences  which  may  follow 
such  a  fraud."  Perry  v.  Massey,  i 
Bail.   (S.  C.)  32. 

(2.)  This  would  enable  a  party  to 
have  the  benefit  of  the  testimony  of 
his  witness  if  favorable,  but  to  de- 
stroy the  credibility  of  his  testimony 
if  unfavorable.  Winston  v.  Moseley, 
2  Stew.  (Ala.)  137;  Tourtelotte  v. 
Brown,  4  Colo.  App.  2,77,  36  Pac.  72,; 
Farr  i'.  Thompson,  Cheves  (S.  C. ) 
27,  44.  Such  conduct  is  a  fraud  on 
the  administration  of  justice,  and  not 
to  be  tolerated.  Cowden  v.  Reynolds, 
12  Serg.  &  R.   (Pa.)  281. 

"  When  a  party  calls  a  witness  he 
presents  him  to  the  jury  as  worthy 
of  belief,  and  to  allow  him  to  call 
witnesses  thereafter  to  impeach  his 
general  character  as  a  man  would  be 
to  permit  an  experiment  to  be  made 
upon  the  jury  by  producing  a  person 
as  worthy  of  belief  (whom  he  knows 
and  has  witnesses  to  prove  to  be  the 
contrary),  and  if  his  evidence  be 
favorable,  to  get  the  benefit  of  it,  and 
if  the  reverse,  to  overwhelm  it  by 
the  impeaching  witnesses."  Becker 
v.  Koch,  104  N.  Y.  394,  10  N.  E.  701, 
58   Am.   Rep.   515. 

By  means  of  such  impeaching  evi- 
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is  permissible  in  case  of  the  manifest  surprise  of  such  party.''^ 
Where  Witness  Adverse.  —  The  fact  that  the  witness'  testimony  is 
prejucHcial  to  the  party  calHng-  him,''^  or,  except  in  Georg-ia  or  New 
Hampshire,'"**  the  fact  that  such  witness  is  an  adverse  party ,^^  war- 
rants no  departure  from  the  rule. 

b.  Impeachment   by    Variant   Statements   and   the   Like.  —  (l.) 

Impeachment     Disallowed •  The     General     Rule.  —  A    party    is    never 

permitted,   in   some  jurisdictions,   to   impeach  by  proof  of  variant 
statements,''''     or  otherwise,  as  has  been  held  in  at  least  two  juris- 


dence  the  adversary's  cause  might 
often  be  unfairly  prejudiced,  and 
justice  thwarted.  DifFenderfer  v. 
Scott,  5  Ind.  App.  243,  32  N.  E.  87. 

"  When  a  party  calls  a  witness 
whose  general  character  for  truth  is 
bad,  he  is  attempting  to  obtain  his 
cause  by  testimony  not  worthy  of 
credit.  It  is  to  some  extent  an  im- 
position upon  the  court  and  jury. 
The  law  will  not  suppose  that  a 
party  will  do  such  a  thing;  but  will 
rather  hold  the  party  calling  the  wit- 
ness to  have  adopted  and  considered 
him  as  credible.  If  this  were  not  so 
it  would  be  in  the  power  of  any 
party  merely  by  putting  a  witness 
upon  the  stand  to  blacken  and  de- 
fame his  general  character  for  truth, 
whenever  the  evidence  should  fall 
short  of  what  was  wanted."  Whitaker 
v.  Salisbury,  15  Pick.  (Mass.)  534, 
545- 

The  rule  that  a  party  cannot  dis- 
credit his  own  witness  is  intended 
not  so  much  for  the  protection  of  the 
adverse  party  as  of  the  witness  him- 
self. Farr  v.  Thompson,  Cheves  (S. 
C.)  37,  44- 

32.  Burns'  Anno.  Stat.  (Ind.) 
1901,  §§  515,  1865.  But  ordinarily 
surprise  afifords  no  exception  to  the 
rule.     Smith  v.  Briscoe,  65  Md.  561. 

33.  Maloney  v.  Martin,  81  App. 
Div.  432,  80  N.  Y.  Supp.  763,  af- 
firmed 70  N.  E.  1 102;  Shelton  v. 
Hampton,  28  N.  C.  216;  Adams  v. 
State,  ID  Tex.  App.  677. 

34.  Where  the  witness  is  the  ad- 
verse party,  character-impeaching  evi- 
dence is  admissible.  Code  (Ga.)  1895, 
§  5290  (in  civil  cases)  ;  but  contra, 
Gabbett  v.  Sparks,  60  Ga.  582;  Pub. 
Stat.   (N.  H.)    1901,  c.  224,  §  15. 

35.  United  States. — Dravo  v. 
Fabel,  132  U.  S.  487;  compare  s.  c.  25 
Fed.  116. 


Georgia.  —  Gabbett  v.  Sparks,  60 
Ga.  582  (decided  before  enactment  of 
code  provision  to  contrary). 

Missouri.  —  Bensberg  v.  Harris,  46 
Mo.  App.  404;  Chandler  v.  Fleeman, 
50  Mo.  239. 

New  Jersey. — Thorp  v.  Leibrecht, 
56  N.  J.  Eq.  499,  39  Atl.  361. 

Nezv  York.  —  Holbrook  v.  Mix,  i 
E.  D.  Smith  154;  Pickard  v.  Collins, 
-23  Barb.  444. 

North  Carolina.  —  Helms  v.  Green, 
105  N.  C.  251,  II  S.  E.  470,  18  Am. 
St.    Rep.   893. 

Texas.  —  Goree  v.  Goree,  22  Tex. 
Civ.  App.  470,  54  S.  W.  1036;  Pax- 
ton  z\  Boyce,  i  Tex.  317. 

36.  ^/a&ama.  — Southern  Bell  Tel. 
&  Tel.  Co.  V.  Mayo,  134  Ala.  641,  33 
So.  16;  Schieffelin  v.  Schieffelin,  127 
Ala.  14,  3S.  28  So.  687;  Griffith  v. 
State,  90  Ala.  583,  8  So.  812;  White 
v.  State,  87  Ala.  24,  5  So.  829;  Gandy 
z'.  State,  81  Ala.  68,  i  So.  35 ;  Barker 
V.  Bell,  46  Ala.  216;  Griffin  v.  Wall, 
32  Ala.  149,  160;  Price  v.  Mazange, 
31  Ala.  701. 

Connecticut.  —  Appeal  of  Carpen- 
ter, 74  Conn.  431,  51  Atl.  126;  Wheel- 
er V.  Thomas,  67  Conn.  577,  35  Atl. 
499- 

Illinois.  —  McCormick  H.  M.  Co.  v. 
Laster,  81  111.  App.  316. 

Iowa.  —  Smith  v.  Dawley,  92  Iowa 
312,  60  N.  W.  625;  Hall  ^'.  Chicago, 
R.  I.  &  P.  R.  Co..  84  Iowa  311,  51 
N.  W.  150;  Thorn  V.  Moore,  21  Iowa 
285. 

Louisiana.  —  State  v.  Clark,  38  La. 
Ann.  105  (here  the  witness  was  aot 
unwilling)  ;  State  z'.  Thomas,  28  La. 
Ann.  827 ;  McDowell  v.  General  Mut. 
Ins.  Co.,  ID  La.  Ann.  16. 

Maine.  —  Chamberlain  v.  Sands,  27 
Me.  458. 

Nezv  Jersey.  —  Kohl  v.  State,  59  N. 
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J.  L.  445,  27  Atl.  73;  Brewer  v. 
Porch,   17   N.  J.   L.  377- 

New  York.  —  Hctzel  v.  Easterly,  9 
App.  Div.  517,  89  N.  Y.  Supp.  154; 
Fleischer  v.  Metropolitan  St.  R.  Co., 
63  App.  Div.  44,  71  N.  Y.  Supp.  382; 
Craft  V.  Brandow,  61  App.  Div.  247, 
70  N.  Y.  Supp.  364;  Harlam  v. 
Green,  31  Misc.  261,  64  N.  Y.  Supp. 
79;  Fallbrook  C.  Co.  v.  Hewson,  158 
N.  Y.  150,  52  N.  E.  1095,  70  Am.  St. 
Rep.  466,  43  L.  R.  A.  676 ;  Bannon  v. 
Levy,  20  Misc.  581,  46  N.  Y.  Supp. 
353;  Mason  v.  Corbin,  88  Hun  540, 
34  N.  Y.  Supp.  772;  Thalheimer  v. 
Klapetzy,  59  Hun  619,  12  N.  Y.  Supp. 
941 ;  Becker  v.  Koch,  104  N.  Y.  394, 
10  N.  E.  701,  58  Am.  Rep.  515. 

Ohio.  —  Hurley  v.  State,  46  Ohio 
St.  320,  21  N.  E.  645,  4  L.  R.  A.  161. 

Rhodf  Island.  —  Hildreth  v.  Aid- 
rich,  15  R.  I.  163,  I  Atl.  249. 

South  Carolina.  —  State  v.  Jackson, 
7  S.  C.  283,  24  Am.  Rep.  476;  Smith 
V.  Asbell,  2  Strob.  141 ;  Farr  v. 
Thompson,  Cheves  37,  45 ;  Bank  of 
Kentucky  v.  Shier,  4  Rich.  L.  233. 

South  Dakota.  —  State  v.  Callahan, 
99  N.  W.  1099  (holding  variant  state- 
ments cannot  be  proved,  at  least  in 
the  absence  of  fraud,  imposition  or 
surprise). 

Wisconsin.  —  Collins  v.  Hoehle,  75 
N.  W.  416;  Richards  v.  State,  82 
Wis.  172,  51   N.  W.  652. 

Rationale —  "  It  is  not  difficult  to 
understand  that  the  evil  consequences 
to  be  apprehended  from  permitting 
the  former  statements  of  a  witness, 
in  contradiction  of  his  testimony  on 
the  trial,  to  be  proven  by  the  party 
calling  him  may  be  quite  as  serious, 
and  the  apprehension  as  well 
grounded,  as  any  likely  to  result  from 
adhering  to  the  rule  now  established. 
A  person  might,  from  motives  of 
spite  or  revenge,  make  statements 
against  the  accused  in  a  criminal  case 
which,  if  true,  would  be  sufficient  to 
convict,  for  the  purpose  of  having 
them  communicated  to  the  prosecutor, 
and  thus  procuring  himself  to  be 
called  as  a  witness ;  and  if  when  put 
upon  his  oath  on  the  trial  he  testifies 
truly  that  he  knows  nothing  about 
the  case,  the  prosecuting  attorney 
were  then  allowed  to  prove  the 
former  statements  of  the  witness,  the 
jury  might  give  them  such  weight 
as  would  turn  the  scale  in  a  doubtful 
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case,  and  the  revenge  of  the  witness 
would  be  gratified. 

"Then  a  party  might  operate  upon 
a  witness  by  inducing  him  to  make 
statements  in  his  favor  when  not  un- 
der oath,  for  the  purpose  of  manu- 
facturing evidence  in  his  behalf,  and 
if  when  examined  by  him  the  wit- 
ness should  feel  the  obligation  of  his 
oath,  and  abandon  his  purpose  to 
testify  falsely,  or  be  obliged  to  do  so 
under  cross-examination,  the  party 
who  operated  upon. him  would  be  pre- 
pared to  destroy  his  credibility  by 
proofs  of  the  false  statements  he 
procured  him  to  make,  and  thus  not 
only  prevent  him  from  being  in- 
jurious, when  he  could  not  or  would 
not  be  useful,  but  have  whatever  ad- 
vantage such  statements  might  give 
him  to  the  jury. 

"  The  rule  that  a  party  cannot  dis- 
credit his  own  witness  by  proving 
that  he  had  made  statements  at  other 
times  inconsistent  with  his  testimony 
on  the  trial  is  the  result  of  long  ex- 
perience, and  has  been  steadily  ad- 
hered to  by  the  courts  of  this  country 
and  of  England."  Hurley  v.  State,  46 
Ohio  St.  320,  21  N.  E.  645,  4  L.  R. 
A,   161. 

"  If  proof  of  them  be  allowed,  the 
jury  is  very  likely  to  take  it  as  proof 
of  the  facts  stated,  thus  giving  to 
mere  hearsay  the  effect  of  sworn  tes- 
timony." Hildreth  v.  Aldrich,  15  R. 
I.  163,  I  Atl.  249.  See  also,  to  same 
effect,  State  v.  Jackson,  7  S.  C.  283, 
24  Am.  Rep.  476 ;  Com.  v.  Stark- 
weather, 10  Cush.  (Mass.)  59. 

A  party  has  no  right  to  put  a  wit- 
ness on  the  stand  as  a  witness  of 
credit,  and,  when  he  gives  unfavor- 
able evidence,  to  call  testimony  to 
discredit  him.  Holdsworth  v.  Mayor 
of  Dartmouth,  2  M.  &  R.  (Eng.)  153. 

"It  is  for  the  interests  of  justice, 
and  the  only  way  to  get  at  the  truth, 
that  a  witness  should  go  before  the 
examiner  to  give  his  evidence  not 
tied  down  or  coerced  by  any  state- 
ment made  to  any  solicitor  or  proc- 
tor. Moreover  it  would  be  a  very 
dangerous  mode  of  proceeding  to  op- 
pose a  statement  loosely  taken,  not 
on  oath,  to  evidence  given  on  oath. 
Ordinarily  it  would  be  difficult  to 
convince  my  mind  that  a  witness 
testified  falsely  because  it  happened 
that  his  outside  statement     was     not 
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tlictions/'"   his  own   witness   whom   he  has  vohintarily   made   such. 

Where  Witness  Adverse,  or  a  Surprise.  —  The  fact  that  such  witness' 
testimony  is  prejudicial  to  such  party,^*  or  surprises  him,^"  is  no 
sufficient  ground  for  an  exception  to  this  rule,  nor  is  the  mere  fact 
that  such  witness  is  also  an  adverse  party/"  unless  the  witness' 
variant  statements  arc  admissible  as  declarations  against  interest, 
in  which  case  they  may  be  proved  although  their  incidental  effect 
is  to  impeach  the  witness.*^ 

Where  Prejudicial  Testimony  Elicited  by  Other  Party.  —  Where, 
however,  the  statements  of  the  witness  that  the  party  who  called 
him  desires  to  traverse  were  elicited  only  on  cross-examination  by 
the  adverse  party,  there  is  a  difiference  of  opinion.  So  also  where 
the  witness  is  recalled  by  the  adverse  party  and  examined  by  him 
as  to  a  matter  not  touched  upon  in  his  examination  by  the  former 
party.*^ 


compatible  with  his  sworn  testi- 
mony." The  Lochlibo,  i  Eng.  L.  & 
Eq.  645. 

37.  People  v.  Safford,  5  Denio 
(N.  Y.)  112;  Smith  v.  Asbell,  2 
Strob.    (S.  C.)    141. 

38.  Bullard  v.  Pearsall,  53  N.  Y. 
230. 

39.  Appeal  of  Carpenter,  74  Conn. 
431,  51   Atl.   126. 

40.  United  States  L.  Ins.  Co.  v. 
Kielgast,  26  111.  App.  567;  Pickard  v. 
Collins,  23  Barb.  (N.  Y.)  444. 

41.  Call  V.  Pike,  68  Me.  217;  En- 
gel  V.  Dieter,  31  Misc.  793,  65  N.  Y. 
Supp.  296;  Salt  Springs  Nat.  Bank  v. 
Fancher,  92  Hun.  ^27,  36  N.  Y.  Supp. 
742;  Kelly  V.  Jay,  79  Hun  535, 
29  N.  Y.  Supp.  933 ;  Perry  v.  Massey, 
I   Bail.    (S.   C.)    2.2. 

42.  Variant  Statements  as  to  New 
Matter  Elicited  on  Cross-Examina- 
tion  May  Be  Proved — Hubner  %'. 
Metropolitan  St.  R.  Co.,  77  App.  Div. 
290,  79  N.  Y.  Supp.  153,  Van  Brunt 
and  Ingraham,  JJ.,  dissenting;  af- 
firmed 69  N.  E.  1 124.  This  case  pro- 
ceeds on  the  theory  that  as  to  the 
new  matter  the  witness  is  not  the 
witness  of  the  party  who  put  him 
on  the  stand,  but  of  the  party  who 
elicited  the  response  from  him,  and 
therefore  the  former  party  may  prove 
hTs  variant  statements  in  respect 
thereto. 

Variant  Statements  as  to  New 
Matter  Elicited  When  Witness 
Ag'ain  Examined  by  Opposite  Party 
May  Be  Proved. —  Hall   v.   Incorpo- 


rated Town  of  Alanson,  99  Iowa  698, 
68  N.  W.  922,  34  L.  R.  A.  207.  This 
conclusion  was  reached  in  Iowa 
merely  as  an  exception  to  the  gen- 
eral rule. 

In  New  York,  however,  the  reason 
of  the  rule  laid  down  above  as  to 
new  matter  elicited  on  cross-examina- 
tion is  broad  enough  to  include  also 
the  case  of  new  matter  elicited  un- 
der  these   circumstances. 

In  Illinois  the  same  reasoning  as 
in  New  York,  as  to  new  matter,  is 
adopted.  See  United  States  Brew. 
Co.  v.  Ruddy,  203  111.  306,  67  N.  E. 
799- 

Variant  Statements  as  to  New 
Matter  Elicited  on  Cross-Examina- 
tion  Cannot  Be  Proved Holds- 
worth  z'.  Mayor  of  Dartmouth,  2 
M.  &  R.  (Eng.)  153;  Kohl  v.  State, 
59  N.  J.  L.  445,  37  Atl.  73;  Lamb 
V.  Ward,  114  N.  C.  255,  19  S.  E.  230. 

Rationale The    introduction    of 

the  witnesses  is  an  admission  of  their 
credibility,  not  only  in  the  matters  to 
which  the  party  calling  them  directs 
their  attention,  but  as  to  all  the  mat- 
ters involved  in  the  issues.  Gregory 
z'.  Nesbit,  5  Dana  (Ky.)  419. 

Variant  Statements  as  to  New 
Matter  Elicited  When  Witness 
Again  Examined  by  Opposite  Party 
Cannot  Be  Proved Smith  v.  Provi- 
dent Sav.  L.  Assur.  Co.,  13  C.  C.  A. 
284,  65   Fed.   765. 

Rationale — "For    such    party    to 
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Right  to  Cross-Examine  as  to  Variant  Statements.  —  A  party  may, 
however,  in  a  proper  case,  be  permitted  to  interrogate  his  own  wit- 
ness as  to  his  former  variant  statements/^ 

Purpose  of  Examination.  — The  purpose  of  such  examination  is  to 
refresh  the  witness'  memory  and  obtain  his  explanation  of  the  vari- 
ance, or  to  show  the  party's  surprise,"**  and  is  not  allowable   for 


attack  the  credibility  of  the  wit- 
ness .  .  .  even  after  he  had  be- 
come the  witness  of  his  adversary, 
would  be  inconsistent  with  his  im- 
plied assurance  of  his  worthiness  of 
belief."  White  v.  State,  87  Ala.  24, 
5   So.  829. 

See  note  88  infra. 

43.  England.  —  Melhuish  v.  Col- 
lier, IS  Ad.  &  E.  (N.  S.)  (Q.  B.) 
878.  . 

^/c&ama.  —  Southern  Bell  Tel.  & 
Tel.  Co.  V.  Mayo,  134  Ala.  641,  53 
So.  16;  Schieffehn  v.  Schieffelin,  '27 
Ala.  14,  35,  28  So.  687;  Thomas  v. 
State,  117  Ala.  178,  23  So.  665;  Grif- 
fith V.  State,  90  Ala.  583,  8  So.  812; 
White  V.  State,  87  Ala.  24,  5  So.  829 ; 
Hemingway  v.  Garth,  51  Ala.  530; 
Campbell  v.   State,  23  Ala.  44,  76-78. 

Connecticut.  —  Carney  v.  Hennes- 
sey, 60  Atl.  129;  Appeal  of  Carpen- 
ter, 74  Conn.  431,  51  Atl.   126. 

Illinois.  —  National  Syrup  Co.  v. 
Carlson,  42  111.  App.  178. 

Indiana.  —  Howard  v.  State,  32 
Ind.  478. 

Iowa.  —  Humble  v.  Shoemaker,  70 
Iowa  223,  30  N.  W.  492. 

Missouri.  —  See  Rev.  Stat.  1899, 
§  4654,  holding  that  a  party  who  calls 
the  adverse  party  as  a  witness  may 
examine  him  according  to  the  rules 
applicable  to  cross-examination. 

Montana.  —  State  v.  Bloor,  20 
Mont.  574,  52  Pac.  611.      , 

New  York.  —  Maloney  fe/.  Martin, 
81  App.  Div.  432,  80  ^S  Y.  Supp. 
763,  Williams  and  Nash,  1 JJ.,  dis- 
senting; affirmed  178  N.  ¥.(^52,  70  N. 
E.  1 102;  People  V.  Sherm:  *i,  133  N. 
Y.  349,  31  N.  E.  107,  affirming  61 
Hun  623,  16  N.  Y.  Supp.  78/;  People 

_.     n-    1 _.    TT z;.^      .    M^ll-   c..„„ 


V.  Ricker,  51  Hun  643,  4  N. 


tes 


■JPP. 


70,  affirmed  115  N.  Y.  668,rj'"g'i. 
1 126;    Bullard  v.   Vta.rs^wA'^.^^',.   Y. 

230-  Lv 

Contra.  —  Sanchez  v.  Pecf.^,,  22  N. 
Y.  147,  152,  Clarke  and  S[|^ien,  JJ. 
dissenting. 
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North  Dakota.  —  George  v.  Trip- 
lett,  5  N.  D.  50,  63  N.  W.  891. 

Ohio.  —  Hurley  v.  State,  46  Ohio 
St.  320,  21  N.  E.  645,  4  L.  R.  A. 
161. 

Rhode  Island.  —  Hildreth  v.  Aid- 
rich,  15  R.  I.  163,  I  Atl.  249. 

South  Dakota.  —  State  v.  Callahan, 
99    N.    W.    1099. 

Wisconsin.  —  Schuster  v.  State,  8c 
Wis.  107,  117-118,  49  N.  W.  30. 

So  where  a  witness  testifies  differ- 
ently than  expected,  his  deposition 
taken  on  the  examining  trial  may 
properly  be  put  in  his  hands  to  re- 
fresh his  memory.  Reg.  v.  Wil- 
liams, 6  Cox.  C.  C.  (Eng.)  343. 

Rationale "There  are  treacher- 
ous witnesses  who  will  hold  out  that 
they  can  prove  facts  on  one  side  in 
a  cause,  and  then,  for  a  bribe  or 
from  some  other  motive,  make  state- 
ments in  support  of  the  opposite  in- 
terest. In  such  cases  the  law  ought 
undoubtedly  to  permit  the  party  call- 
ing the  witness  to  question  him  as 
to  the  former  statement,  and  ascer- 
tain, if  possible,  what  induces  him  to 
change  it."  Melhuish  v.  Collier,  15 
Ad.  &  E.   (N.  S.)    (Q.  B.)   878. 

"  Otherwise  a  party  may  be  en- 
trapped and  put  to  a  great  disadvan- 
tage by  an  artful  and  hostile  wit- 
ness." Griffith  V.  State,  90  Ala.  5S3, 
8  So.  812. 

"  The  danger  of  his  previous  dec- 
larations being  regarded  as  sub- 
stantive evidence  is  no  greater  than 
it  is  where  the  contradictory  declara- 
tions are  proved  by  the  adverse 
party."  Campbell  v.  State,  2:^  Ala. 
44,  76-78. 

In  South  Carolina,  however,  it 
seems  that  a  party  cannot  interrogate 
his  own  witness  in  regard  to  his  prior 
variant  statements.  Farr  v.  Thomp- 
son, Cheves  (S.  C.)  27,  45.  See  also 
Harris  v.  Berry,  i  Hayw.  &  H.  272, 
II  Fed.  Cas.  No.  611 S. 

44.    ^/a&ama.  — Southern  Bell  Tel. 
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purposes  of  impeachment.'"^  Yet  the  fact  that  its  incidental  effect 
may  be  to  impair  the  witness'  credibihty  does  not  affect  its  admis- 
sibility." 

Prerequisites  to  Right  to  Cross-Examine.  —  This  right  is  only  avail- 
able when  the  party  is  surprised  and  prejudiced  by  the  witness' 
testimony*'^  in  respect  to  material  facts.'*® 

Discretion  of  Court  as  to  Cross-Examination.  —  In  every  case  it  is 
within  the  sound  judicial  discretion  of  the  trial  court  to  limit  or 
altogether    disallow    such    cross-examination    of    the    witness/" 

Eif ect  of  Cross-Examination  on  Right  to  Impeach.  —  But  the  fact 
that  the  party  has  been  permitted  to  so  cross-examine  his  own 
witness  does  not   render  proof  of  the   witness'   former   statements 


&  Tel.  Co.  V.  Mayo,  134  Ala.  641,  33 
So.  16  (refresh  memory  and  show 
surprise)  ;  Schieffelin  v.  Schieffelin, 
127  Ala.  14,  35,  28  So.  687  (refresh 
memory  and  show  surprise)  ;  Thomas 
V.  State,  117  Ala.  178,  23  So.  665 
(show  surprise);  Griffith  v.  State,  90 
Ala.  583,  8  So.  812  (refresh  memory 
and  show  surprise). 

Illinois.  —  National  Syrup  Co.  v. 
Carlson,  42  111.  App.  178  (refresh 
memory  and  elicit  explanation). 

Indiana.  —  Howard  v.  State,  32 
Ind.  478  (refresh  memory,  elicit  ex- 
planation and  show  surprise). 

New  York.  —  Maloney  v.  Martin, 
81  App.  Div.  432,  80  N.  Y.  Supp. 
763,  Williams  and  Nash,  JJ.,  dis- 
senting, affirmed  70  N.  E.  1102 
(elicit  explanation  and  show  sur- 
prise) ;  People  v.  Sherman,  133  N. 
Y.  349,  31  N.  E.  107,  affirming  61 
Hun  623,  16  N.  Y.  Supp.  782  (refresh 
memory)  ;  Bullard  v.  Pearsall,  53  N. 
Y.  230  (refresh  memory,  elicit  ex- 
planation, and  show  surprise). 

Ohio.  —  Hurley  v.  State,  46  Ohio 
St.  320,  21  N.  E.  645,  4  L.  R.  A.  161 
(elicit  explanation). 

Rhode  Island.  —  Hildreth  v.  Aid- 
rich,  IS  R.  I.  163,  I  Atl.  249  (re- 
fresh memory). 

45.  White  v.  State,  87  Ala.  24,  5 
So.  829;  Gandy  v.  State,  81  Ala.  (j8, 
I  So.  35 ;  Howard  v.  State,  32  Ind. 
478;  McCoy  V.  JNIunro,  76  App.  Div. 
435,  78  N.  Y.  Supp.  849. 

46.  Southern  Bell  Tel.  &  Tel.  Co. 
V.  Mayo,  134  Ala.  641,  2>2>  So.  16; 
Schieffelin  v.  Schieffelin,  127  Ala.  14, 
35,  28  So.  687";  Thomas  v.  State,  117 
Ala.  178,  23  So.  665 ;  White  v.  State, 
87  Ala.  24,  5  So.  829;  Hemingway  v. 
Garth,  51  i\la.  530;  Maloney  v.  Mar- 


tin, 81  App.  Div.  432,  80  N.  Y.  Supp. 
763,  affirmed  70  N.  E.  1102;  Bullard 
V.   Pearsall,  53  N.  Y.  230. 

"  The  mere  fact  that  the  party  ex- 
pects the  witness  to  admit  the  con- 
tradictory statements  is  not  sufficient 
to  show  that  the  purpose  and  sole 
effect  of  the  examination  is  to  im- 
peach the  witness,  or  to  justify  the 
exclusion  of  the  testimony."  Yet 
even  with  respect  to  these  contradic- 
tory statements,  a  party  is  not  per- 
mitted to  assume  an  attitude  repug- 
nant to  his  representation  of  the  gen- 
eral credibility  of  the  witness.  White 
V.  State,  87  Ala.  24,  5  So.  829. 

47.  Statement  Must  Be  Both  Ad- 
verse    and     a     Surprise National 

Syrup  Co.  v.  Carlson,  42  111.  App. 
178;  Humble  v.  Shoemaker,  70  Iowa 
223,  30  N.  W.  492 ;  Maloney  v.  Mar- 
tin, 81  App.  Div.  432,  80  N.  Y.  Supp. 
763,  affirmed  178  N.  Y.  552,  70  N.  E. 
1102;  People  v.  Safford,  5  Denio  (N. 
Y.)  112;  Roush  V.  Wensel,  15  Ohio 
Cir.  Ct.   133. 

In  the  following  cases,  where  cross- 
e.xamination  was  also  allowed,  the 
testimony  was  likewise  prejudicial 
and  a  surprise :  Southern  Bell  Tel.  & 
Tel.  Co.  V.  Mayo,  134  Ala.  641,  33  So. 
16;  Schieffelin  z'.  Schieffelin,  127  Ala. 
14,  35,  28  So.  687;  State  v.  Bloor,  20 
Mont.  574,  52  Pac.  611;  Bullard  v. 
Pearsall,  53  N.  Y.  230;  Hurley  v. 
State,  46  Ohio  St.  320,  21  N.  E.  64.S, 
4  L.  R.  A.  161 ;  State  v.  Callahan 
(S.  D.),  99  N.  W.  1099;  Schuster  v. 
State,  80  Wis.  107,  117-118,  49  N.  W. 
30. 

48.  George  z:  Triplett,  5  N.  D. 
50,  63  N.  W.  891. 

49.  McCoy  v.  Munro,  76  App. 
Div.  435,  78  N.  Y.  Supp.  849;  People 
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admissible,    allhough    the    witness    denies    having   made    the    state- 
ments.^" 

(2.)  Impeachment  Allowed.  —  (A.)  In  General. — In  most  jurisdic- 
tions a  party  may  be  permitted  in  a  proper  case  to  impeach  by 
proof  of  variant   statements/'^   or  in   fact  lay   any  other   competent 

I'.  Sherman,  133  N.  Y.  349,  31  N.  E. 
107,  affirming  61  Hun  623,  16  N.  Y. 
Supp.  782. 

The  power  of  the  trial  court  to 
allow  a  party  to  cross-examine  his 
own  witness  is  a  privilege  which  the 
trial  court  may  in  its  discretion  al- 
low or  disallow,  and  whichever  way 
the  power  is  exercised  can  afford  no 
question  for  review.  The  trial  judge 
must,  however,  exercise  it  carefully 
and  judiciously,  as  and  to  the  extent 
that  the  interests  of  justice,  under 
the  circumstances  of  the  case,  seem 
to  dictate.  Appeal  of  Carpenter,  74 
Conn.  431,  51  Atl.  126. 

50.  Per  Bayley,  J.,  in  Ewer  v. 
Ambrose,  3  Barn.  &  C.  (Eng.)  746; 
Howard  v.  State,  32  Ind.  478;  Hil- 
dreth  v.  Aldrich,  15  R.  I.  163,  i  Atl. 
249. 

51.  England.  —  Com.  Law  Proc. 
Act  1854  (.17  &  18  Vict.,  c.  125),  §22 
(civil  cases)  ;  28  &  29  Vict.,  c.  18,  §  3 
(criminal  cases)  ;  Reg.  v.  Little,  15 
Cox  C.  C.  319;  Martin  v.  Travelers 
ins.  Co.,  I  Post.  &  F.  505;  Wright  v. 
Beckett,  i  M.  &  R.  414  (per  Denman, 
C.  J.,  Bolland,  B.,  dissenting)  ;  Rex 
V.  Oldroyd,  Russ.  &  R.  88. 

Contra.  —  The  Lochlibo,  i  Eng.  L. 
&  Eq.  645,  651 ;  Reg.  v.  Farr,  8  Car. 
&  P.  (Eng.)  768;  Reg.  V.  Ball,  8  Car. 
&  P.  (Eng.)  745;  lioldsworth  v. 
Mayor  of  Dartmouth,  2  M.  &  R. 
(Eng.)  153;  Per  Bayley,  J.,  in  Ewer 
V.  Ambrose,  3  Barn.  &  C.  (Eng.) 
746;  Per  Bayley,  J.,  in  Ewer  v.  Am- 
brose, 10  E.  C.  L.  33^- 

Ireland.  —  Com.  Law  Proc,  Act 
1854  (17  &  18  Vict.,  c.  125),  §22 
(civil  cases  only). 

Scotland.  — 15  &  16  Vict.,  c.  27, 
§3;  Greenough  v.  Eccles,  5  Jur.  (N. 
S.)  766. 

British  Columbia.  —  Rev.  Stat.  1897, 

c.  71,  ^33-  ,       ^ 

Neiv  Brunswick.  —  Consol.  Stat. 
1903,  c.  127,  §  15. 

Nova  Scotia.  — Rev.  Stat.  1900,  c. 
163,  §  42. 

Ontario.  — Rqv.  Stat.  1897,  c.  73, 
§  20. 
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Victoria.  —  Ev.  Act  1890   (54  Vict. 

1088)  §59. 

United  States.  —  Hays  v.  Tacoma 
R.  &  P.  Co.,  106  Fed.  48,  affirmed 
under  name  Tacoma  R.  &  P.  Co.  v. 
Hays,  49  C.  C.  A.  115,  no  Fed.  496; 
Peters  v.  United  States,  36  C.  C.  A. 
105,  120,  94  Fed.  127,  142;  Swift  & 
Co.  V.  Short,  34  C.  C.  A.  545,  92  Fed. 
567- 

Contra.  —  Smith  v.  Provident  Sav. 
L.  Assur.  Co.,  13  C.  C.  A.  284,  65 
Fed.  765 ;  Graves  v.  Davenport,  50 
Fed.  881 ;  Tarsney  v.  Turner,  48  Fed. 
818. 

Arfiansas.  —  Sandels  &  Hill's  Dig., 
§  2958. 

Contra.  —  Drennen  v.  Lindsay,  15 
Ark.  359. 

California.  —  People  v.  Creeks,  141 
Cal.  529,  75  Pac.  loi ;  Hyde  v.  Buck- 
ner,    108  Cal.  522,  41    Pac.  416. 

Contra.  —  People  v.  De  Witt,  68 
Cal.  584,  10  Pac.  212  (per  McKinstry, 
Ross,  Myrick,  and  Sharpstein,  JJ., 
Thornton,  J.,  dissenting). 

Colorado. — Tourtelotte  v.  Brown, 
4  Colo.  App.  377,  36  Pac.  73. 

District  of  Columbia.  —  See  Weaver 
V.  Baltimore  &  O.  R.  Co.,  3  App.  D. 
C.  436,  450. 

Florida.  —  Sylvester  v.  State,  35  So. 
142;  Adams  v.  State,  34  Fla.  185,  196, 
15  So.  905;  Williains  v.  Dickenson, 
28  Fla.  90,  105,  9  So.  847 ;  Mont- 
gomerj"  v.  Knox,  23  Fla.  595,  3  So. 
211. 

Georgia.  —  Cox  v.  Prater,  67  Ga. 
588;  McDaniel  v.  State,  53  Ga.  253. 
See  also  Code  1895,  §5290;  Gabbctt 
V.  Sparks,  60  Ga.  582. 

Hawaii.  —  Laws  1905,  §  1956 ; 
Kwong  Lee  Wai  v.  Ching  Shai,  11 
Hawaii  444,  448. 

Idaho.  —  Code  Civ.  Proc,  §  4489. 

Indiana.  —  Burns'  Anno.  Stat,  igoi, 
§§515.  1865;  Adams  v.  State,  156 
Lid.  596,  59  N.  E.  24;  Oldfather  v. 
Zent,  21  Lid.  App.  307,  52  N.  E.  236; 
McAfee  v.  ^Montgomery,  21  Ind.  App. 
196,  51  N.  E.  957;  Schnuer  v.  State, 
18  Ind.  App.  226,  47  N.  E.  843; 
Blough  V.  Parry,  144  Ind.  463,  40  N. 
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E.  70,  43  N.  E.  560;  Ohio  &.  M.  R. 
Co.  v.  Stein,  140  Ind.  61,  39  N.  E. 
246;  Diffenderfer  v.  Scott,  5  Ind. 
App.  243,  32  Ind.  87 ;  Rhodes  v.  Stale, 
128  Ind.  189,  27  N.  E.  866;  Conway 
V.  State,  118  Ind.  482,  21  N.  E.  285; 
Hull  V.  State,  93  Ind.  128;  Quinn  v. 
State,  14  Ind.  589  (in  civil  cases). 

Contra.  —  Howard  v.  State,  32  Ind. 
478  (in  criminal  cases)  ;  Quinn  v. 
State,  14  Ind.  589  (criminal  cases)  ; 
IMcVcy  V.  Blair,  7  Ind.  590  (all 
cases). 

Ind  i  a  n  Territory.  —  Stat.  1899, 
§  2016. 

Kansas.  —  State  v.  Sorter,  52  Kan. 
531,  34  Pac.  1036;  Johnson  v.  Leg- 
gett,  28  Kan.  590,  605-606.  See  also 
St.  Louis  &  S.  F.  R.  Co.  V.  Weaver, 
35  Kan.  412,  II  Pac.  408,  57  Am.  Rep. 
176. 

Contra.  —  See  Wallach  r.  Wylie,  28 
Kan.  138. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §  596 ;  Walkup  v.  Com., 
14  Ky.  L.  Rep.  337,  20  S.  W.  221 ; 
Wren's  Adm'r  v.  Louisville,  St.  L. 
&  T.  R.  Co.,  14  Ky.  L.  Rep.  324,  20 
S.  W.  215;  Blackburn  v.  Com.,  12 
Bush  181 ;  Champ  v.  Com.,  2  Mete. 
17,  74  Am.  Dec.  380. 

Contra.  —  Gregory  v.  Nesbit,  5 
Dana   (Ky.)   419. 

Maryland.  —  Smith  v.  Briscoe,  65 
Md.  561 ;  Franklin  Bank  v.  Pennsyl- 
vania D.  &  M.  Steam  Nav.  Co.,  11 
Gill  &  J.  28,  33  Am.  Dec.  687. 

Massachusetts.  —  Rev.  Laws  1902, 
c.  17s,  §24;  Manning  v.  Carberry,  172 
Mass.  432,  52  N.  E.  521  ;  Com.  v. 
Donahoe,  133  Mass.  407;  Brooks  v. 
Weeks,  121  Alass.  433;  Day  v.  Cooley, 
118  Mass.  524;  Ryerson  v.  Abington, 
102  Mass.  526. 

Contra. — Adams  v.  Wheeler,  97 
Mass.  67;  Com.  v.  Welsh,  4  Gray 
(Mass.)  535;  Com.  v.  Starkweather, 
10  Cush.  (Mass.)  59. 

Michigan.  —  ]McGee  v.  Baumgart- 
ner,  121  Mich.  287,  80  N.  W.  21 ;  Peo- 
ple V.  Payne,  131  Mich.  474,  91  N. 
W.  739. 

Minnesota.  —  Selover  z\  Bryant,  54 
Minn.  434,  56  N.  W.  58,  40  Am.  v>t. 
Rep.  349,  21  L.  R.  A.  418. 

Mississippi.  —  Bacot  v.  Hazlehurst 
Lumb.  Co.,  23  So.  481 ;  Chism  z'. 
State,  70  Miss.  742,  12  So.  852;  Dun- 
lap  V.   Richardson,     63     Miss.     447; 


Moore  v.  Chicago,  St.  L.  &  N.  O.  R. 
Co.,  59  xMiss.  243. 

Missouri.  —  Spurgin  Grocer  Co.  v. 
Frick,  73  Mo.  App.  128;  State  v. 
Burks,  132  Mo.  363,  34  S.  W.  48; 
Dunn  v.  Dunnaler,  87  Mo.  5^7. 
Compare,  however,  Joyce  v.  St.  Louis 
T.  Co.  (Mo.  App.),  86  S.  W.  469; 
King  V.  Phoenix  Ins.  Co.,  loi  Mo. 
App.  163,  76  S.  W.  55;  Meyer  Bros. 
Drug  Co.  V.  ]\IcMahan,  50  Mo.  App. 
18. 

Nezv  Hampshire.  —  Smith  v.  Lucas, 
53  N.  H.  568;  Hurlburt  v.  Bellows, 
50  N.  H.  105,  where,  however,  the 
facts  were  the  same  as  in  note  42 
supra. 

Nezv  Me.vico.  —  Comp.  Laws  1897, 
§  3026. 

Oregon.  —  State    v.    Bartmess,    33 
Or.  no,  54  Pac.  167;  State  v.  Steeves,* 
29  Or.  8s,  103,  43  Pac.  947. 

Pennsylvania.  —  Com.  v.  Marrow, 
3  Brewst.  402,  415-418;  Com.  v.  Lam- 
berton,  2  Brewst.  565 ;  Cowden  v. 
Reynolds,  12  Serg.  &  R.  281. 

See  also  Brubaker's  Adm'r  v. 
Taylor,  76  Pa.  St.  83,  where  the  wit- 
ness was  a  party. 

Contra.  —  Stockton  v.  Demuth,  7 
Watts  (Pa.)  39. 

Te.vas.  —  Code  Crim.  Proc,  art. 
795;  Sapp  V.  State  (Tex.  Crim.),  77 
S.  W.  456;  Ross  V.  State  (Tex. 
Crim.)  45  S.  W.  808;  Young  v. 
State  (Tex.  Crim.),  44  S.  W.  835; 
Southwestern  Coal  &  Imp.  Co.  v. 
Rohr,  15  Tex.  Civ.  App.  404,  39  S. 
W.  1017;  Williford  v.  State,  36  Tex. 
Crim.  414,  37  S.  W.  761 ;  Storms  v. 
State  (Tex.  Crim.),  37  S.  W.  439; 
Kirk  V.  State,  35  Tex.  Crim.  224,  32 
S.  W.  1045  ;  Easterwood  z\  State,  34 
Tex.  Crim.  400,  31  S.  W.  294;  Davis 
V.  State  (Tex.  Crim.),  21  S.  W.  369; 
Thompson  t:  State,  29  Tex.  App.  208, 
15  S.  W.  206;  Self  V.  State,  28  Tex. 
App.  398,  13  S.  W.  602;  Williams  z: 
State,  25  Tex.  App.  76,  7  S.  W,  661 ; 
Bennett  v.  State,  24  Tex.  App.  73,  5 
S.  W.  527,  5  Am.  St.  Rep.  875; 
Thomas  v.  State,  14  Tex.  App.  70; 
Tyler  v.  State.  13  Tex.  App.  205 ; 
White  V.  State,  10  Tex.  App.  381, 
398. 

I'ermont.  —  Stat.    1894,   §1247. 

Contra.  —  Cox  v.  Eayres,  55  Vt. 
24 ;  Thornton's  Ex'rs  z'.  Thornton's 
Heirs,  39  Vt.  122;  Town  of  Barnard 
z\   Henry,  25  Vt.  289. 
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Virginia.  —  Code  1904,  §3351  (i)  ; 
Gordon  v.  Funkhouser,  100  Va.  675, 
42  S.  H.  677. 

Wyoming.  —  Rev.  Stat.  1899,  §  3685. 

Contra.  —  Arnold  v.  State,  5  Wyo. 
439,  40  Pac.  967. 

Rationale —  -'A  party  is  not  to 
be  sacrificed  by  his  witness,  nor  is 
he  to  be  entrapped  by  a  designing 
man  who  may  thus  swear  in  the  in- 
terest of  the  adverse  party."  Cox  v. 
Prater,  67  Ga.  588. 

"  The  purpose  ...  is  to  pre- 
vent a  party  from  being  concluded 
by  the  testimony  of  an  adverse  wit- 
ness." Conway  v.  State,  118  Ind. 
482,  21  N.  E.  285. 

"  Hard  indeed  would  be  the  case 
of  one  who  calls  a  witness  expecting 
he  would  swear  the  truth,  if,  upon 
finding  himself  deceived,  he  may  not 
show  that  the  witness  had  told  a  dif- 
ferent story  at  another  time."  Cow- 
den  V.  Reynolds,  12  Serg.  &  R.  (Pa.) 
281. 

"  It  is  impossible  to  conceive  a 
more  frightful  iniquity  than  the  tri- 
umph of  falsehood  and  treachery 
in  a  witness  who  pledges  himself  to 
depose  the  truth  when  brought  into 
court,  and,  in  the  meantime,  is  per- 
suaded to  swear,  when  he  appears,  to 
a  completely  inconsistent  story."  Per 
Denman,  C.  J.,  in  Wright  v.  Beckett, 
I  ^I.  &  R.  (Eng.)  414. 

Objections  Answered "  The  most 

obvious  and  striking  danger  [in  per- 
mitting this  proof]  is  that  of  col- 
lusion. An  attorney  may  induce  a 
man  to  make  a  false  statement  with- 
out oath,  for  the  mere  purpose  of 
contradicting  by  that  statement  the 
truth,  which,  when  sworn  as  a  wit- 
ness, he  must  reveal.  The  two  par- 
ties concerned  in  the  imagined  col- 
lusion must  be  utterly  lost  to  every 
sense  of  shame  as  well  as  honesty. 
But  there  is  another  mode  by  which 
their  wicked  conspiracy  could  be  just 
as  easily  effected.  The  statement 
might  be  made,  and  then  the  witness 
might  tender  himself  to  the  opposite 
party,  for  whom  he  might  first  be  set 
up,  and  afterward  prostrated  by  his 
former  statement.  This  far  more 
effectual  stratagem  could  be  pre- 
vented by  no  rule  of  law. 

"The  other  danger  is  that  the 
statement,  which  is  admissible  only 
to    contradict    the    witness,    may    be 
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taken  as  substantive  proof  in  the 
cause.  But  this  danger  equally  arises 
from  the  contradiction  of  an  adverse 
witness;  it  is  met  by  the  judge  point- 
ing out  the  distinction  to  the  jury, 
or  warning  them  not  to  be  misled." 
Per  Denman,  C.  J.,  in  Wright  v. 
Beckett,  i  M.  &  R.   (Eng.)  414. 

"  The  chief  objection  to  the  pro- 
posed evidence  appears  to  be  that  a 
parly,  after  calling  a  witness  as  a 
witness  of  credit,  ought  not  to  be 
disallowed  to  discredit  him.  The 
objection  proceeds  upon  the  supposi- 
tion that  the  party  first  acts  on  one 
principle,  and  afterward,  being  dis- 
appointed by  the  witness,  turns 
around  and  acts  upon  another,  thus 
imputing  to  the  party  something  of 
double  dealing  or  dishonest  practice. 
But  it  is  evident  that  this  does  not 
apply  to  the  case  where  a  party,  hav- 
ing given  credit  to  a  witness,  is  de- 
ceived by  him,  and  first  discovers  the 
deceit  at  the  trial  of  the  cause.  To 
reject  the  proposed  evidence  in  such 
a  case  and  repress  the  truth  would 
be  to  allow  the  witness  to  deceive 
both  jury  and  party.  McCue  v.  Com. 
(Va.),  49  S.  E.  623,  quoting  from  the 
English  jurists  who  recommended 
the  passage  of  the  English  statute 
authorizing  such  proof. 

The  Rule  Applied "  The  wisdom 

of  the  statutory  rule  is  illustrated  by 
this  case.  The  prosecutor  called  a 
witness  who  was  present  when  the 
fatal  wound  was  inflicted,  and  who 
had  stated  to  others  that  it  was  the 
accused  who  gave  the  wound ;  but,  on 
the  stand,  he  testified  that  it  was  in- 
flicted by  another.  To  hold  the  state 
concluded  by  the  statement  of  the 
witness  made  on  the  stand  would 
check  progress  toward  the  discovery 
of  the  truth,  and  make  way  for  a 
guilty  man  to  escape,  where,  if  the 
truth  were  exhibited,  it  would  con- 
demn him."  Conway  v.  State,  118 
Ind.  482,  21  N.  E.  285. 

Where  a  witness  is  examined  be- 
fore the  grand  jury  and  gives  impor- 
tant evidence,  it  would  seriously  in- 
jure the  state's  case  if  such  witness 
were  not  produced  on  the  trial.  But 
if  upon  being  produced  such  witness 
gave  prejudicial  testimony  on  the 
trial,  variant  from  that  given  before 
the  grand  jury,  criminal  justice  would 
be   paralyzed   if    the    state   were   not 
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evidence,^-  his  own  witness  whom  he  has  voluntarily  called.  In 
North  Carolina  this  rule  applies  in  criminal  cases.^-'  It  is  imma- 
terial whether  or  not  the  variant  statements  were  made  imder 
oath.''* 

Where  Adverse  Party  Has  Also  Called  Witness.  —  The  right  of  a 
party  to  impeach  his  own  witness  is  not  impaired  by  the  fact  that 
the  adverse  party  has  also  subpoenaed  the  same  witness. ^^ 

(B.)  Prerequisites  TO  ADMissiBiLrrv.  —  (a.)  In  General.  — In  addition 
to  the  general  conditions  of  admissibility  of  variant  statements,^*' 
two  factors  principally  afifect  the  right  to  offer  such  proof:  First, 
the  prejudicialness  of  the  witness'  testimony  to  the  party,  or  the 
liostility  of  the  witness  toward  him ;  and,  second,  the  surprise  of 
the  party  at  the  witness'  testimony. 

(b.)  Prejudicialness  Essential. — Ordinarily  the  right  of  a  party  to 
prove  the  variant  statements  of  a  witness  voluntarily  made  his  own 
is  only  available  where  the  \yitness'  testimony  is  prejudicial  to 
such  party.^'^ 


permitted  to  prove  the  witness'  va- 
riant statements.  Com.  v.  Marrow, 
3  Brewst.  (Pa.)  402,  415-418. 

52.  Code  Crim.  Proc.  (Tex.),  art. 
795 ;  Bennett  v.  State,  24  Tex.  App. 
72,,  5  S.  W.  527,  5  Am.  St.  Rep.  875 ; 
Tyler  i\   State,   13  Tex.  App.  205. 

53.  North  Carolina  Rule Strud- 

wick  V.  Brodnax,  83  N.  C.  401 ;  State 
V.  Norris,  i  Hay  (N.  C.)  429,  438. 

54.  Cox  V.  Prater,  67  Ga.  588. 

55.  Hays  v.  Tacoma  R.  &  P.  Co., 
106  Fed.  48. 

56.  A  party  cannot  prove  his  own 
witness'  variant  statements  in  any  re- 
spect in  which  the  law  does  not  per- 
mit him  to  contradict  a  witness  pro- 
duced by  the  opposite  party.  Ryer- 
son  V.  Abington,  102  Mass.  526. 

57.  Witness'  testimony  must  be 
prejudicial;  otherwise  his  variant 
statements  cannot  be   proved. 

England.  —  28  &  29  Vict.,  c.  18,  §3 
(criminal  cases)  ;  Com.  Law  Proc, 
Act  1854  (17  &  18  Vict.,  c.  125),  §22 
(civil  cases)  ;  Greenough  v.  Eccles, 
5  C.  B.  (N.  S.)  786. 

Ireland.  —  Com.  Law  Proc,  Act 
1854  (17  &  18  Vict.,  c  125),  %22 
(civil  cases). 

British  Columbia.  —  Rev.  Stat.  1897, 

c.  71,  ^2,3- 

Neiv  Brunswick.  —  Consol.  Stat. 
1903,  c  127,  §  15. 

Nova  Scotia.  —  Rev.  Stat.  1900,  c. 
163,  §  42. 

Ontario. —  Rev.  Stat.  1897,  c.  73, 
§20. 


Victoria.  —  Ev.  Act  1890  (54  Vict. 
No.  1088),  §59. 

California.  —  People  v.  Creeks,  141 
Cal.  529,  75  Pac.  loi ;  People  v.  God- 
win, 123  Cal.  374,  55  Pac.  1059;  Peo- 
ple V.  INIitchell,  94  Cal.  550,  29  Pac. 
1 106;  People  V.  Jacobs,  49  Cal.  384. 

Florida.  —  Sylvester  v.  State,  35 
So.  142;  Adams  v.  State,  34  Fla.  185, 
197.  15  So.  905.  See  also  Williams 
V.  Dickenson,  28  Fla.  90,  185,  9  So. 
847. 

Georgia.  —  Rickerson  v.  State,  106 
Ga.  391,.  33  S.  E.  639. 

Hawaii.  —  Rev.  Laws  1905,  §  1956. 
See  also  Kwong  Lee  Wai  v.  Ching 
Shai,  II  Hawaii  444,  448. 

Indiana.  —  Oldfather  v.  Zent,  21 
Lid.  App.  307,  52  N.  E.  236;  Schnuer 
V.  State,  18  Ind.  App.  226,  47  N.  E. 
843;  Blough  V.  Parry,  144  Ind.  463, 
40  N.  E.  70,  43  N.  E.  560;  Rhodes  v. 
State,  128  Ind.  189,  27  N.  E.  866; 
Miller  v.  Cook,  124  Ind.  loi,  24  N. 
E.  577;  Conwav  v.  State.  118  Ind. 
482,  21  N.  E.  285;  Hull  V.  State,  93 
Ind.  128;  Kirtz  v.  SpaugTi,  Wils.  267. 
See  also  Adams  v.  State,  156  Ind. 
596,  59  N.  E.  24;  Diffenderfer  v. 
Scott,  5  Ind.  App.  243,  32  N.  E.  87. 

Kansas.  —  People  v.  Sorter,  52 
Kan.  531,  34  Pac.   1036. 

Kentucky.  —  Feltner  v.  Com.,  23 
Ky.  L.  Rep.  mo,  64  S.  W.  959;  Pryor 
V.  Warford,  21  Ky.  L.  Rep.  131 1,  54 
S.  W.  838;  Walkup  V.  Com..  14  Ky. 
L.  Rep.  337,  20  S.  W.  221.  See  also 
Wren's  Adm'r  v.  Louisville,  St.  L.  & 
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What  Amounts  to  Prejudicialness.  —  Where  the  Only  testimony  as 
to  a  fact  is  thai  of  a  witness  who  proves  adverse,  the  party  suffers 
no  prejudice  as  to  that  fact,  and  the  exclusion  of  the  variant 
statements  is  proper/'^ 


T.  R.  Co.,  14  Ky.  L.  Rep.  324,  20  S. 
W.  215 ;  Blackburn  v.  Com.,  12  Bush. 
181 ;  Champ  v.  Com.,  2  Melc.  17,  74 
Am.  Dec.  380. 

Maryland.  —  See  Franklin  Bank  v. 
Pennsylvania  D.  &  M.  Steam  Nav. 
Co..  II  Gill  &  J.  28,  22,  Am.  Dec.  687. 

Mississippi.  —  Chism  v.  State,  70 
Miss.  742,  12  So.  852.  See  also  Bacot 
V.  Hazlehurst  Lunib.  Co.,  23  So.  481. 

New  Hampshire.  —  See  Smith  v. 
Lucas,  53  N.  H.  568;  Hurlburt  v. 
Bellows,  50  N.  H.  105. 

New  Mexico.  —  Comp.  Laws,  1897, 
§  3026. 

Oregon.  —  State  v.  Steeves,  29  Or. 
85,  104,  43  Pac.  947. 

Compare  State  v.  Bartmess,  33  Or. 
no,  54  Pac.  167,  where  the  witness 
ansv/ered  in  an  equivocal  manner  the 
question  of  the  party  calling  him  and 
seemingly  tried  to  shade  his  testi- 
mony to  the  advantage  of  the  ad- 
verse party,  and  the  admission  of  his 
variant  statements  was  held  not  er- 
roneous. 

Pennsylvania.  —  Fisher  v.  Hart,  149 
Pa.  St.  232,  24  Atl.  225.  See  also 
Com.  V.  Marrow,  3  Brewst.  402,  415- 
418;  Com.  V.  Lamberton,  2  Brewst. 
565 ;  Cowden  v.  Reynolds,  12  Serg.  & 
R.  281. 

Texas.  —  Code  Crim.  Proc,  art. 
795;  Reyes  v.  State  (Tex.  Crim.), 
88  S.  W.  245;  Smith  v.  State  (Tex. 
Crim.),  78  S.  W.  519;  Cooksey  v. 
State  (Tex.  Crim.),  58  S.  W.  103; 
Finley  v.  State  (Tex.  Crim.),  47  S. 
W.  lois ;  Bailey  v.  State,  37  Tex. 
Crim.  579,  40  S.  W.  281 ;  Gill  v.  State 
(Tex.  Crim.),  38  S.  W.  190;  Willi- 
ford  V.  State,  36  Tex.  Crim.  414,  37 
S.  W.  761;  Gibson  v.  State  (Tex. 
Crim.),  29  S.  W.  471 ;  Shackelford  v. 
State  (Tex.  Crim.),  27  S.  W.  8;  Er- 
win  V.  State,  32  Tex.  Crim.  519,  24 
S.  W.  904;  Bennett  v.  State,  24  Tex. 
App.  73.  5  S.  W.  527,  5  Am.  St.  Rep. 
875;  Thomas  v.  State,  14  Tex.  App. 
70;  Tyler  v.  State,  13  Tex.  App.  205. 

Vermont.  —  Stat.  1894,  §1247; 
Davis  V.  .Buchanan,  73  Vt.  67,  50  AtL 

545. 

Virginia.  —  Code   1904,  §3351    (i). 
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So  the  fact  that  a  witness'  testi- 
mony is  of  a  weak  and  unsatisfactory 
character  does  not  warrant  the  parly 
whose  witness  he  is  in  proving  his 
inconsistent  statements.  Langford  v. 
Jones,  18  Or.  307,  326-327,  22  Pac. 
1064. 

To  permit  the  proof  "  would  trans- 
form declarations  made  out  of  court, 
and  not  under  the  sanction  of  an 
oath,  into  substantive  testimony." 
Loving  V.  Com.,  80  Ky.  507. 

Where,  in  a  suit  on  a  policy  of 
accident  insurance  against  bodily  in- 
jury arising  from  any  accident,  plaui- 
tifif's  witness,  a  physician,  testifies 
that  the  injury  arose  from  disease, 
his  variant  statement  is  admissible. 
Martin  v.  Travelers  Ins.  Co.,  i  Fost. 
&  F.    (Eng.)   505. 

In  a  suit  for  wrongful  death  by 
being  struck  by  a  railway  train,  the 
engineer's  testimony  that  the  train 
was  about  462  feet  from  deceased 
when  he  first  observed  him  on  the 
track  may  be  contradicted  by  his 
statement  that  the  train  was  1287  feet 
distant  at  the  time.  Wren's  Adm'r 
V.  Louisville,  St.  L.  &  T.  R.  Co.,  14 
Ky.  L.  Rep.  324,  20  S.  W.  215. 

Where  it  was  a  part  of  the  state's 
case  that  a  certain  plan  of  action  was 
agreed  upon  at  a  certain  meeting,  and 
one  state's  witness  testified  thereto, 
it  is  proper  to  prove  the  contradictory 
statements  of  another  state's  witness 
who  denied  that  such  plan  was  there 
made.  Blackburn  v.  Com.,  12  Bush. 
(Ky.)   181. 

Where,  in  a  prosecution  for  seduc- 
tion, state's  witness  attacks  the 
prosecutrix'  character  for  chastity, 
his  outside  statement  that  he  knew 
sufficient  to  convict  the  defendant 
may  be  proved.  Com.  v.  Lamberton, 
2  Brewst.   (Pa.)  565. 

58.  Williford  V.  State,  36  Tex. 
Crim.  414,  37  S.  W.  761. 

Compare,  however,  to  the  contrary, 
Champ  V.  Com.,  2  Mete.  (Ky.)  17, 
74  Am.  Dec.  388,  holding  that .  it  is 
not  necessary  as  prerequisite  to  the 
impeachment  by  the  party  calling  him 
of  a  witness  by  proof  of  his  variant 
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Determination  of  Prejudicialness.  — The  prejudicialness  of  a  wit- 
ness' testimony  is  to  be  derermined  by  the  trial  court  when  the 
variant  statements  are  offered  in  evidence.^'' 

(c.)  Necessity  of  Hostility  of  Witness.  —Under  a  statute  (very  com- 
monly found)  providing  that  the  witness  must  prove  adverse  to 
render  the  testimony  admissible,  an  English  decision  holds  that  the 
witness  must  be  hostile,  as  well  as  his  evidence  prejudicial,  in 
order  to  warrant  his  impeachment."'^ 

{d.)  Surl>rise.  — Necessity  in  General.  — In    some    jurisdictions    it    is 


statements,  for  such  party  to  also 
have  ability  to  give  independent  evi- 
dence of  the  falsity  of  the  witness' 
testimony,  but  without  offering  or 
giving  such  independent  evidence,  the 
witness'  variant  statements  may  be 
proved. 

Illustrations  of  Principal  Rule. 
Where  a  witness  testifies  that  a  cer- 
tain mail  bag  was  not  jammed  in 
the  catcher  on  the  railway  mail  car, 
by  which  it  had  been  caught  while 
the  train  was  in  motion,  so  as  to  re- 
quire unusual  strength  to  remove  it 
therefrom,  whereas  the  party  calling 
the  witness  had  expected  the  witness 
to  testify  that  it  would  require  un- 
usual force,  but  where  no  substantive 
evidence  of  the  necessity  of  unusual 
force  was  given,  it  is  proper  to  ex- 
clude proof  of  the  witness'  variant 
statement  to  the  effect  that  unusual 
strength  was  required.  Weaver  v. 
Baltimore  &  O.  R.  Co.,  3  App.  D.  C. 
436,  450-451- 

In  a  prosecution  for  seduction, 
where  the  attempt  is  made  to  destroy 
the  prosecutrix'  character  for  chas- 
tity, and  a  witness  called  for  that 
purpose  merely  denies  having  had 
sexual  intercourse  with  prosecutrix, 
a  question  asked  the  witness  by  de- 
fendant who  called  him,  whether  he 
had  not  stated  that  he  had  such  inter- 
course, is  properly  excluded.  People 
V.  Godwin,  123  Cal.  374,  55  Pac. 
1059.  To  the  same  effect,  see  Miller 
V.  Cook,  124  Ind.  loi,  24  N.  E.  577; 
Hull  V.  State,  93  Ind.  128. 

Rationale The  admission  of  the 

proof  would  not  have  served  any 
useful  purpose,  because  the  court 
would  have  been  compelled  to  tell 
the  jury  that  the  former  statement, 
if  made,  could  not  be  considered  by 
theoi  as  evidence  of  the  fact  which  it 
contained;    and   there   was   no   other 


evidence  whatever  of  the  fact. 
Weaver  v.  Baltimore  &  O.  R.  Co.,  3 
App.  D.  C.  436,  450-451- 

"  If  this  witness  had  been  im- 
peached .  .  .  the  result  would 
simply  have  been  that  the  evidence  he 
gave  would  have  been  cast  out. 
There  would  have  been  no  evidence 
before  the  jury  that  in  fact  he  had 
had  intercourse  with  the  prosecu- 
trix. .  .  .  After  impeachment  the 
case  would  have  stood  exactly  the 
same  as  before."  People  v.  Godwin, 
123  Cal.  374,  55  Pac.  1059. 

59.  England.  —  28  &  29  Vict.,  c. 
18,  §3  (criminal  cases);  Common 
Law  Proc,  Act  1854  (17  &  18  Vict, 
c.  125)  §22  (civil  cases)  ;  Per  Willes, 
J.,  in  Greenough  v.  Eccles,  5  C.  B. 
(N.  S.)   786. 

Ireland.  —  Common  Law  Proc, 
Act  1854  (17  &  18  Vict.,  c.  125)  §22 
(civil  cases). 

British  Columbia.  —  Rev.  Stat.  1897, 
c.  71,  §  22,- 

New  Brunswick.  —  Consol.  Stat. 
1903,  c.  127,  §  15. 

Nova  Scotia.  —  Rev.  Stat.  1900,  c. 
163,  §  42. 

Ontario.  —  Rev.  Stat.  1897,  c.  Ji, 
§20. 

Victoria.  —  Ev.  Act  1890  (54  Vict. 
No.  1088)  §  59- 

Florida.  —  Williams  v.  Dickenson, 
28  Fla.  90,  ic6,  9  So.  847. 

Hawaii.  —  Rev.  Laws   1905,  §  1956. 

Nezv  Mexico.  —  Comp.  Laws  1897, 
§  3026. 

Vermont.  —  Stat.  1894,  §  1247. 

Virginia.  —  Code  1904,  §3351. 

In  England  the  discretion  of  the 
trial  court  is  absolute  and  not  sub- 
ject to  review.  Rice  v.  Howard,  16 
Q.  B.  Div.  681. 

60.  "  The  legislature  could  never 
have  intended  to  introduce  the  un- 
sworn statements  of  a  witness  as  evi- 
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necessary  that  the  witness'  testimony  surprise  the  party  whose  wit- 
ness he  is  in  order  to  authorize  such  party  to  prove  his  variant 
statements. "^  Tliis  surprise  is  generally  requisite  in  addition  to 
prejudicialness."-  But  the  mere  fact  that  the  witness  fails  to  testify 
to  the  facts  expected  of  him  is  not  sufficient  to  render  proof  of  his 
variant  statements  admissible  in  the  jurisdictions  where  his  preju- 


dcnce  in  favor  of  a  party  who  calls 
him  —  which  with  the  jury  they  in- 
evitably would  be  —  merely  on  the 
ground  that  the  witness,  without  any 
sinister  motive  or  ill  feeling,  honestly 
gives  a  different  account  of  the  mat- 
ter in  the  witness-box  from  what  he 
had  given  on  a  former  occasion,  with- 
out fraud  upon  the  party  who  calls 
him.  It  would  be  unjust  to  the 
party,  and  oppressive  and  unfair  to 
the  witness,  to  allow  it."  Greenough 
V.  Eccles,  5  C.  B.  (N.  S.)  786. 

It  need  not  appear,  however,  that 
the  witness  has  an  adverse  interest. 
Gordon  v.  Funkhouser,  100  Va.  675, 
42  S.  E.  677. 

61.  United  States.  —  See  Hays  v. 
Tacoma  R.  &  P.  Co.,  106  Fed.  48, 
affirmed  Tacoma  R.  &  P.  Co.  v.  Hays, 
49  C.  C.  A.  115,  no  Fed.  496;  Peters 
V.  United  States,  36  C.  C.  A.  105,  120, 
94  Fed.  127,  142;  Swift  V.  Short,  34 
C.  C.  A.  545,  92  Fed.  567. 

Colorado.  —  See  Tourtelotte  v. 
Brown,  4  Colo.  App.  377,  36  Pac.  73- 

Michigan.  —  See  People  v.  Payne, 
131  Mich.  474,  91  N.  W.  739;  Mc- 
Gee  V.  Baumgartner,  121  Mich.  287, 
80  N.  W.  21. 

Minnesota.  —  See  Selover  v.  Bry- 
ant, 54  Minn.  434,  56  N.  W.  58,  40 
Am.  St.  Rep.  349,  21  L.  R.  A.  418. 
Compare  State  v.  Tall,  43  Minn.  273, 
45   N.  W.  449. 

Missouri.  —  Fearey  v.  O'Neill,  149 
Mo.  467,  50  S.  W.  918;  Spurgin 
Grocer  Co.  v.  Frick,  73  Mo.  App.  128 ; 
State  V.  Burks,  132  Mo.  363,  34  S.  W. 
48;  Dunn  V.  Dunnaker,  87  Mo.  597. 

62.  Florida.  —  See  Adams  v. 
State,  34  Fla.  185,  196,  15  So.  905. 

Georgia.  —  Code  1895,  §5290;  Cox 
V.  Prater,  67  Ga.  588;  McDaniel  v. 
State,  53. Ga.  253. 

Hawaii.  —  See  Kwong  Lee  Wai  v. 
Ching  Shai,  11  Hawaii  444. 

Indiana.  —  Rhodes  v.  State,  128 
Ind.  189,  27  N.  E.  866;  Miller  v. 
Cook,  124  Ind.  loi,  24  N.  E.  577. 

Kansas.  —  State  v.  Keefe,  54  Kan. 
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197,  38  Pac.  302.  See  also  State  v. 
Sorter,  52  Kan.  531,  34  Pac.  1036; 
St.  Louis  &  S.  F.  R.  Co.  V.  Weaver, 
35  Kan.  412,  II  Pac.  408,  57  Am.  Rep. 
176;  Johnson  v.  Leggett.  28  Kan.  590, 
605-606.    ■ 

Maryland.  —  Smith  v.  Briscoe,  65 
Md.  561. 

Nezv  Hampshire.  —  See  Smith  i'. 
Lucas,  53  N.  H.  568;  Hurlburt  v.  Bel- 
Lnvs,  50  N.  H.  105. 

Pennsylvania.  —  Stearns  v.  Mer- 
chants Bank,  53  Pa.  St.  490. 

Te.vas.  —  Blum  v.  Jones,  25  S.  W. 
694,  affirming  23  S.  W.  844;  Scott  v. 
State,  20  S.  W.  549.  See  also  Sapp 
V.  State  (Tex.  Crim.),  77  S.  W.  456; 
Ross  V.  State  (Tex.  Crim.),  45  S.  W. 
808;  Young  V.  State  (Tex.  Crim.), 
44  S.  W.  835 ;  Southwestern  Coal  and 
Imp.  Co.  V.  Rohr,  15  Tex.  Civ.  App. 
404,  39  S.  W.  1017. 

"What  Amounts  to  Surprise. 
Where  on  a  previous  trial  a  witness 
had  testified  to  certain  facts,  but  be- 
fore the  present  trial  had  told  the 
party  calling  her  on  the  present  trial 
that  she  would  testify  to  facts  con- 
trary to  her  former  testimony,  and  in 
fact  does  so,  that  latter  circumstance 
will  not  prevent  the  party  from  prov- 
ing the  witness'  former  variant  tesvi- 
mony  on  the  ground  that  the  party 
knew  that  the  witness  was  going  to 
testify  against  him,  for  the  party  had 
the  right  to  believe  that  the  witness 
would  not  perjure  herself,  but  would 
testify  the  same  on  both  trials,  al- 
though she  may  have  said  the  con- 
trary out  of  court,  for  frequently  a 
witness  states  one  thing  out  of  court 
to  avoid  being  used  as  a  witness,  but 
when  placed  on  the  stand  tells  ihe 
truth.  Blake  v.  State,  38  Tex.  Crim. 
277.  43  S.  W.  107. 

Not  Amounting  to  Surprise. 
Where  it  does  not  appear  that  the 
party's  attorney  had  ever  talked  with 
the  witness  before  he  put  him  on  the 
stand,  much  less  that  he  put  him  on 
because  of  a  false  impression  of  what 
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dicialncss  is  essential/'"''  though  the  mere  fact  of  surprise  may,  in 
some  such  jurisdictions,  warrant  the  trial  court  in  permitting  a 
cross-examination  of  the  witness  as  to  his  former  variant  state- 
ments.''* 

(e.)  Where  Adverse  Party  or  Agent  Called  as  Witness.  —  The  mere 
fact  that  the  witness  is  an  adverse  party  does  not  authorize  a  party 
to  prove  such   wi>tness'   variant  statements  to  impeach   him  in  the 


he  would  testify  to,  he  cannot  im- 
peach him.  McDaniel  v.  State,  53 
Ga.  253. 

Where  on  the  preliminary  hearing 
a  witness  testified  one  way  and  on  a 
subsequent  hearing  on  habeas  corpus 
testified  altogether  differently,  a 
party  knowing  such  facts  and  calling 
the  witness  on  the  final  trial  of  a 
cause  is  properly  refused  the  privilege 
of  proving  his  variant  statements,  al- 
though his  testimony  was  prejudicial. 
Scott  V.  State  (Tex.  Crim.),  20  S.  W. 
549- 

63.  California.  —  People  v.  Creeks, 
141  Cal.  529,  75  Pac.  loi  ;  People  v. 
Crespi,  115  Cal.  50,  46  Pac.  863;  In 
re  Kennedy,  104  Cal.  429,  38  Pac.  93; 
People  V.  Mitchell,  94  Cal.  550,  29 
Pac.  1 106;  People  v.  Jacobs,  49  Cal. 
384. 

Georgia.  —  Rickerson  v.  State,  106 
Ga.  391,  2,3  S.  E.  639. 

Indiana.  —  See  Kirtz  v.  Spaugh, 
Wils.  267. 

Kentucky.  —  Pryor  v.  Warford,  21 
Ky.  L.  Rep.  131 1,  54  S.  W.  838; 
Walkup  V.  Com.,  14  Ky.  L.  Rep.  2>57, 
20  S.  W.  221 ;  Champ  v.  Com.,  2 
Mete.  17,  74  Am.  Dec.  388. 

Oregon.  —  State  v.  Steeves,  29  Or. 
85,  104,  43  Pac.  947;  Langford  v. 
Jones,  18  Or.  307,  326-327,  22  Pac. 
1064. 

Texas.  —  Owens  v.  State  (Tex. 
Crim.),  79  S.  W,  575;  Smith  v.  State 
(Tex.  Crim.),  78  S.  W.  519;  Knight 
V.  State  (Tex.  Crim.),  65  S.  W.  88; 
Gaines  t-.  State  (Tex.  Crim.),  53 
S.  W.  623;  Finley  v.  State  (Tex. 
Crim.),  47  S.  W.  1015;  Bailey  v. 
State,  27  Tex.  Crim.  579,  40  S.  W, 
281;  Gibson  V.  State  (Tex.  Crim.), 
29  S.  W.  471. 

The  reason  of  this  rule,  as  stated 
in  a  number  of  the  above  cases,  is 
that  to  admit  proof  of  the  witness' 
statements  under  such  circumstances 
would    enable    the    party   to    get   the 


naked  declarations  of  the  witness  be- 
fore the  jury  as  independent  evidence. 

Illustrations.  _  Where  the  identi- 
fication of  an  accused  as  a  murderer 
depended  on  the  shoes  worn  by  him 
on  the  day  of  the  homicide,  and  a 
witness  testified  that  she  could  not 
tell  what  shoes  he  had  on  that  day,  it 
is  improper  to  read  to  her  in  the  pres- 
ence of  the  jury  her  statements  both 
before  the  coroner's  jury  and  at  the 
preliminary  examination  to  the  efifect 
that  certain  shoes  that  were  offered 
for  her  identification  were  worn  by 
him  that  day,  and  upon  her  admis- 
sion that  she  made  the  former  variant 
statements,  call  a  witness  to  testify 
that  the  shoes  referred  to  corre- 
sponded with  the  tracks  at  the  scene 
of  the  homicide.  People  v.  Creeks, 
141  Cal.  529,  75  Pac.  loi. 

Where  a  witness  is  expected  to  tes- 
tify that  an  act  was  done  with  a 
certain  intent,  but  when  called  fails 
to  testify  as  to  the  intent,  the  wit- 
ness' former  testimony  in  which  he 
testified  to  the  intent  cannot  be 
pioved  to  impeach  him.  People  v. 
Mitchell,  94  Cal.  550,  29  Pac.  1106. 

64.  England.  —  See  Patteson  and 
Coleridge,  JJ.,  in  Melhuish  v.  Col- 
lier, IS  Ad.  &  E.  (N.  S.)  (Q.  B.) 
878. 

Oregon.  —  Langford  v.  Jones,  18 
Or.  307,  326,  22  Pac.  1064. 

Pennsylvania.  —  Gray  v.  Hartman, 
6  Pa.  Super.  Ct.  195.  41  Wkly.  Notes 
Cas.  286;  McNerney  v.  Reading  City, 
150  Pa.  St.  611,  25  Atl.  57. 

Texas.  —  Bennett  v.  State,  24  Tex. 
App.  72,  5  S.  W.  527.  5  Am.  St.  Rep. 
875;  White  V.  State,  10  Tex.  App. 
381^  3Q7-398. 

Contra.  —  People  v.  Creeks,  141 
Cal.  529,  75  Pac.  loi. 

See  also  Weaver  v.  Baltimore  & 
O.  R.  Co.,  3  App.  D.  C.  436,  450-451. 
holding  it  is  proper  to  exclude  such 
a  question. 
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absence  of  the  conditions  precedent  above  set  forth/'-"'  except  in  civil 
cases  in  Georgia/"  and  except  where  such  witness  also  gives  testi- 
mony in  his  own  behalf  on  a  matter  unconnected  with  his  direct 
examination  by  the  other  party/^  But  while  such  witness'  variant 
statements  are  not  under  the  circumstances  admissible  for  purposes 
of  impeachment,  yet  they  may,  in  a  proper  case,  be  proved  as 
declarations  against  interest,  notwithstanding  their  incidental  effect 
is  to  impeach/"'^ 

(f.)  Prejudicialness  and  Surprise  Unnecessary.  — In  Scotland  and  in 
Massachusetts,  however,  it  is  unnecessary  that  prejudice**"  or  sur- 
prise'^'^  should  result  from  the  assailed  witness'  testimony,  and  his 
variant  statemeaits  may  be  proved  in  the  absence  thereof. 

(C.)  DiscRKTioN  OF  Court  as  to  Admissibility.  — The  right  of  a  party 
to  impeach  his  owm  witness  is  often  said  to  be  in  every  case  very 
much  in  the  discretion  of  the  trial  court,''^  and  in  a  number  of  juris- 


65.  Griffis  v.  Whitson,  3  Kan. 
App.  437.  43  Pac.  813.  See  also 
Kirlz  V.  Spaugh,  Wils.   (Ind.)  267. 

66.  The    Georgia    Rule In  civil 

cases,  where  a  party  calls  an  opposite 
party  as  a  witness,  such  party  may 
impeach  him,  as  though  the  witness 
had  been  called  in  his  own  behalf 
and  was  being  examined.     Code  1895, 

§  5290. 

67.  The    Indiana    Rule Where 

one  party  calls  the  adverse  party  as  a 
witness  and  on  cross-examination 
such  witness  testifies  to  a  material 
fact  in  respect  to  which  he  was  not 
examined  on  direct  examination,  as 
to  such  fact  he  becomes  a  witness  in 
his  own  behalf,  and  the  party  first 
calling  him  may  impeach  him  by 
proof  of  variant  statements.  McAfee 
V.  Montgomery,  21  Ind.  App.  196,  51 
N.  E.  957- 

68.  Griffis  v.  Whitson,  3  Kan.  App. 
437.  43  Pac.  813;  Wallach  v.  Wylie, 
28  Kan.  138. 

69.  Prejudice  Unnecessary Day 

V.  Cooley,  118  Mass.  524;  15  &  16 
Vict.,  c.  27,  §  3 ;  Greenough  v.  Eccles, 
5  Jur.    (N.   S.)   766. 

So  in  a  prosecution  for  illegal 
liquor  selling,  where  a  government 
witness  testifies  that  he  does  not 
think  that  he  bought  any  liquor  from 
the  accused  during  the  period  laid  in 
the  indictment,  his  outside  state- 
ments that  he  had  bought  it  during 
that  time  are  admissible  on  behalf 
of  the  state  to  impeach  him.  Com.  v. 
Donahoe,   133  JMass.  407. 

70.  Surprise  Unnecessary.  —  15  & 
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16  Vict.,  c.  27,  §  3 ;  Greenough  v. 
Eccles,  5  Jur.  (N.  S.)  766.  See  also 
Day  V.  Cooley,  118  Mass.  524. 

Rationale "A   party   may   often 

be  obliged  to  call  an  adverse  wit- 
ness, or  it  may  be  very  important  to 
obtain  the  testimony  of  an  adverse 
witness  in  presenting  his  case,  and 
he  may  have  reason  to  suppose  from 
the  means  of  knowledge  possessed  by 
the  witness,  or  from  statements  which 
the  witness  has  made  to  himself  or 
others,  that  when  placed  upon  the 
stand  he  will  give  testimony  favorable 
to  him.  At  the  same  time  he  may 
feyr  that  he  will  not  so  testify,  or 
may  have  some  reason  to  expect  that 
he  may  not,  and  so,  if  his  fears  or 
expectations  prove  true,  he  could  not 
honestly  say  that  he  was  surprised  or' 
disappointed.  ...  It  was  to  re- 
lieve a  party  so  situated  from  the 
embarrassment  of  the  adverse  testi- 
mony of  a  hostile  witness  that  the 
statute  [permitting  a  party  to  prove 
his  own  witness'  variant  statements] 
was  passed."  Brooks  v.  Weeks,  121 
Mass.  433. 

71.  Hays  v.  Tacoma  R.  &  P.  Co., 
106  Fed.  48,  affirmed  under  name  Ta- 
coma R.  &  P.  Co.  V.  Hays,  48  C.  C. 
A.  115,  no  Fed.  496;  Hickory  v. 
United  States,  151  U.  S.  303;  Weaver 
V.  Baltimore  &  O.  R.  Co.,  3  App.  D. 
C.  436,  451 ;  Miller  v.  Cook,  127  Ind. 
339,  26  N.  E.  1072;  State  V.  Moon 
(Kan.),  80  Pac.  597;  State  v.  Sorter, 
52  Kan.  531,  34  Pac.  1036;  St.  Louis 
&  S.  F.  R.  Co.  V.  Weaver,  35  Kan. 
412,  431,   II    Pac.  408,   57  Am.   Rep. 
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(licfjons  leave  of  the  trial  court"-  must  be  secured  for  the  exercise 
of  this  right/'* 

(D.)  Effect  of  Nature  of  Case,  Whether  Civil  or  Criminal.  — Like 
other  rules  pertaining-  to  the  impeachment  of  witnesses,  the  right 
of  a  party  to  impeach  his  own  witness  is  available  equally  in  civil 
and  in  criminal  cases,"^  except  in  North  Carolina/^ 

c.   What  Constitutes  a  Party's  Own  Witness. —  (l.)  Where  Witness 

Does  Not  Testify Effect  of  Summoning  or  Swearing  Witness.  —  A  party 

does  not  make  a  witness  his  own  within  the  meaning  of  the  rule 
limiting  his  right  in  such  case  to  impeach  the  witness  by  summoning 
him  as  a  witness/"  nor  by  putting  him  on  the  witness  stand  and 
causing  him  to  be  sworn.'^^  Nor  does  a  party  make  a  witness  his 
own  by  asking  him,  after  he  has  put  him  on  the  stand  and  caused 
him  to  be  sworn,  merely  an  immaterial  question/^ 

(2.)  Effect  of  Eliciting  Material  Testimony, — A  party,  however, 
v.'ho   puts   a   witness   on    the   stand   and   elicits   material   testimony 


176;  Johnson  v.  Leggett,  28  Kan.  590; 
Selover  v.  Bryant,  54  Minn.  434,  56 
N.  W.  58,  40  Am.  Rep.  349,  21  L. 
R.  A.  418. 

So  where  a  witness  was  not  hostile 
to  the  party  calling  him  and  his  testi- 
mony was  not  prejudicial  except  in 
so  far  as  it  contradicted  the  testimony 
of  a  witness  called  by  defendant  as 
to  part  of  the  facts  tending  to  estab- 
lish an  alibi,  and  as  to  these  the  de- 
fendant was  permitted  to  call  other 
witnesses  to  prove  the  contrary,  and 
to  cross-examine  the  witness  in  re- 
spect to  them,  the  appellate  court 
will  not  revise  the  discretion  of  the 
trial  court  in  refusing  to  allow  the 
defendant  to  prove  the  witness'  con- 
tradictory statements  to  impeach  him. 
Hickory  v.  United  States,  151  U.  S. 
303. 

Where  a  witness  largely  cleared  up 
and  explained  the  supposed  inconsist- 
encies between  his  present  and  former 
testimony,  on  inquiry  as  to  them,  it 
is  proper  to  refuse  to  allow  the 
former  statements  to  be  put  in  evi- 
dence. State  V.  Sorter,  52  Kan.  531, 
34  Pac.   1036. 

72.  In  England  the  leave  required 
is  that  of  the  judge,  and  not  of  a 
person  to  whom  the  cause  has  been 
referred.  Buckley  v.  Cooke,  i  Kay 
&  J.  29,  3  Eq.  138. 

73.  England.  —  28  &  29  Vict.,  c. 
18,  §  3  (criminal  cases)  ;  Com.  Law 
Proc,  Act  1854  (17  &  18  Vict.,  c. 
125)  §22  (civil  cases). 

Ireland.  —  Com.    Law    Proc,    Act 


1854  (17  &  18  Vict.,  c.  125)  §22  (civil 
cases). 

British  Columbia.  —  Rev.  Stat. 
1897,  c.  71,  §33. 

Ncii'  Briinszvick.  —  Consol.  Stat. 
1903,  c.  127,  §  15. 

Nova  Scotia.  —  Rev.  Stat.  1900,  c. 
163,  §42. 

Ontario.  —  Rev.  Stat.  1897,  c.  73, 
§  20. 

Victoria.  —  Ev.  Act  1890  (54  Vict. 
No.  1088)  §  59. 

Hawaii.  —  Rev.   Laws   1905,   §  1956. 

Vermont.  —  Stat.  1894,  §  1247. 

Virginia.  —  Code   1904,   §3351    (l). 

74.  Burns'  Anno.  Stat.  (Ind.) 
1901,  §§515,  1865;  Adams  v.  Stace, 
156  Ind.  596,  59  N.  E.  24;  Blackburn 
V.  Com.,  12  Bush  (Ky.)  181;  Rev. 
Stat.    (Wyo.)    1899,  §3685. 

75.  Strudwick  v.  Brodnax,  83  N. 
C.  401;  State  V.  Norris,  i  Hay  (N. 
C.)  429,  438,  admitting  the  right  in 
criminal  and  rejecting  it  in  civil 
cases.     See  note  37  supra. 

76.  Alilton  V.  State,  40  Fla.  251, 
24  So.  60. 

77.  Musick  v.  Ray,  3  Mete.  (Ky.) 
427. 

78.  Where  a  witness,  although 
sworn  by  a  party,  does  not  give  any 
testimony  in  his  behalf,  the  question 
asked  him  being  held  to  be  imma- 
terial, whereupon  the  adverse  party 
questions  him,  he  is  not  the  former 
party's  witness  so  as  to  prevent  him 
from  impeaching  his  character.  Be- 
bee  V.  Tinker,  2  Root    (Conn.)    160. 

Where    a    witness    is    called    and 
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from  him  makes  the  witness  his  own  to  the  extent  hereinafter  set 
forth.'" 

Where  Witness  Recalled  After  Discharged  by  Adverse  Party.  —  Like- 
v/ise  a  party  by  caUing  for  further  examination  a  witness  who  has 
been  discharged  by  the  party  who  formerly  produced  him,  makes  him 
his  own  witness.***^  But  a  party  who  recalls  a  witness  after  his 
discharge  merely  to  lay  a  foundation  for  proof  of  the  witness' 
variant  statements  does  not  thereby  make  him  his  own  witness. ^^ 

Cross-Examination  of  Witness  Produced  by  Adverse  Party  in  General. 
A  cross-examination  of  a  witness  by  the  party  against  whom  he 
has  been  produced  as  to  facts  involved  in  his  testimony  on  direct 
examination  does  not  make  him  the  witness  of  the  cross-examining 
party   for   purposes  of  impeachment.*^ 

Irresponsive  Statement.  —  Moreover,  a  witness  who  on  cross-ex- 
amination volunteers  a  statement  irresponsive  to  the  question  put 
him,  on  a  matter  not  involved  in  his  direct  examination,  does  not 
thereby  make  himself  the  witness  of  the  cross-examining  party .^' 

Cross-Examination  Disconnected  With  Direct  Examination.  —  In  a  few 
jurisdictions  a  party  may  cross-examine  a  witness  produced  by  the 
other  party  as  to  all  material  issues  involved  on  the  hearing  without 
making  him  his  own,  although  such  matters  were  not  touched  on  in 
direct  examination.**  But  in  most  jurisdictions  a  party  who  cross- 
examines  a  witness   as  to  facts  not   involved   in  his  testimony  on 


sworn  by  a  party,  but  before  any  ma- 
terial question  is  asked  of  the  wit- 
ness by  such  party,  although  some 
immaterial  questions  are  asked,  such 
party  excuses  him  from  the  witness 
stand,  he  does  not  thereby  become 
such  party's  witness  so  as  to  prevent 
him  from  impeaching  him  when  he 
is  subsequently  called  by  the  other 
party.  Fall  Brook  Coal  Co.  v.  Hew- 
son,  158  N.  Y.  150,  52  N.  E.  1095, 
70  Am.  St.  Rep.  466,  43  L.  R.  A.  676, 
affirming  92  Hun  607,  36  N.  Y.  Supp. 
1124.  Contra.  —  Rex  v.  Moran  (Ire- 
land)  Jebb  1 124. 

79.  People  v.  McFarlane,  134  Cal. 
618,  66  Pac.  865 ;  State  v.  Taylor,  88 
N.  C.  694. 

80.  Barker  v.  Bell,  46  Ala.  216; 
People  V.  McFarlane,  134  Cal.  618,  66 
Pac.  865 ;  Jones  v.  People,  2  Colo. 
351,  357;  Nichols  v.  White,  85  N. 
Y.  531. 

So  where  one  party  to  a  cause  calls 
a  witness  and  the  other  party  regu- 
larly cross-examines  him,  and-  later 
in  the  trial  the  latter  party  calls  the 
witness  to  the  stand  again  (as  he 
says  for  further  cross-examiAation) 
but    in    fact    asks    him    concerning    a 
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matter  as  to  which  he  was  not  pre- 
viously examined,  the  witness  for 
purposes  of  impeachment  has  become 
the  latter  party's  witness.  Blough  v. 
Parry,  144  Ind.  463,  40  N.  E.  70,  43 
N.  E.  560. 

81.  State  r.  Jones,  64  Mo.  391 ; 
Bennett  v.  State,  28  Tex.  App.  539,  13 
S.  W.  1005 ;  Harvey  v.  State,  37  Tex. 
365- 

82.  People  v.  Moore,  15  Wend. 
(N.  Y.)  419;  Wisconsin  R.  Lumb. 
Co.  V.  Walker,  48  Wis.  614.  4  N. 
W.  803. 

So  where  on  direct  examination  a 
witness  to  an  accident  says  he  saw 
all  that  happened,  his  cross-examina- 
tion as  to  how  the  accident  happened 
does  not  as  to  such  testimony  make 
him  the  cross-examining  party's  wit- 
ness to  that  extent,  and  his  variant 
statements  in  that  respect  may  be 
proved  by  the  cross-examining  party. 
Perine  v.  Interurban  St.  R.  Co.,  43 
]\Iisc.  70,  86  N.  Y.  Supp.  479. 

83.  Colwell  V.  Colwell,  14  App. 
Div.  80,  43  N.  Y.   Supp.  439. 

84.  Johnson  v.  Armstrong,  97  Ala. 
731,  12  So.  72;  State  V.  Reed,  60  Me. 
550. 
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his  examination  in  chief  makes  him  his  own  witness  to  the  extent 
hereinafter  set  forth, "^  even  where  the  new  facts  adduced  are  col- 
lateral or  irrelevant  to  the  issues.®* 

(3.)  Extent  to  Which  Witness  Becomes  Party's  Own. —  Where  a  wit- 
ness has  become  a  party's  own  witness,  such  witness  remains  such 
party's  witness  for  the  purposes  of  impeachment  by  character  evi- 
dence throughout  the  hearing.*^  In  some  jurisdictions  the  witness 
also  is  the  party's  witness  for  the  purposes  of  impeachment  by  proof 
of  variant  statements,  or  the  like,  to  the  same  extent.^®  But  in 
others  he  is  only  the  witness  of  a  party  as  respects  the  facts  elicited 
while  such  party's  own  witness,  but  as  to  facts  elicited  from  him 
while  another  party's  witness  the  former  party  may  prove  his  variant 
statements  to  impeach  him.®^ 

On  Different  Hearing.  —  A  party  who  makes  a  witness  his  own  in , 
one  hearing  is  in  no  wise  bound  by  him  on  a  subsequent  different 


85.  :\Iusick  V.  Ray,  3  Mete.  (Ky.) 
427;  Hill  V.  Froelick,  60  Hun  580, 
38  N.  Y.  St.  24,  14  N.  Y.  Supp.  610; 
People  V.  Holfelder,  5  N.  Y.  St.  488; 
Lamb  V.  Ward,  114  N.  C.  255,  ig  S. 
E.  230;  Woodward  v.  State,  42  Tex. 
Crini.  188,  58  S.  W.  135 ;  Fairchild  v. 
Bascomb,  35  Vt.  398;  Town  of 
Barnard  i'.  Henry,  25  Vt.  289. 

Where  Witness  Not  Examined  by 

Party  Producing  Him Where  one 

party  merely  calls  a  witness  and  has 
him  sworn,  but  does  not  examine 
him,  and  the  other  party  examines, 
he  is  the  latter  party's  witness  so  far 
as  concerns  impeachment.  Musick  v. 
Ray,  3  ]\Ietc.  (Ky.)  427. 

86.  Butler  v.  Cooper,  3  Kan.  App. 
145,  42  Pac.  839. 

So  where  on  cross-examination  a 
party  elicits  a  denial  from  a  witness 
that  he  had  received  $100  to  testify, 
such  matter  not  having  been  brought 
out  on  direct  examination,  it  is  error 
to  permit  the  cross-examining  party 
to  contradict  the  witness  in  that  re- 
spect. Goldberg  v.  Metrtipolitan  St. 
R.  Co.,  84  N.  Y.  Supp.  211. 

Where  on  cross-examination  a  wit- 
ness states  that  no  offer  of  money 
was  made  to  the  witness  to  testify 
for  the  party  for  whom  he  testifies, 
such  matter  not  having  been  touched 
on  in  direct  examination,  it  is  error 
to  permit  the  party  cross-examining 
him  to  prove  his  contradictory  state- 
ments adm.itting  the  offer.  Deutsch- 
mann  v.  Third  Ave.  R.  Co.,  78  App. 
Div.  413,  70  N.  Y.  Supp.  1043,  Pat- 
terson and  O'Brien,  JJ.,  dissenting. 


87.  Jones  v.  People,  2  Colo.  351 ; 
Hubner  v.  Metropolitan  St.  R.  Co., 
77  App.  Div.  290,  79  N.  Y.  Supp.  153, 
affirmed  69  N.  E.  1124;  Fairchild  v. 
Bascomb,  35  Vt.  398. 

The  reason  for  the  rule  denying  a 
party  the  right  to  impeach  his  own 
witness  extends  throughout  the  par- 
ticular case  in  which  the  party  intro- 
duced the  witness.  White  v.  State, 
87  Ala.  24,  5  So.  829. 

88.  Lamb  v.  Ward,  114  N.  C.  2^5. 
19  S.  E.  230;  State  V.  Taylor,  88  N. 
C.  694 ;  Woodward  v.  State,  42  Tex. 
Crim.  188,  58  S.  W.  135;  Town  of 
Barnard  v.  Henry,  25  Vt.  289. 

So  where  a  party  calls  a  witness 
and  elicits  from  him  certain  material 
facts,  and  he  is  afterward  called  by 
the  adverse  party  as  a  witness  to  cer- 
tain other  facts,  the  former  party 
cannot  prove  his  variant  statements 
to  impeach  his  latter  testimony. 
Smith  V.  Provident  Sav.  L.  Assur. 
Soc,  13  C.  C.  A.  284,  65  Fed.  765. 

See  note  42  supra. 

89.  United  States  Brew.  Co.  v. 
Ruddy  (111.),  67  N.  E.  799;  Hubner 
V.  Metropolitan  St.  R.  Co.,  77  App. 
Div.  290,  79  N.  Y.  Supp.  153,  Van 
Brunt  and  Ingraham,  JJ.,  dissenting; 
affirmed  69  N.  E.  1124. 

Rationale — "It  is  obvious  that  a 
party  may  be  willing  to  accept  the 
testimony  of  a  witness  upon  one 
point,  while  he  would  be  utterly  un- 
willing to  accept  his  testimony  upon 
another  point,  and  it  is  equally  plain 
that  a  witness  may  testify  truly  as 
to  one  fact,  and  untruly  as  to  another. 
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hearing-  to  which  he  is  also  a  party,  although  the  subject-matter  of 
both  hearings  is  the  same."" 

(4.)  Where  Witness  Testifies  by  Deposition Effect  of  Notice  of  Taking 

Deposition.  —  A  party  does  not  make  a  witness  his  own,  for  pur- 
poses of  impeachment,  merely  by  taking  out  a  commission,  or  giving 
notice,   for  the  taking  of  his  testimony  by  deposition.'-" 

Effect  of  Taking  Deposition.  —  Nor  does  the  examination  of  the 
witness  under  the  commission  and  the  filing  of  the  deposition  so 
taken  make  him  the  witness  of  the  party  at  whose  instance  he  has 
been  examined,  so  long  as  such  party  does  not  read  the  deposition 
in  evidence  at  the  hearing.^^ 

Putting  Deposition  in  Evidence.  —  Any  party  to  a  proceeding,  how- 
ever, who  reads  in  evidence  on  a  hearing  a  deposition  as  substantive 
evidence,  and  not  merely  by  way  of  cross-examination,  makes  the 
deponent  his  own  witness  to  the  extent  hereinabove  set  forth,  not- 
withstanding such  party  is  adverse  to  the  party  at  whose  instance 
the  deposition  was  taken  and  filed.^^ 

Putting  in  Cross-Interrogatories  Where  Direct  Interrogatories  yi 
Evidence.  —  But  where  the  direct  interrogatories  and  the  answers 
thereto  only  were  read  in  evidence  by  the  party  introducing  the 
deposition,  an  adverse  party  by  reading  the  cross-interrogatories 
does  not  make  the  witness  his  own.*** 

Re-examining  Deponent  to  lay  Foundation  for  Impeachment.  —  Nor 
does  a  party  by  putting  additional  cross-interrogatories  to  a  witness 
after  his  original  examination  has  been  completed,  to  lay  a  founda- 
tion for  proof  of  the  witness'  variant  statements,  and  by  reading 
the  same  in  evidence,  make  the  witness  his  own.^^ 

If  by   calling  a    witness   to  prove   a  4  Rich.  L.    (S.  C.)  416,  55  Am.  Dec. 

single  fact  a  party   shall  be  held  to  692. 

affirm  his  truthfulness  absolutely  and  ^1.     De    Sobry    v.    De    Laistre,     2 

in  all  things,  the  rule  would  appear  ^ar.   &  J.    (Md.)    191.. 

to  be  a  hard  one.     It  is  often  neces-  ^   f "     City    of    Bloommgton    z^.    Os- 

sary  for  a  party  to  call  his  adversary,  te^'^e    ^39    HI-    120    28    N     E.    1068; 

or  a  witness  who  is  hostile  to  him  Music  ;.■    Ray    3    Metc^  (Ky.)    427; 

and  who  is  a  principal  witness  for  his  ^trudwick  t-    Brodnax,  83  N    C.  401  , 

adversary,    to    prove    a    single    fact."  ^eil  j;,    Childs    32  N    C.    195 ;    Cud-^^ 

T                -D       1      ^  r>  1^    -,r-T    o^-T  -,-Q  worth   v.    bouth   Carolma   Ins.   Co.,  4 

Jones  V    People,  2  Colo.  351,  357-3.8  ^.^^^    ^    ^g    ^^    ^^^^    ^^    ^^^    ^^^ 

90.  So  the  state  is  not  precluded,  6^3.  Richmond  v.  Richmond,  10 
by  callmg  a  witness  to  testify  before  Yero-  (Tenn  )  343 
the  grand  jury,  from  proving  such  Compare,  iiowever.  Story  v.  Saun- 
witness  statements  there  made  to  j^.j.s,  8  Humph.  (Tenn.)  663.  Con- 
contradict  the  witness  when  called  f,,^  _  Jordan  v.  Jordan,  3  Thomp.  & 
to    testify    by    the    defendant    on    the  q    (NY)   269 

trial.     State    v.    Brown    (Iowa),    102  '93.  '  McCormick     H.     M.     Co.     v. 

N.  W.  799-                       _  Laster,    81    111.    App.    316;     City     of 

Where  on  the  first  trial  of  a  cause  Bloomington  v.  Osterle,   139  111.    120, 

plaintiff   reads   a   witness'    deposition,  28   N.    E.    1068;    Bensberg  v.    Harris, 

but  on  the  second  trial  he  declines  to  46  Mo.  App.  404. 

use  it  and  it  is  read  in  evide/ice  by  94.     McArdle    v.    Bullock,    45    Ga. 

defendant,  the  plaintiff  may  impeach  89. 

the     witness     on     the     second     trial.  95.     Augusta  &   K.   R.   Co.   i'.    Kil- 

Cudworth  V.  South  Carolina  Ins.  Co.,  Han,  79^  Ga.  234,  246,  4  S.  E.  165. 
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(5.)  Introduction  of  Deposition  in  Proof  of  Variant  Statements. 
A  party  by  reading  a  witness'  deposition  in  evidence  merely  to  show 
the  witness'  variant  statements,  thereby  to  impeach  him,  does  not 
make  the   witness  his  own."" 

(6.)  Where  Affidavit  as  to  Testimony  of  Absent  Witness  Introduced. 
Where  in  order  to  avoid  a  continuance  a  party  admits  that  a 
certain  witness  if  present  would  testify  to  facts  contained  in  a 
certain  affidavit  that  is  thereupon  put  in  evidence  by  the  adverse 
party,  the  evidence  is  that  of  the  latter  party,  and  the  former 
party  may  impeach  the  absent  witness.'-'' 

(7.)  Where  Discovery  Sought  in  Equity.  —  The  complainant  in  a 
suit  in  equity  by  seeking  in  his  bill  discovery  from  the  defendant 
thereby  makes  him  his  own.  witness.^^ 

D.  Consent  or  Waiver  as  Conferring  Right  to  Impeach. 
The  consent  of  the  adverse  party,  or  his  waiver  of  objections, 
cannot,  it  seems,  warrant  the  impeachment  of  a  witness  by  a 
party  not  authorized  by  law  to  impeach  him.®® 

4.  Who  May  Impeach.  —  Any  party  to  an  action  may  in  a 
proper  case  impeach  a  witness  therein.^  The  state  is  considered  a 
party  to  a  criminal   prosecution   for  the  purposes  of  this   rule.- 

5.  Who  May  Be  Impeached.  —  A.  Two  Classes  oe  Persons. 
There  are  two  classes  of  persons  who  may  be  impeached :  First, 
witnesses  actually  giving  material  testimony  on  the  present  hearing; 
second,  makers  of  statements  that  are  recognized  as  substantive 
evidence  on  the  present  hearing. 

Witness  Must  Give  Material  Testimony." — A  witness  who  has  given 
no  material  testimony  in  the  cause  cannot  be  impeached."     Thus  a 

96.  Thompson  v.  Gregor,  li  Colo.  variant  statements  to  impeach  him. 
531,  19  Pac.  461;  Smith  v.  Asbell,  2  Farr  v.  Thompson,  Cheves  (S.  C.) 
Strob   (S.  C.)    141.  _        ,         37,  45. 

So  where  a  witness'  deposition  is  1.     Lee-Clark-Andreeson  Hardware 

twice   taken,    and   the    latter    deposi-  Co.  v.  Yankee,  9  Colo.  App.  443,  48 

tion  is  put  in  evidence,  the  adverse  Pac.  1050. 

party,    by    offering    in    evidence    the  2.     Dixon  v.  State,  86  Ga.  754,  13 

former  deposition  for  purposes  of  im-  S.  E.  87. 

peachment,    does    not    make   the    de-  3.     Battaglia     v.     Thomas,  5  Tex. 

ponent  his  own  witness  so  as  to  pre-  Civ.  App.  563,  23  S.  W.  385. 

vent  such  use  of  the  deposition.     Car-  A  party  cannot  examine  a  witness 

ville  V.   Stout,  10  Ala.  796.  called  by  him  as  to  former  testimony 

97.  Chicago  &  A.  R.  Co.  v.  Lam-  given  by  him,  such  witness  havnig 
mert,  19  111.  App.  135.                     _    _  testified  to  nothing  whatever  in  the 

98.  In  a  chancery  proceeding  it  is  cause.  State  v.  Callahan  (S.  D.),  99 
proper  to  exclude  evidence  offered  to  N.  W.  1099. 

impeach  the  general  character  of  the  Where  at  the  close     of     his     case 

defendant   whose  answer   had  denied  plaintiff  himself  went  on  the  witness 

all  the  charges  of  the  bill.     Clark  v.  stand  and  tendered  himself  as  a  wit- 

Bailej^  2  Strob.  Eq.   (S.  C.)   143.  ness   for   cross-examination,  but   was 

99.  Rationale The   rule   forbid-  not  examined  in  chief,  he  cannot  be 

ding   a    party   from     impeaching    his  cross-examined  as  to  matters  pertain- 

own  witness  is  for  the  protection  of  ing  to  his  past  life  in  order  to  dis- 

the  witness.     So  in  South  Carolina  a  credit  him,  nor  can  evidence   of  his 

party  cannot,  with  the  consent  of  the  bad   character  be  given.     Bracegirdle 

adverse  party,  prove  his  own  witness'  v.  Bailey,  i  Post.  &  F.  (Eng.)  536. 
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party  cannot  call  a  witness  for  the  sole  purpose  of  impeaching-  him.* 
Right  to   Impeach   Person  Not  Witness.  —  A  person   not   called  as  a 

witness  in  the  cause  cannot  he  impeached, •'  although  such  person  is 

defendant''  or  prosecuting  witness^  in  a  criminal  prosecution. 

Person    Not    Witness    on    Present    Hearing.  —  A  person  testifying  as 

a  witness  on  a  preliminary  question  cannot  after  that  question  has 

been  determined  by  the  judge  be  impeached  before  the  jury.^ 

B.  Witnesses.  —  a.  Generally.  —  Any    witness    who    testifies 

orally  in  court''  or  by  deposition^"  is  subject  to  impeachment  in  a 

proper  case. 

b.  Parties  to  Civil  Proceedings.  —  Thus  any  party  to  a  civil 
proceeding  who  testifies  as  a  witness  is  subject  to  impeachment," 
whether  he  is  the  plaintiff/-  the  defendant/^  or  merely  a  nominal 
party." 

c.  Rclatrix  in  Bastardy.  —  Likewise  the  relatrix  in  a  bastardy 
proceeding  is  subject  to  impeachment  when  she  becomes  a  witness. ^^ 


4.  Tourtelotte  v.  Brown,  4  Colo. 
App.  377,  36  Pac.  72,. 

5.  Lodge  V.  State,  122  Ala.  97,  26 
So.  210;  State  V.  Chenute,  65  Kaii. 
862,  70  Pac.  870;  State  v.  Brownson, 
42  La.  Ann.  186,  7  So.  328;  People 
V.   Whitson,  43  Mich.  419,  5  N.   W. 

454. 

So  where  a  fourteen-year-old  boy 
is  a  witness,  impeaching  evidence 
cannot  be  introduced  to  impeach  his 
father  and  mother.  Lodge  v.  State, 
122  Ala.  97,  26  So.  210. 

6.  State  V.  Brownson,  42  La.  Ann. 
186,  7  So.  328. 

7.  State  V.  Chenute,  65  Kan.  862, 
70  Pac.  870. 

8.  There  is  no  reason  for  discred- 
iting him  before  the  jury  as  a  wit- 
ness. McLaughlin  v.  Cowley,  131 
Mass.  70. 

9.  McDaniel  v.  Baca,  2  Cal.  326, 
338-339,  56  Am.  Dec.  339. 

10.  Evans  V.  Boiling,  5  Ala.  550; 
Murphy  v.  O'Niel,  19  N.  C.  244; 
Tabor  v.  Judd,  62  N.  H.  288. 

11.  Indiana.  —  City  of  South  Bend 
V.  Hardy,  98  Ind.  577. 

loii'a.  —  Connors  v.  Chingren,  11 1 
Iowa  437,  82  N.  W.  934. 

Kansas.  —  Kelsey  v.  Layne,  28  Kan. 
218,  42  Am.  Rep.  158. 

Maryland.  —  Sloan  v.  Edwards,  61 
Md.  89. 

Massachusetts.  —  Tobin  v.  Jones, 
1/13  Mass.  448,  9  N.  E.  804;  Holbrook 
V.  Dow,  12  Gray  357. 

Nebraska.  —  Milligan  v.  Butcher, 
23  Neb.  683,  2>7  N.  W.  596. 

Vol.  VII 


Nezv  York.  —  Mather  v.  Parsons, 
32  Hun  338;  Wilder  v.  Peabody,  21 
Hun  376. 

North  Carolina.  —  Kitchen  v.  Ty- 
son, 7  N.  C.  314. 

Texas.  —  McFarlane  v.  Howell,  16 
Tex.  Civ.  App.  246,  43  S.  W.  315. 

Vermont.  —  Good  v.  Knox,  64  Vt. 
97,  23  Atl.  520. 

When  a  party  to  an  action  be- 
comes a  witness  in  his  own  behalf 
he  drops  for  the  time  being  the  char- 
acter of  a  party,  and  takes  on  that 
of  a  witness,  and  his  privilege  is  no 
greater  than  that  of  any  other  wit- 
ness.    Clark  T.  Reese,  35  Cal.  89. 

But  under  the  Alabama  law  (in 
1859),  under  which  plaintiff  under 
certain  circumstances  was  competent 
to  testify  for  himself,  and  in  such 
cases  must  first  state  the  substance 
of  his  testimony,  whereupon  the  de- 
fendant by  denying  its  truth  on  oath 
might  render  it  incompetent,  where 
plaintiff  is  allowed  to  testify  defend- 
ant cannot  afterward  be  introduced 
as  a  witness  to  prove  his  prior  va- 
riant statements.  Flash  v.  Ferri,  34 
Ala.   186. 

12.  Davis  V.  Franke,  22>  Gratt. 
(\'a.)   413,  424. 

13.  Wacha  v.  Brown,  78  Iowa  432, 
43  N.  W.  269;  Root  V.  Hamilton,  105 
Mass.  22;  State  t'.  McGuire,  15  R.  1. 
23,  22   Atl.   1 1 18. 

14.  Carey  v.  Henderson,  61  111. 
378. 

15.  Williams  v.  State,  3  Ind.  App. 
350,  29  ,N.  E.  1079;  Rawles  v.  State, 
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d.  Accused  in  Criminal  Prosecution.  —  (l.)  Right  to  impeach  Accused 
When  Witness  for  Himself.  —  In  General. — Where  defendant  in  a 
criminal  prosecution  testifies  as  a  witness  in  his  own  behalf,  he  may, 
m  general,  be  impeached  the  same  as  any  other  witness.^*  To  this 
end  he  may  be  cross-examined,"  in  the  discretion  of  the  trial  court.^* 

Privilege  of  Accused.  —  And  the  accused  has  the  right,  personally, 
or  in  some  jurisdictions  through  his  counsel,  of  refusing  to  answer 


56  Ind.  433;  Morse  v.  Pineo,  4  Vt. 
281. 

16.  United  5faf^.y.  —  United  States 
V.  Brown,  40  Fed.  457. 

Alabama.  —  Buchanan  v.  State,  109 
Ala.  7,  19  So.  410. 

Arkansas. — Williams  v.  State,  66 
Ark.  264,  50  S.  W.  517;  Bates  v. 
State,  60  Ark.  450,  30  S.  W.  890; 
Holden  v.  State,  58  Ark.  473,  25  S. 
W.  279. 

California.  —  People  v.  Mayes,  113 
Cal.  618,  45  Pac.  680;  People  v. 
Hickman,  113  Cal.  80,  45  Pac.  175; 
People  V.  Beck,  58  Cal.  212. 

Illinois.  —  Chambers  v.  People,  105 
111.  409. 

Indiana. — Drew  v.  State,  124  Ind. 
9,  23  N.  E.  1098;  Keyes  v.  State,  122 
Ind.  527,  23  N.  E.  1097 ;  Robinson  v. 
State,  84  Ind.  452;  Morrison  v.  State, 
76  Ind.  335;  State  v.  Beal,  68  Ind. 
345,  34  Am.  Rep.  263;  Fletcher  v. 
State,  49  Ind.   124. 

Iowa.  —  State  v.  Teeter,  69  Iowa 
717,  27  N.  W.  485. 

Kansas.  —  State  v.  Probasco,  46 
Kan.  310,  26  Pac.  749;  State  v. 
Pfefferle,  36  Kan.  90,  12  Pac.  406. 

Kentucky. — Barnes  v.  Com.,  24 
Ky.  L.  Rep.  1 143,  70  S.  W.  827;  Jus- 
tice V.  Com.,  20  Ky.  L.  Rep.  386,  46 
S  W.  499;  Crump  V.  Com.,  14  Ky. 
L.  Rep.  450,  20  S.  W.  390;  Burdette 
V.  Com.,  93  Ky.  76,  18  S.  W.  loii; 
Pace  V.  Com.,  89  Ky.  204,  12  S.  W. 
271. 

Louisiana.  —  State  v.  Alexis,  45 
La.  Ann.  973,  13  So.  394;  State  v. 
Murphy,  45  La.  Ann.  958,  13  So.  229. 

Massachusetts.  —  Com.  v.  Smith, 
163  Mass.  411,  431-432,  40  N.  E.  189; 
Com.  V.  Bonner,  97  Mass.  587. 

Minnesota.  —  State  v.  Staley,  14 
Minn.    105. 

.  Missouri.  —  State  v.  McLain,  92 
Mo.  App.  456;  State  v.  Manning,  87 
Mo.  App.  78;  State  v.  Beaty,  25  AIo. 


App.  214;  State  V.  Rugan,  68  Mo. 
214. 

Montana.  —  State  v.  Schnepel,  23 
Alont.  523,  59  Pac.  927. 

Nebraska.  —  Ferguson  v.  State,  100 
N.  W.  800. 

New  York.  —  People  v.  McCor- 
mack,  135  N.  Y.  663,  32  N.  E.  26; 
Crapo  V.  People,  15  Hun  269,  af- 
firmed under  name  People  v.  Crapo, 
76  N.  Y.  288,  32  Am.  Rep.  302. 

Pennsylvania.  —  Com.  v.  Duck- 
worth, 2  Pa.  Co.  Ct.  443;  Com.  v. 
Murray,  13  Phila.  454. 

Rhode  Island.  —  State  v.  McGuire, 
15  R.  I.  23,  22  Atl.  1 1 18. 

South  Carolina.  —  State  v.  Wvse, 
33  S.  C.  582,  12  S.  E.  556;  State  V. 
Robertson,  26  S.  C.  117,  i  S.  E.  443. 

Tennessee.  —  Hill  v.  State,  91 
Tenn.  521,  19  S.  W.  674. 

Texas.  —  Hudson  v.  State,  41  Tex. 
Criin.  453,  55  S.  W.  492;  Jackson  v. 
State,  33  Tex.  Crim.  281,  26  S.  W. 
194,  47  Am.  St.  Rep.  30. 

17.  Hawaii.  —  Rev.  Laws  1905, 
§  1948. 

Kentucky.  —  Welch  v.  Com.,  23 
Ky.  L.  Rep.   151,  63  S.  W.  984. 

Maine.  —  State  v.  Wentworth,  65 
Me.  234,  243-244,  20  Am.  Rep.  688. 

Michigan.  —  People  v.  Gray,  98  N. 
W.  261. 

New  Mexico.  —  Territory  v.  De 
Gutman,  8  N.  M.  92,  42  Pac.  68. 

Oklahoma.  —  Hyde  v.  Territory, 
8  Okla.  69,  56  Pac.  851;  Asher  v. 
Territory,  7  Okla.  188,  54  Pac.  445. 

South  Dakota.  —  State  v.  Phelps,  5 
S.  D.  480,  59  N.  W.  471.  _ 

Compare,  however,  Lewis  v.  Ter- 
ritory   (Ariz.),  60  Pac.  694. 

18.  Parker  v.  State,  136  Ind.  284, 
35  N.  E.  1 105;  People  V.  Hooghkerk, 
96  N.  Y.  149,  163-164,  67  How.  Pr. 
256;  People  V.  Crapo,  76  N.  Y.  288, 
32  Am.  Rep.  302 ;  People  v.  Casey,  72 
N.  Y.  393;  State  v.  Phelps,  5  S.  D. 
480,  59  N.  W.  471,  475. 
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such  interrogatories  as  not  pertinent  to  the  issue,  tending  to  impeach 
his   character.'" 

Notice  to  Accused.  —  As  prehminary  to  impeachment  it  is  not  nec- 
essary to  notif}-  accused  of  the  intention  to  impeach  him.-" 

Objections  to  Right.  —  It  is  no  sufficient  ohjcction  to  the  exercise 
of  the  right  to  impeach  accused,  ( i )  that  he  has  not  put  his 
character  in  evidence,^^  or  (2)  that  the  impeaching  evidence  tends 
to  degrade  him."' 

(2.)  Manner  of  Impeachment.  —  (A.)  By  Variant  Statements. 
Accused  may  be  cross-questioned"''  as  to  his  variant  statements,  and 
they  may  be  proved,-'*  as  in  case  of  other  witnesses. 


19.  Accused,  when  testifying  in 
his  own  behalf,  cannot  on  cross-ex- 
amination be  compelled  to  answer 
questions  not  pertinent  to  the  issue 
and  tending  to  impeach  his  character 
or  credibility.  Clarke  v.  State,  78 
Ala.  474,  56  Am.  Rep.  45.  See  also 
Clapp  V.  State,  94  Tenn.  186,  30  S. 
W.  214. 

But  in  other  jurisdictions  it  is  held 
that  the  privilege  of  accused  is  not 
greater  than  that  of  any  other  wit- 
ness. People  V.  Beck,  58  Cal.  212; 
State  V.  Wentworth,  65  Me.  234,  243- 
244,  20  Am.  Rep.  688.  Thus  it  is 
proper  to  compel  him  to  answer  that 
he  had  been  confined  in  state's  prison 
(Mitchell  V.  Com.,  12  Ky.  L.  Rep. 
458,  14  S.  W.  489),  or  that  he  had 
been  indicted  for  crime  (State  v. 
Thomas,  98  N.  C.  599.  4  S.  E.  518, 
2  Am.  St.  Rep.  351). 

In  some  jurisdictions  accused's 
privilege  may  be  claimed  for  him  by 
counsel.  Clarke  v.  State,  78  Ala.  474, 
56  Am.  Rep.  45 ;  People  v.  Brown,  72 
N.  Y.  571. 

20.  State  V.  Teeter,  69  Iowa  717, 
27  N.  W.  485. 

21.  McCoy  V.  State,  46  Ark.  141, 
151 ;  Barton  v.  Com.,  17  Ky.  L.  Rep. 
580,  32  S.  W.  171,  32  S.  W.  396. 

22.  State  v.  Rozum,  8  N.  D.  548, 
80  N.  W.  477,  where  the  accused 
was  cross-examined  as  to  collateral 
crimes. 

23.  People  v.  Scalamiero,  143  Cal. 
343,  76  Pac.  1098 ;  People  v.  Walker, 
14c  Cal.  153,  73  Pac.  831 ;  People  v. 
Fitzgerald,  138  Cal.  39,  70  Pac.  1014; 
Keyes  v.  State,  122  Ind.  527,  23  N. 
E.  1097;  State  V.  Home,  9  Kan.  119; 
Com.  V.  Tolliver,  119  Mass.  312; 
Kent  V.  Cole,  84  Mich.  579,  48  N.  W. 
168;   State  V.   Bartmess,  33  Or.   no, 
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119-124,  54  Pac.  167;  State  v. 
Abrams.  11  Or.  169,  8  Pac.  327; 
State  V.  Phelps,  5  S.  D.  480,  59  N.  W. 
471 ;  Clay  v.  State,  40  Tex.  Crim.  593, 
St  S.  W.  370. 

So  where  accused  says  on  direct 
examination  he  had  not  seen  a  cer- 
tain girl  a  certain  evening,  he  may 
be  asked  as  to  his  variant  statement 
that  she  had  been  to  his  shop,  and 
upon  denying  having  made  it,  it  may 
be  proved.  People  v.  Scalamiero,  143 
Cal.  343,  76  Pac.  1098. 

24.  United  States.— United  Stales 
V.  Smith,  47  Fed.  501.  Compare, 
however,  the  statute  cited  at  the  end 
of  this  note. 

Alabama.  —  Morris  v.  State,  124 
Ala.  44,  27  So.  336;  Hicks  v.  State, 
99  Ala.  169,  13  So.  375;  Cotton  v. 
State,  87  Ala.  75,  6  So.  396. 

Arkansas.  —  McCoy  v.  State,  46 
Ark.    141,   151. 

California.  —  People  v.  Walker,  140 
Cal.  153,  73  Pac.  831 ;  People  v. 
Rushing,  130  Cal.  449,  62  Pac.  742. 

Florida.  —  Leslie  v.  State,  35  Fla. 
171,  17  So.  555. 

Indiana.  —  Keyes  v.  State,  122  Ind. 
527,  23  N.  E.  1097. 

Iowa.  —  State  v.  Chingren,  105 
Iowa  169,  74  N.  W.  946. 

Kentucky.  —  Logan  v.  Com.,  16 
Ky.  L.  Rep.  508,  29  S.  W.  632. 

Maryland.  —  Garlitz  v.  State,  71 
Md.  293,  18  Atl.  39,  4  L.  R.  A.  601. 

Massachusetts.  —  Com.  v.  Smith, 
163  Mass.  411,  431-432,  40  N.  E.  189. 

Montana.  —  State  v.  Cadotte,  17 
Mont.  315,  42  Pac.  857. 

Oregon.  —  State  v.  Abrams,  11  Or. 
169,  8  Pac.  327. 

Texas.  —  Huffman  v.  State,  28 
Tex.  App.  174,  12  S.  W.  588. 

PVest    Virginia.  —  State    v.     Shep- 
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(B.)  By  Significant  Omissions.  —  His  significant  omissions  can 
likewise  be  proved.-^ 

(C.)  By  Ciiai<acti-r  Evidence. — Furthermore,  accused  may  be  im- 
peached by  character  evidence,  and  for  this  purpose  the  sorts  of 
evidence  ordinarily  admissible  against  other  witnesses  are  admis- 
sible against  him.-**  In  Arizona,  however,  a  defendant  cannot  be 
cross-examined  for  purposes  of  character  impeachment,-'  nor  can  he 
ordinarily  be   so  examined  in  England  or   Scotland.-^ 


pard,  49  W.  Va.  582,  603-604,  39  S. 
E.  676. 

Wisconsin.  —  Rounds  v.  State,  57 
Wis.  45,  14  N.  W.  865. 

Compare,  however,  Rev.  Stat.  U. 
S.,  §  860 :  "  No  pleading  of  a  party, 
nor  any  discovery  of  evidence  ob- 
tained from  a  party  or  witness  by 
means  of  a  judicial  proceeding  in 
this  or  any  foreign  country,  shall  be 
given  in  evidence,  or  in  any  manner 
used  against  him  or  his  property  or 
estate,  in  any  court  of  the  United 
States  in  any  criminal  proceeding,  or 
for  the  enforcement  of  any  penalty 
of  forfeiture." 

But  a  statement  voluntarily  made 
and  signed  by  accused  testifying  for 
himself,  whether  under  oath  or  not 
(such  statement  in  this  case  being  an 
affidavit  of  accused's  inability  to  pay 
witness'  fees),  is  not  a  pleading  on  a 
discovery  within  the  meaning  of  this 
provision.  Tucker  v.  United  States, 
151   U.  S.   164. 

25.  Where  accused,  testifying  for 
himself,  gives  a  certain  explanation 
of  the  suspicious  appearances  testi- 
fied to  by  state's  witnesses,  it  is 
proper  to  show,  to  afifect  his  credibil- 
ity, that  on  a  former  hearing  he  testi- 
fied in  his  own  behalf,  but  gave  no 
such  explanation.  Com.  v.  Harring- 
ton, 152  Mass.  488,  25  N.  E.  835. 

26.  Alabama.  —  Fields  v.  State, 
121  Ala.  16,  25  So.  726;  Mitchell  v. 
State,  94  Ala.  68,  10  So.  518. 

Arkansas.  —  McCoy  v.  State,  46 
Ark.  141,  151. 

California.  —  People  v.  Mayes,  113 
Cal.  618,  45  Pac.  680;  People  v. 
Hickman,  113  Cal.  80,  45  Pac.  175. 

Indiana.  —  Keyes  v.  State,  122  Ind. 
527,  23  N.  E.  1097. 

Kentucky.  —  Crump  v.  Com.,  14 
Ky.  L.  Rep.  450,  20  S.  W.  390. 

New  York.  —  Brandon  v.  People, 
42  N.  Y.  265. 

Tennessee.  —  Lea  v.  State,  94  Tenn. 


495,  29  S.  W.  900;  Peck  V.  State,  86 
Tenn.  259,  6  S.  W.  389- 

27.  The     Arizona      Rule Thus 

defendant  in  a  criminal  prosecution 
cannot  be  examined  concerning  his 
previous  conviction  of  crimes  for 
purposes  of  impeachment.  If  the 
legislature  had  intended  to  put  the 
defendant  testifying  for  himself  upon 
the  same  footing  as  other  witnesses, 
it  could  easily  have  signified  that  in- 
tention in  one  of  two  ways :  First, 
by  saying  nothing  about  it ;  or,  sec- 
ond, by  saying,  affirmatively,  that  he 
should  be  subject  to  cross-examina- 
tion as  other  witnesses.  But  the  lan- 
guage of  our  code  is  that  he  may  be 
cross-examined  "  as  to  all  matters 
about  which  he  was  examined  m 
chief;"  and  either  these  words  are 
entirely  without  signification,  or  else 
they  prescribe  a  definite  boundary 
within  which  the  cross-examination 
of  a  defendant  must  be  confined." 
Lewis  V.  Territory  (Ariz.),  60  Pac. 
694. 

See  cases  to  the  contrary  in  juris- 
dictions with  a  similar  statute  in 
notes  23  supra  and  38  infra. 

28.  The  English  and  Scotch  Rule. 
Accused  testifying  in  his  own  be- 
half "  shall  not  be  asked,  and  if 
asked  shall  not  be  required  to  answer, 
any  question  tending  to  show  that  he 
has  committed  or  been  convicted  of 
or  been  charged  with  any  offense  other 
than  that  wherewith  he  is  then 
charged,  or  is  of  bad  character,"  un- 
less (i)  the  nature  or  conduct  of 
the  defense  is  such  as  to  involve  im- 
putations on  the  character  of  the 
prosecutor  or  the  witnesses  for  the 
prosecution,  or  (2)  he  has  given 
evidence  against  any  other  person 
charged  with  the  same  offense.  Crim. 
Ev.  Act  1898   (61  &  62  Vict.,  c.  36) 

Thus  a  defendant  in  a  criminal 
case  testifying  in  his  own  behalf  can- 
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Assailing  Eeputation.  —  His  general  reputation'-'-'  and  his  reputa- 
tion lor  truth  and  veracity-'"  may  thus  l)e  inquired  into,  as  in  case 
of  other  witnesses,  and  in  those  jurisdictions  allowing  an   inquiry 


not  be  asked  on  cross-examination  as 
to  his  prior  conviction  of  crime,  and 
to  permit  such  question  is  error. 
Charnock  v.  Merchant  [1900],  I  Q. 
B.  474,  19  Cox.  C.  C.  443. 

Where,  however,  at  the  time  of  a 
homicide  there  were  two  persons 
present  besides  deceased,  and  on  the 
trial  of  one  of  them  for  the  killing, 
the  other  testified  for  the  state,  the 
accused  by  testifying  in  defense  that 
the  prosecuting  witness  did  the  kill- 
ing makes  an  imputation  on  the  char- 
acter of  -the  prosecuting  witness  with- 
in the  meaning  of  the  provision  per- 
mitting the  impeachment  of  accused's 
character  in  such  case,  although  no 
evidence  outside  the  transaction  in- 
volved in  the  cause  of  action  is  ad- 
duced to  afifect  the  prosecuting  wit- 
ness' character.  Reg.  v.  ^Marshall,  63 
J.  P.  36. 

29.  General  Heputation,  or  Gen- 
eral Moral  Character,  May  Be  At- 
tacked  A  lab  am  a.  —  Kilgore     v. 

State,  124  Ala.  24,  27  So.  4;  Mc- 
Dsniel  v.  State,  97  Ala.  14,  12  So. 
241. 

Indiana.  —  Drew  v.  State,  124  Ind. 
9,  23  N.  E.  1098;  Morrison  v.  State, 
76  Ind.  335. 

lozva.  —  State  v.  Kirkpatrick,  63 
Iowa  554,  19  N.  W.  660. 

Kentucky.  —  Justice  v.  Com.,  20 
Ky.  L.  Rep.  386,  46  S.  W.  499 ;  Com. 
V.  Hourigan,  89  Ky.  305,  12  S.  W. 
550;  Hasson  v.  Com.,  11  S.  W.  286; 
Lockard  v.  Com.,  87  Ky.  201,  8  S.  W. 
266. 

Louisiana.  —  State  v.  Guy,  106  La. 
8,  30  So.  268. 

Missouri.  —  State  v.  Vandiver,  149 
Mo.  502,  50  S.  W.  892 ;  State  v.  May, 
142  Mo.  13s,  43  S.  W.  637;  State  v. 
Weeden,  133  Mo.  70,  34  S.  W.  473; 
State  V.  Smith,  125  Mo.  2,  28  S.  W. 
181 ;  State  v.  Day,  100  ;Mo.  242,  12 
S.  W.  365;  State  V.  Taylor,  98  Mo. 
240,  II  S.  W.  570;  State  V.  Beau- 
cleigh,  92  Mo.  490,  4  S.  W.  666; 
State  V.  Rider,  95  Mo.  474,  8  S.  W. 
723;  State  V.  Bulla,  89  Mo.  595,  i  S. 
W.  764;  State  V.  Palmer.  88  Mo.  568; 
State  V.  Cox,  67  Mo.  392;  State  :•. 
Clinton,  67  Mo.  380,  29  Am.  Rep.  506. 
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Neii.<  York.  —  Adams  v.  People,  9 
Hun  89;  Burdick  v.  People,  58  Barb. 

51- 

North  Carolina.  —  State  v.  Efler, 
85  N.  C.  585.   . 

South  Carolina.  —  State  v.  Turner, 
36  S.  C.  534,  543,  15  S.  E.  602. 

Rationale Why,  if  the  testimony 

of  other  witnesses  may  be  impaired 
or  destroyed  by  evidence  of  general 
bad  moral  character,  should  not  the 
accused's  be  open  to  like  attack?  If 
there  be  any  good  reason  for  it  in 
the  one  case,  does  it  not  exist  equally 
in  the  other? 

If,  by  the  accused's  becoming  a 
witness,  the  state  is  enabled,  in  effect, 
to  avoid  the  rule  that  one  criminally 
charged  can  alone  put  his  general 
moral  character  in  issue,  yet  he  vol- 
untarily affords  the  opportunity.  If 
he  chooses  to  exercise  the  privilege, 
should  it  not  be  with  any  burden  that 
is  necessary  to  the  safety  of  the  pub- 
he? 

Moreover,  a  shield  should  not  be 
furnished  to  the  accused  that  is  de- 
nied to  the  disinterested  and  the  im- 
partial. Lockard  v.  Com.,  87  Ky.  201, 
8  S.  W.  266. 

30.  General  Reputation,  or  Char- 
acter, for  Truth  and  Veracity  May 
Be  Attacked.  —  Calif  orn  ia.  —  People 
V.  Walker,  140  Cal.  153,  73  Pac.  831 ; 
People  V.  Bentley,  77  Cal.  7,  18  Pac. 
795,   II  Am.   St.  Rep.  225. 

Indiana.  —  State  v.  Beal,  68  Ind. 
345,  34  Am.  Rep.  263 ;  Mershon  v. 
Slate,  51  Ind.  14. 

Kentucky.  —  Com.  v.  Hourigan,  89 
Ky.  305,  12  S.  W.  550;  McDonald  v. 
Com.,  86  Ky.  10,  4  S.  W.  687. 

Massachusetts.  —  Com.  v.  Smith, 
163  Mass.  411,  431-432,  40  N.  E.  189. 

Missouri.  —  State  v.  Rider,  95  Mo. 
474,  8  S.  W.  723;  State  z'.  Rider,  90 
Mo.  54,  I  S.  W.  825;  State  v.  Cox, 
67  Mo.  392;  State  V.  Clinton,  67  Mo. 
380,  29  Am.  Rep.  506. 

Montana.  —  State  v.  Schnepel,  23 
Mont.  523,  59  Pac.  927. 

Utah.  —  State  v.  Marks,  16  Utah 
204,  51  Atl.  1089. 

"  The  object  of  the  jury  is  to  ar- 
rive   at   the   truth   or    falsity   of   the 
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into  his  reputation  in  other  respects,  tliat  may  also  be  inquired  into 
to  the  same  extent,^^  except  in  Utah.^- 

Showing  Indictments.  —  The  fact  that  indictments  have  been 
returned  against  accused  may  also  be  inquired  into  and  put  in 
evidence  in  those  jurisdictions  where  such  evidence  is  usually 
receivable  against  a  witness,^^  subject  to  the  usual  limitations/^'' 
and  to  the  further  limitation  that  an  indictment  of  accused  for 
the  identical  offense  on  trial  cannot  be  shown. ^^ 

In   those   jurisdictions   where   the   fact   that   a   Witness   has   been 


statement  made.  If  the  accused,  by 
reason  of  his  bad  character  for  truth, 
is  not  to  be  believed  on  oath,  the  jury 
ought  to  know,  and  the  privilege 
given  the  accused  to  testify  will  not 
shield  his  character  from  such  an  in- 
vestigation." McDonald  v.  Com.,  86 
Ky.  10,  4  S.  W.  687. 

31.  Reputation  in  Other  Respect 
Into  Which  Inquiry  Allowed  May  Be 
Attacked.  —  People  v.  Walker,  140 
Cal.  153,  72,  Pac.  831  (reputation 
for  honesty  and  integrity)  ;  People  v. 
Prather,  120  Cal.  660,  53  Pac.  259 
(reputation  for  honesty)  ;  People  v. 
Beck,  58  Cal.  212  (reputation  for 
honesty  and  integrity)  ;  State  v. 
Shrayer,  104  j\Io.  441,  16  S.  W.  286, 
24  Am.  St.  Rep.  344  (reputation  for 
virtue  and  chastity)  ;  State  v.  Rider, 
90  Mo.  54,  I  S.  W.  .825  (reputation 
for  chastity)  ;  State  v.  Schnepel,  23 
Mont.  523,  59  Pac.  927  (reputation 
for  honesty  and  integrity). 

32.  Utah  Rule.  _  While  the  cred- 
ibility of  a  witness  can  ordinarily  be 
impeached  by  proof  of  his  bad  repu- 
tation for  honesty  and  integrity,  yet 
the  character  of  accused  testifying  in 
his  own  behalf  cannot  be  affected 
by  such  evidence.  State  v.  Marks, 
16  Utah  204,  51  Atl.  1089. 

33.  Indiana.  —  Parker  v.  State, 
136  Ind.  284,  35  N,  E.  1 105. 

Louisiana.  —  State  v.  Callian,  109 
La.  346,  2,2)  So.  363;  State  v.  South- 
ern, 48  La.  Ann.  628,  19  So.  668. 

Xortli  Carolina.  —  State  v.  Thomas, 
98  N.  C.  599,  4  S.  E.  518,  2  Am.  St. 
Rep.  351- 

North  Dakota.  —  State  v.  Rozum, 
8  N.  D.  548,  80  N.  W.  477. 

Ohio.  —  Hanoff  v.  State,  37  Ohio 
St.  178,  41  Am.  Rep.  496. 

Pennsylvania.  —  Com.  v.  Murray, 
13  Phila.  454. 


Tennessee.  —  Ryan  v.  State,  97 
Tenn.  206,  36  S.  W.  930. 

Texas.  —  Stull  v.  State  (Tex. 
Crim.).  84  S.  W.  1059;  Powell  v. 
State  (Tex.  Crim.),  70  S.  W.  218; 
Click  V.  State  (Tex.  Crim.),  66  S. 
W.  1 104;  Carmona  v.  State  (Tex. 
Crim.),  65  S.  W.  928;  Wilborn  v. 
State  (Tex.  Crim.),  64  S.  W.  1058; 
Cannon  v.  State,  41  Tex.  Crim.  467, 
56  S.  W.  351 ;  Hudson  v.  State,  41 
Tex.  Crim.  4.S3,  55  S.  W.  492 ;  Payne 
V.  State,  40  Tex.  Crim.  290,  50  S. 
W.  363;  Combs  V.  State  (Tex. 
Crim.),  49  S.  W.  585;  Bruce  v.  State, 
39  Tex.  Crim.  26,  44  S.  W.  852 ;  Ray 
V.  State  (Tex.  Crim.).  43  S.  W.  77; 
Clark  V.  State,  38  Tex.  Crim.  30,  40 
S.  W.  992;  Bolton  V.  State  (Tex. 
Crim.),  39  S.  W.  672;  Peryda  v. 
State  (Tex.  Crim.),  35  S.  W.  981; 
Floyd  V.  State  (Tex.  Crim.),  35  S. 
W.  969;  Brazos  v.  State  (Tex. 
Crim.),  33  S.  W.  540;  Craft  v.  State 
(Tex.  Crim.),  31  S.  W.  367;  Oliver 
V.  State,  33  Tex.  Crim.  541,  28  S.  W. 
202;  Warren  v.  State,  33  Tex.  Crim. 
502,  26  S.  W.  1082. 

34.  Thus  in  Texas  an  indictment 
for  a  crime  not  deemed  infamous 
therein  cannot  be  shown.  Brittain  v. 
State,  36  Tex.  Crim.  406,  37  S.  W. 
758;  Hudson  V.  State,  41  Tex.  Crim. 
453,  55   S.  W.  492. 

35.  The  indictment  of  accused  in 
the  very  cause  on  trial  cannot  be 
shown.  See  Stull  v.  State  (Tex. 
Crim.),  84  S.  W.   1059. 

This  rule  does  not,  however,  pre- 
vent showing  an  indictment  for  an- 
other offense  of  the  same  name,  aris- 
ing out  of  a  different  transaction. 
CHck  V.  State  (Tex.  Crim.),  66  S. 
W.  1 104;  Payne  v.  State,  40  Tex. 
Crim.  290,  50  S.  W.  363 ;  Peryda  v. 
State   (Tex.  Crim.),  35  S.  W.  981 
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indicted  cannot  ordinarily  be  proved  to  inipeach  a  wilncss  it  can- 
not be  shown  to  inii)each  accuseil/'" 

Showing  Arrests. — Arrests  may  be  shown  to  impeach  him  to  the 
same  extent  as  incHctments.''"^ 

Showing  Convictions.  —  Likewise  a  former  conviction  of  crime  may 
be  shown  to  impeach  him,  as  in  case  of  any  other  witness,-'*  subject 


36.  Smith  v.  State,  79  Ala.  m; 
Baker  v.  Com.,  106  Ky.  212,  50  S. 
W.  54;  State  V.  Gleim,  17  Mont.  17, 
30,  41  Pac.  998,  52  Am.  St.  Rep.  655, 
31  L.  R.  A.  294. 

"  Where  the  defendant  in  a  crim- 
inal case  is  a  witness  in  his  own  be- 
half, it  is  improper  and  unfair  to 
ask  him  if  he  has  been  indicted  for 
felony  previously.  An  indictment 
raises  no  lefeal  presumption  of  guilt 
against  a  defendant.  If  it  be  wrong 
to  ask  such  a  question  of  a  witness 
not  himself  on  trial,  it  is  in  our  opin- 
ion much  more  so  where  the  de- 
fendant is  the  witness  himself  in  his 
own  behalf.  None  of  the  infamy  that 
attaches  to  conviction  attaches  to  the 
mere  accusation."  Bates  v.  State,  60 
Ark.  450,  30  S.  W.  890. 

37.  Parker  v.  State,  136  Ind.  284, 
35  N.  E.  1 105;  Williams  v.  United 
States  (Ind.  Ten),  69  S.  W.  871; 
State  V.  Murphy,  45  La.  Ann.  958,  13 
So.  229;  People  7/.  Foote,  93  Mich. 
38,  52  N.  W.  1036;  State  V.  Rozum, 
8  N.  D.  548,  80  N.  W.  477. 

38.  ^/a&ama.  — Wells  z/.  State,  131 
Ala.  48,  31   So.  572. 

California.  —  People  v.  Chin  Hane, 
108  Cal.  597,  41  Pac.  697;  People  v. 
Crowley,  100  Cal.  478,  35  Pac.  84; 
People  V.  Abbott,  4  Pac.  769. 

District  of  Columbia.  —  United 
States  V.  Neverson,  i  Mack.  152,  172. 

Florida.  —  Squires  v.  State,  42  Fla. 
251,  27  So.  864. 

lozva.  —  State  v.  Carter,  121  Iowa 
135,  96  N.  W.  710;  State  V.  O'Brien, 
81  Iowa  93,  46  N.  W.  861. 

Kansas.  —  State  v.  Probasco,  46 
Kan.  310,  26  Pac.  749;  State  v. 
Pfeflferle,  36  Kan.  90,  12  Pac.  406. 

Kentucky.  —  Williams  v.  Com.,  21 
Ky.  L.  Rep.  612,  52  S.  W.  843; 
Mitchell  V.  Com.,  12  Ky.  L.  Rep.  458, 
14  S.  W.  489. 

Maine.  —  State  v.  Watson,  65  Me. 

74- 

Massachusetts.  —  Com.  v.  Smith, 
163  Mass.  411,  431-432,  40  N.  E.  189; 
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Com.  V.  Sullivan,  150  Mass.  315,  23 
N.   E   47. 

Michigan.  —  People  v.  Conley,  106 
Mich.  424,  64  N.  W.  325;  People  v. 
Cummins,  47  Mich.  334,  11  N.  W. 
184. 

Minnesota.  —  State  v.  Sauer,  42 
Minn.  258,  44  N.  W.  115;  State  v. 
Curtis,  39  Minn.  357,  40  N.  W.  263. 

Missouri.  —  State  v.  Minor,  117 
Mo.  302,  22  S.  W.  1085;  State  v. 
Nelson,  98  Mo.  414,  11  S.  W.  997; 
State  V.  Loehr,  93  Mo.  103,  5  S.  W. 
696;  State  V.  Rockett,  87  Mo.  666; 
State  V.  McGuire,  87  Mo.  642;  State 
V.   Kelsoe,  76   Mo.   505. 

Montana.  —  State  v.  Black,  15 
Mont.  143,  38  Pac.  674. 

New  Hampshire.  —  State  v.  Archer, 
54  N.  H.  465- 

Nczu  Jersey.  —  State  v.  Heusen,  66 
N.  J.  L.  601,  50  Atl.  468,  616;  Roop 
v.  State,  58  N.  J.  L.  479,  34  Atl.  749. 

New  York.  —  People  v.  Paschal,  68 
Hun  344,  22  N.  Y.  Supp.  881 ;  People 
V.  Noelke,  94  N.  Y.  137,  143- 144,  46 
Am.    Rep.    128. 

North  Carolina.  —  State  v.  Law- 
horn,  88  N.  C.  634- 

Oklahoma.  —  Hyde  v.  Territory,  8 
Okla.  69,  56  Pac.  851. 

Rhode  Island.  — State  v.  McGuire, 
15  R.  I.  23,  22  Atl.  1 1 18. 

Texas.  —  Scoville  v.  State  (Tex. 
Crim.),  77  S.  W.  792;  McDonald  v. 
State  (Tex.  Crim.),  72  S.  W.  383; 
Keaton  v.  State,  41  Tex.  Crim.  621, 
57  S.  W.  1 125;  Gass  V.  State  (Tex. 
Crim.),  56  S.  W.  73;  Hargrove  v. 
State  (Tex.  Crim.),  51  S.  W.  1123; 
McCray  v.  State,  38  Tex.  Crim.  609, 
44  S.  W.  170;  Darbyshire  v.  State,  36 
Tex.  Crim.  547,  38  S.  W.  173; 
Levind  v.  State,  35  Tex.  Crim.  647, 
34  S.  W.  969;  Bratton  v.  State,  34 
Tex.  Crim.  477,  31  S.  W.  379; 
Thompson  v.  State  (Tex.  Crim.),  26 
S.  W.  1081;  Childs  V.  State  (Tex. 
Crim.),  22  S.  W.  1039;  Clayton  v. 
State  (Tex.  Crim.),  22  S.  W.  404. 
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to  the  usual  limitations,^^  and  tO'  the  further  limitation  that  a  former 
conviction  for  the  identical  offense  on  trial  cannot  be  shown/" 

Where  Accused  Has  Plead  Guilty  to  Former  Conviction.  —  Where  the 
accused  has  plead  guilty  to  a  former  conviction  charged  against 
him  in  aggravation  of  penalty,  the  fact  that  the  question  of  such 
former  conviction  is  thereby  withdrawn  from  the  jury,  and  the 
portion  of  the  indictment  containing  such  charge  cannot  be  read 
to  the  jury,  does  not  prevent  the  cross-examination  of  the  accused, 
when  testifying  as  a  witness  in  respect  thereto,  to  impeach  him."*^ 

Objection  That  it  Is  Improper  Cross-Examination.  —  Nor  is  evidence 
of  a  former  conviction  objectionable  as  asking  the  witness  on  cross- 
examination  concerning  a  matter  about  which  he  has  not  been 
examined  on  direct  examination. ^- 

Objection  That  it  Makes  Accused  Incriminate  Himself.  —  Nor  is  it 
objectionable  as  compelling  the  accused  to  give  testimony  against 
himself  of  such  a  nature  as  to  bias  and  prejudice  his  cause.*^ 

Showing  Particular  Facts.  —  In  most  jurisdictions  where  a  witness 
may  ordinarily  be  cross-examined  as  to  particular  facts,  as  his 
habits,  mode  of  life,  and  conduct  in  particular  cases,  to  impeach 


Utah.  —  State  v.  Shockley,  80  Pac. 
865. 

Vermont.  —  State  v.  Shaw,  y^  Vt. 
149,  50  Atl.  863. 

Contra.  —  Crim.  Ev.  Act  1898 
(England  and  Scotland)  (61  &  62 
Vict.,  c.  36)  §1/;  Charnock  v.  Mer- 
chant (England,  1900)  i  Q.  B.  474, 
19  Cox  C.  C.  443 ;  Lewis  v.  Terri- 
tory (Ariz.),  60  Pac.  694;  Farley  v. 
State,  57  Ind.  331. 

In  California  the  provision  of 
§  1323  of  the  Penal  Code,  that  where 
an  accused  person  testifies  in  his  own 
behalf  he  may  be  cross-examined  "  as 
to  all  matters  about  which  he  was 
examined  in  chief,"  does  not  prevent 
his  being  cross-examined  as  to  his 
former  conviction  of  a  crime  for  pur- 
poses of  impeachment,  the  statutory 
provisions  as  to  impeachment  being 
the  controlling  law  on  this  subject. 
People  V.  Crowley,  100  Cal.  478,  35 
Pac.  84. 

39.  Thus  where,  in  some  states, 
the  offense  does  not  amount  to  an 
infamous  crime,  it  cannot  be  proved. 
State  V.  Prendible,  165  Mo.  329,  65  S. 
\V.  559;  State  V.  Taylor,  98  Mo.  240, 
II  S.  W.  570. 

In  others,  where  it  does  not  amount 
to  a  felony,  it  cannot  be  proved. 
Young   Men's    Christian    Association 


V.  Rawlings,  60  Neb.  2,77,  83  N.  W. 
175;  State  V.  Huff,  11  Nev.  17. 

In  Texas,  where  it  does  not  involve 
moral  turpitude  it  cannot  be  proved 
against  accused.  Fitzpatrick  v.  State, 
27  Tex.  Crim.  20,  38  S.  W.  806; 
Williford  v.  State,  36  Tex.  Crim.  414, 
27  S.  W.  761 ;  Brittain  v.  State,  36 
Tex.  Crim.  406,  27  S.  W.  758. 

40.  Richardson  v.  State,  22  Tex. 
Crim.  518,  27  S.  W.  139;  State  v. 
Gottfreedson,  24  Wash.  398,  64  Pac. 
523. 

See  also  Wells  v.  State,  131  Ala. 
48,  31  So.  572;  State  V.  Heusen,  66 
N.  J.  L.  601,  50  Atl.  468. 

This  rule  does  not,  however,  pre- 
vent accused  charged  with  selling  a 
lottery  ticket  from  being  asked 
whether  he  had  been  convicted  of 
violating  the  law  prohibiting  the 
sending  of  matter  with  reference  to 
any  lottery  drawing  through  the 
United  States  mails.  People  v. 
Noelke,  94  N.  Y.  137,  143-144,  46  Am. 
Rep.  128. 

41.  People  v.  Crowley,  100  Cal. 
478.  35  Pac.  84;  People  v.  Johnson, 
57  Cal.  571. 

42. 
864. 

43. 
864. 


Squires  v.  State  (Fla.),  27  So. 
Squires  v.  State  (Fla.),  27  So. 


Vol.  VII 


50 


IMPEACHMENT  OE  lllTMiSSES. 


him  accused  may  also  be  so  examined/*  The  fact  that  cross- 
questions  asked  an  accused  testifying  in  his  own  behalf  to  impeach 
him  tend  to  show  that  he  has  before  been  guilty  of  the  same  crime 
as  that  for  which  he  is  now  on  trial  does  not  render  them 
incompetent.*^  In  a  few  jurisdictions  this  right  cannot  be  exerciscfl 
against  accused,  although  available  against  other  witnesses/"  nor 
can  it  be  in  those  jurisdictions  where  such  facts  cannot  be  proved 
as:ainst  an  ordinarv  witness.*^ 


44.  Maine.  —  State  v.  Wentwonli, 
65  Me.  234,  20  Am.  Rep.  688. 

Michigan.  —  People  v.  Gray,  98  N. 
W.  261. 

Neiv  Hampshire.  —  State  v.  Ober, 
52  N.  H.  459,  13  Am.  Rep.  88. 

Nezu  Mexico.  —  Territory  v.  De 
Gutman,  8  N.  M.  92,  42  Pac.  68. 

Neiv  York.  —  Meyer  v.  Suburban 
Home  Co.,  25  Misc.  686,  55  N.  Y. 
Supp.  566;  People  V.  Webster,  139 
N.  Y.  73,  34  N.  E.  730;  People  v. 
McCormack,  135  N.  Y.  663,  32  N.  E. 
26;  People  V.  Giblin,  115  N.  Y.  196. 
21  N.  E.  1062,  4  L.  R.  A.  757;  Peo- 
ple T-'.  Hooghkerk,  96  N.  Y.  149,  163- 
164,  67  How.  Pr.  256 ;  People  v.  Irv- 
ing»  95  N.  Y.  541,  reversing  31  Hun 
614,  2  N.  Y.  Crim.  47;  People  v. 
Noelke,  94  N.  Y.  137,  143-144,  46 
Am.  Rep.  128;  People  v.  Casey,  72 
N.  Y.  393 ;  ]\Iaine  z'.  People,  9  Hun 
113;  Ruloff  V.  People,  45  N.  Y.  213. 

North  Carolina.  —  State  v.  Pritch- 
ett.  106  N.  C.  667,  II  S.  E.  357. 

North  Dakota.  —  State  v.  Ekanger, 
8  N.  D.  559,  80  N.  W.  482;  State  v. 
Rozum,  8  N.  D.  548,  80  N.  W.  477; 
State  V.  Kent,  5  N.  D.  516  (under 
State  V.  Pancoast),  67  N.  W.  1052. 

Texas.  —  Brittain  v.  State  (Tex. 
Crim.),  85  S.  W.  278;  Dickey  v. 
State  (Tex.  Crim.),  56  S.  W.  627; 
White  V.  State,  30  Tex.  App.  652,  18 
S.  W.  462. 

45.  Rationale.  —  "  \\'hen  he  offers 
himself  as  a  witness,  and  seeks  to 
take  the  benefit  of  the  statute  which 
authorizes  him  to  testify  in  his  own 
behalf,  he  takes  the  hazard  of  such 
questions.  He  must  determine,  be- 
fore he  ofTers  himself,  whether  his 
examination  will  benefit  or  injure 
him."  People  v.  Casey,  72  N.  Y.  393, 
Allen  and   Miller,  JJ.,   dissenting. 

Illustrations —  So  accused, 
charged  with  illegal  liquor  selling, 
may  properly  be  asked  in  cross-ex- 
amination as  to  other  acts  of  illegal 
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liquor  .selling  than  that  in  question,  to 
impeach  his  character.  State  r>. 
Wentworth,  65  Me.  234.  20  Am.  Rep. 
688. 

Accused,  charged  with  keeping 
spirituous  liquors  for  sale,  may  prop- 
erly be  asked  on  cross-examination 
whether  he  had  not  sold  spirituous 
liquors  within  one  year  previous  to 
the  finding  of  the  indictment.  State 
7'.  Ober,  52  N.  H.  459,  13  Am.  Rep. 
88. 

Accused,  charged  with  arson,  may 
be  cross-examined  as  to  his  connec- 
tion with  other  fires  and  insurance  on 
property  burned.  People  v.  Hoogh- 
kerk, 96  N.  Y.  149,  163-164,  67  How. 
Pr.  256. 

Accused,  charged  with  selling  lot- 
tery tickets,  may  be  asked  whether 
since  1877  he  had  been  engaged  in 
the  business  of  selling  lottery  tickets 
and  lottery  policies.  People  v. 
Noelke,  94  N.  Y.  137,  143-144,  46 
Am.'  Rep.  128. 

46.  State  v.  Vandiver,  149  Mo. 
502,  50  S.  W.  892;  State  V.  Sibley, 
131  Mo.  519,  33  S.  W.  167;  State  i'. 
McLaughlin,  76  Mo.  320;  State  v. 
Turner,  76  I\Io.  350.  See  also  State 
z'.  Thompson  (Iowa),  103  N.  W.  377. 

47.  Alabama.  —  Smith  v.  State,  79 
Ala.  21. 

California.  —  People  v.  Clarke,  130 
Cal.  642,  63  Pac.  138;  People  v. 
Wells,  roo  Cal.  459,  34  Pac.  1078. 

Kentucky.  —  Seaborn  v.  Com.,  25 
Ky.  L.  Rep.  2203,  80  S.  W.  223. 

Contra.  —  Baker  v.  Com.,  20  Ky.  L. 
Rep.   1778,  50  S.  W.  54- 

Montana.  —  State  v.  Gleim,  17 
Mont.  17,  30,  41  Pac.  998,  52  Am.  St. 
Rep.  655,  31  L.  R.  A.  294. 

Nebraska.  —  Razee  z>.  State,  103  N. 
W.  438;  Leo  V.  State,  63  Neb.  723. 
89  N.  W.  303;  Elliott  V.  State,  34 
Neb.  48,  51  N.  W.  315. 

Utah.  —  State  v.  Shockley,  80  Pac. 
865,  Bartch,  C.  J.,  dissenting. 
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(3.)  Right  to  Impeach  Accused  When  Witness  for  Codefendant. 
Where  an  accused  person  testifies  in  belialf  of  a  codefendant  jointly 
tried  with  him,  he  may  also  be  impeached  the  same  as  any  other 
witness,   and   as   though   testifying   for   himself/^ 

e.  Prosecuting  Witness  in  Criminal  Prosecxition.  —  A  prosecuting 
witness  in  a  criminal  prosecution  may  ordinarily  be  impeached  only 
as  any  other  witness.*" 

Prosecutions  Arising  From  Sexual  Intercourse.  —  In  prosecutions 
where  the  g'ist  of  the  offense  is  the  having  of  sexual  intercourse 
(or  the  attempt  to  have  it)  with  the  prosecutrix,  it  is  said  that 
prosecutrix'  reputation  for  chastity  may  be  attacked,  and  her  mere- 
tricious mode  of  life  and  particular  acts  of  lewdness  shown,  to 
discredit  her  as  a  witness  f'^  but  such  proof,  in  reality,  where 
admitted,  is  principally  admissible  as  substantive  evidence  to  rebut 
the  evidence  adduced  by  the  state,  and  only  incidentally  as  impeach- 
ing evidence/^ 


To  permit  such  an  examination  of 
accused  would  not  only  impair  his 
credit  as  a  witness,  but  would  create 
a  strong  prejudice  in  the  minds  of  the 
jury  against  him,  and  be  a  material 
aid  toward  convicting  him.  An  or- 
dinary juror  is  not  liable  to  care 
about  an  accused's  guilt  or  innocence 
in  the  particular  case,  if  he  thinks  the 
accused  a  scapegoat  or  a  vagabond. 
To  permit  such  an  examination 
would  necessarily  prevent  the  party 
accused  from  ever  offering  himself 
as  a  witness.  State  v.  Saunders,  14 
Or.  300,  12  Pac.  441. 

48.  McGruder  v.  State,  71  Ga. 
864;  State  V.  Hardin,  46  Iowa  623. 

49.  Womack  v.  State,  72  Ga.  215; 
State  V.  Bysong,  112  Iowa  419,  84 
N.  W.  505;  State  V.  Lockhart  (AIo.), 

87  s.  w.  457. 

50.  Arkansas.  —  Hughes  v.  State, 
70  Ark.  420,  68  S.  W.  676  (on  a 
trial  of  a  negro  for  raping  a  white 
woman  she  was  asked  whether  she 
associated  with  negroes)  ;  Pleasant  v. 
Slate,  15  Ark.  624.  (on  trial  for  rape 
her  reputation  for  chastity  was  in- 
quired into). 

Georgia.  —  Camp  v.  State,  3  Ga. 
417  (on  trial  for  rape  or  attempt  to 
commit  rape  her  want  of  chastity 
ma}'^   be    shown). 

Illinois.  —  Dimick  v.  Downs,  82 
111.  570  (on  trial  for  rape,  assault 
with  intent  to  commit,  or  indecent 
assault,  her  character  for  chastity 
may  be  shown). 

Neiv  York.  —  People  v.  Abbot,   19 


Wend.   192   (same  holding  as  in  Illi- 
nois). 

Ohio.  —  McCombs  v.  State,  8  Ohio 
St.  643  (on  trial  for  rape  her  reputa- 
tion for  chastity  may  be  shown). 

Tennessee.  —  Titus  v.  State,  66 
Tenn.  132  (on  trial  for  rape  she  may 
be  shown  to  be  a  prostitute). 

Te.vas.  —  Davis  z'.  State.  36  Tex. 
Crim.  548,  38  S.  W.  174  (on  trial  for 
seduction  particular  instances  of  for- 
nication with  her  may  be  shown)  ; 
Wilson  V.  State,  17  Tex.  App.  525 
(on  trial  for  rape,  the  same,  also 
reputation  for  chastity,  may  be 
shown). 

Contra.  —  Proof  that  the  prosecu- 
trix in  a  prosecution  for  rape  know- 
ingly received  a  portion  of  the  money 
given  another  female  as  the  price  of 
illicit  intercourse,  and  that  the  prose- 
cutrix kept  a  house  of  prostitution,  is 
not  admissible  to  impeach  her.  Wil- 
son 7'.  State,  16  Ind.  392. 

Reasoning  in  Support  of  Rule  of 
Text.  —  If  the  witness  be  of  evil 
fame,  that  is  a  fact  or  circumstance 
which  carries  with  it  a  strong  pre- 
sumption that  her  testimony  is  false 
or  feigned.  Again,  no  evil  habit  of 
humanity  so  depraves  the  nature,  so 
deadens  the  moral  sense,  and  oblit- 
erates the  distinctions  between  right 
and  wrong,  as  common  licentious  in- 
dulgence, and  particularly  in  the  case 
of  women.  Camp  v.  State,  3  Ga.  417. 
51-  So  in  a  prosecution  for  rape, 
where  evidence  of  the  bad  reputation 
of  the  prosecutrix  for  chastity  or  of 
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f.  IVife  of  Accused  in  Criminal  Prosecution.  —  Where  the  wife 
of  the  accused  voluntarily  testifies  in  His  favor,  lier  statements 
variant  from  her  tesitimony,  that  could  not  have  been  elicited  from 
her  by  the  prosecution  because  of  her  privilep^e,  may  nevertheless 
be  put  in  evidence  to  impeach  her  testimony  given  on  direct  exam- 
ination/'- 

g-.  ImpcacJiing  and  Siistaijiini^  Witnesses.  —  An  impeaching  wit- 
ness of  any  sort  may  be  impeached  the  same  as  any  other  witness.-" 
Likewise  may  a  sustaining  witness.-''*'* 

C.  jMakkrs   of    Statements   Amounting   to   Evidence.  —  a. 
Instrumental  Witnesses.  — Where  in  the  absence  of  the  attesting  or 


her  particular  acts  of  lewdness  is 
introduced,  the  purpose  thereof  is  not 
so  much  to  impeach  her  evidence  di- 
rectly as  for  the  purpose  of  doing 
away  with  the  presumption  that 
there  was  a  total  absence  of  assent 
on  her  part.  People  v.  Benson,  6 
Cal.  221,  65  Am.  Dec.  506. 

Likewise  in  a  prosecution  for  se- 
duction the  fact  that  the  prosecuting 
witness  afterward  became  a  prosti- 
tute is  admissible  as  a  circumstance 
hearing  upon  ivhether  or  not  slie  u'as 
chaste  at  tlic  time  of  the  alleged 
seduction.  Nolen  v.  State  (Tex. 
Crim.).  88  S.  W.  242. 

Compare  also  the  reasoning  quoted 
in  the  previous  note  in  support  there- 
of. 

52.  Memmler  v.  State,  75  Ga.  576 ; 
State  V.  Pefifers,  80  Iowa  580,  46  N. 
W.  662;  Messer  v.  State,  43  Tex. 
Crim.  97,  63  S.  W.  643;  Exon  v. 
State,  33  Tex.  Crim.  461,  26  S.  VV. 
1088;  Hawkins  v.  State,  27  Tex.  App. 
273,    II    S.   W.   409. 

Compare,  however,  the  following : 
Because  of  her  privilege,  the  wife 
of  accused  testifying  in  his  behalf 
cannot  be  impeached  by  proof  of  her 
variant  statements  on  a  matter  not 
relevant  to  her  direct  examination, 
nor  can  she  be  examined  in  respect 
thereto.  Merritt  v.  State,  39  Tex. 
Crim.   70,  45   S.   W.   21. 

53.  Bngland.  —  Sharp  v.  Scoging, 
Holt  N.  P.  541  (character-impeach- 
ing witness  attacked  by  character 
evidence). 

Alabama.  —  Hadjo  v.  Gooden,  13 
Ala.  718  (same  as  above)  ;  Sorrelle 
v.   Craig,   9  Ala.   534    (same). 

Arkansas.  —  Anderson  v.  State,  34 
Ark.  257. 

Georgia.  —  Evans  v.   State,  95   Ga. 
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468,  22  S.  E.  298  (attacked  by  va- 
riant statements). 

Indiana.  —  Phillips  v.  Thorn,  84 
Ind.  84,  43  Am.  Rep.  85  (character- 
impeaching  witness  attacked). 

lozva.  —  State  v.  Moore,  25  Towa 
128;  State  V.  Brant.   14  Iowa  180. 

Kentuclcy.  —  Dunn  z'.  Com.,  27  Ky. 
L.  Rep.  113,  84  S.  VV.  321  (character- 
impeaching  witness  attacked  by  char- 
acter evidence). 

Minnesota.  —  State  v.  Lawler,  28 
Minn.  216,  9  N.  W.  698  (witness 
proving  variant  statements  attacked 
by   variant   statements). 

North  Carolina.  —  State  v.  Cherry, 
63  N.  C.  493  (attacked  by  character 
evidence). 

Oliio.  —  Berry  v.  State,  31  Ohio 
St.  219  (attacked  by  variant  state- 
ments). 

Texas.  —  Trinity  Co.  Lumb.  Co.  v. 
Denham,  88  Tex.  203,  30  S.  W.  856. 

Rationale. —  "  The  character  of  a 
witness  for  truth  and  veracity  either 
is,  or  may  always  be,  made  an  im- 
portant element  in  the  decision  of 
any  cause  in  which  he  is  required  to 
testify,  and  we  know  of  nothing, 
whether  resting  on  principle  or  based 
upon  public  policy,  which  ought  to 
place  the  character  of  an  impeach- 
ing witness  in  that  respect  in  a  posi- 
tion different  from  that  of  any  other 
witness.  Any  other  rule  .  .  . 
would  afford  an  immunity  to  im- 
peaching witnesses  of  bad  repute  in- 
consistent with  the  proper  adminis- 
tration of  justice,  and  which  might 
operate  most  injuriously  in  very 
many  special  and  particular  cases." 
Phillips  V.  Thorn,  84  Ind.  84,  43  Am. 
Rep.   85. 

54.     State  v.  Smith,  125  Mo.  2,  28 
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subscribing-  witnesses  to  a  will,  deed  or  other  instrument,  the  signa- 
ture of  any  such  witness  is  proved  to  render  the  instrument  admis- 
sible in  evidence,  the  witness  whose  signature  is  so  proved  may  be 
impeached  in  the  usual  modes. ■'''■'• 

b.  Declarants.  —  A  person  making  a  declaration  that  is  put  in 
evidence  may  likewise  be  impeached.^"  This  rule  applies  to  the 
declarant  of  a  dying  declaration.^^ 

c.  Absent  Witness  Whose  Testimony  to  Pacts  Conceded.  —  Where 
a  party  in  order  to  avoid  a  continuance  consents  to  the  admission, 
as  the  testimony  of  an  absent  witness,  of  the  adverse  party's  affidavit 
of  the  facts  to  which  he  would  testify,  such  absent  witness  may  be 
impeached  in  the  usual  manner  \^^  but  not  so  when  the  statement  is 


S.  W.  i8i ;  Starks  v.  People,  5  Denio 
(N.  Y.)  106. 

55.  England.  —  Doe  d.  Stephenson 
V.  Walker,  4  Esp.  50  (where  sub- 
scribing witness  to  will  attacked  by 
character  evidence). 

Delaivare.  —  Vandyke's  Lessee  v. 
Thompson,  i  Har.  109  (where  sub- 
scribing witness  to  deed  attacked  by 
character  evidence). 

Nexv  Jersey.  —  Boylan  v.  Meeker, 
28  N.  J.  L.  274,  295  (where  subscrib- 
ing witness  to  will  attacked). 

"  Proof  of  the  signature  of  a  de- 
ceased subscribing  witness  is  pre- 
sumptive evidence  of  the  truth  of  ev- 
erything appearing  upon  the  face  of 
the  instrument  relating  to  its  execu- 
tion, as  it  is  presumed  the  witness 
would  not  have  subscribed  his  name 
in  attestation  of  that  which  did  not 
take  place.  But  this  presumption 
may  be  rebutted ;  and  hence  the  pro- 
priety, and  even  necessity,  of  permit- 
ting him  to  be  impeached  in  the  usual 
m.ode,  as  if  he  were  living  and  had 
testified  at  the  trial  to  what  his  sig- 
nature imports."  Losee  v.  Losee,  2 
Hill   (N.  Y.)   609. 

Illustrations.  —  Proof  of  the  hand- 
writing of  a  deceased  attesting  wit- 
ness to  a  will  being  proof  of  the 
snnity  of  the  testator,  any  declara- 
tions of  such  witness  derogatory  to 
the  testator's  sanity  may  be  proved  to 
impeach  him.  Harden  v.  Hays,  9 
Pa.  St.  151. 

Proof  of  the  handwriting  of  a  de- 
ceased subscribing  witness  to  a  deed 
establishing  the  deed  as  a  true  and 
genuine  paper  on  the  presumptions 
(i)  that  if  it  had  not  been  so  he 
would  not  have  witnessed  it.  and 
(2)    that    if   he    had    been    alive    he 


would  have  given  all  the  evidence 
necessary  to  support  it,  where  such 
proof  is  made,  the  sworn  or  unsworn 
statements  of  the  witness  that  the 
deed  was  antedated  may  be  proved 
to  affect  its  validity,  and  the  exclu- 
sion of  such  evidence  is  error.  Mc- 
Elwee  V.  Sutton,  2  Bail.  (S.  C.)   128. 

56.  Chicago  &  A.  R.  Co.  v.  Lam- 
mert,  19  111.  App.  135. 

So  where  a  declaration,  although 
hearsay,  was  admitted  without  ob- 
jection, the  adverse  party  could  im- 
peach the  character  of  the  person  re- 
ported to  have  made  the  statement. 
Simmons  v.  Holster,  13  Minn.  249. 

57.  Shell  V.  State,  88  Ala.  14,  7 
So.  40;  People  V.  Lawrence,  21  Cal. 
368;  Nordgren  v.  People,  211  111.  425, 
71  N.  E.  1042. 

58.  Johnson  v.  Com.,  94  Ky.  578, 
23  S.  W.  507;  State  V.  Gibbs,  10 
Mont.  213,  25  Pac.  289;  United  States 
L.  Ins.  Co.  V.  Wright,  22)  Ohio  St. 
533- 

It  is  generally  held,  however,  that 
for  reasons  set  forth  in  II,  3,  infra, 
variant  statements  cannot  be  proved 
for  this  purpose.  Pace  v.  Com.,  89 
Ky.   204,   12   S.   W.  271. 

Reasons  for  Allowing  Impeach- 
ment  "  When   a   showing   is   made 

for  a  witness,  and  it  is  admitted  as 
evidence,  it  cannot  be  doubted  that 
it  stands  in  the  stead  of  his  testi- 
mony ;  and  for  all  the  purposes  of 
the  trial  it  is  his  testimony  as  a 
witness  on  the  stand,  and  must  be 
taken  by  the  jury  as  if  the  witness 
was  actually  present  and  had  testi- 
fied in  person  to  the  facts  before  the 
jury.  .  .  .  This  being  true,  'the 
universally  accepted  doctrine  that 
evidence  of  the  bad  character  of  any 
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admitted  as  being  not   simpl)-   what  the   witness  would  swear,   biU 
as  being  true.'^" 

11.  IMPEACHMENT  BY  VARIANT  STATEMENTS. 

1.  Competency  of  "Variant  Statements.  —  A.  In  General.  —  Any 
statement  of  a  witness  variant  from  the  statements  of  his  that  are 
given  in  evidence  on  the  trial,  may  ordinarily  be  put  in  evidence  to 
impeach  him  by  a  person  entitled  to  do  so,  on  the  conditions  here- 
inafter set  forth.*^'* 

B.  As  Affected  by  Form  and  Occasion  of  Statements.  —  a. 
In  General.  —  The  form  and  occasion  of  a  witness'  variant  state- 


person  becoming  a  witness  may  be 
introduced  by  the  adverse  party  for 
the  purpose  o^  showing  that  the  tes- 
timony of  such  witness  is  unworthy 
of  belief  .  .  .  appHes."  Gregory 
V.  State,  140  Ala.   16,  37  So.  259. 

59.  State's  counsel  was  required 
to  admit  that  the  statements  were 
true  for  the  purposes  of  the  trial,  and 
such  being  the  case  any  evidence  as 
to  the  character  of  the  absent  wit- 
ness (whom  it  was  alleged  would 
testify  in  accordance  with  the  ad- 
mission) is  clearly  irrelevant  and  in- 
competent. Powers  V.  State,  80  Ind. 
77- 

60.  Scotland.  — IS  &  16  Vict.,  c. 
27-  §3- 

United  States.  —  Chicago  &  N.  W. 
R.  Co.  V.  De  Clow,  124  Fed.  142; 
United  States  v.  Hughes,  34  Fed. 
732 ;  Harper  v.  Reily,  i  Cranch  C. 
C.  loi,  II  Fed.  Cas.  No.  6091. 

Alabama.  —  Paradise  v.  State,  131 
Ala.  26,  31  So.  722;  St.  Louis  &  T. 
R.  P.  Co.  V.  McPeters,  124  Ala.  451, 
27  So.  518;  Bell  z:  State,  124  Ala. 
94,  27  So.  414;  Alabama  M.  R.  Co. 
V.  Jones,  121  Ala.  113,  25  So.  814; 
Henson  v.  State,  120  Ala.  316,  25  So. 
23;  Burney  v.  Torrey,  100  Ala.  157, 
173,  14  So.  68s,  46  Am.  St.  Rep.  33; 
Allen  V.  State,  87  Ala.  107,  6  So.  370; 
Brown  z'.  State,  79  Ala.  61 ;  Sonne- 
born  V.  Bernstein,  49  Ala.  168;  Bor- 
land V.  Mayo,  8  Ala.   104. 

Arkansas.  —  Sandels  &  Hill's  Dig., 
§2959;  Cage  V.  State,  84  S.  W.  631; 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Voss, 
18  S.  W.  172;  Billings  v.  State,  52 
Ark.  303,  12  S.  W.  S74;  McCoy  v. 
State,  46  Ark.   141,  150-151. 

California.  —  Code  Civ.  Proc, 
§2052;  People  V.  Brady,  133  Cal. 
XX,  65   Pac.  823 ;   People  v.  CoUum, 
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122    Cal.    186,    54   Pac.    589;    Rice   v. 
Cunningham,  29  Cal.  492. 

Colorado.  —  Askew  v.  People,  23 
Colo.  446,  48  Pac.  524;  Denver  T. 
Co.  V.  Owens,  20  Colo.  107,  123,  36 
Pac.   848;   Jones  v.    People,  2   Colo. 

351- 

Connecticut.  —  State  v.  Bradnack, 
69  Conn.  212,  37  Atl.  492;  Beardsley 
V.  Wildman,  41   Conn.  515. 

Delazvarc.  —  Chielinsky  v.  Hoopes, 
I   Marv.  273,  40  Atl.   1127. 

Florida.  —  Stewart  v.  State,  42  Fla. 
591,  28  So,  815;  Newton  v.  State,  21 
Fla.   53,  81. 

Georgia.  —  Code  1895,  §5292; 
Christian  v.  Columbus  &  R.  R.  Co., 
90  Ga.  124,  15  S.  E.  701 ;  Hodgkins 
V.  State,  89  Ga.  761,  15  S.  E.  695; 
Burruss  v.  Smith,  75  Ga.  710; 
Memmler  v.  State,  75  Ga.  576; 
Rogers  v.  Truett,  73  Ga.  386;  Floyd 
v.  Wallace,  31  Ga.  688;  Stamper  v. 
Griffin,  12  Ga.  450;  Williams  v.  Chap- 
man, 7  Ga.  467. 

Idaho.  —  Code  Civ.  Proc,  §4491. 

Illinois.  —  Gates  v.  Gilmour,  86  111. 
App.  215;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Feehan,  149  III.  202,  36  N.  E. 
IC36;  Dick  V.  People,  47  111.  App. 
223 ;  Aneals  v.  People,  134  111.  401, 
414,  25  N.  E.  1022 ;  Loehr  v.  People, 
132  111.  504,  24  N.  E.  68;  Craig  v. 
Rohrer,  63  111.  325 ;  Miner  v.  Phillips, 
42  111.  123. 

Indiana.  —  Dehler  v.  State,  22  Ind. 
App.  383.  53  N.  E.  850;  Blough  V. 
Parry,  144  Ind.  463,  40  N.  E.  70,  43 
N.  E.  560;  Diffenderfer  v.  Scott,  5 
Ind.  App.  243,  32  N.  E.  87 ;  Thomp- 
son V.  State,  15  Ind.  473;  Doe  d. 
Sutton  V.  Reagan,  5  Blackf.  217,  ^33 
Am.    Dec.   466. 

Ind  i  a  n  Territory.  —  Stat.  1899, 
§  2017. 
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Iowa.  —  Sevcrson  v.  Gremm,  lOO 
N.  W.  862;  Stale  v.  Porter,  74  Iowa 
623,  38  N.  W.  514;  Esterly  v.  Ep- 
pelsheimer,  jz  Iowa  260,  34  N.  W. 
■846;  Glenn  7'.  Carson,  3  Greene  529. 

Kansas.  —  State  v.  McKinney,  31 
Kan.  570,  3  Pac.  356.  _ 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §597;  Hart  v.  Com.,  22 
Ky.  L.  Rep.  1 183,  60  S.  W.  298; 
Hudspeth  v.  Tyler,  22  Ky.  L.  Rep. 
221,  56  S.  W.  973;  Draughan  v. 
Com.,  21  Ky.  L.  Rep.  1102,  56  S.  W. 
18;  Wilson  V.  Com.,  21  Ky.  L.  Rep. 
'^22)3,  54  S.  W.  946;  Craft  v.  Com., 
5  Ky.  L.  Rep.  53 ;  Evans  v.  Com.,  3 
Ky.  L.  Rep.  30;  Vance  v.  Vance,  2 
Mete.  s8i  ;  Baylor  v.  Smithers,  i  T. 
B.   Alon.  6. 

Louisiana.  —  State  v.  Dalcourt,  112 
La.  420,  36  So.  479;  Bernard  v. 
Guidry,  109  La.  451,  22>  So.  558; 
State  V.   Robinson,  52  La.  Ann.  541, 

27  So.  129;  State  V.  Scott,  48  La. 
Ann.  1418,  20  So.  909;  State  v.  De- 
laneuville,  48  La.  Ann.  502,  19  So. 
550;  State  V.  Fontenot,  48  La.  Ann. 
283,  19  So.  113;  State  V.  Nixon,  47 
La.  Ann.  836,  17  So.  303;  State  v. 
Lewis,  44  La.  Ann.  958,  11  So.  572. 

Maine.  —  Royal  v.  Chandler,  81 
Me.  118,  16  Atl.  410;  State  v.  Kings- 
"bury,  58  Me.  238. 

Maryland.  —  Caledonia  Ins.  Co.  v. 
Traub,  83  Md.  524,  35  Atl.  13;  Pitts- 
burg &  C.  R.  Co.  V.  Andrew,  39  Md. 
329,  354,  17  Am.  Rep.  568;  Davis  v. 
State,  38  Md.   15,  50. 

Massachusetts.  —  Clogston  v.  Mar- 
tin, 182  Mass.  469,  65  N.  E.  839; 
Riley  V.  Tolman,  iSi  Mass.  335,  6i 
N.  E.  892;  Mullins  V.  Peaslee,  180 
Mass.  161,  61  N.  E.  811;  Cogswell  v. 
Newburyport  Inst,  for  Sav.,  165  Mass. 
524,  43  N.  E.  296;  Com.  V.  Smith, 
163  Mass.  411,  426-427,  40  M.  E.  189; 
Elmer  v.   Fessenden,   154  Mass.  427, 

28  N.  E.  299;  Parkenson  v.  Bemis, 
153  ^lass.  280,  26  N.  E.  854. 

Michigan.  —  People  v.  Row,  98  N. 
W.  13;  McKnight  v.  Detroit  &  M. 
R.  Co.,  97  N.  W.  772;  Culver  v. 
Smith,  131  Mich.  359,  91  N.  W.  608; 
Adams  v.  Detroit  El.  R.,  129  Mich. 
,291,  88  N.  W.  634;  McClellan  v.  Ft. 
Wayne  &  B.  I.  R.  Co.,  103  Mich.  loi, 
62  N.  W.  1025;  People  v.  Pyckett, 
99  Mich.  613,  58  N.  W.  621 ;  Tolbert 
■V.  Burke,  89  Mich.  132,  50  N.  W.  803. 

Minnesota.  —  Swift  v.  Withers,  63 


Minn.  17,  65  N.  W.  85;  Bennett  t. 
Syndicate  Ins.  Co.,  43  Minn.  45,  44 
N.  W.  794;  State  v.  Barrett,  40  Minn. 

65,  41  N.  W.  459;  State  v.  Lawlor, 
28  Minn.  216,  9  N.  W.  698;  State  v. 
Staley,  14  Minn.  175 ;  Hicks  v.  Stone, 
13   Minn.  434. 

Mississippi.  —  Harris  v.  Sledge,  21 
So.  783;  Magee  v.  State,  21  So.  130; 
Head  v.  State,  44  Miss.  731. 

Missouri.  —  State  v.  Sharp,  183 
Mo.  715,  82  S.  W.  134;  Hannon  v. 
St.  Louis  T.  Co.,   102  Mo.  App.  216, 

77  S.  W.  158;  Kelly  v.  Stewart,  93 
Mo.  App.  47 ;  State  v.  Burns,  148  Mo. 
167,  49  S.  W.  1005,  71  Am.  St.  Rep. 
588;    Alkire    Grocer    Co.    v.    Tagart, 

78  Mo.  App.  166,  2  Mo.  App.  188; 
Spurgin  Grocer  Co.  v.  Frick,  73  Mo. 
App.  128;  Sanders  v.  Clifford,  72  Mo. 
App.   548;    State  V.  Taylor,   136  Mo. 

66,  37  S.  W.  907;  State  v.  Ragsdale, 
59  Mo.  App.  590;  Cooke  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.,  57  Mo.  App. 
471 ;  State  7/.  Baldwin,  56  Mo.  App. 
423;  Hamilton  v.  Rich  Hill  Coal 
Min.  Co.,  108  Mo.  364,  18  S.  W. 
977;  Spohn  v.  Missouri  Pac.  R.  Co., 
loi  Mo.  417,  14  S.  W.  880. 

Montana.  —  Code  Civ.  Proc, 
§  3380 ;  Michener  v.  Fransham,  29 
Mont.  240,  74  Pac.  448. 

Nebraska.  —  Tatum  v.  State,  61 
Neb.  229,  85  N.  W.  40;  Stratton  v. 
Dole,  45  Neb.  472,  485,  63  N.  \V. 
875;  Fremont  Butter  &  Egg  Co.  v. 
Peters,  45  Neb.  356,  63  N.  W.  791  ; 
Milligan  v.  Butcher,  23  Neb.  683,  37 
N.  W.  596;  Strader  v.  White,  2  Neb. 
348,  359- 

New  Hampshire.  ■ —  Gerrish  v.  Pike, 
36  N.  H.  510;  Martin  v.  Farnham. 
25  N.  H.  19s;  Chase  v.  Blodgett,  10 
N.  H.  22. 

Nezv  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12,  aiErming 
80  App.  Div.  359,  80  N.  Y.  Supp. 
692;  Brunnemer  v.  Cook,  89  App. 
Div.  406,  85  N.  Y.  Supp.  954;  Carter 
White  Lead  Co.  v.  Pounds,  65  App. 
Div.  476,  72  N.  Y.  Supp.  876;  Mahar 
V.  New  York  C.  &  H.  R.  R.  Co.,  20 
App.  Div.  161,  46  N.  Y.  Supp.  847, 
affirmed  162  N.  Y.  633,  57  N.  E. 
II 16;  Beuerlien  v.  O'Leary,  149  N. 
Y.  32,  43  N.  E.  417 ;  Sitterly  v.  Gregg. 
90  N.  Y.  686;  Shufflin  v.  People,  4 
Hun  16,  6  Thomp.  &  C.  215,  affirmed 
62  N.  Y.  229,  20  Am.  Rep.  483. 

North   Carolina.  —  State   v.   Crane, 
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ments  do  not  ordinarily  affect  their  admissibility.  Thus  statements 
made  by  a  witness  when  testifying:;-  on  a  former  trial  may  be  i)roved 
to  impeach   him,"^   and   this   whether   a   former   trial   of  the   same 


no  N.  C.  530,  IS  S.  E.  231;  Wood- 
ward V.  Blue,  103  N.  C.  109,  9  S.  E. 
492;  State  V.  Garland,  95  N.  C.  671; 
Bryan  v.  Moring,  94  N.  C.  687 ;  State 
V.  Roberts,  81  N.  C.  606;  Keerans  v. 
Brown,  68  N.  C.  43;  State  v.  Pat- 
terson, 24  N.  C.  346,  38  Am.  Dec. 
699;  State  V.  McLeod,  8  N.  C.  344. 

North  Dakota.  —  Baumer  v. 
French,  8  N.  D.  319,  79  N.  W.  340. 

Ohio.  —  Plargraves  v.  Miller,  16 
Ohio  338;  Lamb  v.  Stewart,  2  Ohio 
230. 

Oregon.  —  Bel.  8z;  C.  Anno.  Codes 
&  Stat.,  §  853 ;  Krewson  zk  Purdom, 
13  Or.  563,  573,   II   Pac.  281. 

Pennsylvania.  —  Edwards  v.  Gim- 
bel,  202  Pa.  St.  30,  51  Atl.  357;  Jacoby 
V.  North  British  &  M.  Ins.  Co.,  10 
Pa.  Super.  Ct.  366,  378;  Com.  v. 
Cowan,  4  Pa.  Super.  Ct.  579;  Com. 
V.  Werntz,  161  Pa.  St.  591,  29  Atl. 
272;  Miller  v.  Boker,  160  Pa.  St. 
172,  28  Atl.  648;  Tisch  V.  Utz,  142 
Pa.   St.   186,  21   Atl.  808. 

South  Carolina.  —  Mason  v.  South- 
ern R.  Co.,  58  S.  C.  70,  36  .S.  E.  440, 
:iy  S.  E.  226,  79  Am.  St.  Rep.  826, 
53  L.  R.  A.  913;  State  v.  Sanders, 
52  S.  C.  580,  30  S.  E.  616;  State  V. 
Henderson,  52  S.  C.  470,  30  S.  E.  477 ; 
State  V.  Adams,  49  S.  C.  414,  27  S. 
E.  451 ;  State  V.  Kelley,  46  S.  C.  55, 
24  S.  E.  60;  State  V.  Sullivan,  43 
S.  C.  205,  21  S.  E.  4;  Stepp  V.  Na- 
tional Life  &  Maturity  Assn.,  27  S. 
C.  417,  431,   16  S.  E.   134- 

Texas.  —  Bailey  v.  Fly  (Tex.  Civ. 
App.),  80  S.  W.  675;  Dolan  v.  Mee- 
han  (Tex.  Civ.  App.),  80  S.  W. 
99;  Gulf,  C.  &  S.  F.  R.  Co.  V.  Brown 
(Tex.  Civ.  App.),  76  S.  W.  794; 
Houston  &  T.  C.  R.  Co.  v.  Harris,  30 
Tex.  Civ.  App.  179,  70  S.  W.  335; 
Faseler  v.  Kothman  (Tex.  Civ. 
App.),  70  S.  W.  321;  Smith  V.  State, 
44  Tex.  Crim.  53.  68  S.  W.  267; 
Shaffer  v.  State  (Tex.  Crim.),  65  S. 
W.  1072;  Landers  v.  State  (Tex. 
Crim.),  63  S.  W.  557;  Stringfellow 
V.  State,  42  Tex.  Crim.  588,  61  S. 
W.    719;    Luke   V.    City   of   El    Paso 
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(Tex.  Civ.  App.),  60  S.  W.  363^; 
Webb  V.  State  (Tex.  Crim.),  55  S. 
W.  493;  Bean  v.  State  (Tex.  Crim.), 

51  S.  W.  946;  Missouri,  K.  &  T  R. 
Co.  V.  Milan,  20  Tex.  Civ.  App.  688, 
so  S.  W.  417. 

Utah.  —  Shaw  v.  Salt  Lake  City  R. 
Co.,  21  Utah  76,  59  Pac.  552. 

Vermont.  —  Bellows  v.  Sowles,  59 
Vt.  63,  7  Atl.  542;  Holbrook  v.  Hol- 
brook,  30  Vt.  432. 

Virginia.  —  Forde  v.  Com.,  16 
Gratt.  547;  Nuckols  v.  Jones,  8  Gralt. 
267;    Charlton   v.   Unis,  4   Gratt.   58. 

Washington.  —  French  v.  Seattle 
Trac.  Co.,  26  Wash.  264,  66  Pac.  404. 

West  Virginia.  —  Morgan  v.  Frank- 
lin Ins.   Co.,  6  W.  Va.  496. 

Wisconsin.  —  Waterman  v.  Chi- 
cago &  A.  R.  Co.,  82  Wis.  613,  628. 

52  N.  W.  247,  1 136;  A.  C.  Conn  Co. 
T.  Little  Suamico  Lumb.  Mfg.  Co., 
74  Wis.  652,  671,  43  N.  W.  660; 
Heddles  v.  Chicago  &  N.  W.  R.  Co., 
74  Wis.  239,  252,  42  N.  W.  22,7 ; 
Welch  V.  Abbott,  72  Wis.  512,  40  N. 
W.  223;  Stacy  V.  Milwaukee,  L.  S. 
&  W.  R.  Co.,  72  Wis.  331,  22,7^  39  N. 
W.  532. 

Where  different  depositions  of  the 
same  witness  were  taken  in  a  cause 
on  commission  and  one  party  puts  in 
evidence  one  of  them,  it  is  error  for 
the  court  to  refuse  to  permit  the  ad- 
verse party  to  place  in  evidence,  for 
purposes  of  impeachment,  merely  the 
variant  statements  contained  in  an- 
other deposition,  except  on  the  con- 
dition that  the  adverse  party  adopt 
the  testimony  of  the  witness  as  his 
own.  Bryan  v.  Walton,  14  Ga.  185, 
196. 

61.  California.  —  People  v.  Fitz- 
gerald,  138  Cal.  39,  70  Pac.   1014. 

Illinois.  —  Campbell  v.  Campbell, 
138  111.  612,  28  N.  E.  1080. 

lozva. — Wacha  v.  Brown,  78  Iowa 
432,  43  N.   W.  269. 

Maine.  —  State  v.  McDonald,  65 
Me.  466. 

Michigan.  —  Monyhan  v.  Detroit  & 
S.  Plank  Road  Co.,  129  Mich.  549. 
89  N.  W.  372;  Pelton  v.  Schmidt,  104 
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action,^-  or    an    altogether    different    proceeding,'"-''    as    an    examin- 
ing trial,***  a  coroner's  inquest,*'^  an  inquiry  before  a  grand  jury,*** 


Mich.  345,  62  N.  W.  552,  53  Am.  St. 
Rep.  462;  Langworthy  v.  Green 
Twp.,  95  Mich.  93,  54  N.  W.  697; 
Graham  v.  ]Myers,  67  Mich.  277,  34 
N.  W.  710;  Doty  V.  Gillett,  43  Mich. 
203,   5   N.    W.   89. 

Minnesota.  —  Bennett  v.  Syndicate 
Ins.  Co.,  43  Alinn.  45,  44  N.  W.  794. 

Mississippi.  —  Magee  v.  State,  21 
So.   130. 

New  Hampshire.  —  Chesley v. 
Chesley,  2>7  N.  H.  229,  240. 

Nezv  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12. 

North  Carolina.  —  Bryan  v.  Mor- 
ing,  94  N.  C.  687. 

Pennsylvania.  —  Field  v.  Schuster, 
26  Pa.  Super.  Ct.  82,  93 ;  Edwards  v. 
Gnnbel,  202  Pa.  St.  30,  51  Atl.  357. 

Texas.  —  Stringfellow  v.  State,  42 
Tex.  Crim.  588,  61  S.  W.  719;  Te5:as 
&  P.  R.  Co.  V.  Johnson,  90  Tex.  304, 
38  S.  W.  520;  Allen  V.  Conn  (Tex. 
Civ.  App.),  Z7  S.  W.   192. 

Vermont.  —  Bellows  v.  Sowles,  59 
Vt.  63,  7  Atl.  542. 

62.  People  v.  Fitzgerald,  138  Cal. 
39,  70  Pac.  1014;  Campbell  v.  Camp- 
bell, 138  111.  612,  28  N.  E.  1080; 
Wacha  v.  Brown,  78  Iowa  432,  43  N. 
W.  269;  Pelton  V.  Schmidt.  104  Mich. 
345,  62  N.  W.  552,  53  Am.  St.  Rep. 
462;  Field  V.  Schuster,  26  Pa.  Super. 
Ct.  82,  93. 

63.  Graham  v.  ]\Iyers,  67  Mich. 
277,  34  N.  W.  710;  Tisch  V.  Utz,  142 
Pa.  St.  186,  21  Atl.  808. 

64.  Arkansas. — Atkins  v.  State, 
16  Ark.  568,  582. 

California.  —  People  v.  Adams,  137 
Cal.  580,  70  Pac.  662;  People  v. 
Chrisman,  135  Cal.  282,  67  Pac.  136; 
People  V.  Lee  Ah  Chuck,  66  Cal.  662, 
6  Pac.  859;  People  v.  Lawrence,  21 
Cal.  368. 

Georgia.  —  Cox  v.  Prater,  67  Ga. 
588. 

Kentucky.  —  Galloway  v.  Com.,  4 
Ky.  L.  Rep.  720. 

Louisiana.  —  State  v.  Callegari,  41 
La.   Ann.   578,  7  So.    130. 

Michigan.  —  People  v.  Kennedy, 
105  Mich.  434,  63  N.  W.  405;  People 
V.  Oblaser,  104  Mich.  579,  62  N.  W. 


72,2;  People  v.  Butler,  55  Mich.  408, 
21    N.   W.   385. 

North  Carolina.  —  State  v.  Alc- 
Leod,  8  N.   C.  344- 

Te.vas.  —  Cecil  v.  State,  44  Tex. 
Crim.  450,  72  S.  W.  197;  Moffatt  v. 
State.  35  Tex.  Crim.  257,  Z3  S.  W. 
344;  Jackson  v.  State,  3?,  Tex.  Crnn. 
281,  26  S.  W.  194,  47  Am.  St.  Rep. 
30;  Hudson  V.  State.  28  Tex.  App. 
222,  13  S.  W.  388;  Huffman  v.  State, 
28  Tex.  App.  174,  12  S.  W.  588. 

The  fact  that  the  assailed  witness 
was  a  non-resident  of  the  state  at  the 
time  his  testimony  was  given  before 
the  examining  court  does  not  render 
it  inadmissible.  Crook  v.  State,  27 
Tex.  App.   198,  II   S.  W.  444. 

In  California  the  provision  of  the 
code  (Penal  Code,  §686.)  permitting 
a  witness'  deposition  taken  before  an 
examining  court  to  be  read  upon  the 
trial  only  where  the  witness  is  dead, 
or  insane,  or  absent  from  the  state, 
does  not  prevent  or  hinder  its  use 
for  purposes  of  impeachment.  Peo- 
ple V.  Hawley,  iii  Cal.  78,  43  Pac. 
404. 

65.  Alabama. — Jones  v.  State,  120 
Ala.  303,  25   So.  204. 

California.  —  People  v.  Bushton,  80 
Cal.   160,  22  Pac.   127,  549. 

Illinois.  —  Cox  v.  Chicago  &  N.  W. 
R.  Co.,  92  111.  App.  15;  Fein  v.  Cove- 
nant Alut.  Ben.  Ass"n,  60  111.  App. 
274;  Consolidated  Ice  ]\Iach.  Co.  v. 
Keifer,  134  111.  481,  494,  25  N.  E. 
799,  2T,  Am.  St.  Rep.  688,  10  L.  R. 
A.  696. 

Louisiana.  —  State  v.  2\Iulholland, 
16  La.   Ann.  376. 

North  Carolina.  —  State  v.  Dixon, 
131  N.  C.  808,  42  S.  E.  944. 

Pennsylvania.  —  Edwards  v.  Gim- 
bel,  202  Pa.  St.  30,  51  Atl.  357. 

Virginia.  —  New  York,  P.  &  N.  R. 
Co.  v.  Kellani,  83  Va.  851,  859-860,  3 
S.  E.  703. 

66.  United  States.  —  United  States 
z:  Smith,  47  Fed.  501. 

Florida.  —  Alyers  v.  State,  43  Fla. 
500,  31  So.  275. 

Illinois.  —  Hoge  v.  People,  117  111. 
35,  49,  6  N.  E.  796. 
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or   an   examination   on    proceedings    supplementary    to   execution."'^ 
Where    Parties   Different.  —  The    fact    that    the    former   proceeding 
was  between  different  parties  from  the  present  does  not  affect  the 
admissibiUty  of  the  witness'  variant  statements  given  therein."" 

b.  Statements  Not  Constituting  Pormer  Testimony.  —  (1.)  Verified 
Writings.  —  Variant  statements  made  by  a  witness  under  oath, 
althougli  not  in  the  form  of  testimony,  may  also  be  used  to  impeach 
him."''  The  fact  that  the  execution  of  a  writing  is  proved  by  a 
subscribing  witness  does  not  render  it  any  the  less  admissible.''" 
Depositions.  — Thus  a  deposition  taken  but  not  used,'^^  or  one  for 


Indiana.  —  Burdick  v.  Hunt,  43 
Ind.  381. 

lozva.  —  State  v.  Hayden,  45  Iowa 
II. 

Maine.  —  State  v.  Benner,  64  Me. 
267. 

Massachusetts.  —  Com.  v.  Chance, 
174  Mass.  245,  54  N.  E.  551,  75  Am. 
St.  Rep.  306;  Way  v.  Butterworth, 
106  Mass.  75. 

Missouri.  —  State  v.  Thomas,  gg 
Mo.  235,   12  S.  W.  643. 

Nezv  York.  —  New  York  Guaranty 
&  Indemnity  Co.  v.  Gleason,  78  N. 
Y.  503.  517. 

Oregon.  —  Bel.  &  C.  Anno.  Stat., 
§  I2g2. 

Texas.  —  Gibson  v.  State  (Tex. 
Crim.),  77  S.  W.  812;  Parker  v. 
State  (Tex.  Crim.),  65  S.  W.  1066; 
Wooley  V.  State  (Tex.  Crim.),  64 
S.  W.  1054;  Turner  v.  State  (Tex. 
Crim.),  SI  S.  W.  366;  Hines  v. 
State  (Tex.  Crim.),  3g  S.  W.  g35 ; 
Williford  v.  State  (Tex.  Crim.),  37 
S.  W.  761;  Exon  V.  State,  22  Tex. 
Crim.  461,  26  S.  W.  1088;  Rippey  v. 
State,  2g  Tex.  App.  27,  H  S.  VV.  448 ; 
Scott  V.  State,  23  Tex.  App.  521, 
5  S.  W.  142. 

Rationale The    reason  why  the 

proceedings  before  a  grand  jury  are 
required  to  be  kept  secret  are  said 
to  be,  first,  that  the  utmost  freedom 
of  disclosure  of  alleged  crimes  and 
offenses  by  prosecutors  be  secured; 
second,  that  perjury  and  subornation 
of  perjury  may  be  prevented,  by 
withholding  the  knowledge  of  facts 
testified  to  before  the  grand  jury, 
which,  if  known,  it  would  be  for  the 
interest  of  the  accused,  or  his  con- 
federates, to  attempt  to  disprove  by 
securing  false  testimony ;  third,  to 
conceal  the  fact  that  an  indictment  is 
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found  against  a  party  in  order  to 
avoid  the  danger  that  he  may  escape 
and  elude  arrest  upon  it  before  the 
presentment  is  made. 

When  the  indictment  is  returned, 
and  the  defendant  arrested  and 
placed  on  trial,  these  reasons  for  se- 
crecy do  not  prevail. 

To  prohibit  the  testimony  before 
the  grand  jury  being  given  under  the 
latter  circumstances,  when  the  ends 
of  justice  require  it,  would  tend  to 
defeat  instead  of  promote  justice,  and 
be  directly  in  opposition  to  the  ten- 
dency of  the  age.  which  is  to  enlarge 
rather  than  contract  the  sources  of 
evidence.  Bressler  v.  People,  117 
111.  422,  436-437,  8  N.  E.  62. 

See  also  Jenkins  v.  State,  35  Ela. 
727,  806-810,  18  So.  182,  48  Am.  St. 
Rep.  267 ;  Com.  v.  Mead,  12  Gray 
(Mass.)  167,  71  Am.  Dec.  741. 

67.  Where  a  witness'  testimony 
tends  to  show  that  a  certain  dece- 
dent held  a  certificate  of  redemp- 
tion of  land  in  trust  for  him,  his 
statement  on  proceedings  supple- 
mentary to  execution  that  the  prop- 
erty was  not  held  in  trust  for  him, 
and  that  he  did  not  know  the  de- 
cedent, is  admissible  to  contradict 
him,  and  its  exclusion  is  error. 
Boyd  V.  Boyd,  164  N.  Y.  234,  246-247, 
58  N.   E.    118. 

68.  Ex  parte  Majoribanks,  i  De 
Gex.  (Eng.)  466,  474;  Heirs  of  Hol- 
man  v.  IBank  of  Norfolk,  12  Ala. 
36g,  40g;  Scheerer  v.  Goodwin,  125 
Cal.  154,  57  Pac.  78g. 

69.  Sharp  v.  Swayne,  i  Pcnn. 
(Del.)   210,  40  Atl.   113. 

70.  Drew  v.  Wadleigh,  7  Me.  g4. 

71.  Carville  v.  Stout,  10  Ala.  7g6; 
Johnson  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  58  Iowa  348,  12  N.  W.  32g;  State 
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any  cause  inadmissible  as  substantive  evidence,'-  may  be  used  for 
this  purpose.  The  fact  that  the  answers  to  the  interrogatories  in  a 
deposition  were  not  all  read  to  the  witness  before  he  signed  the 
deposition   does  not  render  his   answers   therein   inadmissible. '•' 

Affidavits.  —  An  affidavit  of  any  sort  may  be  used  to  show  the 
affiant's  variant  statements.'^*  So  a  captain's  protest  (a  matter  of 
maritime  significance)/^  a  petition,  or  other  sworn  paper/**  may  be 
put  in  evidence  to  impeach  the  person  who  swore  thereto. 

Pleadings  in  Civil  or  Criminal  Proceedings.  —  A  complaint  sworn 
out  by  a  prosecuting  witness  to  institute  a  criminal  prosecution.''^ 


V.  Sharp,  183  Mo.  715,  82  S.  W.  134. 
So  where  a  witness'  testimony  ,  is 
twice  taken,  and  the  latter  is  put  in 
evidence,  the  adverse  party  may  put 
the  former  deposition  in  evidence  for 
purposes  of  impeachment  by  any  ma- 
terial contradiction  therein.  Hester 
r.   Lumpkin,   4  Ala.   509. 

72.  Where  a  deposition  of  a  wit- 
ness is  introduced  by  one  party  the 
other  party  may  impeach  him  by  his 
statement  in  another  deposition  that 
was  not  admissible  as  substantive  evi- 
dence by  reason  of  a  defective  cap- 
tion.    Downer  v.  Dana,  19  Vt.  338. 

Notwithstanding  that  under  the 
facts  of  a  case  a  deposition  is  not 
admissible  as  such,  it  is  properly 
admissible  as  impeaching  testimony. 
Southern  K.  R.  Co.  v.  Painter,  53 
Kan.   414,  36   Pac.  731. 

73.  Ecker  v.  McAllister,  45  Md. 
290. 

74.  Alabama.  —  Cotton  v.  State, 
87  Ala.  75,  6  So.  396. 

Florida.  —  Leslie  v.  State,  35  Fla. 
171,  17  So.  555- 

lozi'a.  —  Walrod  v.  Webster  Co., 
no  Iowa  349,  81  N.  W.  598,  47  L.  R. 
A.  480. 

Louisiana.  —  Fink  v.  Lewis,  i  La. 
Ann.  395. 

Nezv  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12;  Honstine 
V.  O'Donnell,  5  Hun  472. 

So  a  mortgage  and  affidavit  made 
as  part  of  the  same  transaction  may 
be  put  in  evidence  to  impeach  a  wit- 
ness' statement.  Camp  v.  Smith,  98 
Ind.  409. 

Where  on  his  direct  examination  a 
witness  states  that  defendant  had 
paid  no  part  of  plaintiff's  demand,  his 
statement  in  an  affidavit  in  a  crim- 
inal prosecution  that  defendant  had 
paid  a  portion  of  such  demand  to  a 


certain  third  party,  being  in  conflict 
with  his  testimony,  is  admissible  to 
contradict  him.  Carter  White  Lead 
Co.  V.  Pounds,  65  App.  Div.  476, 
72  N.  Y.  Supp.  876. 

75.  Christian  v.  Coombe,  2  Esp. 
(Eng.)  489;  Lamalere  v.  Caze,  i 
Wash.  C.  C.  435,  14  Fed.  Cas.  No. 
8003. 

76.  A  witness'  sworn  statements 
in  a  petition  for  a  new  trial,  variant 
from  his  present  testimony,  may  be 
shown.  Bellows  v.  Sowles,  59  Vt. 
63,  7  Atl.  542. 

In  an  action  on  a  policy  of  fire  in- 
surance, an  inventory  of  the  property 
consumed,  filed  in  the  probate  court 
by  plaintiff  as  executrix,  is  competent 
to  impeach  the  proofs  of  loss  coinci- 
dently  filed  by  her  with  defendant 
fire  insurance  company,  and  which 
were  put  in  evidence  on  the  trial  of 
the  cause.  Pentz  v.  Pennsylvania 
Fire  Ins.  Co.    (Md.),  48  Atl.   139. 

77.  Com.  V.  Goddard,  2  Allen 
(Mass.)    148. 

So  in  a  prosecution  for  keeping  in- 
toxicating liquors  with  intent  to  sell 
them  unlawfully,*  where  a  witness 
testifies  to  facts  tending  to  show  that 
the  accused  kept  the  place  where  the 
liquors  were  found,  it  is  error  to 
exclude  a  complaint  sworn  out  by 
the  witness  charging  another  person 
with  being  the  owner  of  the  liquors. 
Com.  V.  Snee,  145  Mass.  351,  14  N. 
E.  157. 

Contra.  —  Fowler  v.  State,  5  Day 
(Conn.)  81,  Edmond  and  Swift,  JJ., 
dissenting.  This  holding  was  based 
on  the  ground  that  the  complaint  ap- 
peared to  have  been  drawn  up  tech- 
nically by  an  attorney  as  the  basis 
of  a  public  prosecution,  and  perhaps 
with  an  averment  of  such  facts  as,  in 
the    opinion    of    the    attorney,    were' 
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or  a  verified  pleading  in  a  civil  cause/^  may  likewise  be  used  to 
show  variant  statements  of  the  person  who  swore  thereto,  except 
so  far  as  its  averments  are  merely  formal.'"  The  fact  that  the 
pleading  has  been  superseded  by  an  amended  pleading  does  not 
render  it  improper  to  use  the  statements  therein  as  impeaching 
evidence.^" 

(2.)  Declaration  Under  Oath.  —  A  statement  made  by  one  under  oath 
may  be  proved  as  a  variant  statement  to  impeach  him.^^ 

(3.)  Statements    Not    Under    Oath In  General. — A    statement    not 

under  oath  may  likewise  be  ordinarily  used  for  purposes  of 
impeachment  to  the  same  extent  as  verified  statements.^- 

Writings.  —  Thus  any  unverified  writing  of  a  witness  may  be  used 
for  this    purpose,^^   as    a    letter,^'*    or   writing,    or   book    in   which 


legally  inferable  from  the  story  of 
the  complaining  witness,  and  without 
any  view  to  preserve  a  memorial  of 
the  facts  stated.  The  paper  does  not 
profess  to  be  an  accurate  detail  of  all 
the  complaining  witness'  story. 

78.  Texas  &  St.  L.  R.  Co.  v.  Don- 
nelly, 46  Ark.  87,  93-94;  Fisher  v. 
Denver  Nat.  Bank,  22  Colo.  373,  45 
Pac.  440;  Fox  V.  Erbe,  100  App.  Div. 
343,  91  N.  Y.  Supp.  832;  Hanlon  v. 
Ehrich,  178  N.  Y.  474,  71  N.  E.  12; 
Floyd  V.  Thomas,  108  N.  C.  93, '12  S. 
E    740. 

Contra.  —  Fowler  v.  State,  5  Day 
(Conn.)  81,  on  the  ground  that  these 
writings  are  usually  drawn  in  tech- 
nical language,  with  averments  of 
legal  inferences,  apparently  different 
from  the  plain  import  of  the  simple 
detail  of  the  facts. 

In  the  United  States  courts  no 
pleading  or  discovery  of  evidence 
can  be  used  to  show  the  variant 
statements  of  accused,  testifying  in 
his  own  behalf  in  a  criminal  pro- 
ceeding.    Rev.  Stat.,  §  860. 

79.  An  averment  in  a  complaint 
sworn  to  by  a  person  in  a  police 
court  as  to  the  time  of  the  commis- 
sion of  the  offense,  not  being  binding 
uvon  that  person  on  the  trial  of  the 
cause,  cannot  be  put  in  evidence  to 
contradict  that  person's  subsequent 
testimony  as  to  such  time  given  in 
another  proceeding.  Com.  v.  God- 
dard,  2  Allen  (Mass.)   148. 

80.  In  re  O'Connor's  Estate,  118 
Cal.  69,  50  Pac.  4. 

81.  An  assessment  book  in  the 
town  assessor's  office,  showing  a 
witness'    sworn   statement   as   to   the 
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value  of  his  property,  is  admissible 
to  impeach  his  testimony  as  to  its 
value.  Le  May  v.  Brett,  81  Minn. 
506,  84  N.  W.  339. 

In  Michigan,  however,  under  a 
statute  forbidding  the  use  of  a  tax- 
payer's statement  for  any  purpose 
other  than  the  enforcement  of  the 
revenue  laws,  where  the  taxpayer  is 
a  witness,  his  statement  cannot  be 
put  in  evidence  to  contradict  his  tes- 
timony as  to  the  value  of  his  prop- 
erty, nor  can  the  statement  be  placed 
in  his  hands  and  he  be  cross-ex- 
amined as  to  its  contents.  Williams 
V.  Brown  (Mich.),  100  N.  W.  786. 

A  statement  made  by  a  deponent 
while  his  deposition  was  being  taken, 
but  which  was  afterward  corrected 
by  him  and  omitted  from  his  deposi- 
tion, may  be  proved  as  a  variant 
statement.  Gasquet  v.  Pechin,  1 4.3 
Cal.  515,  77  Pac.  481. 

82.  Burrows  v.  Goodhue,  i  Greene 
(Iowa)  48;  State  v.  Benner,  64  Ale. 
267,  282;  Gould  V.  Norfolk  Lead  Co., 
9  Cush.  (Mass.)  338,  57  Am.  Dec. 
50;  Chesley  v.  Chesley,  27  N.  H.  229, 
240. 

83.  Burruss  v.  Smith,  7$  Ga.  710; 
Tabor  V.  Judd,  62  N.  H.  288. 

84.  Southern  Kan.  R.  Co.  v. 
Painter,  53  Kan.  414,  36  Pac.  731 ; 
Hosmer  v.  Groat,  143  Mass.  16,  8  N. 
E.  431 ;  Carruth  v.  Bayley,  14  Allen 
(Mass.)  532;  Hamilton  Woolen  Co. 
V.  Goodrich,  6  Allen  (Mass.)  191; 
Perkins  v.  Adams,  5  Mete.  (Mass.) 
44;  Boatwright  v.  State,  42  Tex. 
Crim.  442,  60  S.  W.  760;  Billings  v. 
Metropolitan  L.  Ins.  Co.,  70  Vt.  477, 
41    Atl.   516. 
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he  has  made  a  memorandum.*^  The  fact  that  the  letter  is 
addressed  to  a  person  who  is  a  stranger  to  the  pending  pro- 
ceeding does  not  render  it  inadmissible.*''  A  witness'  signed 
statement  is  Hkewise  admissible.*'^  Thus  facts  recited  in  an  inden- 
ture may  be  proved  to  impeach  the  maker  thereof.**  The  mere  fact 
that  a  witness'  variant  written  statement  was  not  written  out  by 
him  personally  does  not  render  it  inadmissible  for  purposes  of 
impeachment.*^  Nor  is  it  a  valid  objection  to  the  statement  that 
it  is  also  signed  by  another  person  as  well  as  by  the  assailed 
Avntness.'"' 

Oral  Statements.  —  Furthermore  it  is  immaterial  whether  the  variant 
statement  is  in  writing  or  is  oral.**^  A  witness'  oral  statement  not 
under  oath  may  therefore  be  ordinarily  put  in  evidence  to  impeach 
him,  whether  made  in  a  conversation.®-  or  as  an  outright  declara- 
tion.''-''    The  fact  that  the  oral  statement  was  made  to  the  impeaching 


So  where  a  witness  testifies  that  he 
was  not  the  agent  of  a  certain  per- 
son, on  cross-examination  it  is  com- 
petent to  show  the  witness  a  letter 
written  by  him  tending  to  show  his 
agency,  and  upon  his  identification 
of  it  the  letter  is  properly  permitted 
to  go  to  the  jury  to  contradict  the 
witness.  Gregg  v.  Berkshire,  10 
Kan.  App.  579,  62  Pac.  550. 

85.  Where  a  witness  details  from 
memory  certain  statements  of  which 
he  had  made  a  memorandum  in  writ- 
ing, it  is  the  right  of  the  opposite 
party  to  use  the  writing  as  a  declara- 
tion of  the  witness,  for  the  purpose 
of  impeaching  his  recollection,  by 
showing  his  previous  variant  state- 
ments.    Sorrelle  v.  Craig,  9  Ala.  534. 

Where  a  witness  testifies  as  to  the 
locations  and  boundaries  of  certain 
lots  his  statements  in  respect  thereto 
in  a  book  written  by  him  while  the 
facts  were  fresh  in  his  memory  are 
admissible  to  explain,  qualify  or  con- 
trol his  testimony.  Morris  v.  Har- 
mer,  7  Pet.  (U.  S.)  554,  affirming 
Harmer  v.  Morris,  I  McLean  44,  11 
Fed  Cas.  No.  6076. 

86.  Hosmer  v.  Groat,  143  Mass. 
16,  8  N.  E.  431. 

87.  Hmvaii.  —  King  v.  Apuna,  3 
Hawaii  166. 

lozca.  —  State  v.  Wright,  112  Iowa 
436,  84  N.  W.  541- 

Massachusetts.  —  Barker  v.  Law- 
rence Mfg.  Co.,  176  Mass.  203,  57  N. 
E.  366. 

Minnesota.  —  Smith  v.  Standard  J^. 


&  Ace.  Ins.  Co.,  80  Minn.  291,  83  N. 
W.  342. 

Mississippi.  —  Harris  Z'.  Sledge,  21 
So.  783. 

Nezi.'  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12. 

Pennsylvania.  —  Fairfield  Pack.  Co. 
V.  Southern  Mut.  F.  Ins.  Co.,  44  Atl. 
317;  Frack  V.  Gerber,  167  Pa.  St. 
316,  31   Atl.  640. 

88.  Where  a  witness  testified  as 
to  his  son's  age,  an  indenture  of  ap- 
prenticeship reciting  the  son's  age 
and  different  from  the  witness'  testi- 
mony, may  be  used  to  impeach  the 
witness.  Everson  v.  Carpenter,  17 
Wend.    (N.  Y.)   419. 

89.  King  V.  Apuna,  3  Hawaii  166; 
Jacobs  V.  Boston  El.  R.  Co.  (Mass.), 
74  N.  E.  349;  Hughes  V.  Delaware 
&  H.  C.  Co.,  176  Pa.  St.  254,  35  Atl. 
190. 

90.  Smith  V.  Metropolitan  R.  Co., 
137  Mass.  61. 

91.  Illinois  C.  R.  Co.  v.  Wade, 
206  111.  523,  69  N.  E.  565 ;  Inhabitants 
of  Milford  v.  Inhabitants  of  Veazie 
(Me.),  14  Atl.  730;  Com.  v.  Nefus, 
135  Mass.  533 ;  Hanlon  v.  Ehrich,  178 
N.  Y.  474,  71  N.  E.  12,  affirming  80 
App.  Div.  359,  80  N.  Y.  Supp.  692; 
Gandolfo  v.  Appleton,  40  N.  Y.  533; 
Charlton  v.  Unis,  4  Gratt.    (Va.)   58. 

92.  Wilson  v.  Genseal,  113  111.  403, 
I  N.  E.  905;  People  V.  Thiede,  11 
Utah  241,  59  Pac.  837. 

93.  Alahama.  —  Gregory  v.  State, 
140  Ala.  16,  2)7  So.  259;  Borland  v. 
Mayo,  8  Ala.   104. 
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party's  attorney  in  his  office  does  not  impair  its  admissibility."'' 
(4.)  Particular  Kinds  of  Statements.  —  An  advertisement  by  a  wit- 
ness offering*  property  for  sale  is  admissible  to  show  his  variant 
statements/"^  but  an  obituary  notice  published  in  a  newspaper  cannot 
be  used."" 

C.  As  Affected  by  Manner  and  Occasion  of  Statement. 
The  time  when  the  variant  statement  was  made  has  no  effect 
upon  its  admissibility,  although  it  affects  its  weight."^  Thus  a 
variant  statement  may  be  proved  where  it  is  made  after  another 
statement  that  is  proved  as  substantive  evidence,"^  or  after  the 
beginning  of  the  action  in  which  it  is  put  in  evidence,"''  or  on  the 
very  trial  where  it  is  shown,^  or  before  the  assailed  witness  testifies,'^ 
or  after  he  has  completed  his  testimony. ■''  The  place  where  the 
variant   statement  was   made   is   likewise   immaterial.*     Nor   is   it 


Arkansas.  —  St.  Louis,  I.  M.  &  S. 
R  Co.  V.  Faisst,  68  Ark.  587,  61  S. 
W.  374;  Bobo  V.  Bryson,  21  Ark. 
387,  76  Am.  Dec.  406. 

Connecticut.  —  State  v.  Bradnack, 
69  Conn.  212,  27  Atl.  .492,  43  L.  R. 
A.  620. 

Georgia.  —  Jordan  v.  State,  120  Ga. 
864,  48  S.  E.  352;  Columbus  R.  Co. 
V.  Peddy,  120  Ga.  589,  48  S.  E.  149; 
Womack  v.  State,  72  Ga.  215. 

Illinois.  —  Phillips  v.  Kesterson, 
154  III.  572,  39  N.  E.  599;  Presley 
f.   Powers,  82  111.   125. 

Kansas.  —  Southern  Kan.  R.  Co.  v. 
Painter,  53  Kan.  414,  36  Pac.  731. 

Massachusetts.  —  Day  v.  Stickney, 
14  Allen  255. 

Nebraska.  —  Williams  v.  Eiken- 
berry,  25  Neb.  721,  41  N.  W.  770,  13 
Am.  St.  Rep.  517. 

New  Hampshire.  —  Villineuve  v. 
Manchester  St.  R.,  60  Atl.  748. 

Neiv  York.  —  Kay  v.  Metropolitan 
St.  R.  Co.,  163  N.  Y.  447,  57  N.  E. 
751. 

Texas.  —  Garahy  v.  Bayley,  25 
Tex.  Supp.  294. 

94.  State  v.  Williams,  91  N.  C. 
599- 

95,  Where  a  witness  testified  that 
a  certain  railroad  eating-house  was 
unprofitable,  it  is  error  to  exclude  a 
notice  in  respect  thereto  as  follows : 
"  For  sale  —  Railroad  eating-house, 
with  furniture  and  good  will,  on  line 
of  U.  P.  R.  R.  in  Neb. ;  regular  eat- 
ing-house for  all  trains ;  large  trains 
and  large  profits;"  the  same  being- 
offered     to     impeach     the     witness. 
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Markel   v.    Moudy,    13    Neb.    322,    14 
N.  W.  409. 

96.  Where  a  witness  testified  to 
a  testatrix'  insanity,  an  obituary  no- 
tice reciting  her  unusual  intelligence 
and  memory,  and  published  with  the 
witness'  sanction,  is  not  admissible 
to  impeach  him,  for  "  such  a  notice 
does  not  purport  to  be,  and  is  not 
understood  as,  a  statement  of  facts 
from  which  anyone  is  justified  in 
drawing  legal  conclusions.  .  .  . 
It  did  not  purport  to  be  a  state- 
ment .  .  .  with  reference  to  the 
sanity  of  the  testatrix  at  the  time 
the  will  was  executed."  In  re  Hull's 
Will,  117  Iowa  738,  89  N.  W.  979. 

97.  People  v.  Moore.  15  Wend. 
(N.  Y.)  419;  State  v.  Dixon,  131  N. 
C.  808,  42  S.  E.  944- 

98.  So  where  a  physician's  certifi- 
cate in  a  proof  of  death  filed  with  a 
life  insurance  company  was  after- 
ward put  in  evidence  in  an  action  on 
the  policy,  the  physician's  variant 
statement,  made  after  the  certificate 
was  drawn,  may  be  proved  to  im- 
peach him.  Baldi  v.  Metropolitan  L. 
Ins.  Co.,  24  Pa.  Super.  Ct.  275. 

99.  Sowles  V.  Carr,  70  Vt.  630,  41 
Atl.  581. 

1.  Masterton  v.  Boyce,  53  Hun 
630,  6  N.  Y.  Supp.  65. 

2.  Tucker  v.  Welsh,  17  Mass.  160, 
9  Am.  Dec.   137. 

3.  ]\IcGinnis  v.  Grant,  42  Conn. 
77  \  Tucker  v.  Welsh,  17  Mass.  160, 
9  Am.  Dec.  137. 

4.  State  V.  Dixon,  131  N.  C.  808, 
42  S.  E.  944. 
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material  whether  the  variant  statement  was  made  in  the  presence  or 
the  absence  of  the  party  opposed  to  the  party  proving  it.^  More- 
over, where  a  participant  in  a  conversation  that  is  admissible  as 
substantive  evidence  testifies  thereto,  the  fact  that  all  persons 
affected  thereby  were  not  present  when  he  made  a  variant  state- 
ment in  respect  to  what  was  said  in  the  conversation  does  not 
render  it  inadmissible.'' 

Where  Statement  Fragmentary.  —  The  fact  that  a  witness'  testimony 
was  discontinued  in  the  midst  and  never  completed  does  not  render 
proof  of  the  statements  made  therein,  improper  as  impeaching 
evidenced 

D.  As  Affected  by  Substance  oe  Statement.  —  a.  Opinion  or 
Conclusion.  —  Where  opinion  evidence  is  properly  receivable  from 
a  witness  as  substantive  evidence,  the  witness'  contrary  opinion  may 
always  be  proved  to  impeach  him.^ 

Where  Receivable  Merely  as  Res  Gestae.  —  The  fact  that  the  witness' 
opinion  introduced  as  substantive  evidence  was  introduced  merely 
as  res  gestae  does  not  render  the  variant  opinion  any  the  less 
admissible.^ 

Opinion  Evidence  Improperly  Received.  —  It  seems  that  where  opinion 


5.  Hertz  v.  Minzescheimer,  12 
Misc.  58,  33  N.  Y.  Supp.  48. 

Rationale —  "  A  witness  can  make 
evidence  against  himself  in  the  ab- 
sence of  both  parties."  Beardsley  v. 
Wildman,  41    Conn.   515. 

6.  Rice  V.  New  England  M.  Ins. 
Co.,  4  Pick.    (Mass.)   439. 

7.  Knowlton  v.  Moseley,  105 
Mass.   136. 

8.  United  States.  —  United  States 
t'.  Holmes,  i  Cliff.  98,  26  Fed.  Cas. 
No.   15,382. 

Idaho.  —  State  v.  Crea,  76  Pac. 
1013. 

Kentucky.  —  Montgomery  ?'.  Com., 
88  Ky.  509,  II  S.  W.  475. 

Massachusetts.  —  Handy  v.  Can- 
ning,  166  Mass.  107,  44  N.  E.  118. 

Michigan.  —  Beaubien  v.  Cicotte, 
12  Mich.  459,  487. 

IVisconsin.  —  Waterman  v.  Chicago 
&  A.  R.  Co..  82  Wis.  613,  629-630,  52 
N    W.  247,  1 1 36. 

Proof  of  the  witness'  variant  opin- 
ion has  the  double  effect  of  affecting 
his  credibility  and  of  giving  a  ground 
for  distrusting  his  ability  to  form  a 
correct  opinion.  Cockran  v.  Amsden, 
104  Ind.  282.  3  N.  E.  934. 

Illustrations.  —  Where  an  attest- 
ing witness  to  a  will  who  testifies  as 
to  the  testator's  mental  capacity  as- 


serts that  he  did  not,  two  days  before 
the  execution  of  the  will,  state  that 
the  testator  had  become  an  imbecile, 
his  statement  to  that  effect  may  be 
proved.  Burney  v.  Torrey,  100  Ala. 
157,  14  So.  685,  46  Am.  St.  Rep.  33. 

A  witness'  testimony  as  to  the 
vplue  of  certain  property  may  be  im- 
peached by  proof  that  he  previously 
entertained  a  different  opinion.  San 
Diego  L.  &  T.  Co.  v.  Neale,  88  Cai. 
50,  67,  25  Pac.  977,  II  L.  R.  A.  604. 

A  witness'  testimony  that  a  testator 
was  of  sound  mind  may  be  impeached 
by  his  statements  that  the  testator 
was  childish  and  was  going  crazy. 
Staser  z:  Hogan,  120  Ind.  207,  21  N. 
E.  911. 

An  expert  witness'  opinion  that 
the  permanent  disability  of  a  person 
who  had  been  twice  injured  was  due 
to  the  second  injury  and  not  to  t'ne 
first,  may  be  impeached  by  proof  of 
his  opinion  expressed  in  former  testi- 
mony that  the  first  injury  was  likely 
to  be  permanent.  Brooks  v.  Roches- 
ter R.  Co.,  156  N.  Y.  244,  so  N.  E. 
945,  reversing  88  Hun  6x4,  35  N.  Y. 
Supp.  1 104,  10  Misc.  88,  31  N.  Y. 
Supp.   179. 

9-  United  States  v.  Holmes,  I 
Cliff.  98,  26  Fed.  Cas.  No.  15,382. 
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evidence  is  received  without  objection,  although  incompetent  in  case 
of  objection,  it  may  Hkewise  be  contradicted  by  proof  of  the 
witness'  contrary  opinions.^"  Moreover,  although  opinion  evidence 
is  not  admissible  as  substantive  evidence  under  the  circumstances 
of  the  case,  in  some  jurisdictions  a  witness'  opinion  or  conclusion 
reasonably  tending  to  contradict  his  testimony  as  to  facts  is  never- 
theless receivable  to  impeach  him.^^ 


10.  Sharp  v.  Hall,  86  Ala.  no,  s 
So.  497,  II  Am.  St.  Rep.  23,  holding 
variant  statements  of  opinion  admis- 
sible in  such  case. 

Com[>arc,  however,  Jordan  v.  Mc- 
Kinncy,  144  Mass.  438,  il  N.  E.  702, 
and  Ryerson  v.  Abington,  102  Mass. 
526,  in  the  former  of  which  cases  par- 
ticularly, the  decision  of  the  court 
that  the  variant  opinions  could  not  be 
proved  seemed  to  turn  largely  on  the 
fact  that  the  incompetent  opinions 
could  have  been  stricken  from  evi- 
dence on  motion  of  the  party  offer- 
ing the  impeaching  proof. 

11.  Kentucky.  —  Cox  v.  Com.,  24 
Ky.  L.  Rep.  680,  69  S.  W.  799;  Mul- 
lins  V.  Com.,  23  Ky.  L.  Rep.  2433,  67 
S.  W.  824;  Louisville  &  N.  R.  Co.  v. 
Alumbaugh's  Adm'r,  21  Ky.  L.  Rep. 
134,  51  S.  W.  18;  Franklin  v.  Com., 
20  Ky.  L.  Rep.  1 1 37,  48  S.  W.  986. 

Contra.  —  Ross  v.  Com.,  55  S.  W. 
4;  Kennedy  v.  Com.,  14  Bush  340, 
355-361. 

Massachusetts.  —  Whipple  v.  Rich, 
180  Mass.  477,  63  N.  E.  5;  Com.  v. 
Wood,  III   Mass.  408. 

Contra. — Williams  v.  Spencer,  150 
Mass.  346,  23  N.  E.  105,  15  Am.  St. 
Rep.  206,  5  L.  R.  A.  790. 

M  i  c  hi  gan.  —  McClellan  v.  Ft. 
Wayne  &  B.  I.  R.  Co.,  105  Mich.  loi, 
62  N.  W.  1025,  Hooker,  J.,  dissent- 
ing. 

Contra.  —  People  v.  Stackhouse,  49 
Mich.  76,  13  N.  W.  364. 

Nezu  York.  —  Woodrick  v.  Wood- 
rick,  141  N.  Y.  457,  36  N.  E.  395; 
Dudley  v.  Satterlee,  8  Misc.  538,  28 
N.  Y.  Supp.  741 ;  Mayer  v.  People, 
80  N.  Y.  364,  378,  Church  and  Dan- 
forth,  JJ.,  dissenting;  Patchin  v. 
Astor  Mut.  Ins.  Co.,  13  N.  Y.  268, 
Marvin,  J.,  dissenting. 

Contra.  —  Schell  v.  Plumb,  55  N. 
Y.  592,  599,  overruling  46  How.  Pr. 
II,  23;  Holmes  v.  Anderson,  18  Barb. 
420. 
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Ohio.  —  Heintz  v.  Caldwell,  16 
Ohio  Cir.  Ct.  630. 

Illustrations.  —  In  a  prosecution 
for  shooting  with  intent  to  kill, 
where  a  witness  testifies  to  facts 
tending  to  show  that  accused  fired 
accidentally,  his  declarations  that 
"  We  had  the  thing  fixed  up  when 
the  boy  shot  that  deputy  sheriff," 
and  "  The  boy  got  mixed  up  in  that 
jewelry  stealing,  and  now  he  has 
shot  the  deputy  sheriff,"  are  ad- 
missible to  impeach  him.  State  v. 
Matheson   (Iowa),  103  N.  W.   137. 

Where  a  witness  (father  of  ,-iC- 
cused,  who  was  being  tried  for  homi- 
cide) testifies  that  the  accused  was 
insane  at  the  time  of  the  offense,  his 
prior  statement  that  he  regretted  the 
killing,  that  he  would  rather  have 
seen  the  accused  than  the  deceased 
killed,  and  that  accused  had  always 
been  a  bad,  unruly  boy  is  admissible 
to  impeach  him.  Cox  v.  Com.,  24 
Ky.  L.  Rep.  680,  69  S.  W.  799. 

Where  a  witness  testifies  on  a 
prosecution  for  homicide  to  facts 
making  a  case  of  self-defense,  his 
statements  (i)  that  deceased  was 
killed  for  nothing,  and  (2)  that  the 
slayer  killed  deceased  because  de- 
ceased would  not  pay  the  slayer  the 
debt  deceased  owed  him,  are  properly 
admitted.  Mullins  v.  Com.,  23  Ky. 
L.  Rep.  2433,  67  S.  W.  824. 

A  witness  who  testified  to  an  alibi 
for  accused  may  be  impeached  by 
proof  of  the  witness'  statements  that 
in  his  opinion  accused  committed  the 
crime.  Combs  v.  Com.,  21  Ky.  L. 
Rep.  1778,  56  S.  W.  425. 

In  an  action  for  personal  injuries 
sustained  in  a  collision,  where  a  wit- 
ness testified  that  there  was  nothing 
to  obstruct  the  view  either  of  the 
driver  of  the  dray  or  of  the  motor- 
man  of  the  car  that  collided,  the  wit- 
ness' statement  that  the  driver  was 
not  to  blarne  may  be  proved  to  im- 
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In  North  Carolina  it  seems  the  witness'  opinion  should  be  based 
on  first-hand  information,  and  not  on  mere  surmise.'-  In  other 
jurisdictions  a  witness'  opinion  cannot  be  shown  to  impeach  his 
testimony  as  to  facts,  under  circumstances  where  opinions  or  conclu- 
sions are  not  admissible  as  substantive  evidence.^'"' 


peach  him.  Whipple  v.  Rich,  i8o 
Mass.  477,  63   N.   E.   5. 

On  a  prosecution  for  overdriving  a 
horse,  where  a  witness  testified  that 
he  had  seen  accused  driving  the  horse 
and  that  he  was  not  overdriving,  his 
statement  that  accused  was  guilty 
may  be  proved  to  impeach  him. 
Com.  V.  Wood,  III  Mass.  408. 

A  witness  who  testified  to  facts 
showing  no  want  of  care  on  the  part 
of  a  motorman,  the  witness  being  the 
conductor,  may  be  impeached  by  his 
statement  that  if  he  had  had  his  own 
motorman  the  accident  would  not 
have  happened.  McClellan  v.  Ft. 
Wayne  &  B.  I.  R.  Co.,  105  Mich.  loi, 
62  N.  W.  1025,  Hooker,  J.,  dissenting. 

In  a  criminal  prosecution  where 
a  witness  testifies  to  facts  tending  to 
show  that  accused  was  innocent,  he 
may  be  impeached  by  his  statement 
that  accused  was  guilty  of  a  great 
wrong.  Mayer  v.  People,  80  N.  Y. 
364,  378,  Church,  C.  J.,  and  Dan- 
forth,  J.,  dissenting. 

In  an  action  to  recover  the  insur- 
ance on  a  steamboat  that  had  burned, 
where  a  witness  for  plaintifif  testi- 
fied to  the  entire  seaworthiness  of 
the  boat,  and  that  the  woodwork 
around  the  smokestack  was  properly 
protected  from  the  heat,  it  is  error 
to  exclude  proof  of  his  statement  that 
$500  expended  on  the  water-jackets 
(which  surrounded  the  smokestacks, 
but  which  were  not  filled  with  water 
at  the  time  of  the  fire)  would  have 
saved  the  whole.  Patchin  v.  Astor 
Mut.  Ins.  Co.,  13  N.  Y.  268,  Marvin, 
J.,  dissenting. 

Where  the  wife  of  accused  charged 
with  murder  testified  in  his  behalf, 
her  statement  "  Oh,  little  did  I  think 
I  would  have  married  a  murderer  in 
my  own  family  "  is  admissible  to  im- 
peach her.  State  v.  Exum  (N.  C), 
50  S.  E.  283. 

In  a  prosecution  for  seduction, 
where  defendant's  witness  attacks 
prosecutrix'  character  for  chastity, 
his  statement  that  he  knew  sufficient 


to  convict  the  defendant  may  be 
proved  to  impeach  him.  Com.  v. 
Lamberton,  2  Brewst.    (Pa.)    565. 

12.  State  V.  Exum  (N.  C),  50  S. 
E.  283. 

13.  Florida.  —  Myers  v.  State,  43 
Fla.  500,  31   So.  275,  279a. 

Idaho.  —  State  v.  Crea,  76  Pac. 
1013. 

Illinois.  —  Teal  v.  Meravey,  12  111. 
App.  32. 

Indiana.  —  Rucker  v.  Beaty,  3  Ind. 
70. 

Missouri.  —  Hamburger  v.  Rinkel, 
164  Mo.  398,  64  S.  W.  104;  Sweeney 
V.  Kansas  City  C.  R.  Co.,  150  Mo. 
385,  51  S.  W.  682;  McFadin  v.  Cat- 
ron, 120  Mo.  252,  25  S.  W.  506. 

Nebraska.  —  See  Curran  v.  Per- 
cival,  21  Neb.  434,  32  N.  W.  213. 

Tennessee.  —  Brown  v.  Odill,  104 
Tcnn.  250,  56  S.  W.  840,  78  Am.  St. 
Rep.  914,  52  L.  R.  A.  660;  Saunders 
V.  City  &  S.  R.  Co.,  99  Tenn.  130,  41 
S.  W.  1031. 

Texas.  —  Parker  v.  State  (Tex. 
Crim.),  80  S.  W.  1008;  Vann  v. 
State  (Tex.  Crim.),  77  S.  W.  813; 
Martin  v.  State  (Tex.  Crim.),  67  S. 
W.  lis;  Cogdell  v.  State,  43  Tex. 
Crim.  178,  63  S.  W.  645;  Red  v. 
"State,  39  Tex.  Crim.  414,  46  S.  W. 
408;  Phipps  V.  State,  34  Tex.  Crim. 
608,  31  S.  W.  657;  Gulf,  C.  &  S.  F. 
R.  Co.  v.  South  wick  (Tex.  Civ. 
App.),  30  S.  W.  592;  Drake  v.  State, 
29  Tex.  App.  265,  15  S.  W.  725. 

IVest  Virginia.  —  State  v.  Good- 
win, 32  W.  Va.  177,  9  S.  E.  85. 

Where  in  an  action  on  a  policy  of 
maritime  insurance  a  witness  testi- 
fies to  facts  tending  to  show  a  con- 
cealment of  material  facts  by  plain- 
tiff, his  statement  that  defendant  had 
not  a  leg  to  stand  on  may  be  proved 
to  impeach  him.  Elton  v.  Larkin,  5 
Car.   &  P.    (Eng.)    385,  390-391- 

Where  a  witness  who  had  been 
charged  with  the  offense,  jointly  with 
defendant,  testifies  in  his  behalf,  and 
gives  evidence  tending  to  account  for 
the    movements    of   himself   and    de- 
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b.  Witness'  State  of  Mind.  —  An  assailed  witness'  previous  state- 
ment showing  a  state  of  mind  at  variance  with  that  which  would 
be  likely  to  be  produced  by  the  facts  testified  to  by  him  may  also 
be  shown. ^* 

E.  Cross-Examination  of  Assailed  Witness  as  to  Variant 
Statements,  and  Its  Effect.  —  a.  Right  to  Cross-Examine. 
(1.)  In  General.  —  It  is  held  proper,  in  some  jurisdictions,  to  ask  a 
witness  a  general  cross-question  as  to  whether  he  has  ever  made  a 
statement  variant  from  his  testimony  given  on  the  present  trial  ;^'^ 


fendant  on  the  night  of  the  crime,  it 
is  error  to  admit  proof  of  his  state- 
ment that  "  [defendant]  pulled  me 
into  this.  ...  I  will  furnish  facts 
that  will  send  him  to  hell."  People 
V.  Collum,  122  Cal.  i86,  54  Pac.  589. 

Where  in  an  action  for  negligence 
the  defense  was  that  plaintiff  was 
warned  of  the  danger,  and  a  witness 
so  testifies,  it  is  error  to  permit  him 
to  be  impeached  by  proof  of  his  state- 
ment that  he  was  to  blame  for  the 
accident.  Simms  v.  Forbes  (Miss.), 
38  So.  546. 

Where  a  witness  testifies  in  be- 
half of  accused  he  cannot  be  im- 
peached by  proof  of  his  statement 
that  he  was  convinced  that  accused 
did  the  killing.  State  v.  Davidson,  9 
S.  D.  564,  70  N.  W.  879. 

In  a  trial  for  murder,  where  a  wit- 
ness testifies  to  facts  tending  to  show 
that  deceased  was  the  aggressor,  his 
opinion  that  defendant  took  advan- 
tage of  deceased  cannot  be  proved  to 
impeach  him.  Davis  v.  State  (Tex. 
Crim.),  20  S.  W.  923. 

14.  Where  a  witness  testifies  in 
respect  to  an  alleged  sudden  stoppage 
of  a  train,  whereby  a  passenger  was 
thrown  against  a  desk  and  injured, 
that  there  was  no  unusual  shock  or 
jar  when  the  train  stopped,  his  state- 
ment to  the  injured  party  that  he 
hoped  he  would  not  report  it  is  ad- 
missible to  impeach  him.  Chicago  & 
N.  W.  R.  Co.  V.  De  Clow,  124  Fed. 
142. 

15.  United  States.  —  Toplitz  v, 
Hedden,   146  U.   S.  252. 

California.  —  Western  Union  Oil 
Co.  V.  Newlove,  145  Cal.  772,  79  Pac. 
542.. 

District  of  Columbia.  —  Weaver  v. 
Baltimore  &  O.  R.  Co.,  3  App.  D.  C. 
436,  450. 
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Kentucky.  —  Stevenson  v.  Com.,  19 
Ky.  L.  Rep.   1505,  44  S    W.  634. 

Massachusetts.  —  Hathaway  v. 
Crocker,  7  Mete.  262. 

New  York.  —  Squier  v.  Hanover 
Fire  Ins.  Co.,  162  N,  Y.  552,  57  N. 
E.  93,  76  Am.  St.  Rep.  349. 

In  California  it  seems  that  it  is 
error  for  the  court  to  exclude  ques- 
tions of  this  character.  People  v. 
Howard,  143  Cal.  316,  76  Pac.  11 16, 
Beatty,  C.  J.,  and  Shaw,  J.,  dissent- 
ing; People  z'.  Robles,  29  Cal.  421. 

In  New  York,  however,  the  allow- 
ance of  such  questions  is  addressed 
to  the  discretion  of  the  trial  court, 
and  while  it  is  a  departure  from  the 
usual  practice  to  exclude  them,  yet 
it  is  not  assignable  error.  Miller  v. 
Barth,  36  Misc.  810,  74  N.  Y.  Supp. 
869. 

In  England  it  seems  that  such  a 
question  cannot  be  asked  where  the 
variant  statement  is  in  writing  and 
the  writing  is  made  the  best  evi- 
dence, as  in  case  of  the  written 
statement  of  testimony  taken  at  an 
examining  trial.  Reg.  v.  Shellard,  9 
Car.  &  P.  (Eng.)  277;  Reg.  v. 
Holden,  8  Car.  &  P.    (Eng.)  606. 

Illustrations —  Where  a  witness' 
age  is  very  material  and  she  testi- 
fies it  is  sixteen,  it  is  error  to  ex- 
clude questions  put  the  witness  as  to 
her  variant  statements,  in  substance 
as  follows,  although  none  of  the 
questions  is  sufficient  to  constitute  a 
foundation  for  impeachment:  (i) 
Do  you  remember  telling  Mrs.  F., 
Ruth  R,  Roy  F.,  and  James  C.  you 
were  seventeen  years  old?  (2)  Do 
you  recollect  ever  telling  Mrs.  F.  and 
Ruth  F.  that  you  were  seventeen 
years  old?  (3)  Did  you  testify  in 
the  examining  court  before  Judge 
C,  in  response  to  the  question  "  Did 
you    state    to    Mrs.    F.    and    Ruth    F. 
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but  in  other  jurisdictions  such  an  inquiry  is  not  allowed.'* 
In  all  jurisdictions,  however,  it  is  held  that  a  party  should  be  per- 
mitted to  cross-examine  a  witness  as  to  specific  variant  statements 
made  by  him  orally,  where  his  attention  is  called  with  particularity 
to  the  alleged  statement."     The  fact  that  the  variant  statement  is 


that  you  were  seventeen  years  old," 
"Yes,  sir?"  (4)  Did  you  at  any 
time  that  you  now  recollect  state  to 
any  person  during  the  past  year  that 
you  were  seventeen  years  old?  (5) 
Do  you  recollect  stating  that  you 
were  seventeen  years  old  to  Frank 
N.,  the  policeman,  to  A.  T.,  a  police- 
man, to  Roy  R,  Mrs.  F.,  Ruth  F., 
Mrs.  Flora  F.,  Mr.  S.,  Miss  Wilda 
S.,  James  S.,  James  C,  Parker  L., 
and  numerous  other  people?  People 
V.  Howard,  143  Cal.  316,  76  Pac. 
1 1 16,  Beatty,  C.  J.,  and  Shaw,  J.,  dis- 
senting. 

Where  a  witness  testifies  to  facts 
tending  to  show  that  defendant  was 
innocent,  it  is  proper  on  cross-ex- 
amination to  ask  him  whether  he 
had  not  said  that  defendant  was 
guilty  of  a  great  wrong,  although 
such  inquiry  did  not  point  directly 
to  a  declaration  of  the  witness'  be- 
lief in  the  defendant's  guilt  of  the 
particular  offense  for  which  he  was 
on  trial.  Mayer  v.  People,  80  N.  Y. 
364,  378,  Church,  C.  J.,  and  Dan- 
forth,  J.,  dissenting. 

16.  General  Inquiry  to  Witness 
as  to  Variant  Statements  Properly 
Disallowed — It  is  proper  to  refuse 
to  permit  adverse  counsel,  with  no 
information  that  a  witness  has  made 
previous  variant  statements,  to  re- 
quire him  on  cross-examination  to 
repeat  whatever  previous  conversa- 
tions he  may  have  had  concerning 
the  case  on  trial,  in  the  hope  that 
some  variant  statement  might  be  un- 
earthed. Sylvester  v.  State  (Fla. ), 
35  So.  142.  A  party  cannot  pursue 
the  cross-examination  of  a  witness 
merely  because  the  witness  might 
answer  untruthfully  concerning  some 
matter  and  thus  render  himself  liable 
to  impeachment.  City  of  Chicago  v. 
Lonergan,  196  111.  518,  63  N.  E.  1018. 
It  is  proper  to  exclude  a  question 
asked  a  witness  as  to  whether  she 
had  held  conversation  with  others  in 
which  she  stated  the  facts  otherwise 
than  in  her  testimony  on  the  stand, 
the  tendency  of  the  questions  being 


to  incriminate  the  witness.  State  v. 
Simpson,  9  N.  C.  580. 

Where  a  witness  had  on  a  former 
occasion  testified  to  a  certain  trans- 
action, the  question,  "  Did  you  testify 
to  all  the  particulars  of  what  tran- 
spired there,  when  you  testified  be- 
fore the  commissioners?  "  is  properly 
e.xcluded.  Bridgman  v.  Corey,  62  Vt. 
I,  20  Atl.  273. 

17.  England.  —  Crowley  v.  Page, 
7  Car.  &  P.  789. 

Scotland.  — 15  &  16  Vict.,  c.  27, 
§3. 

Alabama.  —  Floyd  z'.  State,  82  Ala. 
16,  2  So.  683. 

Arkansas.  —  State  v.  Milan,  24 
Ark.  346;  Atkins  v.  State,  16  Ark. 
568,  582. 

California.  —  People  v.  Adams,  137 
Cal.  580,  70  Pac.  662;  People  v.  Cole, 
127  Cal.  545,  59  Pac.  984;  People  v. 
Lee  Ah   Chuck,  66  Cal.  662,   6  Pac. 

Georgia.  —  Biggers  v.  King,  54  Ga. 
369. 

Illinois.  —  Cook  v.  Hunt,  24  111. 
536. 

Indiana.  —  Burdick  v.  Hunt,  43 
Ind.  381  ;  Gibson  v.  State,  9  Ind.  264. 

loiva.  —  State  v.  Wright,  112  Iowa 
436,  84  N.  W.  541 ;  Ross  V.  Hayne, 
3  Greene  211. 

Kansas.  —  State  v.  Zimmerman,  3 
Kan.  App.  172,  42  Pac.  828. 

Massachusetts.  —  Com.  v.  Chance, 
174  Mass.  245,  54  N.  E.  551.  75  Am. 
St.  Rep.  306. 

Michigan.  —  Battishill  v.  Humph- 
reys, 64  Mich.  514,  38  N.  W.  581. 

Minnesota.  —  Wommer  v.  Segel- 
baum,  78  Minn.  182,  80  N.  W.  952; 
Hoye  V.  Chicago,  M.  &  St.  P.  R.  Co., 
46  Minn.  269,  48  N.  W.  1 117. 

Mississippi.  —  Goode  v.  Linecum,  2 
Miss.  281. 

Neiv  York.  —  Brunnemer  v.  Cook, 
89  App.  Div.  406,  85  N.  Y.  Supp.  954; 
Hertz  V.  Minzescheimer,  12  Misc.  58, 
32,  N.  Y.  Supp.  48;  Palmeri  v.  Man- 
hattan R.  Co.,  60  Hun  579,  14  N.  Y. 
Supp.  468,  affirmed  133  N.  Y.  261,  30 
N.  E.  looi,  28  Am.  St.  Rep.  322,  16 
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also  admissible  as  substantive  evidence  does  not  render  it  any  the 
less    proper    to   cross-examine    the    witness    v^ith    respect    thereto."* 

Where  Statement  Is  Opinion.  —  In  cases  where  a  witness  may  be 
impeached  by  proof  of  his  oi)inion  or  conclusion,  the  cross-exam- 
ination may  properly  extend  to  an  inquiry  whether  or  not  he 
exi)rcsscd   such   opinion   or  conclusion.^" 

Right  to  Read  Cross-Question  Where  Witness  Deposed.  —  Where  a 
witness'  deposition  was  twice  taken  and  in  the  second  deposition  a 
cross-question  was  put  the  witness  as  to  specific  variant  statements 
made  by  him,  and  one  party  puts  in  evidence  the  former  deposition 
but  not  the  latter,  it  nevertheless  is  proper  for  the  adverse  party 
to  read  in  evidence  such  cross-question  and  the  answer  thereto  as 
contained  in  the  second  deposition,  especially  where  the  court 
allowed  the  former  party  to  read  the  direct  examination  if  he  so 
desired.-" 

Right  to  Cross-Examine  Where  Admission  of  Variance  Not  Expected. 
The  fact  that  the  party  cross-examining-  the  witness  does  not 
expect  to  elicit  an  admission  of  the  existence  of  a  variance  from  the 
assailed  witness  is  no  ground  for  disallowing  the  question. ^^ 

Where  Party  Not  Prepared  to  Prove  Variant  Statements.  —  It  is  proper 
to  allow  a  party  to  cross-examine  a  witness  as  to  his  former  variant 
statements  although  it  is  apparent  that  the  party  is  not  prepared  to 
prove  them.--  In  putting  such  a  question  the  cross-examiner  may 
use  a  copy  of  minutes  of  witness'  testimony  in  a  former  proceeding.^^ 


L.  R.  A.  136;  Mitchell  v.  Hinman,  8 
Wend.  667. 

Oregon.  —  Smitson  v.  Southern 
Pac.  Co.,  37  Or.  74,  60  Pac.  907; 
Krewson  v.  Purdom,  13  Or.  563,  573- 
574,   II   Pac.  281. 

South  Carolina.  —  Sentell  z'.  South- 
ern R.  Co.,  49  S.  E.  215 ;  Bickley  v. 
Commercial  Bank,  43  S.  C.  528,  21 
S.  E.  886. 

Tennessee. — Jones  v.  Jennings,  10 
Humph.  428. 

Vermont.  —  Town  of  Randolph  v. 
Town  of  Woodstock,  35  Vt.  292. 

IVest  Virginia.  —  Morgan  7'. 
Franklin  Ins.  Co.,  6  W.  Va.  496. 

Wisconsin.  —  Lowe  v.  State,  96  N. 
W.  417;  Selsby  v.  Redlon,  19  Wis. 
17- 

So  a  witness  who  testifies  to  a 
fact  may  be  cross-examined  as  to  his 
previous  statement  that  he  knew 
nothing  about  the  matter.  Goode  v. 
Linecum,  2  Miss.  281. 

An  objection  to  a  question  as  to 
a  specific  variant  statement,  tnat  it 
is  not  proper  cross-examination,  is 
properly  overruled.  People  v.  Brady, 
133  Cal.  XX,  65  Pac.  823. 
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18.  Cravens  v.  Bennett,  17  Colo. 
419,  30  Pac.  61. 

19.  Whipple  V.  Rich,  180  Mass. 
477.  63  N.  E.  5 ;  Handy  v.  Canning, 
166  Mass.  107.  44  N.  E.  118;  Com. 
V.  Wood,  III  Mass.  408;  Mayer  v. 
People,  80  N.  Y.  364,  378,  Church,  C. 
J.,  and  Danforth,  J.,  dissenting. 

But  in  Tennessee,  where  an  opin- 
ion cannot  be  proved  for  purposes  of 
impeachment  if  not  admissible  as 
substantive  evidence,  it  is  error  to 
compel  a  witness  to  answer  a  ques- 
tion as  to  such  opinion.  Saunders  1'. 
City  &  S.  R.  Co.,  99  Tenn.  130,  41 
S.  W.   1 03 1. 

20.  "  If  the  witness  had  been  in 
court  it  would  have  been  competent 
for  the  adverse  party  to  ask  him 
that  question  for  the  purpose  con- 
templated ;  the  witness  not  being  in 
court  it  was  proper  to  read  the  ques- 
tion and  the  answer  from  the  deposi- 
tion." Thomasson  v.  Driskell,  13 
Ga.  253. 

21.  Coffinan  v.  Reeves,  62  Ind. 
334. 

22.  Miller  v.  Barth,  36  Misc.  810, 
74  N.  Y.  Supp.  869. 

23.  In   cross-examining  a   witness 
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Right  to  Compel  Witness  to  Answer.  —  It  is  generally  proper  to  coni- 
])el  a  witness  to  answer  a  cjuestion  put  him  as  to  his  having  made 
variant  statements,-^  except  where  a  privilege  to  refuse  to  answer  is 
lecognized  as  available  to  the  witness  by  reason  of  the  fact  that 
such  statements  were  under  oath.-** 

Motive  Inducing  Variance.  —  Where  a  witness  admits  the  existence 
of  a  variance  between  his  testimony  and  his  statements  on  other 
occasions,  the  party  eliciting  the  admission  may  properly,  in  the 
discretion  of  the  court,  cross-examine  the  witness  as  to  the 
motives  inducing  the  variance.-*'  The  witness  cannot  be  asked 
whether  his  admission  is  as  true  as  everything  else  he  has  testified 
to  on  the  present  trial."'' 

Statements  of  Other  Party  to  Conversation.  —  Where  a  witness  is 
cross-examined  as  to  his  variant  statements  in  a  specific  conver- 
sation it  is  proper  to  exclude  a  question  put  him  as  to  the  state- 
ments of  the   other  party  to   the  conversation.-^ 


as  to  variant  statements  made  in 
former  testimony,  it  is  proper  in  a 
criminal  case  for  state's  counsel  to 
use  a  copy  of  minutes  of  the  wit- 
ness' testimony  taken  in  a  former 
proceeding,  no  attempt  being  made  to 
introduce  the  minutes  in  evidence. 
State  V.  Cater,  lOO  Iowa  501,  69  N. 
W.  880. 

Where  a  paper  from  which  coun- 
sel read  in  asking  questions  of  a 
witness  as  to  his  former  testimony  is 
not  shown  to  be  the  stenographer's 
minutes  of  his  former  testimony,  nor 
is  its  accuracy  proved,  it  is  not  an 
abuse  of  the  discretion  of  the  trial 
court  to  disallow  a  question  asked 
the  assailed  witness  as  to  his  former 
testimony,  where  cross-examining 
counsel  read  verbatim  from  the 
manuscript.  Rehberg  v.  Mayor  of 
New  York,  99  N.  Y.  652,  2  N.  E.  11. 

24.  Brcssler  v.  People,  117  111. 
422,  435,  8  N.  E.  62;  Wommer  v. 
Segelbaum,  78  Minn.  182,  80  N.  W. 
952,  in  which  case  the  statements 
were  in  the  form  of  former  testi- 
mony. 

See  also  Bobo  v.  Bryson,  21  Ark. 
387,  76  Am.  Dec.  406. 

The  fact  that  the  question  tends  to 
disparage  the  witness  is  no  ground 
for  disallowing  it.  Goode  7'.  Line- 
cum,  2  Miss.  281. 

25.  In  New  York,  while  it  is 
error  to  disallow  the  cross-question 
as  to  variant  statements,  yet,  where 
the  former  statements  were  made  un- 
der oath,  it  is  the  privilege  of  the 
witness  to  refuse  to  answer,  as  the 
witness'  answer  might  lay  a  founda- 


tion for  a  prosecution  for  perjury. 
Mitchell  V.  Hinman,  8  Wend.  (N. 
Y.)  667;  Bellinger  v.  People,  8 
Wend.   (N.  Y.)   595. 

26.  So  accused  in  a  criminal  case 
should  be  given  a  large  liberty  in 
proving  the  motives  which  induced 
a  change  in  the  testimony  of  a  wit- 
ness from  favorable  to  accused  to 
favorable  to  the  state.  All  the  sur- 
roundings of  the  witness  which  can 
reasonably  be  supposed  to  influence 
the  witness'  testimony  or  affect  his 
credibility  should  be  permitted  to  be 
shown.  The  trial  court  must  deter- 
mine, in  view  of  the  facts  and  cir- 
cumstances, the  limitations  beyond 
which  a  cross-examination  of  this 
character  is  useless  or  improper. 
People  V.  Dillwood  (Cal.),  39  Pac. 
438;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Porfert,  i  Tex.  Civ.  App.  716,  20 
S.  W.  870. 

27.  "  We  know  of  no  rule  of 
law  which  requires  or  authorizes  a 
witness  to  institute  a  comparison  be- 
tween the  truthfulness  of  different 
parts  of  his  testimony.  All  should 
be  truthful,  and  equally  truthful,  if 
the  witness  observes  his  oath;  and 
it  is  for  the  jury  to  determine  to 
what  extent  they  will  believe,  or  dis- 
believe, his  testimony.  The  question 
was  properly  disallowed  as  being  im- 
material in  the  aspect  in  which  it 
was  sought  to  have  the  witness  an- 
swer." Rains  v.  State,  88  Ala.  91, 
7  So.  315. 

28.  Whiteford  v.  Burckmeyer,  i 
Gill  (Md.)   127,  140. 
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(2.)  Variant  Statements  in  Writing.  —  When  the  allcfrcd  variant 
statement  is  in  writing",  it  is  likewise  proj^er,  in  some  jurisdictions, 
to  question  the  witness  who  made  such  statement  in  respect  thereto, 
without  the  necessity  of  producing  the  writing,-"  unless,  in  some  of 
these  jurisdictions,  the  trial  judge  requires  its  production.-'"  In 
other  jurisdictions,  however,  the  writing  must  be  shown  to  the 
assailed  witness  before  he  can  be  cross-examined  in  respect  to  it  "'^ 
and  in  a  few  jurisdictions  the  writing  is  the  best  evidence  of  its 
contents,  and  the  witness  cannot  be  cross-examined  in  respect 
thereto.^- 


29.  England. — 28  &  29  Vict,  c. 
18,  §  5  (criminal  cases)  ;  Com.  Law 
Proc,  Act  1854  (17  &  18  Vict.,  c. 
125)    §24   (civil  cases). 

Ireland.  —  Com.  Law  Proc,  Act 
1854  (17  &  18  Vict.,  c.  125)  §24 
(civil  cases). 

British  Columbia.  —  Rev.  Stat. 
1897,  c.  71,  §  30. 

New  Brunswick.  —  Consol.  Stat. 
1903,  c.  127,  §  17. 

Nova  Scotia.  —  Rev.  Stat.  1900,  c. 
163,  §44. 

Ontario.  —  Rev.  Stat.  1897,  c.  73, 
§  17. 

Victoria.  —  Ev.  Act  1890  (54  Vict., 
No.   1088)    §61. 

Florida.  —  Simmons  v.  State,  32 
Fla.  387,  13  So.  896. 

Michigan.  —  Krolik  v.  Graham,  64 
Mich.  226,  31  N.  W.  307. 

Vermont.  —  Town  of  Randolph  v. 
Town  of  Woodstock,  35  Vt.  292. 

Where  a  witness'  variant  state-* 
ments  are  in  writing  (in  this  case  a 
deposition)  questions  as  to  the  con- 
tents of  the  writing,  without  the  pro- 
duction of  the  instrument  itself,  are 
ordinarily  inadmissible,  and  a  cross- 
examination  for  the  purpose  of  laying 
the  foundation  for  its  use  as  im- 
peaching evidence  would  not,  except 
under  special  circumstances,  be  al- 
lowed until  the  paper  was  produced 
and  shown  to  the  witness  on  cross- 
examination.  Circumstances,  how- 
ever, may  arise  which  will  excuse  its 
production.  All  the  law  requires  is 
that  the  memory  of  the  witness  shall 
be  so  refreshed  by  the  necessary  in- 
quiries as  to  enable  him  to  explain, 
if  he  can  and  desires  to  do  so. 
Where  the  writing  was  not  shown 
the  assailed  witness,  and  it  does  not 
appear  from  the  transcript  on  appeal 
what  were  the  circumstances,  the  ac- 
tion of  the  trial  court  in  permitting 

Vol.  VII 


the  variant  statement  to  be  proved 
cannot  be  held  to  be  error.  The 
Charles  Morgan,  115  U.  S.  69,  77-78. 
While,  in  Virginia,  the  cross-ques- 
tion may  be  asked  without  showing 
the  writing  to  the  witness,  yet  before 
the  variant  statements  contained 
therein  can  be  proved  for  purposes 
of  impeachment  the  writing  must  be 
shown   him.     Code    1904,   §3351    (3). 

30.  See  the  statutes  of  Great 
Britain,  Ireland  and  the  British 
Colonies,  as  quoted  in  note  29. 

31.  Idaho.  —  Code  Civ.  Proc. 
§4491. 

Mississippi.  —  Cavanah  v.  State,  56 
Miss.  299. 

Code     Civ.      Proc, 


&  C.   Anno.   Codes 


Montana.— 
§  3380. 

Oregon.  —  Bel 
&  Stat.,  §  853. 

Rationale.  _"  The  object  of  re- 
quiring the  writing  to  be  shown  him 
was  that  he  might  have  an  opportu- 
nity of  inspecting  and  examining  it, 
and  if  he  chose,  of  reading  it."  Peo- 
ple V.  Lee  Chuck,  78  Cal.  317,  20  Pac. 
719. 

In  New  Hampshire  it  appears  that 
the  writing  must  not  only  be  shown 
the  witness,  but  it  must  be  introduced 
in  evidence  before  the  witness  can 
be  examined  as  to  it.  Villineuve  v. 
Manchester  St.  R.,  60  Atl.  748. 

Harmless  Error  in  Departing  From 
Rule Where  a  witness  is  cross- 
questioned  as  to  specific  variant  state- 
ments, and  in  the  question  counsel 
embraces  the  tenor  and  effect  of  a 
writing,  but  before  the  question  is 
answered  the  writing  itself  is  shown 
to  the  witness  and  he  answers  the 
question  only  after  he  has  examined 
and  read  the  writing,  the  error  of 
asking  the  question  is  harmless. 
People  V.  Donovan,  43  Cal.  162. 

32.     Kentucky.  —  Hendrickson      v. 
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b.  Effect  of  Cross-Examination  on  Right  to  Prove  Variant  State- 
ments. —  Where  Witness  Does  Not  Admit  Variance.—  Whenever  a  wit- 
ness has  been  cross-examined  as  to  his  having  made  a  statement 
variant  from  his  testimony,  and  has  not  distinctly  admitted  having 
made  the  statement,  it  may  be  proved  against  him/*''     Thus  where 


Com.,  23  Ky.  L.  Rep.  1191,  64  S.  W. 
954  (where  the  statements  were  con- 
tained in  an  affidavit.) 

Neiv  York.  —  Gaffney  v.  People,  50 
N.  Y.  416 ;  Romertze  v.  East  River 
Nat.  Bank,  49  N.  Y.  577,  reversing 
2  Sweeney  82  (where  the  statements 
were  in  a  deposition). 

Compare,  however,  Bellinger  v. 
People,  8  Wend.  (N.  Y.)  595. 

West  Virginia.  —  State  v.  Kinney, 
26  W.  Va.   141. 

Contra.  —  Plyer  v.  German- Amer- 
ican Ins.  Co.,  48  Hun  618,  i  N.  Y. 
Supp.  395,  reversed,  121  N.  Y.  689, 
24  N.  E.  929;  Boeker  v.  Hess, 
34  111.  App.  332  (where  after 
an  affidavit  containing  a  witness' 
variant  statements  was  shown  him  it 
was  held  error  to  exclude  a  question 
then  put  the  witness  as  to  whether 
he  had  not  made  certain  statements, 
detailing  them,  in  the  writing). 

So  where  a  writing  containing  a 
witness'  alleged  variant  statements, 
and  subscribed  by  him,  is  shown  him 
on  cross-examination,  and  he  admits 
having  signed  it  and  made  the  state- 
ments contained  therein,  it  is  not 
error  to  refuse  to  permit  counsel  to 
inquire  of  him  as  to  its  contents. 
]\Iomence  Stone  Co.  v.  Groves,  197 
111.  88,  64  N.  E.  335,  affirming  100 
111.  App.  98. 

33.  England.  —  28  &  29  Vict.,  c. 
18,  §4  (criminal  cases);  Com.  Law 
Proc,  Act  1854  (17  &  18  Vict.,  c. 
125)  §23  (civil  cases). 

Contra. — Long  v.  Hitchcock,  9 
Car.  &  P.   (Eng.)  619. 

Ireland.  —  Com.  Law  Proc,  Act 
1854  (17  &  18  Vict.,  c.  125)  §23 
(civil  cases). 

British  Columbia.  —  Rev.  Stat.  1897, 

c.  71,  §31- 

New  Brunswick.  —  Consol.  Stat. 
1903,  c.  127,  §  16. 

Nova  Scotia.  —  Rev.  Stat.  1900,  c. 
163,  §43- 

Ontario.  — Rt\.  Stat.  1897,  c.  72>, 
§  31. 

Victoria.  —  Ev.  Act  1890  (54  Vict., 
No.  1088)  §60. 


Florida.  —  Rev.  Stat.  §1102;  Sim- 
mons V.  State,  32  Fla.  387,  13  So. 
896. 

Hazvaii.  —  Rev.   Laws   1905,   §1957. 

Illinois.  —  Illinois  C.  R.  Co.  v. 
Wade,  206  111.  523,  69  N.  E.  565; 
Atchison.  T.  &  S.  F.  R.  Co.  v.  Fee- 
han,  149  111.  202,  63  N.  E.  1036. 

Indiana.  —  Burns'  Anno.  Stat.  1901, 
§§516,   1865. 

Kansas.  —  Greer  v.  Higgins,  20 
Kan.  420. 

Michigan.  —  Smith  v.  People,  2 
Mich.  415. 

Missouri.  —  Kreibohm  v.  Yancey, 
154  Mo.  67,  55  S.  W.  260;  Sullivan 
V.  Jefferson  Ave.  R.  Co.,  133  Mo.  i, 
34  S.  W.  566,  32  L.  R.  A.  167. 

Neiv  Mexico.  —  Comp.  Laws  1897, 
§  3024. 

New  York.  —  Coulter  v.  American 
Merchants'  Union  Exp.  Co.,  56  N.  Y. 

585. 

Oregon.  —  State  v.  Deal,  41  Or. 
437,  70  Pac.  532. 

Virginia.  —  Code   1904,  §3351    (2). 

IVisconsin. — Dufresne  v.  Weise, 
46  Wis.  290. 

In  order  to  render  the  variant 
statements  admissible  it  is  not  neces- 
sary that  the  witness  shall  directly 
deny  having  made  them.  (Billings 
V.  State,  52  Ark.  303,  12  S.  W.  574; 
Smith  V.  People,  2  Mich.  415)- 
Otherwise  the  witness  might,  in  ev- 
ery case,  exclude  evidence  of  what 
he  had  said  or  done,  by  answering 
that  he  did  not  remember.  (Ray  v. 
Bell,  24  111.  444). 

Where  the  assailed  witness,  in- 
stead of  answering  the  question  put 
him  directly,  denies  having  made  a 
portion  of  the  statement  and  declares 
that  he  does  not  remember  concern- 
ing the  remainder,  his  variant  state- 
ments may  be  proved.  Christian  v. 
Columbus  &  R.  R.  Co.,  90  Ga.  124, 
15  S.  E.  701. 

Where  in  reply  to  a  question  as 
to  his  variant  statements  a  witness 
says,  "  It  might  have  been  that  I 
stated  it,"  his  variant^  statements  may 
be  proved.     Chicago    C.    R.    Co.    v. 
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he  denies  having  made  the  statement,"*  or  says  he  does  not  remem- 
ber whether  or  not  he  made  it,^^  or  refuses  to  answer  the  question 


Matthieson,  212  III.  292,  72  N.  H. 
443,  affirming  113  111.  App.  246,  258. 

Where  a  witness  on  being  asked 
whether  he  made  a  certain  statement 
replies,  "  Not  that  I  know  of,"  it  is 
proper  to  prove  the  statement.  Ohio 
&  iM.  R.  Co.  V.  Stein,  140  Ind.  61, 
39  N.  E.  246. 

Where  a  witness,  asked  whether  he 
made  a  certain  statement  to  a  cer- 
tain-named person,  denies  knowing 
the  person  to  whom  the  statement 
was  said  to  have  been  made,  it  may 
be  proved.  Pittsburg  &  C.  R.  Co. 
V  Anderson,  39  Md.  329,  354,  17 
Am.  Rep.  568. 

Where  the  witness,  when  asked  as 
to  a  prior  statement,  says  he  prob- 
ably did  make  it,  it  is  error  to  ex- 
clude proof  thereof.  Wyatt  v.  State, 
38  Tex.  Crim.  256,  42  S.  W.  598. 

34.  England.  —  The  Queen's  Case, 
2  Brod.  &  Bing.  284,  313,  6  E.  C. 
L    161,  22  R.  R.  622. 

Alabama.  —  Carter  v.  State,  12>3 
Ala.  160,  32  So.  231 ;  Phoenix  Ins. 
Co.  V.  Moog,  78  Ala.  284,  56  Am. 
Rep.  31. 

Arisona.  —  Tamborino  v.  Terri- 
tory, 62  Pac.  693,  64  Pac.  492. 

Arkansas.  —  Beebe  v.  De  Baun,  8 
Ark.  510,  572. 

California.  —  People  v.  Rushing, 
130  Cal.  449,  62  Pac.  742,  80  Am. 
St.  Rep.  141 ;  per  Sharpstein,  J.,  in 
People  V.  Bush,  65  Cal.  129,  3  Pac. 
590. 

Florida.  —  Stewart  v.  State,  28  Fla. 
815. 

Georgia.  —  Evans  v.  State,  95  Ga. 
468,  22  S.  E.  298. 

///inow.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Feehan,  149  111.  202,  63  N.  E. 
1036;  Aneals  v.  People,  134  111.  401, 
414,  25  N.  E.  1022 ;  National  Syrup 
Co.  V.  Carlson,  42  111.  App.  178; 
Hoge  V.  People,  117  111.  35,  49,  6  N. 
E.  796;  Wilson  V.  Genseal,  113  111. 
403,  I  N.  E.  905;  Miner  v.  Phillips, 
42  111.  123. 

Indiana.  —  Wilkerson  v.  Rust,  57 
Ind.  172;  Burdick  v.  Hunt,  43  Ind. 
381;  Dillon  V.  Bell,  9  Ind.  320;  Mc- 
Intire  v.  Young,  6  Blackf.  496,  39 
Am.  Dec.  443. 

Iowa.  —  Moeller  v.  Karhoff,  98 
Iowa  726,  68  N.  W.  446. 
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Kansas.  —  Greer  v.  Iliggins,  20 
Kan.  420;  Lewis  v.  State,  4  Kan.  296, 
310. 

Maryland.  —  Caledonia  Ins.  Co. 
V.  Traub,  83  Md.  524,  35  Atl.  13; 
Baltimore  C.  P.  R.  Co.  v.  Knee,  83 
Md.  77,  34  Atl.  252. 

Massachusetts.  —  Com.  v.  Wood. 
Ill  Mass.  408;  Benjamin  v.  Wheel- 
er, 8  Gray  409. 

Michigan.  —  People  v.  Oblaser,  104 
Mich.    579,   62   N.   W.   732. 

Minnesota.  —  Ladd  v.  Newell,  34 
Minn.  107,  24  N.  W.  366. 

Mississippi.  —  McCall  v.  State,  29 
So.  1003. 

New  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12;  Brun- 
nemer  v.  Cook,  89  x\pp.  Div.  406,  85 
N.  Y.  Supp.  954;  Squier  v.  Hanover 
Fire  Ins.  Co.,  162  N.  Y.  552,  57  N. 
E.  93,  76  Am.  St.  Rep.  349;  Palmeri 
V.  Manhattan  R.  Co.,  60  Hun  579,  14 
N.  Y.  Supp.  468,  amrmcd  133  N.  Y. 
•  261,  30  N.  E.  looi,  28  Am.  St.  Rep. 
632,  16  L.  R.  A.  136;  Stape  V.  Peo- 
ple, 85  N.  Y.  390;  Smith  v.  Hart, 
S8  N.   Y.  644. 

Ohio.  —  Pennsylvania  Fire  Ins.  Co. 
V.  Carnahan,  19  Ohio  Cir.  Ct.  97, 
no;  Dilcher  v.  State,  39  Ohio  St. 
130. 

Oregon.  —  State  z'.  Deal,  41  Or. 
437,  70  Pac.  532;  State  v.  Steeves, 
29  Or.  85,   104,  43  Pac.  947. 

South  Carolina.  —  Sentell  v.  South- 
ern R.  Co.,  49  S.  E.  215. 

Tennessee.  —  Moore  v.  Bettis,  1 1 
Humph.  67,  53  Am.  Dec.  771 ;  Jones 
z>  Jennings,  10  Humph.  428;  Rich- 
mond 7'.  Richmond,  10  Yerg.  347. 

Texas.  —  Jerry  v.  State  (Tex. 
Crim.),  72  S.  W.  382;   Missouri,   K. 

6  T.  R.  Co.  V.  Sanders,  12  Tex.  Civ. 
App.  5,  33  S.  W.  245;  Walker  v. 
State,  17  Tex.  App.  16,  31. 

Virginia.  —  Forde  v.  Com.,  16 
Gratt.  547,.  558-559- 

IVisconsiii.  —  Dufresne  v.  Weise, 
46  Wis.  290. 

35.     England.  —  Crowley    v.    Page, 

7  Car.  &  P.  789. 

Contra.  —  Pain  v.  Beeston,  i  M. 
&  R.  20  (where  the  witness  replied 
that  he  had  no  recollection  of  the 
conversation  in  which  he  was  alleged 
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put   him   in   regard   thereto.''"   proof  as  to   his   having   made    such 
variant  statement  is  admissible. 

Where  Witness  Admits  Variance.  —  Where  the  assailed  witness  on 
cross-examination  admits  having  made  the  variant  statement  it 
is  likewise  proper,  in  some  jurisdictions,  to  prove  such  statement 


to  have  made  the  variant  state- 
ments). 

Alabama.  —  Henson  v.  State,  120 
Ala.  316,  25  So.  23 ;  Southern  R.  Co. 
7'.  Williams,  113  Ala.  620,  21  So.  328. 

Arizona.  —  Tamborino  v.  Terri- 
tory, 62  Pac.  693,  64  Pac.  492. 

Colorado.  —  Jones  zk  People,  2 
Colo.  351. 

Indiana.  —  Burns'  Anno.  Stat,  igoi, 
§§516,  1865;  Curme  v.  Rauh,  100 
Ind.  247,  253-254. 

Contra.  —  Mendenhall  v.  Banks,  16 
Ind.  284;  McVey  v.  Blair,  7  Tnd.  590; 
Wiggins  V.  Holman,  5  Ind.  502. 

Kansas.  —  Lewis  v.  State,  4  Kan. 
296,  310. 

Louisiana.  —  State  v.  Johnson,  47 
La.  Ann.  1225,  17  So.  789. 

Contra.  —  State  v.  Chevallier,  36 
La.  Ann.  81. 

Michigan.  —  Pringle  v.  Miller,  iii 
Mich.  663.  70  N.  W.  345;  Smith  v. 
People,  2    Mich.   415. 

Mississippi.  —  Jamison  v.  Illinois 
C.  R.  Co.,  63  Miss.  33. 

Missouri.  —  Garrett  v.  State,  6 
Mo.  I. 

Nebraska.  —  Milligan  v.  Butcher, 
23  Neb.  683,  37  N-  W.  596. 

New  Hampshire.  —  Martin  v. 
Towle,  59  N.  H.  31 ;  '  Sanderson  v. 
Nashua,  44  N.  H.  492 ;  Nute  v.  Nute, 
41  N.  H.  60. 

Nezv  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12;  Palmeri 
t'.  Manhattan  R.  Co.,  60  Hun  579,  14 
N.  Y.  Supp.  468,  affirmed  133  N.  Y. 
261,  30  N.  E.  looi,  28  Am.  St.  Rep. 
632,  16  L.  R.  A.  136. 

Nortli  Carolina.  —  Isler  v.  Dewey, 
7T  N.  C.  14. 

Oregon.  —  State  v.  Steeves,  29  Or. 
85,  104,  43  Pac.  947. 

Pennsylvania.  —  Gregg  Township 
V.  Jamison,  55  Pa.  St.  468. 

Tennessee.  —  Reagan  v.  Mowbry, 
8  Baxt.   168. 

Texas.  —  Pitman  v.  Holmes  (Tex. 
Civ.  App.),  78  S.  W.  961;  Lewan- 
dowski  V.  State,  44  Tex.  Crim.  511, 
72  S.  W.  594,  102  Am.  St.  Rep.  639; 
Newman  v.   State    (Tex.   Crim.),   70 


S.  W.  951  ;  Galveston,  ?T.  &  S.  A.  R. 
Co.  V.  Jackson  (Tex.  Civ.  App.),  53 
S.  W.  81 ;  Allen  v.  Conn  (Tex.  Civ. 
App.),  37  S.  W.  192;  Smith  V.  State 
(Tex.  Crim.),  20  S.  W.  554;  Fuller 
z:  State,  30  Tex.  App.  559,  17  S.  W. 
iioS;  Levy  v.  State,  28  Tex.  App. 
203,  12  S.  W.  596,  19  Am.  St.  Rep. 
826;  Walker  v.  State,  17  Tex.  App. 
16,  31  ;  Johnson  v.  Brown,  51  Tex. 
65.    . 

Virginia.  —  Forde  v.  Com.,  16 
Gratt.  547,  558-559- 

II  isconsin.  —  Heddles  v.  Chicago 
&  N.  W.  R.  Co.,  77  Wis.  228,  46  N. 
W.  115,  20  Am.  St.  Rep.  106. 

Contra.  —  Giltner  z\  Gorham,  4 
McLean  402,   10  Fed.   Cas.  No.  5453. 

"  If  the  rule  were  otherwise,  it 
might  happen  that,  under  the  pre- 
tense of  not  remembering,  a  witness 
who  has  made  a  false  statement,  and 
knows  it  to  be  false,  would  escape 
contradiction  and  exposure."  Payne 
V.  State,  60  Ala.  80,  88-89. 

"  If  the  witness  has  honestly  for- 
gotten what  he  did  say,  it  ought  to 
be  permitted  to  show  his  early  and 
fresher  recollections  of  the  matter, 
which  is  likely  to  have  been  more 
accurate. 

"  Besides,  should  he  even  deny 
positively  ever  having  made  the  dec- 
laration, it  is  nothing  more  after  all 
than  saying  that  he  did  not  recollect 
to  have  done  so.  For  his  assevera- 
tions, however  absolute,  must  rest 
upon   the   fidelity  of  his  memory. 

"  But  the  main  argument  in  favor 
of  the  reception  of  the  testimony  is 
founded  upon  the  strong  temptations 
ill  pliable  witnesses  to  screen  them- 
selves from  contradictions  under  this 
evasive  form  of  answering."  Sealy 
z'.  State,  I  Ga.  213,  219-220,  44  Am. 
Dec.  641. 

See  also  the  reasoning  in  Billings 
z'.  State,  52  Ark.  303,  12  S.  W.  574. 

36.  The  Queen's  Case,  2  Brod.  & 
Bing.  (Eng.)  284,  313-314,  6  E.  C. 
L.  161,  22  R.  R.  622;  Thornton  v. 
Savage,  120  Ala.  449,  25  So.  27;  State 
V.  Ha  worth,  24  Utah  398,  68  Pac.  155. 
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by  other  evidence,''"  although  the  refusal  to  permit  such  proof 
seems  to  be  harmless  error,  if  indeed  error  at  all.^**  Yet  the  mere 
fact  that  the  explanation  t;ive.n  by  the  witness  of  his  admittedly 
variant  statements  is  satisfactory  to  the  trial  judge  is  in  itself  no 
sufficient  ground   for  excluding  proof  of  the   variant  statements.-''® 

In  other  jurisdictions,  however,  such  statements  cannot  be  proved 
by  other  evidence  where  the  witness  admits  having  made  them,"*" 
although  the  admission  of  such  proof  is  in  Missouri  and  Wisconsin 
said  to  be  harmless  error.*^ 

F.  Right  to  Compel  Production  of  Variant  Statements. 
When  on  cross-examination  a  statement  is  elicited  inconsistent 
with  one  made  by  the  witness  in  a  writing  that  is  in  the  possession 
of  the  party  that  called  him,  the  court  may  order  the  writing 
produced,  in  order  that  the  cross-examining  party  may  use  it 
for  the  impeachment  of  the  witness.*^ 


37.  Reason    of    Rule The  jury 

are  the  only  proper  judges  of  the 
effect  and  weight  of  these  matters, 
and  this  whether  or  not  the  admis- 
sion of  the  witness  is  the  same  as  the 
alleged  variant  statements,  in  this  in- 
stance contained  in  a  writing.  Lewis 
V.  Post,   I  Ala.  65. 

The  true  reason  of  the  rule  is  that 
the  impeaching  witness  is  called,  not 
merely  to  contradict  the  witness'  re- 
plies on  cross-examination,  but  to 
contradict  his  testimony  on  direct 
examination  by  showing  a  variant 
statement  on  a  material  point. 
Hathaway  v.  Crocker,  7  Mete. 
(Mass.)   262. 

There  is,  however,  no  necessity  for 
giving  other  evidence  to  prove  the 
variant  statements.  Crowley  v.  Page, 
7  Car.  &  P.  (Eng.)  789;  The  Queen's 
Case,  2  Brod.  &  Bing.  (Eng.)  284, 
313,  6  E.  C.  L.  161,  22  R.  R.  622; 
Sanders  v.  State,  105  Ala.  4,  16  So. 
935 ;  Illinois  C.  R.  Co.  v.  Wade,  206 
111.  523,  69  N.  E.  565;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Feehan,  149  111. 
202,  63  N.  E.  1036;  Spaulding  v. 
Toledo  Consol.  St.  R.  Co.,  20  Ohio 
Cir.  Ct.  99,  108. 

38.  Torris  v.  People.  19  Colo.  438, 
36  Pac.  153;  Swift  &  Co.  V.  Madden, 
165  111.  41,  45  N.  E.  979;  Atchison, 
T.  &  S.  F.  R  Co.  V.  Feehan,  149  111. 
202,  63  N.  E.  1036. 

39.  Lewis  V.  Post,  i  Ala.  65,  since 
the  satisfactoriness  of  the  explana- 
tion is  for  the  jury  to  determine. 

40.  Ontario.  —  Reg.  v.  Jerrett,  22 
U.  C.  Q.  B.  499,  Adam  Wilson,  J., 
dissenting. 
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California.  —  Per  Sharpstein,  J.,  in 
People  V.  Bush,  65  Cal.  129,  3  Pac. 
590. 

Kansas.  —  Greer  v.  Higgins,  20 
Kan.  420. 

Louisiana.  —  State  v.  Goodbier,  48 
La.  Ann.  770,  19  So.  755. 

Texas.  —  Rodriguez  v.  State,  23 
Tex.  App.  503,  s  S.  W.  255;  Walker 
V.  State,  17  Tex.  App.  16,  31. 

Wisconsin.  —  Schuster  v.  State,  80 
Wis.  107,  4Q  N.  W.  30. 

Reason  for  Rule The  impeach- 
ing party  could  then  only  prove  what 
was  admitted.  Lewij  v.  State,  4 
Kan.  296,  310. 

"  The  witness  has  discredited  him- 
self, and  there  is  no  need  for  contra- 
diction." Hanlon  v.  Ehrich,  178  N. 
Y.  474,  71  N.  E.  12.  See  also  Wyatt 
V.  State  (Tex.  Crim.),  42  S.  W.  598. 

What  Amounts  to  Admission. 
Where  a  witness  on  being  asked 
whether  he  made  a  certain  variant 
statement  replies,  "  I  think  it  amounts 
to  about  the  same  thing,"  his  answer 
amounts  to  an  admission  that  he 
made  it,  and  renders  it  proper  to  dis- 
allow proof  of  the  statement.  State 
V.  Baldwin,  36  Kan.  i,  16,  12  Pac. 
318. 

41.  State  V.  Taylor,  134  Mo.  109, 
35  S.  W.  92;  Schuster  v.  State,  80 
Wis.  107,  49  N.  W.  30. 

42.  Freel  v.  Market  St.  C.  R.  Co., 
97  Cal.  40,  31  Pac.  730,  in  which  the 
party  who  had  called  a  witness  had  a 
written  statement  of  his,  signed  by 
the  witness,  which  the  adverse  party 
had  been  allowed  to  read  during  the 
recess  of  court,  and  at  the  time  the 
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G.  General  Objections  to  Admissibility. — a.  In  General. 
The  fact  that  the  variant  statement  has  already  been  received  in 
evidence  does  not  render  further  proof  thereof  erroneous.*^ 
Although  a  statement  is  admissible  as  substantive  evidence  it  may 
nevertheless  be  proved  for  purposes  of  impeachment.*^  It  is  not 
a  sufficient  objection  that  although  the  statement  is  not  admissible 
as  substantive  evidence,  it  nevertheless  has  a  tendency  to  prejudice 
the  case  of  a  party  other  than  the  party  offering  it,  when  admitted 
as  impeaching  evidence.*'' 

Prejudicialness  to  Assailed  Witness.  —  Nor  does  the  fact  that  the 
impeaching  testimony  tends  to  show  the  assailed  witness  guilty  of 
a  collateral  offense  render   it   inadmissible.*'' 

b.  Incompetency  as  Siibstantk'c  Evidence  as  Objection.  —  In 
some  decisions  it  is  held  that  where  a  witness'  variant  state- 
ment would  be  incompetent  as  substantive  evidence  it  cannot  be 
admitted  as  impeaching  evidence,  and  the  test  of  admissibility  is 
said  to  be  whether  the  impeaching  party  would  be  entitled  to  prove 
the  fact  (or  statement,  as  otherwise  expressed,)  as  substantive 
evidence  to  establish  his  case ;"  but  the  same  courts  admit  statements 


testimony  inconsistent  with  the  writ- 
ing was  elicited  from  the  witness  tlie 
writing  was  present  in  court  on  the 
table  in  front  of  the  counsel  of  the 
party  who  had  called  the  witness. 
"  To  hold  it  error  to  compel  the  pro- 
duction of  this  paper  would  enable  a 
litigant  to  suppress  evidence  of  the 
most  important  character.  The  ad- 
verse party  had  a  right  to  prove  the 
witness'  statements.  Yet  the  law 
provides  that  where  these  are  in 
writing  the  writing  must  be  shown 
the  witness.  If  appellant's  theory 
were  to  prevail,  and  the  paper  could 
not  be  thus  produced,  it  would  be 
impossible  to  impeach  the  witness 
under  the  circumstances." 

43.  French  z'.  Seattle  Trac.  Co., 
26  Wash.  264,  66  Pac.  404.  In  this 
case  the  variant  statement  was  made 
in  a  tripartite  conversation.  The 
first  party  to  the  conversation,  while 
testifying,  volunteered  a  statement  as 
to  what  was  said  therein.  After- 
ward a  second  party  to  the  conversa- 
tion was  called  as  a  witness,  and  the 
third  party  was  called  to  prove  the 
second  party's  statements  therein  to 
impeach  him. 

44.  Rose  V.  Otis,  iS  Colo.  59,  31 
Pac.  493 ;  Kelsey  v.  Layne,  28  Kan. 
218,  42  Am.  Rep.  158.  Compare, 
however,  Kreiter  v.  Bomberger,  82 
Pa.  St.  59,  22  Am.  Rep.  750. 


45.  Arizona.  —  Hicklin  v.  Terri- 
tory, 80  Pac.  340. 

Indiana.  —  Indianapolis,  G.  &  F. 
R.  Co.  V.  Hubbard  (Ind.  App.),  74 
N.  E.  535. 

Massachusetts.  —  Whipple  v.  Rich, 
180  Mass.  477,  63  N.  E.  5. 

Nezv  York.  —  Alahar  v.  New  York 
C.  &  H.  R.  R.  Co.,  20  App.  Div.  161, 
46  N.  Y.  Supp.  847,  atHrmed  162  N. 
Y.  633,  57  N.  E.  1 1 16. 

Contra.  —  Auckersmit  v.  Bluxome, 
15  N.  Y.  St.  312,  Daniels,  J.,  dissent- 
ing: State  V.  Matheson  (Iowa),  103 
N.  W.  137;  Kennedy  v.  Com.,  14 
Bush    (Ky.)    340,    359-360. 

46.  People  v.  Pete,  123  Cal.  373, 
55  Pac.  993. 

Likewise  the  fact  that  a  question 
asked  a  witness  to  lay  a  predicate 
for  his  impeachment,  if  answered  one 
way,  showed  a  violation,  either  by 
the  witness  himself  or  by  another 
witness  in  the  cause,  of  the  rule  un- 
der which  the  witness  had  been 
placed,  is  no  ground  for  refusing  to 
allow  the  question  to  be  asked,  espe- 
cially where  the  violation  of  the  rule 
which  might  appear  would  be  on  the 
side  of  the  counsel  who  had  called 
the  witness.  Parrish  v.  State,  139 
Ala.  16,  36  So.   1012. 

47.  Simms  v.  Forbes  (Miss.),  38 
So.  546 ;  Woztylak  v.  Kansas  &  Texas 
Coal    Co.,   87    S.    W.    506;    Davis    v. 
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that  would  have  been  competent  as  evidence  had  the  witness  made 
tliem  while  testifying  at  the  trial  at  which  they  are  sought  to 
be  used/* 

On  the  other  hand  it  is  held  that  the  real  test  of  the  admissibility 
of  a  witness'  variant  statements  to  impeach  him  is  their  relevancy^'"* 
(the  necessity  for  which  will  hereinafter  be  set  forth),  and  that 
the  mere  fact  that  the  witness'  variant  statements  would  be  incom- 
petent if  offered  as  substantive  evidence  does  not  render  them 
incompetent  as  impeaching  evidence/" 

The  fact  that  a  variant  statement  is  itself  mere  hearsay,^^  and 
not  admissible  as  res  gestae;'-  or  as  a  declaration  against  interest,°^ 
or  otherwise  as  substantive  evidence,^*  does  not  render  it  inadmis- 
sible   for   purposes   of   impeachment. 


State   (Tex.  Crim.),  20  S.  W.  923. 

See  also  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Artery,  137  U.  S.  507,  521 ; 
Shephard  v.  State,  88  Wis.  185,  59 
N   W.  449. 

48.  In  a  few  cases  the  two 
classes  of  evidence  here  set  forth  are 
recognized  by  the  courts. 

Thus  in  Davis  v.  State  (Miss.), 
yj  So.  1018,  it  is  held  that  where  a 
person,  if  placed  on  the  stand  as  a 
witness,  would  not  be  permitted  as 
direct  testimony  to  testify  to  a  cer- 
tain statement,  it  is  error  to  permit 
such  statement  to  be  proved  to  im- 
peach him,  when  made  by  him  off 
the  witness  stand,  thereby  holding 
that  incompetent  testimony  of  the 
second  class  cannot  be  used  as  im- 
peaching evidence. 

In  Garner  v.  State,  76  Miss.  515, 
25  So.  363,  the  court,  in  holding  that 
a  witness'  outside  statement  that  ac- 
cused murdered  the  deceased  was  in- 
admissible for  purposes  of  impeach- 
ment, said  in  substance :  "  Surely 
no  one  will  contend  that  if  in  this 
case  the  assailed  witness  had  been 
called  as  a  witness  for  the  state,  the 
prosecuting  attorney  would  have  been 
allowed  to  ask  her  if  she  had  not 
told  the  impeaching  witness  that  ac- 
cused murdered  the  deceased." 

In  State  v.  Davidson,  9  S.  D.  564, 
70  N.  W.  879,  it  is  said  that  a  state- 
ment inconsistent  with  a  witness' 
statement  on  a  trial,  to  be  made  the 
basis  of  impeachment,  must  be  of  a 
fact  that  the  cross-examining  party 
would  be  entitled  to  prove  as  part 
of  his  case. 

49.  Western  Union  Oil  Co.  v. 
Newlove,  145  Cal.  772,  79  Pac.  542. 
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50.  State  V.  Deal,  41  Or.  437,  70 
Pac.  532 ;  Josephi  v.  Furnish,  27  Or. 
260.  41  Pac.  424. 

51.  Belt  R.  Co.  V.  Confrey,  209 
111.  344,  70  N.  E.  772, ;  Norton  v. 
^laddox  (Tex.  Civ.  App.),  66  S.  VV. 
319;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Jackson  (Tex.),  54  S.  W.  1023. 

52.  Sentell  v.  Southern  R.  Co.  (S. 
C),  49  S.  E.  215. 

53.  Thomas  v.  Northwestern  Mut. 
L.  Ins.  Co.,  142  Cal.  79.  75  Pac.  665; 
Strader  v.  White,  2  Neb.  348,  359; 
Farmers'  Bank  v.  Saling,  ^t,  Or.  394, 
S4  Pac.  190;  Sentell  v.  Southern  R. 
Co.  (S.  C),  49  S.  E.  215. 

54.  Alabama.  —  Estes  v.  Stale, 
140  Ala.  151,  2,7  So.  85;  Strawbridge 
V.   Spann,  8  Ala.  S20. 

Arkansas. — Little  Rock  &  Ft.  S. 
R.   Co.  V.  Voss,    18  S.  W.    172. 

Georgia.  —  Jordan  v.  State,  120  Ga. 
864,  48  S.  W.  352;  Columbus  R.  Co. 
V.  Peddy,   120  Ga.  589,  48  S.  E.   149. 

Massachusetts.  —  Rice  v.  New  Eng- 
land M.  Ins.  Co.,  4  Pick.  439. 

Ne7v  York.  —  Kay  v.  Metropolitan 
St.  R.  Co..  163  N.  Y.  447,  57  N.  E. 

751- 

South  Carolina.  —  Stepp  v.  Na- 
tional Life  &  Maturity  Ass'n,  37  S.  C. 
417,  431,   16  S.  E.   134- 

Texas.  —  D'Arrigo  v.  Texas  Prod- 
uce Co.,  18  Tex.  Civ.  App.  41,  44 
S.  W.  531- 

The  fact  that  a  grantor's  subse- 
quent declarations  contradictory  to 
the  deed  he  had  made  are  not  com- 
petent to  impeach  the  transaction 
with  the  grantee  does  not  render 
them  inadmissible  to  impeach  the 
testimony  of  the  grantor  when  he 
becomes    a    witness    adverse    to    the 
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The  competency  as  impeaching  evidence  of  certain  statements  of 
a  different  class  has  already  been  dealt  with  in  subdivision  "  D  " 
above,  dealing  with  the  effect  of  the  substance  of  a  statement  on  its 
competency  as  impeaching  evidence.^^ 

c.  In  Criminal  Cases.  —  Objection  That  Variant  Statement  In- 
fringes Right  of  Confrontation.  —  The  right  of  an  accused  person 
to  be  confronted  by  the  witnesses  against  him  is  not  infringed  bv 
the  proof  by  the  state  of  variant  statements  of  accused's  witness 
to  impeach  him.^^ 

Confessions  Admissible  as  Substantive  Evidence.  —  A  confession  of  an 
accused  person  testifying  as  a  witness,  so  given  as  to  be  admis- 
sible as  substantive  evidence,  may,  where  it  varies  from  the  witness' 
testimony  on  the  stand,  be  used  as  evidence  to  impeach  him,  al- 
though it  is  also  admissible  as  substantive  evidence. ^^ 

Confessions  Not  Admissible  as  Substantive  Evidence.  —  A  confession 
of  an  accused  person  so  given  as  not  to  be  admissible  as  substan- 
tive evidence,  whether  on  account  of  threats  or  promises  or  other- 
wise, may  in  some  jurisdictions  be  used  as  evidence  of  his  variant 
statements  to  impeach  him.  notwithstanding  its  inadmissibility  as 
substantive  evidence  against  him  f^  but  in  other  jurisdictions  it 
cannot  in   such  case  be  so  used.''* 


grantee.  Phillips  v.  Kesterson,  154 
111.  572,  39  N.  E.  599-. 

In  an  action  on  a  joint  liability  of 
partners  as  such,  where  the  complaint 
would  not  be  sustained  by  proof  of 
the  individual  liability  of  either  part- 
ner, the  objection  to  the  use  of  the 
admission  of  a  partner,  that  it  could 
not  be  evidence  as  an  admission  by 
the  firm,  is  no  objection  to  its  use 
to  affect  the  credibility  of  the  part- 
ner who  made  it,  when  testifying  as 
a  witness,  and  as  such  it  weakens 
his  testimony  in  behalf  of  all  the 
partners.  Desbecker  v.  Cauffman, 
169  N.  Y.  547,  62  N.  E.  674. 

55.  See,  especially,  notes  11 
through  14  supra;  also  the  follow- 
ing  cases : 

Hoy  V.  State  (Tex.  Crim.),  45  S. 
W.  916. 

Where  a  witness  gives  material 
testimony  to  the  effect  that  a  certain 
sale  was  made  bona  Hdc  for  a  valu- 
able consideration,  his  statement  that 
the  alleged  sale  was  made  to  stop  a 
blackmailing  suit  may  be  proved. 
Tosephi  v.  Furnish,  27  Or.  260,  41 
Pac.  424. 

Where  a  witness  who  testified  in 
behalf  of  one  accused  of  homicide 
was      asked      on      cross-examination 


whether  she  did  not  tell  a  certain 
person  that  accused  had  killed  the 
deceased,  and  denied  it,  it  is  error  to 
permit  such  statement  to  be  proved. 
Garner  v.  State,  76  Miss.  515,  25  So. 
363. 


56.  Huntley 
60.  54  Pac.  314- 

57.  People    z 
153.   72   Pac.   831 


Territory,  7  Okla. 

Walker,    140    Cal. 
Jenkins   v.    State, 

35  Fla.  72,7,  811-813,  18  So.  182,  48 
Am.  St.  Rep.  267;  State  v.  Gary,  159 
Ind.  504,  65  N.  E.  527;  State  v.  Ken- 
nade,  121  AIo.  405,  26  S.  W.  347; 
State  V.  Abrams,  11  Or.  169,  8  Pac. 
327;  Gopeland  v.  State  (Tex.  Grim.), 
46  S.  W.  589;  Bell  V.  State,  31  Tex. 
Grim.  276,  20  S.  W.  549. 

58.  Hicks  V.  State,  99  Ala.  169, 
13  So.  375;  Com.  V.  Tolliver,  119 
Mass.  312;  State  v.  Broadbent,  27 
Mont.  342,  71    Pac.   i. 

59.  California.  —  People  v.  Yeaton, 
75  Gal.  415.  17  Pac.  544. 

Texas.  —  Johnson  v.  State.  43  Tex. 
Crim.  476,  66  S.  W.  845;  Parker  v. 
State  (Tex.  Grim.),  57  S.  W.  668; 
Morales  v.  State,  36  Tex.  Crim.  234, 

36  S.  W.  435. 

Contra.  —  Thompson  v.  State,  35 
Tex.  Crim.  511,  34  S.  W.  629; 
Phillips  V.  State,  35  Tex.  Grim.  480, 
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2.  Conditions  of  Competency.  —  A,  Necessity  of  Relevancy 
OF  Variant  Statements.  —  a.  Relevancy  to  Cause  of  Action. 
(1.)  Necessity.  —  Variant  statements,  in  order  to  be  admissible  for 
pui-poses  of  impeachment,  must  be  relevant  to  the  matters  in  issue 
in  the  cause.  If  relative  to  a  collateral  or  irrelevant  matter  they 
cannot  be  proved.^" 


34  S.  W.  272 ;  Rains  v.  State,  33  Tex. 
Crim.  294,  26  S.  W.  398;  Reyes  v. 
State,  10  Tex.  App.  i,  (in  which 
cases  the  accused,  although  under  ar- 
rest at  the  time  he  made  his  state- 
ments,  was  not   duly  cautioned). 

Rationale Its  admission  for  that 

purpose  would  in  effect  be  a  revival 
of  the  methods  of  torture  resorted 
to  in  times  long  past  as  a  means  of 
securing  evidence  with  which  to  con- 
vict persons  charged  with  the  com- 
mission of  crime.  State  v.  Steeves, 
29  Or.  85,  106-107,  43  Pac.  947- 

"The  confession  is  just  as  objec- 
tionable as  evidence,  and  as  incorn- 
petent  and  hurtful  when  offered  in 
one  way  as  in  another.  If  no  other 
evidence  on  the  ground  of  contradict- 
ing the  defendant  as  a  witness  could 
be  found,  he  had  better  have  gone 
uncontradicted  than  that  his  legal 
rights  as  a  prisoner  should  be  so 
violated  and  his  conviction  obtained 
by  such  unlawful  testimony."  Shep- 
hard  v.  State,  88  Wis.  185.  59  N.  W. 

449. 

60.  England. — Llewellm  v.  Pace, 
I  W.  R.  28;  Crowley  v.  Page,  7  Car. 
&  P.  789- 

United  States.  —  United  States  v. 
Hughes,  34  Fed.  732;  United  States 
r.  White,  5  Cranch  C.  C.  38,  28  Fed. 
Cas.   No.    16,675. 

Alabama.  —  Parnell  v.  State,  129 
Ala.  6,  29  So.  860;  Ragland  v.  State, 
125  Ala.  12,  27  So.  983;  Morrow  v. 
Campbell,  118  Ala.  330,  24  So.  852; 
Bunzel  v.  Maas.  116  Ala.  68,  22  So. 
568;  Louisville  Jeans  Clothing  Co.  v. 
Lischkoff,  109  Ala.  136,  19  So.  436; 
Orr  V.  State,  107  Ala.  35,  18  So.  142 ; 
Burney  v.  Torrey,  100  Ala.  157.  173, 
14  So.  685,  46  Am.  St.  Rep.  53; 
Cooper  v.  State,  88  Ala.  107,  7  So. 
47;  Allen  V.  State,  87  Ala.  107,  6  So. 
370;  Steinhardt  v.  Bell,  80  Ala.  208; 
Callan  v.  McDaniel,  72  Ala.  96,  105; 
Marx  V.  Bell,  48  Ala.  497.  507-508; 
Hadjo  V.   Gooden,   13  Ala.  7^8. 

Arkansas.  —  Billings  v.  State,  52 
Ark.  303,  12  S.  W.  574. 
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California.  —  Crusoe  v.  Clark,  127 
Cal.  341,  59  Pac.  700;  People  v.  Dice, 
120  Cal.  189,  52  Pac.  477;  People  v. 
Tiley,  84  Cal.  651,  24  Pac.  290;  Peo- 
ple V.  Dye,  70  Cal.  108;  People  v. 
Furtado,  57  Cal.  345;  People  v.  De- 
vine,  44  Cal.  452. 

Colorado.  —  Askew  v.  People,  23 
Colo.  446,  48  Pac.  524;  Mullen  v. 
McKim,  22  Colo.  468,  45  Pac.  416; 
Denver  Tramway  Co.  v.  Owens,  20 
Colo.  107,  123,  36  Pac  848;  Torris 
V.  People,  19  Colo.  438,  36  Pac.   153. 

Connecticut.  —  State  v.  Main,  75 
Conn.  55,  52  Atl.  257 ;  Beardsley  v. 
Wildman,  41   Conn.  515. 

Dclazvare.  —  State  v.  Pucca,  55  Atl. 
831 ;  Chielinsky  v.  Hoopes,  i  Marv. 
273,  40  Atl.  1 127;  Lord  V.  Horsey, 
5  Har.  317. 

Florida.  —  Myers  v.  State,  43  Fla. 
500,  31  So.  275 ;  Stewart  v.  State,  42 
Fla.  591,  28  So.  815;  Mercer  v.  State, 
41  Fla.  279,  26  So.  317;  Newton  v. 
State,  21   Fla.  53,  81. 

Georgia.  —  Code  1895,  §  5292 ;  Hud- 
gins  V.  Bloodworth,  109  Ga.  197,  34 
S  E.  364;  Evans  V.  State,  95  Ga. 
468,  22  S.  E.  298;  Futch  V.  State,  90 
Ga.  472,  16  S.  E.  102;  Memmler  v. 
State,  75  Ga.  576;  Rogers  v.  Truett, 
73  Ga.  386;  Williams  v.  Chapman, 
7  Ga.  467;  Williams  v.  Turner,  7  Ga. 

348. 

Idaho.  —  Anthony  v.  State,  55  Pac. 

884. 

Illinois.  —  Woods  v.  Dailey,  211 
111.  495,  71  N.  E.  1068;  Illinois  C. 
R.  Co.  V.  Wade,  206  111.  523,  69  N. 
E  565 ;  City  of  East  Dubuque  v. 
Burhyte.  173  111.  553,  50  N.  E.  1077; 
North  Chicago  St.  R.  Co.  v.  South- 
wick,  165  111.  494,  46  N.  E.  377  \ 
Aneals  v.  People,  134  111.  401,  414, 
25  N.  E.  1022;  Craig  v.  Rohrer,  63 
111.  325 ;  Ray  v.  Bell,  24  111.  444. 

Indiana.  —  Cabell  v.  McKinney 
(Ind.  App.)  68  N.  E.  601;  Hinkle  v. 
State,  157  Ind.  237,  61  N.  E.  196; 
Patrons'  Mut.  Aid  Soc.  v.  Hall,  19 
Ind.  App.  118,  49  N.  E.  279;  Plough 
V.   Parr>',   144  Ind.  463,  40  N.  E.  70, 
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43  N.  E.  560;  Hess  v.  Redding,  2 
Ind.  App.  199,  28  N.  E.  234;  Hylaiid 
V.  Milner,  99  Ind.  308;  Seller  v.  Jen- 
kins, 97  Ind.  430;  Zenker  v.  Cowan, 
84  Ind.  395 ;  Meyncke  v.  State,  68 
Ind.  401 ;  Rawles  v.  State,  56  Ind. 
433;  Shields  v.  Cunningham,  i 
Blackf.   86. 

lozca.  —  Pearl  v.  Omaha  &  St.  L. 
R.  Co.,  115  Iowa  535,  88  N.  W.  1078; 
Botkin  V.  Cassady,  76  N.  W.  722; 
State  V.  Maxwell,  42  Iowa  208. 

Kansas.  —  State  v.  Keefe,  54  Kan. 
197,  38  Pac.  302 ;  State  v.  Ray,  54 
Kan.  160,  S7  Pac.  996;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Townsend,  39  Kan. 
115,  17  Pac.  804. 

Kentucky.  —  Mullins  v.  Com.,  23 
Ky.  L.  Rep.  2433,  67  S.  W.  824;  Com. 
V.  Hourigan,  89  Ky.  305,  12  S.  W. 
550. 

Louisiana.  —  State  v.  Haab,  105 
La.  230,  29  So.  725 ;  State  v.  Conerly, 
48  La.  Ann.  1561,  21  So.  192;  State 
c'.  Collins,  48  La.  Ann.  1454,  21  So. 
86;  State  v.  Clark,  38  La.  Ann.  105. 

Maine.  —  Woodroffe  v.  Jones,  83 
Me.  21,  21  Atl.  177;  State  v.  Kings- 
bury, 58  Me.  238. 

Maryland.  —  Davis  v.  State,  38 
Md.  15,  50. 

Massachusetts.  —  Pierce  v.  City  of 
Boston,  164  Mass.  92,  41  N.  E.  227; 
Com.  V.  Smith,  163  Mass.  411,  426- 
427,  40  N.  E.  189 ;  Com.  v.  Smith,  162 
Mass.  508,  39  N.  E.  Ill;  Elmer  v. 
Fessenden,  154  Mass.  427,  28  N.  E. 
299;  Batchelder  v.  Batchelder,  139 
Mass.  I,  29  N.  E.  61 ;  Hathaway  v. 
Crocker,  7  Mete.  262;  Brockett  v. 
Bartholomew,  6  Meic  396 ;  Rice 
V.  New  England  Marine  Ins.  Co.,  4 
Pick.  439. 

Michigan.  —  People  v.  Row,  98  N. 
W.  13;  McKnight  v.  Detroit  &  M. 
R.  Co.,  97  N.  W.  772;  Pringle  v. 
Miller,  iii  Mich.  663,  70  N.  W.  345; 
Kennett  v.  Engle,  105  Mich.  693,  63 
K.  W.  1009;  Tolbert  v.  Burke.  89 
Mich.  132,  50  N.  W.  803;  Gates  v. 
Rifle  Boom  Co.,  70  Mich.  309.  38  N. 
W.  245;  McDonald  v.  McDonald,  67 
Mich.  122,  34  N.  W.  276;  Dalton's 
Appeal,  59  Mich.  352,  26  N.  W.  539; 
People  V.  Walcott.  51  Mich.  612,  17 
N.  W.  78;  Driscoll  v.  People,  47 
Mich.  413,  II  N.  W.  221;  Hamilton 
V.  People,  46  Mich.  186,  9  N.  W. 
247;  Howard  v.  Patrick,  43  Mich. 
121,  5  N.  W.  84;  Fisher  v.  Hood,  14 


Mich.  189;  Dunn  v.  Dunn,  11  Mich. 
284;  Craig  V.  Grant,  6  Mich.  4^17. 

Minnesota.  —  State  v.  King,  88 
Minn.  175,  92  N.  W.  965;  Towle  v. 
Sherer,  70  Minn.  312,  72)  N.  W.  180; 
Swift  V.  Withers,  63  Minn.  17,  65  N. 
W.  85 ;  Paddock  v.  Kingsley,  41 
Minn.  528,  43  N.  W.  393;  State  v. 
Staley,  14  Minn.  105 ;  Hicks  v.  Stone, 
13  Minn.  434. 

Missouri.  —  Hannon  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  216,  77  S. 
W.  158;  Roe  V.  Bank  of  Versailles, 
167  Mo.  406,  67  S.  W.  303;  McFadin 
T.  Catron,  120  Mo.  252,  25  S.  W.  506; 
Spohn  V.  Missouri  Pac.  R.  Co.,  lOi 
Mo.  417,  14  S.  W.  880;  Schradski  v. 
Albright,  93  Mo.  42,  5  S.  W.  807; 
State  z'.  Downs,  91  Mo.  19,  3  S.  W. 
219;  Lohart  V.  Buchanan,  50  Mo.  201. 

Montana.  —  State  v.  Pugh,  16 
Mont.  343,  40  Pac.  861. 

Nebraska.  —  Tatum  v.  State,  61 
Neb.  229,  85  N.  W.  40;  Stratton  v. 
Dole,  45  Neb.  472,  485,  63  N.  W.  875 ; 
Carpenter  v.  Lingenfelter,  42  Neb. 
728,  60  N.  W.  1022,  32  L.  R.  A.  221 ; 
Farmers'  Loan  &  Trust  Co.  v.  Mont- 
gomery, 30  Neb.  33,  46  N.  W.  214; 
Carran  v.  Percival,  21  Neb.  434,  32 
N.  W.  213;  Hooper  v.  Browning,  19 
Neb.  420,  27  N.  W.  419;  George  v. 
State.  16  Neb.  318,  20  N.  W.  311; 
Strader  v.  White,  2  Neb.  348,  360. 

Nczv  Hampshire.  —  Villineuve  v. 
Manchester  St.  R.,  60  Atl.  748;  Sum- 
ner V.  Crawford,  45  N.  H.  416. 

A'czi'  Jersey.  —  Pullen  v.  Pullen,  43 
N.  J.  Eq.   136,  6  Atl.  887. 

New  Mexico.  —  Comp.  Laws  1897, 
§  3024 ;  Territory  v.  Chavez,  8  N. 
M,  528,  45  Pac.  1 107. 

Nezi.-  York.  —  Schilling  v.  Smith, 
76  App.  Div.  464,  78  N.  Y.  Supp. 
586;  Hertz  V.  Minzescheimer,  12 
:Misc.  58,  33  N.  Y.  Supp.  48;  Mahar 
v.  New  York  C.  &  H.  R.  R.  Co.,  20 
App.  Div.  161,  46  N.  Y.  Supp.  847, 
affirmed  162  N.  Y.  633,  57  N.  E.  11 16; 
Becker  v.  Koch,  104  N.  Y.  394,  402- 
403,  10  N.  E.  701,  58  Am.  Rep.  515; 
Coulter  V.  American  Merchants'  Un- 
ion Exp.  Co.,  56  N.  Y.  585 ;  Gandolfo 
v.  Appleton,  40  N.  Y.  533 ;  Chapman 
t'.  Brooks,  31  N.  Y.  75 ;  Trustees  of 
First  Baptist  Church  v.  Brooklyn 
Fire  Ins.  Co.,  28  N.  Y.  153. 

North  Carolina.  —  State  v.  Crane, 
no  N.  C.  530,  15  S.  E.  231;  Wood- 
ward v.  Blue,  103  N.  C.  109,  9  S.  E. 
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A  cross-examination  of  a  witness  as  to  variant  statements  made 
by  him  must  also  be  limited  to  statements  relevant  to  matters  in 
issue.  The  witness  cannot  properly  be  cross-examined  as  to  state- 
ments irrelevant  or  collateral  to  the  matter  in  issue  either  with  a 
view  to  eliciting  from  him  an  admission  of  the  variance,  or  laying 
a  foundation  for  proof  thereof.**^ 


492;  State  V.  Roberts,  81  N.  C.  606; 
State  V.  Wright,  75  N.  C.  439. 

Xorth  Dakota.  —  See  Baumer  v. 
French,  8  N.  D.  319,  79  N.  W.  340. 

Oregon.  —  Oldenburg  v.  Oregon 
Sugar  Co..  39  Or.  564,  65  Pac.  869; 
Smitson  v.  Southern  Pacific  Co.,  37 
Or.   74,  60  Pac.  907. 

Pennsylvania.  —  Com.  v.  Craig,  19 
Pa.  Super.  Ct.  81,  97;  Covanhovan  v. 
Plart,  21  Pa.  St.  495,  60  Am.  Dec.  57. 

South  Dakota.  —  State  v.  David- 
son, 9  S.  D.  564,  70  N.  W.  879. 

Texas.  —  Fox  v.  State  (Tex. 
Crim.),  87  S.  W.  157;  Mason  v. 
State  (Tex.  Crim.),  81  S.  W.  71S; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Brown 
(Tex.  Civ.  App.),  76  S.  W.  794; 
Lankster  v  State  (Tex.  Crim.),  72 
S.  W.  388;  Richardson  v.  State,  44 
Tex.  Crim.  211,  70  S.  W.  320;  Deni- 
son  V.  P.  S.  R.  Co.  V.  Foster,  28 
Tex.  Civ.  App.  578,  68  S.  W.  299; 
Boatright  v.  State,  42  Tex.  Crim. 
442,  60  S.  W.  760;  Fluornoy  v.  State 
(Tex.  Crim.),  59  S.  W.  902;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Moore,  24 
Tex.  Civ.  App.  489,  59  S.  W.  282; 
Craft  V.  Smith  (Tex.  Civ.  App.),  51 
S.  W.  1089;  Dimmitt  v.  Robbins,  74 
Tex.  441,  12  S.  W.  94;  Gulf,  C.  & 
S.  F.  R.  Co.  V.  Coon,  69  Tex.  730,  7 
S.  W.  492;  Henderson  v.  State,  i 
Tex.  App.  432. 

Vermont.  —  Alger  v.  Castle,  61  Vt. 
53,  17  Atl.  727;  Holbrook  v.  Hol- 
brook,  30  Vt.  432;  Powers  v.  Leach, 
26  Vt.  270. 

Washington.  —  Bailey  v.  Seattle  & 
R.  R.  Co.,  32  Wash.  640,  72,  Pac. 
679;  French  v.  Seattle  Traction  Co., 
26  Wash.  264,  66  Pac.  404. 

West  Virginia.  —  See  State  v. 
Sheppard,  49  W.  Va.  582,  603-604,  39 
S.  E.  676. 

Wisconsin.  —  Barton  v.  Bruley,  96 
N.  W.  815;  Cohn  V.  Ladd,  68  N.  W. 
652. 

61.  England.  —  Spenceley  v.  De 
Willott,  7  East  108. 

United  States.  —  United    States    v. 
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Dickinson,  5  McLean  325,  25  Fed. 
Cas.  No.   14,958. 

Alabama.  —  De  Yampert  v.  Stale, 
139  Ala.  53,  36  So.  772;  Hussey  v. 
State,  87  Ala.  121,  6  So.  420;  Ortez 
V.  Jewett,  23  Ala.  662;  Nelson  v. 
Iverson,    17  Ala.  216. 

California.  —  People  v.  Cole.  127 
Cal.  545,  59  Pac.  984. 

Connecticut.  —  Atwood  v.  Welton, 
7  Conn.  66. 

Florida.  —  Starke  v.  State,  2>7  So. 
850;  Fields  V.  State,  35  So.  185; 
Eldridge  v.  State,  27  Fla.  162,  173,  9 
So.  448. 

Idaho.  —  State  v.  Irwin,  71  Pac. 
608. 

Illinois.  —  Sconce  v.  Henderson, 
102  111.  376. 

Indiana.  —  Dehler  v.  State,  22  Ind. 
App.  383,  53  N.  E.  850;  Hyland  v. 
Milner,  99  Ind.  308;  City  of  South 
Bend  v.  Hardy,  98  Ind.  577,  49  Am. 
Rep.  792;  Mclntire  v.  Young,  6 
Blackf.  496,  39  Am.  Dec.  443. 

Iowa.  —  Peck  v.  Parchen,  52  Iowa 
46,  2  N.  W.  597. 

Kansas.  —  Butler  v.  Cooper,  3  Kan. 
App.  145,  42  Pac.  839. 

Kentucky.  —  Com.  v.  Hourigan,  89 
Ky.  305,  12  S.  W.  550;  Loving  v. 
Com.,  80  Ky.  507 ;  Cornelius  v.  Com., 
15  B.   Mon.  539. 

Louisiana.  —  State  v.  Wiggins,  50 
La.  Ann.  330,  23  So.  334;  State  v. 
Spencer,  45  La.  Ann.  I,  12  So.  135. 

Maryland.  —  Munshower  v.  State, 
55  Md.  II,  39  Am.  Rep.  414;  White- 
ford  t'.  Burckmeyer,  i  Gill  127,  39 
Am.  Dec.  640. 

Massachusetts.  —  Com.  v.  M  c- 
Laughlin,    122   Mass.  449. 

Nebraska.  —  Curran  v.  Percival,  21 
Neb.  434,  32  N.  W.  213. 

New  Jersey.  —  Pullen  v.  Pullen,  43 
N.  J.  Eq.  136,  6  Atl.  887. 

Nezv  York.  —  Schell  v.  Plumb,  55 
N.  Y.  592. 

North  Carolina.  —  Patterson  v. 
Wilson,   lOi   N.   C.   594,  8  S.  E.  34i- 

Oregon.  —  Williams   v.    Culver,    39 
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Where  a  witness  is  examined  as  to  statements  that  are  irrelevant 
to  the  issues  the  cross-examining  party  is  conchided  by  his  answers, 
and  it  is  error  to  permit  him  to  prove  such  variant  statements."^ 

Relevancy  to  the  issues  is  necessary  in  a  suit  in  equity  equally 
with  an  action  at  law,"*"*  and  this  whether  the  variant  statements 
are  offered  in  evidence  by  the  party  who  called  the  assailed  wit- 
ness/"* or  by  the  adverse  party.""'  The  fact  that  the  variant  state- 
ments were  made  in  a  proceeding  wherein  they  were  relevant  does 
not  avoid  the  necessity  of  relevancy  to  the  present  issues.*'® 

Sufficiency  of  Relevancy  Merely  to  Assailed  Witness'  Testimony.  —  Nor 
does  the  fact  that  a  witness  has  testified  to  facts  that  are  collateral 


Or.  22>7,  64  Pac.  763;  Goodall  v. 
State,  I  Or.  2,2>iy  80  Am.  Dec.  396. 

Texas.  —  Turner  v.  State,  2>2)  Tex. 
Crim.   103,  25  S.  W.  635. 

Vermont.  —  Perry  v.  Moore,  66 
Vt.  519,  29  Atl.  806. 

Virginia.  —  Forde  v.  Com.,  16 
Gratt.  547,  556;  Nuckols  v.  Jones, 
8  Gratt.   267. 

West  V  ir  g  i  n  i a.  —  Morgan  v. 
Franklin  Ins.  Co..  6  W.  Va.  496. 

Wisconsin.  —  Sheppard  v.  State,  88 
Wis.  185,  59  N.  W.  449. 

62.  United  States.  —  Merchants' 
Life  Ass'n  v.  Yoakum,  39  C.  C.  A. 
56,  98  Fed.  251. 

Alabama.  —  Carter  v.  State,  133 
Ala.  160,  32  So.  231 ;  Beall  v.  James 
Folmar  Sons  &  Co.,  122  Ala.  414,  26 
So.  I ;  Washington  v.  State,  63  Ala. 
189;  Bullard  v.  Lambert,  40  Ala.  204. 

Arizona. — Tamborino  v.  Terri- 
tory, 62  Pac.  693,  64  Pac.  492. 

California.  —  Steen  v.  Santa  Clara 
Valley  Mill  &  Lumb.  Co.,  134  Cal. 
355,  66  Pac.  321 ;  People  v.  Wallace, 
89  Cal.   158,  26  Pac.  650. 

Delazvare.  —  State  v.  Pucca,  55  Atl. 
831 ;  Chielinsky  v.  Hoopes,  i  Marv. 
273,  40  Atl.  1 127. 

IDistrict  of  Columbia.  —  United 
States  V.  Neverson,  i  Mack.  152,  173- 
174. 

///mo/.?. —  Chicago,  R.  L  &  P.  R. 
Co.  V.  Bell,  70  111.  102. 

Indiana.  —  Stalcup  v.  State,  146 
Ind.  270,  45  N.  E.  334;  Welch  v. 
State,  104  Ind.  347,  3  N.  E.  850;  City 
of  South  Bend  v.  Hardy,  98  Ind.  577, 
49  Am.  Rep.  792 ;  Mclntire  v.  Young, 
6  Blackf.  496,  39  Am.  Dec.  443. 

Kentucky.  —  Yelton  v.  Black,  82 
S  W.  634;  Com.  V.  Bright,  23  Ky. 
L.  Rep.  1921,  66  S.  W.  604;  Loving 
zi.    Com.,    80    Ky.    507 ;    Kennedy    v. 


Com.,  14  Bush  340,  360;  Cornelius  r. 
Com..   15  B.  Mon.  539. 

Massachusetts.  —  Fitzgerald  v.  Wil- 
liams, 148  Mass.  462,  20  N.  E.  100; 
Kaler  v.  Builders'  Mut.  F.  Ins.  Co., 
120  Mass.  333. 

Michigan.  —  Fisher  v.  Hood,  14 
Mich.   189. 

Minnesota.  —  Murphy  v.  Backer,  67 
Minn.  510,  70  N.  W.  799. 

Missouri.  —  Muth  v.  St.  Louis 
Trust  Co..  94  Mo.  App.  94,  67  S.  W. 
978. 

Nebraska.  —  Ferguson  v.  State,  100 
N.  W.  800. 

Nezv  Hampshire.  —  Dewey  v.  Wil- 
liams, 43  N.  H.  384. 

Nezv  York.  —  People  v.  Ryan,  55 
Hun  214,  8  N.  Y.  Supp.  241. 

North  Carolina. — Jones  v.  Jones, 
80  N.  C.  247. 

Tennessee.  —  Sanders  v.  City  &  S. 
R.  Co.,  99  Tenn.  130,  41  S.  W.  1031. 

Virginia.  —  Forde  v.  Com.,  16 
Gratt.  547,  556;  Nuckols  v.  Jones,  8 
Gratt.  267. 

63.  Llewellin  v.  Pace,  i  W.  R. 
(Eng.)   28. 

64.  A  party  cannot  prove  his  own 
witness'  variant  statements  on  ir- 
relevant matter.  State  v.  Clark,  38 
La.  Ann.  105 ;  Batchelder  v.  Batchel- 
der,  139  Mass.  i,  29  N.  E.  61  ;  Craig 
V.  Grant,  6  Mich.  447. 

65.  A  party  cannot  prove  state- 
ments of  witness  of  adverse  party  on 
irrelevant  matter.  Louisville  Jeans 
Clothing  Co.  V.  Lischkofif,  109  Ala. 
136,  19  So.  436;  Jordan  v.  McKinney, 
144  Mass.  438,  II  N.  E.  702;  Powers 
r.   Leach,  26  Vt.  270. 

66.  So  if  a  witness,  in  a  deposi- 
tion, on  cross-interrogatories  states 
circumstances  not  pertinent  to  the 
cause    in    which    the    deposition    was 
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or  irrelevant  to  the  issues  in  the  cause  avoid  such  necessity,  nor 
render  it  proper  to  ehcit  or  prove  statements  of  the  witness  that 
are  relevant  to  and  variant  from  the  facts  to  which  he  has  so  testi- 
fied, but  which  are  collateral  or  irrelevant  to  the  issues  in  the  cause ; 
and  where  such  collateral  matters  are  elicited  from  a  witness  the 
parties  are  concluded  by  his  testimony  in  respect  thereto  ajrud  can- 
not contradict  it  by   proof  of  variant  statements.*^ 


taken,  what  the  witness  has  sworn  in 
another  case  where  those  circum- 
stances were  pertinent  cannot  be  read 
to  discredit  the  witness.  Lamalere 
V.  Caze,  I  Wash.  C.  C.  413,  14  Fed. 
Cas.  No.  8002. 

67.  United  States.  —  McKinney  v. 
Neil,  I  McLean  540,  16  Fed.  Cas. 
No.  8865. 

Alabama.  —  Payne  v.  Crawford, 
102  Ala.  387,  14  So.  854;  Bivens  v. 
Brown,  37  Ala.  422;  Scale  v.  Chamb- 
liss,  35  Ala.  19;  Blakey's  Heirs  v. 
Blakey's  Ex'trix,  33  Ala.  611,  Dozier 
V.  Joyce,  8  Port.  303. 

California.  —  People  v.  Chin  Mook 
Sow,  51  Cal.  597. 

Illinois.  —  Aneals  v.  People,  134 
111.  401,  414,  25  N.  E.  1022. 

Indiana.  —  Brower  v.  Ream,  15 
Ind.  App.  51,  42  N.  E.  824. 

Iowa.  —  State  v.  Matheson,  103  N. 
W.  137. 

Kentucky.  —  Roberts  v.  Johnson, 
23  Ky.  L.  Rep.  938,  64  S.  W.  526. 

Maine.  —  Davis  v.  Roby,  64  Me. 
427;  Ware  v.  Ware,  8  Me.  42. 

Massachusetts.  —  Force  v.  Martin, 
122  Mass.  5. 

Mississippi.  —  Davis  v.  State,  37 
So.  1018. 

North  D  ak  Ota.  —  State  v.  Mc- 
Gahey,  3  N.  D.  293,  55  N.  W.  753- 

Tennessee.  —  Rocco  v.  Parczyk.  9 
Lea  328. 

Utah.  —  State  v.  Haworth,  24  Utah 
398,  68  Pac.  155. 

West  Virginia.  —  State  v.  Prater, 
52  W.  Va.  132,  151,  43  S.  E.  230. 

Wisconsin.  —  Kaime  v.  Trustees  of 
Village  of  Omro,  49  Wis.  371,  5  N. 
W.  838. 

Many  other  cases  hold  that  the 
variant  statement  cannot  be  proved 
by  the  party  eliciting  the  collateral 
or  irrelevant  matter. 

Alabama.  —  Hussey  v.  State,  87 
Ala.  121,  6  So.  420. 

California.  —  Lewis  v.  Steiger,  68 
Cal.  200,  8  Pac.  884;  People  v.  Bell, 
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53  Cal.  119;  People  v.  McKeller,  53 
Cal.  65. 

Illinois.  —  Moore  v.  People,  108 
111.  484,  affirming  13  111.  App.  248. 

Indiana.  —  Robbins  v.  Spencer,  121 
Ind.  594,  22  N.  E.  660. 

lozva.  —  Laird  v.  Life  Assur.  Soc. 
98  Iowa  495,  67  N.  W.  385. 

Kansas.  —  State  v.  Zimmerman,  3 
Kan.  App.  172,  42  Pac.  828. 

Massachusetts.  —  Harrington  v.  In- 
habitants of  Lincoln,  2  Gray  133. 

Mississippi.  —  Williams  v.  State.  73 
Miss.  820,  19  So.  826. 

Missouri.  —  State  v.  Rogers,  108- 
Mo.  202,   18  S.   W.  976. 

Nebraska.  —  George  Burke  Co.  v. 
Fowler,  93  N.  W.  760;  Myers  v. 
State,  51   Neb.  51?,  7i  N.  W.  33. 

Ne7v  Hampshire.  —  Combs  v.  Win- 
chester, 39  N.  H.  13,  75  Am.  Dec. 
203 ;    Seavy   v.    Dearborn,    19   N.    II. 

351- 

Neiv  Jersey.  —  State  v.  Hendnck, 
70  N.  J.  L.  41,  56  Atl.  247. 

New  York.  —  People  v.  Van  Tas- 
sel, 26  App.  Div.  445,  SO  N.  Y.  Supp. 
53 ;  Tallman  v.  Kimball,  74  Hun  279, 
26  N.  Y.  Supp.  811 ;  Morgan  v.  Frees, 
IS   Barb.   352. 

North  Dakota.  —  Becker  v.  Cain,  8 
N.  D.  61  s,  80  N.  W.  805;  State  v. 
Kent,  5  N.  D.  516  (under  name 
State  V.  Pancoast),  67  N.  W.  1052. 

Oregon.  —  State  v.  Deal,  41  Or. 
437,  70  Pac.  S32;  State  v.  Steeves, 
29  Or.  85,  105,  43  Pac.  947;  Josephi 
V.  Furnish,  27  Or.  260,  41  Pac.  424. 

Pennsyk'ania. — Zebley  v.  Storey, 
117  Pa.  St.  478.  489,  12  Atl.  569; 
Hester  v.  Com.,  85  Pa.  St.  139. 

South  Carolina.  —  State  v.  Alexan- 
der, 2   Mill   Const.   171. 

Texas.  —  Wilson  v.  State,  37  Tex. 
Crim.  64,  38  S.  W.  610;  Hill  v. 
State,  18  Tex.  App.  665. 

Virginia.  —  Langhorne  v.  Com.,  76 
Va.  1012. 

West  Virginia.  —  State  v.  Good- 
win,   32    W.    Va.    177,    9    S.    E.    85; 
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This  rule  is  equally  applicable  whether  (as  is  more  usual)  the 
collateral  or  irrelevant  facts  are  elicited  from  the  witness  in  the 
course  of  cross-examination,"^  or  are  elicited  on  direct  examina- 


Morgan  v.  Franklin  Ins.  Co.,  6  W. 
Va.  496. 

68.  Collateral  or  irrelevant  facts 
elicited  on  cross-examination  cannot 
be  contradicted  by  proof  of  the  wit- 
ness' statements  variant  therefrom. 

England.  —  Ex  parte  Palmer,  i 
Deac.  &  Ch.  371- 

Alabama.  —  Crawford  v.  State,  112 
Ala.  I,  19-25,  21  So.  214;  Payne  v. 
Crawford,  102  Ala.  387,  14  So.  854; 
Haley  v.  State,  63  Ala.  83;  Marx  v. 
Bell,  48  Ala.  497,  507-508;  Scale  v. 
Chambliss,  35  Ala.  19;  Ortez  v. 
Jewett,  23  Ala.  662. 

Arkansas.  —  Atkins  v.  State,  16 
Ark.  568,  588. 

California.  —  Barkly  v.  Copeland, 
86  Cal.  483,  25  Pac.  i ;  People  v. 
Tiley,  84  Cal.  651,  24  Pac.  290; 
Evans  V.  De  Loy,  81  Cal.  103,  22  Pac. 
408;  People  V.  Chin  Mook  Sow,  51 
Cal.  597- 

Colorado.  —  Tourtelotte  v.  Brown, 
4  Colo.  App.  277,  36  Pac.  73- 

Indiana.  —  Brower  v.  Ream,  15 
Ind.  App.  51,  42  N.  E.  824;  Robbins 
V.  Spencer,  121  Ind.  594,  22  N.  E. 
660. 

lozva.  —  State  v.  Matheson,  103  N. 
W.  137;  Swanson  v.  French,  92  Iowa 
695,  61  N.  W.  407. 

Kansas.  —  State  v.  Zimmerman,  3 
Kan.  App.   172,  42  Pac.  828. 

Kentucky.  —  Feltner  v.  Com.,  23 
Ky.  L.  Rep.  11 10,  64  S.  W.  959. 

Maine.  ■ —  State  v.  Benner,  64  Me. 
267,  287-288;  Ware  v.  Ware,  8  Me. 
42. 

Massachusetts.  —  Com.  v.  Jones, 
155  Mass.  170,  29  N.  E.  467;  Alex- 
ander z'.  Kaiser,  149  Mass.  321,  21 
N.  E.  376;  Jordan  v.  McKinney,  144 
Mass.  438,  II  N.  E.  702;  Shurtleff  v. 
Parker,  130  Mass.  293,  39  Am.  Rep. 
454;  Fames  v.  Whittaker,  123  Mass. 
342;  Harrington  v.  Inhabitants  of 
Lincoln,  2  Gray  133. 

Michigan.  —  People  v.  McArron, 
121  Mich.  I,  79  N.  W.  944;  Geary  v. 
People,  22  Mich.  221. 

Minnesota.  —  Derby  v.  Gallup,  5 
Minn.  iig. 

Mississippi.  —  Williams  v.  State,  73 
Miss.  820,  19  So.  826. 


Missouri.  —  State  v.  Grant,  i.|4 
Mo.  56,  45  S.  W.  1 102;  State  v.  Tay- 
lor, 134  Mo.  109,  35  S.  W.  92; 
Scharff  V.  Grossman,  59  Mo.  App. 
199;  Manget  v.  O'Neill,  51  Mo.  App. 
35;  State  V.  Rogers,  108  Mo.  202,  18 
S    W.  976. 

Nebraska.  —  George  Burke  Co.  v. 
Fowler,  93  N.  W.  760;  Myers  v. 
State,  51  Neb.  517,  71  N.  W.  33; 
Johnston  v.  Spencer,  51  Neb.  198,  70 
N.  W.  982. 

Neiu  Hampshire.  —  Combs  v.  Win- 
chester, 39  N.  H.  13,  75  Am.  Dec. 
203. 

Nezv  Jersey.  —  State  v.  Hendrick, 
70  N.  J.  L.  41,  56  Atl.  247. 

Nezv  York.  —  Schilling  v.  Smith, 
76  App.  Div.  464,  12  N.  Y.  Ann.  Cas. 
99,  78  N.  Y.  Supp.  586;  Nation  v. 
People,  6  Park.  Crim.  258;  Newcomb 
V.  Griswold,  24  N.  Y.  298;  Bearss  v. 
Copley,  10  N.  Y.  93;  Howard  v. 
City  Fire  Ins.  Co.,  4  Denio  502;  Law- 
rence V.  Barker,  5  Wend.  301. 

North  Carolina.  —  State  v.  Morris, 
109  N.  C.  820,  13  S.  E.  877;  State  v. 
Roberts,  81  N.  C.  606;  State  v.  Pat- 
terson, 24  N.  C.  346,  38  Am.  Dec.  699. 

North  Dakota.  —  State  v.  Kent,  5 
N.  D.  516,  537,  (under  name  State 
V.   Pancoast)   67  N.  W.   1052. 

Oregon.  —  Williams  v.  Culver,  39 
Or.  TtT,7,  64  Pac.  763. 

PennsylzJania.  —  Zebley  v.  Storey, 
117  Pa.  St.  478,  489,  12  Atl.  569; 
Hester  v.  Com.,  85  Pa.  St.  139; 
Wright  z'.  Cumpsty,  41  Pa.  St.  102; 
Elliott  z'.  Boyles,  31  Pa.  St.  65. 

Texas.  —  Wilson  v.  State,  37  Tex. 
Crim.  64,  38  S.  W.  610;  Hill  v.  State, 
18  Tex.  App.  665. 

Vermont.  —  Wing  v.  Hall,  47  Vt. 
182;  State  V.  Hofifman,  46  Vt.  176; 
Sterling  v.  Sterling,  41  Vt.  80; 
Stevens  v.  Beach,  12  Vt.  585. 

Virginia.  —  Langhorne  v.  Com.,  76 
Va.  1012. 

West  Virginia.  —  State  v.  Good- 
win, 32  W.  Va.  177,  9  S.  E.  85. 

IVisconsin.  —  Waterman  v.  Chi- 
cago &  A.  R.  Co.,  82  Wis.  613,  628, 
52  N.  W.  247,  1 1 36. 

\\^here  the  state  on  cross-examina- 
tion asks  a  witness  whether  he  knew 
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tion.""  or  arc  volunteered  by  the  witness ;"''  in  any  case  the  requirement 
that  the  variant  statements  must  be  relevant  to  the  issues  in  the 
cause  prevents  proof  of  statements  of  his  that  are  merely  relevant 
to  and  variant  from  the  facts  to  which  he  has  so  testified  ;  except 
in  a  few  jurisdictions  where,  it  seems,  certain  exceptions  are  recog- 
nized to  this  ruleJ^ 


the  accused's  general  reputation,  and 
he  replied  that  he  was  "  a  very  good 
fellow,"  his  reply  cannot  be  contra- 
dicted by  proof  of  inconsistent  state- 
ments. Feltner  v.  Com.,  23  Ky.  L. 
Rep.  1 1 10,  64  S.  W.  959. 

69.  Collateral  or  irrelevant  facts 
elicited  on  direct  examination  cannot 
be  contradicted  by  proof  of  the  wit- 
ness' statements  variant  therefrom. 
Blakey's  Heirs  v.  Blakey's  Ex'trix, 
a  Ala.  611,  619-620;  Com.  v.  Buz- 
zell,  16  Pick.  (Mass.)   153. 

Therefore  the  testimony  of  one's 
own  witness  that  such  one  desires  to 
impeach  by  proof  of  variant  state- 
ments must  be  material  to  the  issues 
on  trial.  Force  v.  Martin,  122 
Mass.   5. 

Kationale In    this    case,    as    in 

any  other,  to  permit  the  contradic- 
tion would  multiply  the  issues  in  the 
cause  indefinitely;  the  real  merits  of 
the  controversy  would  be  lost  sight 
of  in  the  mass  of  testimony  to  im- 
material points;  the  minds  of  jurors 
would  thus  be  perplexed  and  con- 
fused, and  their  attention  wearied 
and  distracted;  the  costs  of  litigation 
would  be  increased;  and  judicial  in- 
vestigations would  become  almost  in- 
terminable. Lambert  v.  Hamlin  (N. 
H.),  59  Atl.  941. 

So  in  an  action  on  a  warranty  of  a 
horse,  defendant's  testimony  that  he 
did  not  and  never  would  warrant  any 
horse  cannot  be  contradicted  by 
proof  that  at  some  other  time  in 
some  other  transaction  defendant 
oflfered  to  warrant  the  horse.  Davis 
V.  Keyes,  112  Mass.  436. 

70.  Collateral  or  irrelevant  facts 
volunteered  by  witness  cannot  be 
contradicted  by  proof  of  the  witness' 
statements  variant  therefrom.  Com. 
V.  Buzzell,  t6  Pick.  (Mass.)  153; 
Lambert  v.  Hamlin  (N.  H.),  59  Atl. 
941. 

The  same  reasons  apply  equally 
for    rejecting    it    "  whether    the    evi- 
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dence  on  such  collateral  matters  is 
brought  out  on  the  examination  in 
chief  or  upon  cross-examination,  and 
whether  the  witness  gives  it  volun- 
tarily or  in  response  to  questions 
calling  for  it.  Almost  every  witness 
who  testifies  in  court  is  apt  to  con- 
nect with  the  material  facts  stated 
by  him  some  matters  wholly  collat- 
eral and  impertinent;  and  it  would 
be  intolerable  to  allow  all  such  in- 
cidental statements  to  be  taken  ad- 
vantage of  for  the  mere  purpose  of 
contradicting  and  thereby  impeach- 
ing the  witness.  If  such  a  practice 
were  sanctioned,  every  trivial  cir- 
cumstance mentioned  by  a  witness 
might  become  the  subject  of  a  sep- 
arate and  subordinate  issue,  which 
would  have  nothing  whatever  to  do 
with  the  real  question  to  be  deter- 
mined, but  would  incidentally  serve 
to  confuse  the  jury  and  prolong  the 
trial."  Blakey's  Heirs  v.  Blakey's 
Ex'trix,  22  Ala.   611,  619-620. 

But  they  may  contradict  it.  Dozier 
V.  Joyce,  8  Port.  (Ala.)  303,  313-314- 

71.  In  New  York,  a  witness' 
testimony,  on  a  point  material  either 
to  the  issue  on  trial  or  to  a  fact 
brought  out  on  the  examination  by 
the  adverse  party,  may,  it  seems,  be 
impeached  by  proof  of  a  variant 
statement.  Carpenter  v.  Ward,  30 
N  Y.  243.  The  cases  cited  in  note 
68  supra  do  not  conflict  with  th-^se 
cases,  for  in  them  the  irrelevant  mat- 
ter was  elicited  on  cross-examination, 
and  it  was  the  cross-examining  party 
also  who  attempted  to  put  in  evi- 
dence the  variant  statements.  In 
California  the  rule  seems  to  be  the 
same  as  in  New  York.  Steen  v. 
Santa  Clara  Valley  Mill  &  Lumb. 
Co.,  134  Cal.  355,  66  Pac.  321 ;  Peo- 
ple  V.   Brady,    133   Cal.   xx,   65    Pac. 

In  Virginia,  where  on  direct  ex- 
amination, in  narrating  the  main 
events   he   testifies   to,   a   witness   in- 
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The  contradiction  of  a  witness  by  proof  of  his  variant  statements 
on  collateral  or  irrelevant  matters  would  result  in  a  multiplicity  of 
mere  subordinate  ct^llateral  issues/'-  and  force  the  court  to  abandon 
the  trial  of  the  real  issues  and  enter  upon  the  trial  of  wholly  imma- 
terial issues.^''  The  further  result  would  be  to  prolong  the  trial/* 
to  obscure  the  main  issues/''  to  perplex  and  confuse  the  minds  of 
the  jury/"  and  tO'  increase  the  costs  of  litigation/^  Moreover  it 
might  force  upon  an  adverse  party  the  trial  of  issues  he  was  not 
prepared  to  meet/**  and  finally  some  courts  have  doubted  whether 
it  has  a  tendency  to  discredit  a  witness  to  show  his  variant  state- 
ments on  a  collateral  matter,  especially  where  that  matter  is  unim- 
portant/'' 

Cross-Examination  as  to  and  Proof  of  Collateral  Statements  as  Harmless 
Error.  —  It  is  harmless  error  merely  to  cross-examine  a  witness  as 
to  variant  statements  on  a  collateral  matter  where  the  assailed 
witness  denies  having  made  them,^**  and  in  the  absence  of  a  showing 


corporates  certain  incidental  or  col- 
lateral matter  into  his  testimony  it 
thereby  becomes  an  essential  part  of 
his  testimony,  and  his  variant  state- 
ments in  respect  thereto  may  be 
proved.  So  where  a  witness  testifies 
that  a  certain  person  whom  he  saw 
went  in  a  certain  direction  (the  same 
not  being  material),  he  may  be  con- 
tradicted by  his  statement  that  he 
went  in  another  direction.  Forde  v. 
Com.,  i6  Gratt.    (Va.)   547,  558. 

In  West  Virginia  it  is  said  that  a 
variant  statement,  to  be  admissible 
for  purposes  of  impeachment,  must 
(l)  relate  to  a  material  matter  in  !.he 
case,  or  (2)  concern  a  fact  involved 
in  the  evidence.  State  v.  Goodwin, 
22  W.  Va.  177,  9  S.  E.  85. 

72.  Crawford  v.  State,  112  Ala.  i, 

19,  25,  21  So.  214;  Atwood  V.  Wei- 
ton,  7  Conn.  66;  Robbins  v.  Spencer, 
121  Ind.  594,  22  N.  E.  660;  Ware  v. 
Ware,  8  Me.  42 ;  Lambert  v.  Hamlin 
(N.  H.),  59  Atl.  941;  Powers  v. 
Leach,  26  Vt.  270;  Nuckols  v.  Jones, 
8  Gratt.   (Va.)  267. 

73.  Woods  V.  bailey,  211  111.  495, 
71  N.  E.  1068;  Com.  V.  Jones,  155 
Mass.  170,  29  N.  E.  467;  Hathaway 
V.  Crocker,  7  Mete.    (Mass.)  262. 

74.  Crawford  v.  State,  112  Ala.  i, 

20,  21  So.  214;  Blakey's  Heirs  v. 
Blakey's  Ex'trix.,  22,  Ala.  611;  Seller 
V.  Jenkins,  97  Ind.  430;  Lambert  v. 
Hamlin  (N.  H.),  59  Atl.  941 ;  Powers 
V.  Leach,  26  Vt.  270. 

75.  Blakey's  Heirs  v.  Blakey's 
Ex'trix,    22)    Ala.    611;    Robbins    v. 


Spencer.  121  Ind.  594,  22  N.  E.  660; 
Lambert  v.  Hamlin  (N.  H.),  59  Atl. 
941. 

76.  Crawford  v.  State,  112  Ala.  i, 
20,  21  So.  214;  Blakey's  Heirs  v. 
Blakey's  Ex'trix,  33  Ala.  611;  Seller 
V.  Jenkins,  97  Ind.  430;  Lambert  v. 
Hamlin  (N.  H.),  59  Atl.  941; 
Nuckols  V.  Jones,  8  Gratt.  (Va.)  267. 

77.  Blakey's  Heirs  v.  Blakey's 
Ex'trix,  33  Ala.  611;  Lambert  v. 
Hamlin    (N.  H.),  59  Atl.  941. 

78.  Atwood  V.  Welton,  7  Conn. 
66 ;  Ware  v.  Ware,  8  Me.  42. 

79.  United  States  v.  Hall,  44  Fed. 
864,  876,  10  L.  R.  A.  324. 

"  Sometimes  immaterial  discrep- 
ancies or  misstatements  by  a  witness 
strengthen  our  conviction  of  his 
veracity,  for  it  is  the  common  experi- 
ence that  persons  perfectly  truthful, 
who  take  distinct  and  material  im- 
pressions of  the  material  facts,  often 
have  incorrect  impressions  and  recol- 
lections of  the  immaterial  incidents, 
even  when  their  recollection  of  these 
seems  to  them  to  be  distinct." 
United  States  v.  Hughes,  34  Fed.  72^- 

Compare,  however.  Seller  v.  Jen- 
kins, 97  Ind.  430,  where  the  court  lays 
aside  this  reason,  saying  that  the  rule 
excluding  immaterial  variance  is  not 
put  on  the  ground  that  the  nearer  the 
false  statement  is  to  the  main  issue 
the  stronger  is  its  effect  upon  the 
testimony  of  the  witness. 

80.  People  v.  Chrisman.  135  Cal. 
282,  67  Pac.   136;  People  v.  Wallace, 
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to  the  contrary  the  achnission  of  proof  of  such  statement  will  also 
be  presuniecl  to  be  harmless.'*' 

(2.)  What  Constitutes  Relevancy  to  the  Cause  of  Action.  —  Where  the 
variant  statement  is  directly  connected  with  a  fact  that  tends  to 
sustain  the  impeaching  party's  case,  the  statement  is  relevant/'"^  A 
collateral  stateniicnt  is  one  not  so  connected.^'*  So  the  mere  fact 
that  the  statement  is  wholly  incompetent  as  substantive  evidence 
does  not  render  it  collateral  or  irrelevant  for  purposes  of  impeach- 
ment.'*'* 

Capacity  of  Witness.  —  An  inquiry  touching  the  capacity  of  a  wit- 
ness to  give  correct  testimony  is  not  collateral  or  irrelevant  within 
the  meaning  of  the  rule.**"  Nor  is  an  inquiry  touching  a  witness' 
mental  attitude  or  state  of  feeling.^"  Nor  is  one  tending  to  show 
his  bias,  hostility  or  interest.®^ 


89   Cal.    158,   26  Pac.   650;    Myers  v. 
State,  4.3  Fla.  500,  31  So.  275. 

81.  People  V.  Chrisman,  135  Cal. 
282,  67  Pac.  136;  Sconce  v.  Hender- 
son, 102  111.  376;  Rogers  v.  Cook,  8 
Utah  123,  30  Pac.  234. 

In  Blakey's  Heirs  v.  Blakey's 
Ex'trix,  33  Ala.  611,  the  court  said 
that  the  improper  admission  of  evi- 
dence of  a  witness'  variant  state- 
ments is  assignable  error. 

82.  WoodroflFe  v.  Jones,  83  Me. 
21,  21  Atl.  177. 

The  questions  asked  a  witness  with 
a  view  to  impeaching  him  must  have 
direct  relevancy  to  the  subject-matter 
of  inquiry,  not  a  mere  remote  rela- 
tion thereto.  United  States  v.  Dick- 
inson, 2  McLean  325,  25  Fed.  Cas. 
No.  14,958. 

83.  Welch  V.  State,  104  Ind.  347, 
3  N.  E.  850;  State  V.  Matheson 
(Iowa),  103  N.  W.  137;  Scharff  v. 
Grossman,  59  Mo.  App.  199;  John- 
ston V.  Spencer,  51  Neb.  198,  70  N. 
W.  982;  Oldenburg  v.  Oregon  Sugar 
Co.,  39  Or.  564,  65  Pac.  869 ;  State  v. 
Goodwin,  32  W.  Va.  177,  9  S.  E.  85. 

84.  Schilling  v.  Smith,  76  App. 
Div.  464,  78  N.  Y.  Supp.  586. 

85.  Schuster  v.  State,  80  Wis.  107, 
49  N.  W.  30. 

So  an  inquiry  as  to  whether  or  not 
a  witness  at  the  time  of  the  transac- 
tion in  respect  to  which  she  was  testi- 
fying was  so  addicted  to  the  use  of 
opium  that  her  vision  was  distorted 
is  material,  and  a  question  whether 
the  witness  had  not  said  that  it  would 
kill  her  to  give  up  the  use  of  opium 
is  not  a  collateral  matter  for  purposes 
of  impeachment.     People  v.  Webster, 
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139  N.  Y.  73,  86-87,  34  N.  E.  730. 
reversing  68  Hun  11,  2'2  N.  Y.  Supp. 
634- 

86.  Massachusetts.  —  Collins  v. 
Stephenson,  8  Gray  438. 

Contra.  —  Hathaway  v.  Crocker,  7 
Mete.  262;  Brockett  v.  Bartholomew, 
6  Mete.  396. 

Michigan.  —  Rice  v.  Rice,  104  Mich. 
371,  62  N.  W.  833. 

Minnesota.  —  Alward  v.  Oakes,  63 
Minn.  190,  65  N.  W.  270. 

Mississippi.  —  Newcomb    v.     State, 

37  Miss.  383. 

Nezv  Hampshire.  —  Sumner  v. 
Crawford,  45  N.  H.  416;.  Dewey  v. 
Williams,  43  N.  H.  384. 

Nezv  York.  —  O'Hagan  v.  Dillon, 
10  Jones  &  S.  456;  Nation  v.  Peo- 
ple, 6  Park.  Crim.  258. 

Nortli  Carolina.  —  State  v.  Crook, 
133  N.  C.  672,  45  S.  E.  564;  Cathey 
V.  Shoemaker,  iig  N.  C.  424,  26  S. 
E.  44;  State  V.  Roberts,  81  N.  C. 
349;  State  z'.  Patterson,  24  N.  C.  346, 

38  Am.  Dec.  699. 

So  the  fact  of  a  quarrel  between  a 
witness  and  the  party  against  whom 
he  testifies  is  not  collateral,  and  his 
language  therein  can  be  proved,  he 
having  denied  it  on  cross-examina- 
tion. Beardsley  v.  Wildman,  41 
Conn.  515. 

Where  to  an  action  for  slander  the 
defendant  pleaded  truth  only,  but  in 
his  testimony  as  a  witness  stated  his 
intent  and  motives,  he  may  be  im- 
peached by  proof  of  variant  state- 
ments in  the  latter  respect.  Seller  v. 
Jenkins.  97  Ind.  430. 

87.  England. — Yewin's  Ca^e,  2 
Camp.  638. 
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b.  Relevancy  to  Positive  Evidence.  —  Variant  statements,  in 
order  to  be  admissible  for  purposes  of  impeachment,  must,  in  the 
second  place,  be  relevant  to  positive  evidence  given  on  a  material 
issue.^®  But  although  a  witness  examined  in  respect  thereto  denies  a 
probative  fact  that  if  proved  would  establish  an  ultimate  fact  rele- 
vant to  the  cause  of  action,  yet  if  there  is  other  independent  evi- 
dence tending  to  establish  the  ultimate  fact  the  witness'  variant 
statements  in  respect  to  the  ultimate  fact  may  be  proved.*** 

c.  Relevancy  to  Competent  Examination  of  Assailed  Witness. 
Necessity  in  General.  —  Lastly,  variant  statements  must  be  relevant 
to  a  matter  about  which  the  witness  has  been  properly  examined.®" 


Alabama.  —  Jones  v.  State,  Z7  So. 
390;  England  v.  State,  89  Ala.  76,  8 
So.  146;  Billiard  v.  Lambert,  40  Ala. 
204;  McHugh  V.  State,  31  Ala.  317. 

Connecticut.  —  Atvvood  v.  Welton, 
7  Conn.  66. 

Georgia.  —  Taylor  v.  State,  49  S. 
E.  303. 

Illinois.  —  Aneals  v.  People,  134 
111.  401,  414,  25  N.  E.  1022. 

M  i  c  h  i  g  a  n.  —  Rice  v.  Rice,  104 
Mich.  371,  378.  62  N.  W.  833;  Swift 
Electric  Light  Co.  v.  Grant,  90  Mich. 
469,  475,  51  N.  W.  539;  Tolbert  v. 
Burke,  89  Mich.  132,  50  N.  W.  803; 
Helvvig  Z'.  Lascowski,  82  Mich.  619, 
46  N.  W.  1033,  ID  L.  R.  A.  378. 

A^ezu  Hampshire.  —  Combs  v.  Win- 
chester, 39  N.  H.  13,  75  Am.  Dec. 
203;  Folsom  V.  Brawn,  25  N.  H.  114. 

New  York.  —  Effray  v.  Masson,  42 
N.  Y.  St.  657,  18  N.  Y.  Supp.  350; 
Schultz  V.  Third  Ave.  R.  Co.,  89  N. 
Y.  242,  reversing  14  Jones  &  S.  211. 

North  Carolina.  —  Jones  v.  Jones, 
80  N.  C.  246;  State  v.  Kirkman,  63 
N.  C.  246. 

Ohio.  —  Kent  v.  State,  42  Ohio  St. 
426. 

Texas.  —  Bennett  v.  State,  28  Tex. 
App.  539.  13  S.  W.  IOCS. 

Contra.  —  McCulloch  v.  Gore  Dist. 
Mut.  Fire  Lns.  Co.,  32  U.  C.  Q.  B. 
610;  ;f.  c,  34  U.  C.  Q.  B.  384.  Fogle- 
man  v.   State,  2>^  Ind.    145. 

88.  Naugher  v.  State,  116  Ala.  463, 
23  So.  26;  Stevenson  v.  Com.,  19  Ky. 
L.  Rep.  1 50s,  44  S.  W.  634. 

Where  in  a  prosecution  for  homi- 
cide a  witness  for  accused  testifies 
that  he  did  not  see  the  fatal  shot 
fired,  and  on  cross-examination  states 
that  he  did  not  tell  certain  persons 
that  he  saw  it  fired,  they  cannot  be 
called  by  state's  counsel  to  prove  that 


he  made  such  statement.  Saylor  v. 
Com.,  17  Ky.  L.  Rep.  959,  33  S.  W. 
185.^ 

"  Evidence  of  what  the  witness  has 
said  is  admissible  only  to  invalidate 
the  testimony  which  he  gives,  and  is 
not  competent  as  substantive  evidence 
of  the  facts  proposed  to  be  proved. 
To  make  such  statements  admissible 
the  witness  must  have  testified  to 
something  that  requires  to  be  im- 
peached, in  order  to  make  proof  of 
the  fact,  and  mere  want  of  recollec- 
tion can  seldom,  if  ever,  be  of  that 
character."  State  v.  Reed,  60  Me. 
550. 

Where  a  state's  witness  fails,  on 
testifying,  to  identify  the  accused, 
the  question  asked  on  cross-examina- 
tion as  to  the  witness'  formerly  ex- 
pressed opinion  that  accused  was  the 
only  man  whom  witness  could  think 
would  commit  the  crime  being  a 
mere  opinion  on  an  immaterial  mat- 
ter, is  properly  excluded,  as  not  com- 
petent to  lay  a  predicate  for  contra- 
diction. Com.  V.  Nelson,  180  Mass. 
83,  61  N.  E.  802. 

89.  Where  it  was  material  to  show 
that  a  director  had  been  notified  of  a 
meeting  of  the  board  of  directors  to 
which  he  belonged,  and  a  witness 
stated  he  had  not  notified  him,  there 
being  evidence  tending  to  show  that 
he  was  notified,  the  witness'  state- 
ment that  he  would  notify  him  may 
be  proved  to  impeach  him  by  the  ad- 
verse party.  Lidianapolis,  G.  &  F. 
R.  Co.  V.  Hubbard  (Ind.  App.),  74 
N.  E.  535- 

90.  Alabama. — Hehon  v.  Ala- 
bama M.  R.  Co.,  97  Ala.  275,  12  So. 
276. 

California.  —  People     v.     Machado, 
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Where  a  witness'  examination  in  respect  to  a  particular  matter  is, 
or  would  be,  incompetent,  his  variant  statements  relevant  thereto 
cannot  be  proved."^ 

Where  Witness  Availed  Himself  of  Privilege.  —  Where  a  witness,  not 
understanding  his  privilege,  gives  answers  on  direct  examination 
criminating  himself,  but  upon  being  advised  by  the  court  as  to 
his  privilege  refuses  to  answer  further,  and  the  court  strikes  out  his 
answers  already  given,  the  witness'  variant  statements  in  respect 
to  the  matters  on  which  his  testimony  was  stricken  out  cannot  be 
proved. "- 

Relevancy  to  Direct  or  Cross-Examination. —  In  some  jurisdictions 
the  variant  statements  must  be  relevant  to  facts  about  which  the 
witness    was   examined    on    direct    examination;^^    in    others    it    is 


63  Pac.  66,  130  Cal.  xviii ;  People  v. 
Chin  Mook  Sow,  51  Cal.  597- 

Georgia.  —  Code  1895,  §  5292 ; 
Futch  V.  State,  go  Ga.  472,  16  S.  E. 
102. 

///mou.  —  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Bell,  70  111.  102. 

Indiana.  —  Johnson  v.  Brown,  130 
Ind.  534,  28  N.  E.  698;  Weinzorpflin 
V.   State,  7  Blackf.   186,   198. 

Iowa.  —  State  v.  Sheridan,  121 
Iowa  164,  96  N.  W.  730. 

New  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12. 

r^Am.  —  Welch  V.  State  (Tex. 
Crim.),  46  S.  W.  812;  Merritt  v. 
State,  39  Tex.  Crim.  70,  45  S.  W.  21. 

Virginia.  —  See  Nuckols  v.  Jones. 
8  Gratt.  267. 

In  an  action  for  wrongful  eject- 
ment from  a  river  steamer,  where  the 
witness'  testimony  was  limited  to  the 
fact  of  ejectment,  he  cannot  be  ex- 
amined as  to  his  statements  relative 
to  the  possession  or  non-possession 
of  a  passage  ticket  by  the  person 
ejected.  Trabing  v.  California  Nav. 
&  Imp.  Co.,  121  Cal.  137,  53  Pac. 
644. 

In  a  suit  involving  water  rights, 
where  on  direct  examination  an  as- 
sailed witness  did  not  testify  as  to 
any  matter  relating  to  the  water 
above  the  forks  of  South  Wolf  Creek, 
but  on  cross-examination  the  witness 
was  asked  concerning  his  statements 
in  regard  to  water  rights  above  the 
forks  of  the  creek,  an  ofifer  to  con- 
tradict the  witness'  testimony  as  to 
his  statements  in  that  respect  is  prop- 
erly rejected.  Faulkner  v.  Rondoni, 
104  Cal.  140,  37  Pac.  883. 
On  an  issue  as  to  a  collision,  where 
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a  witness  merely  testifies  that  the 
driver  lost  control  of  a  car  and  it 
ran  down  the  hill  into  another  car,  he 
cannot  on  cross-examination  be  asked 
as  to  his  statement  of  the  condition 
of  the  car  that  ran  away.  Kay  v. 
Metropolitan  St.  R.  Co.,  163  N.  Y. 
447,  57  N.  E.  751. 

91.  Where  the  statements  of  a 
witness  that  it  is  proposed  to  contra- 
dict by  proof  of  prior  variant  state- 
ments have  been  themselves  excluded 
as  incompetent,  it  is  error  to  permit 
the  variant  statements  to  be  proved. 
"  This  was  an  indirect  method  of  get- 
ting before  the  jury  the  excluded  tes- 
timony." Louisville  &  N.  R.  Co.  v. 
Webb,  99  Ky.  332,  35  S.  W.  1 117. 

A  witness'  mere  expression  of 
opinion  that  is  incompetent  as  evi- 
dence on  direct  or  cross-examination, 
and  would  be  stricken  from  evidence 
on  the  motion  of  the  adverse  party, 
cannot  be  contradicted  by  such  ad- 
verse party  by  proof  of  the  witness' 
statements  inconsistent  therewith. 
Jordan  v.  McKinney,  144  Mass.  438. 
1 1  N.  E.  702.  See  also  Ryerson  v. 
Abington,  102  Mass.  526. 

92.  Mayo  v.  Mayo,  119  Mass.  290, 
wnere  the  party  calling  the  witness 
offered  his  variant  statements  to  im- 
peach him. 

93.  Missouri.  —  State  v.  West,  95 
Mo.  139.  8  S.  W.  354- 

N  exv  York.  —  Hertz  v.  Minzes- 
heimer,  12  Misc.  58,  2,2,  N.  Y.  Supp. 
48;  Sitterly  v.  Gregg.  90  N.  Y.  686; 
People  V.  Cox,  21  Hun  47,  aiHrmed  83 
N.  Y.  610. 

Oregon. — Williams  v.  Culver,  39 
Or.  3,2,7,  64  Pac.  763. 

Te'.ra.y.  —  Welch   v.   State,   39  Tex. 
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sufficient  that  they  arc  relevant  to  material  facts  about  which  the 
witness  was  cross-examined."* 

d.  Determination  of  Relevancy.  —  It  is  proper  for  the  trial  court 
to  require  a  party  to  state  what  statement  he  expects  to  contradict 
as  prerequisite  to  putting  in  the  impeaching  proof,  or  questioning 
the  witness  in  respect  to  his  variant  statements,  in  order  that  the 
court  may  determine  whether  the  statement  is  relevant."-'"' 

P).  By  Whom  Variant  Statements  Must  Have  Been  Made. 
A  witness'  statement  of  a  fact  cannot  be  contradicted  by  a 
variant  statement  of  another  person,"**  such  as  his  partner,"^ 
or  fellow  officer."^  Where  a  witness'  testimony  involves  the 
rehearsal  of  statements  made  by  other  persons,  evidence  that 
such  persons  also  made  statements  variant  from  those  rehearsed,"" 
or  that  the  witness  himself  expressed  a  contrary  opinion  on  the 
matter,^  is  not  admissible  to  impeach  the  witness  who  testifies  to  the 
statements;  and  where  a  witness  testifies  to  his  own  knowledge  of 


Crim.  414,  46  S.  W.  812;  Red  v. 
State  (Tex.  Crim.),  46  S.  W.  408; 
Merritt  v.  State,  39  Tex.  Crim.  70,  45 
S.  W.  21. 

Virginia.  —  See  Nuckols  v.  Jones, 
8  Gratt.  267. 

Washington.  —  Bailey  v.  Seattle  & 
R.  R.  Co.,  32  Wash.  640,  yz  Pac.  679. 

In  New  York,  and  most  of  the 
other  states,  this  rule  only  holds  good 
to  the  extent  that  the  party  eliciting 
new  matter  from  a  witness  on  cross- 
examination  cannot  impeach  such 
witness  by  proving  his  variant  state- 
ments in  respect  thereto.  In  New 
York,  as  set  forth  in  a  former  part 
of  this  article,  where  on  cross-ex- 
amination a  party  elicits  new  matter 
from  a  witness,  the  witness  becomes 
his  own  as  to  the  matter  so  elicited, 
and  therefore  cannot  be  contradicted 
by  him  in  respect  thereto,  but  as  to 
such  new  matter  the  witness  is  no 
longer  the  witness  of  the  party  who 
first  called  him,  and  he  may  prove 
his  variant  statements  in  respect 
thereto.     See  I,  3,  C.  c.   (2)  sut>ra. 

94.  People  v.  Chin  Mook  Sow,  51 
Cal.  597;  Seller  v,  Jenkins,  97  Ind. 
430 ;  State  v.  Reed,  60  Me.  550 ;  Foot 
V.  Hunkins,  98  Mass.  523;  Tyler  v. 
Pomeroy,  90  Mass.  480,  505. 

95.  Williams  v.  Chapman,  7  Ga. 
467 ;  Shields  v.  Cunningham,  i 
Blackf.    (Ind.)   86. 

96.  Stewart  v.  Long  Island  R.  Co., 
54  App.  Div.  623.  66  N.  Y.  Supp.  436, 
atfirmed  166  N.  Y.  604,  59  N.  E.  1130; 
Gandolfo  v.  Appleton,  40  N.  Y.  533; 


Poyner  v.  State   (Tex.  Crim.).  48  S. 
W.  516. 

97.  Owen  v.  Rothermel,  21  Pa. 
vSuper.  Ct.  561. 

98.  A  police  record  containing  a 
statement  as  to  a  certain  accident 
cannot,  where  it  is  not  shown  to  have 
been  made  on  information  furnished 
by  an  assailed  witness  (such  witness 
being  a  police  officer  who  witnessed 
the  accident),  or  that  he  was  cog- 
nizant of  its  contents,  be  used  to 
prove  the  witness'  variant  statements. 
Hoffman  v.  New  York  C.  &  H.  R.  R. 
Co.,  87  N.  Y.  25,  41  Am.  Rep.  337. 

99.  The  declarations  of  a  former 
owner  of  land  in  respect  thereto  are 
not  legal  evidence  for  the  purpose  of 
impeaching  the  credibility  of  wit- 
nesses testifying  to  declarations  of  a 

.different  character  by  the  same  per- 
son. Tolley  V.  Ford,  i  Har.  &  J. 
(Md.)  413. 

1.  Where  a  witness  testified  that 
A  pointed  out  to  him  a  certain  line 
as  the  dividing  line  between  two  es- 
tates, alleged  impeaching  evidence  to 
the  effect  that  the  witness  twenty 
years  afterward  e.xpressed  his  own 
opinion  that  the  dividing  line  was 
differently  located  is  properly  ex- 
cluded. It  does  not  tend  to  contra- 
dict the  witness'  testimony.  "  His 
testimony  in  court  related  to  asser- 
tions made  by  former  owners  show- 
ing where  they  considered  their  line 
to  be;  his  statement  out  of  court 
simply  referred  to  his  own  views  long 
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facts  he  cannot  be  impeached  by  statements  made  by  him  of  the 
variant  statements  of  other  persons  in  respect  thereto.'- 

Impeaching  Individual  by  Statement  in  Corporate  Capacity.  —  Likewise 
in  some  jurisdictions,  a  witness  cannot  be  contradicted  by  a  variant 
statement  made  by  a  board  or  committee  of  whicli  he  was  a  meml^er 
in  a  report  to  which  he  assented  f  but  in  other  jurisdictions  such 
statement  ma}-  Ix*  used  to  contrachct  such  member  when  a  witness.* 

Witness  Assenting^  to  Statement  of  Another.  —  A  witness  mav,  how- 
ever, by  assenting  to  the  statement  of  a  third  party,  make  it  his 
own,  so  that  it  may  be  used  to  impeach  him.^ 


afterward."     Royal    v.    Chandler,    8i 
Me.  ii8,  i6  Atl.  410. 

2.  A  witness  cannot  be  impeached 
by  proof  of  variant  statements  where 
they  consist  of  what  he  has  heard 
others  say.  Goltz  v.  Griswold,  113 
Mo.  144,  20  S.  W.  1044. 

3.  Where  a  witness  who  is  a 
member  of  a  board  of  selectmen  tes- 
tifies to  the  value  of  land,  the  record 
of  the  appraisement  of  the  land  made 
by  such  board  and  signed  by  the 
witness  is  not  admissible  to  impeach 
him.  The  fact  that  the  record  was 
signed  by  the  witness,  as  well  as  the 
other  selectmen,  did  not  show  that 
the  amount  stated  therein  was  the 
amount  that  the  witness,  acting  on 
his  own  individual  judgment,  would 
have  settled  upon.  The  certificate  to 
the  record  signed  by  the  selectmen 
purported  to  give,  not  their  opinion 
individually,  but  the  opinion  of  the 
board,  which  might  be  the  judgment 
of  a  majority  only  of  a  quorum.  But 
as  the  selectmen  had  no  clerk  their 
doings  can  only  be  certified  by  their 
signatures.  Furthermore,  in  every 
judicial  or  quasi-judicial  determina- 
tion of  damages  by  a  board  comprised 
of  more  than  one  person,  there  must 
be  compromise  of  individual  opinion 
in  order  that  any  result  may  be 
reached,  and  a  judicial  body  must 
give  some  weight  to  evidence,  and 
cannot  act  solely  upon  the  personal 
knowledge  of  its  members,  when  evi- 
dence is  produced  before  them. 
Phillips  V.  Inhabitants  of  Marble- 
head,  148  Mass.  326,  19  N.  E.  547. 

Impeaching  Administrator  by 
Statement  as  Individual In  Ore- 
gon it  seems  that  this  rule  is  pushed 
to  the  extent  that  where  an  adminis- 
trator brings  an  action  in  his  capacity 
as    such,    and    testifies    therein    as    a 
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witness,  a  variant  statement  made  by 
him  before  his  appointment  as  ad- 
ministrator cannot  be  used  to  im- 
peach him.  Williams  ,v.  Culver,  39 
Or.  2,?,7,  64  Pac.  763. 

4.  Lynch  v.  Postlethwaite,  7 
Mart.  (La.)  (O.  S.)  69,  209;  Daw- 
son V.  City  of  Pittsburg,  159  Pa.  St. 
317,  28  Atl.  171. 

5.  Instances  of  Assent  to  State- 
ment   of    Third    Party Where    a 

witness  had  listened  to  a  prior  state- 
ment of  the  matter  in  respect  to 
which  he  was  testifying  as  made  by 
another  person  in  conversation  with 
him,  and  at  the  conclusion  of  the 
conversation  said,  "  I  guess  that  is 
the  way  of  it,"  by  that  remark  he 
adopted  the  remarks  of  his  coUo- 
quist,  so  that  they  might  be  proved 
against  the  witness  to  impeach  him. 
State  V.  McGaffin,  36  Kan.  315,  13 
Pac.  560. 

Where  a  witness  testifies  that  cer- 
tain charges  for  medical  services  were 
unreasonable,  a  bill  of  particulars  for 
the  services  rendered  that  he  had  pre- 
viously examined  and  had  thereupon 
said  that  the  charges  therein  were 
reasonable,  is  competent  evidence  to 
contradict  him.  McKnight  v.  De- 
troit &  M.  R.  Co.  (iVlich.),  97  N.  W. 
772. 

Where  a  physician  in  testifying  as 
to  certain  personal  injuries  testified 
differently  from  two  other  physicians 
who  had  preceded  him,  his  statement 
at  the  time  he  examined  the  injuries 
in  company  with  them,  that  he  was 
practically  agreed  with  them,  may  be 
proved  to  impeach  him.  Fluhr  v. 
Manhattan  R.  Co.,  51  App.  Div.  627, 
6a  N.  Y.  Supp.  296. 

Where  an  affidavit  is  made  and 
sworn  to  by  a  third  party,  but  the 
assailed  witness  was  present  and  said 
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Witness  Estopped  by  Statement  of  Another.  —  It  also  seems  that  in 
some  instances  a  witness,  by  lioiding  another  person  out  as  his 
agent  authorized  to  speak  for  him,  may  be  estopped  by  his  state- 
ments, so  that  they  may  be  used  to  contradict  him."  The  mere 
fact  that  the  variant  statement  was  made  in  the  assailed  witness' 
presence,  and  not  denied  by  him,  does  not,  however,  make  it  com- 
petent against  him.'^  Nor  does  the  fact  that  a  witness  has  failed 
to  traverse  the  averments  made  in  an  affidavit  served  upon  his 
attorney  render  the  statements  therein  admissible  tO'  contradict  him.* 

Determination  of  Sufficiency  of  Estoppel.  —  Where  it  prima  facie 
appears  that  the  statement  is  authorized  by  the  witness,  it  is  proper 
to  admit  it  and  submit  the  question  of  the  authority  of  the  person 
who  made  it  to  the  jury.^ 


the  statements  in  it  were  correct,  it 
may  be  used  to  show  the  assailed  wit- 
ness' variant  statements.  State  v. 
Exum  (N.  C),  50  S.  E.  283. 

Instances  of  Non-Assent  to  State- 
ments  of  Third  Party A   witness 

in  a  suit  on  a  policy  of  life  insurance, 
by  having  delivered  to  the  insurance 
company  as  required  by  the  terms  of 
the  policy  as  part  of  the  death  proofs, 
a  copy  of  verdict  and  evidence  at  a 
coroner's  inquest  over  the  deceased, 
does  not  adopt  the  statements  therein, 
and  they  cannot  be  used  to  impeach 
him.  United  States  L.  Ins.  Co.  v. 
Kielgast,  26  111.  App.  567. 

Where  an  officer  details  to  a  court 
clerk  certain  facts  which  in  the 
clerk's  opinion  tend  to  show  a  cer- 
tain other  fact,  and  the  clerk  draws 
up  an  official  notice  stating  the  fact, 
and  the  officer  makes  and  certifies  as 
true  a  copy  of  such  notice,  he  does 
not  thereby  make  the  statement  in 
the  notice  his  statement,  and  it 
cannot  be  used  to  impeach  him. 
Com.  V.  Acton,  165  Mass.  n,  42  N. 
E.  329- 

6.  Where  the  evidence  in  respect 
to  certain  letters  in  the  handwriting 
of  H.,  but  signed  in  a  witness'  name 
with  the  letter  H  underneath,  shows 
that  H.  was  the  confidential  clerk  of 
the  witness  and  usually  wrote  his  let- 
ters for  him,  the  letters  may  be  used 
to  show  the  witness'  variant  state- 
ments. Marsh  v.  Hammond,  11 
Allen   (Mass.)  483. 

A  witness  may  be  impeached  by 
proof  of  his  variant  statements  em- 
bodied in  an  unsigned  statement  ad- 
mitted by  him  to  have  been  prepared 


at  his  request.  Cross  v.  McKinley, 
81  Tex.  332,  16  S.  W.  1023. 

A  paper  drawn  by  and  signed  by  a 
witness'  attorney,  setting  forth  the 
•witness'  objections  to  the  probate  of 
a  will,  being  prima  facie  such  wit- 
ness' statements,  is  admissible  to  im- 
peach his  testimony.  In  re  Town- 
send's  Estate,  122  Iowa  246,  97  N. 
W.  1 1 08. 

Contra.  —  Compare  Solari  v.  Snow, 
loi  Cal.  387,  35  Pac.  1004,  holding 
that  an  unverified  complaint  in  an 
action  signed  by  a  witness'  attorney 
alone,  the  contents  of  which  were 
not  shown  to  be  known  to  the  wit- 
ness, is  not  admissible  to  contradict 
his  testimony. 

In  connection  with  this  case,  see, 
however,  the  following  cases,  where 
a  pleading  was  used  to  impeach  a 
witness :  Fisher  v.  Denver  Nat. 
Bank,  22  Colo.  ^,72,  45  Pac.  440;  Fox 
V.  Erbe,  100  App.  Div.  343,  91  N.  Y. 
Supp.  832. 

See  the  fourth  division  of  this  arti- 
cle on  "  Significant  Omissions." 

7.  Stewart  v.  Long  Island  R.  Co., 
54  App.  Div.  623,  66  N.  Y.  Supp.  436, 
affirmed  100  N.  Y.  604,  59  N.  E.  1130; 
Gandolfo  v.  Appleton,  40*N.  Y.  533. 

See  the  fourth  division  of  this  arti- 
cle  on   "  Significant    Omissions." 

8.  Wehrkamp  v.  Willet,  4  Abb. 
Dec.  (N.  Y.)  548.  To  the  same 
effect  see  Dicl^mson  v.  Dustin,  21 
Mich.  561. 

See  the  fourth  division  of  this  arti- 
cle   on    "  Significant    Omissions." 

9.  Marsh  v.  Hammond,  11  Allen 
(Mass.)    483. 
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C.  Variance  Bktwicen  Statements. — ^Necessity  in  General. 
In  order  that  a  witness'  alleged  variant  statement  may  be  admissible 
to  impeach  him,  there  must  in  fact  be  some  variance  between  the 
witness'  present  testimony  and  such  statement.^"  Where  an  alleged 
variant  statement  is  not  in  any  substantial  way  inconsistent  with 
the  testimony  sought  to  be  contradicted,  it  is  proper  to  forbid  a 
party  to  cross-examine  a  witness  with  respect  thereto,  and  to  disallow 
proof  of  such  statement.^' 

Where  Statement  in  Part  Variant.  —  Where  a  witness'  statement  is 
only  in  part  variant  from  his  present  testimony  it  is  proper  to  admit 
merely  the  variant  portions  and  exclude  the  portions  that  are  not 
variant. ^- 

Nature  of  Variance.  —  The  variance  may  consist  either  in  an  affir- 
mation of  a  fact  at  one  time  which  the  witness  denies  at  another 
time,  or  in  stating  the  fact  in  two  ways  inconsistent  with  each  other.^^ 

Sufficiency  of  Variance.  —  A  variance  that  appears  in  terms  on  the 
face  of  the  statements  is  always  sufficient  to  be  shown,  and  it  is 
error  to  exclude  a  question  put  a  witness  as  to  such  a  statement.^* 


10.  Myers  v.  State,  43  Fla.  500,  31 
So.  275;  Myers  v.  Manlove  (Ind.),  71 
N.  E.  893;  Hall  V.  Young,  37  N.  H. 

134. 

11.  Alabama.  —  Cotton  v.  State, 
87  Ala.  75,  6  So.  396. 

California.  —  People  v.  Arrighini, 
122  Cal.  121,  54  Pac.  591 ;  People  v. 
Kalkman,  72  Cal.  212,  13  Pac.  510. 

Georgia.  —  Phoenix  Ins.  Co.  v. 
Gray,  107  Ga.  no,  32  S.  E.  948. 

Illinois.  —  Fessenden  v.  Doane,  188 
111.  228,  58  N.  E.  974,  affirming  89 
111.  App.  229;  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Feehan,  149  111.  202,  216, 
36  N.  E.  1036. 

Indiana.  —  Smith  v.  State,  142  Ind. 
288,  41  N.  E.  595;  Bersch  v.  State, 
13  Ind.  434,  74  Am.  Dec.  263. 

loii'a.  —  Pearl  v.  Omaha  &  St.  L. 
R.  Co.,  115  Iowa  535,  88  N.  W.  1078; 
State  V.  Worthen,  in  Iowa  267,  82 
N.  W.  910. 

Massachusetts.  —  Jordan  v.  McKin- 
rey,  144  Mass.  438,  11  N.  E.  702. 

Montana.  —  State  v.  Hurst,  23 
Mont.  484,  59  Pac.  911. 

Nebraska.  —  Burlingim  v.  State,  61 
Neb.  276,  85  N.  W    76. 

South  Carolina.  —  Lott  v.  Macon,  2 
Strob.  178. 

re.va.y.  —  Houston  &  T.  C.  R.  Co. 
V.  Bath,  17  Tex.  Civ.  App.  697,  44  S. 
W.  59S ;  Hall  v.  Simmons,  24  Tex. 
227. 

So  where  a  witness  testified  to  cer- 
tain   actions    and    statements    of    de- 
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fcndant  accused  of  murder  tending  to 
show  ill-will  toward  the  person 
killed,  and  in  the  nature  of  threats, 
cross-questions  put  the  witness  as  to 
his  statements  tending  to  show  that 
defendant  was  insane  are  properly 
excluded  when  offered  to  lay  a  foun- 
dation for  his  impeachment,  as  in 
no  wise  inconsistent  with  the  testi- 
mony on  the  direct  examination  of 
the  assailed  witness.  Smith  v.  State, 
61   Neb.  296,  85  N.  W.  49. 

12.  People  V.  Lambert,  120  Cal. 
170,  52  Pac.  307. 

13.  Com.  V.  Hawkins,  3  Gray 
(Mass.)   463. 

14.  Alabama. — De  Yampert  v. 
State,  139  Ala.  53,  36  So.  772. 

California.  —  Schneider    v.    Market 
St.  R.  Co.,  134  Cal.  482,  66  Pac.  734- 
Indiana.  —  Nuzum  v.  State,  88  Ind. 

599- 

Kentucky. — Draughan  v.  Com.,  56 
S.  W.  18;  Logan  V.  Com.,  16  Ky.  L. 
Rep.  508,  29  S.  W.  632;  Louisville  & 
N.  R.  Co.  V.  Lawson,  88  Ky.  496,  11 
S.   W.  511. 

Massachusetts.  —  Com.  v.  Moine- 
han,  140  Mass.  463,  5  N.  E.  259; 
Couillard  z'.  Duncan,  6  Allen  440. 

Missouri.  —  State    v.    Lockhart,  87 

s.  w.  457. 

New  Hampshire.  —  C  h  e  s  1  e  y  v. 
Chesley,  37  N.  H.  229. 

Nezv  York. — Jamieson  v.  New 
York  &  R.  B.  R.  Co.,  11  App.  Div. 
50,  42  N.  Y.  Supp.  915,  affirmed  162 


IMPEACHMENT  OF  IV IT N ESSES. 


93 


The  weight  and  importance  of  the  variant  statements  is  immaterial 
on  the  question  of  admissibiUty.^^ 

In  some  jurisdictions  the  variant  statements,  in  order  to  be  admis- 
sible for  purposes  of  impeachment,  must  on  their  face  be  variant 
from  the  testimony  sought  to  be  contradicted,  when  construed  most 
favorably  to  the  assailed  witness.  When  in  any  view  the  alleged 
variant  statements  and  the  testimony  are  reconcilable,  such  state- 
ments are  not  admissible.'"  In  more  jurisdictions,  however,  all 
that   is  necessary   is  that   in  the  common   experience  of  men  the 


N.  Y.  630,  57  N.  E.  1113;  Hertz  v. 
Minzesheimer,  12  Misc.  58,  22>  N.  Y. 
Supp.  48 ;  Kern  v.  De  Castro  &  Don- 
ner  Sugar  Refining  Co.,  24  N.  Y.  St. 
748,  5  N.  Y.  Supp.  548,  reversed  125 
N.  Y.  50,  25  N.  E.  1071. 
'Texas.  —  Nolen  v.  State  (Tex. 
Crim.),  88  S.  W.  242. 

Where  a  party  was  alleged  to  have 
defrauded  his  creditors,  a  witness 
who  testified  that  he  paid  the  full 
market  price  for  all  goods  purchased 
from  such  party  may  be  asked  as  to 
his  statement  that  he  had  purchased 
goods  from  him  far  below  market 
value.  Little  v.  LichkoflF,  98  Ala.  321, 
12  So.  429. 

A  witness  who  failed  to  identify  a 
coat  connected  with  the  transaction 
he  testified  to  may  be  impeached  by 
his  former  testimony  identifying  the 
garment  with  certainty.  People  z\ 
Turner,   118  Cal.  324,  50  Pac.   537. 

A  witness  who  produced  and  put 
in  evidence  an  account  book  purport- 
ing to  cover  a  certain  period  may  be 
impeached  by  his  former  testimony 
that  he  had  no  such  book.  Sayles  v. 
Fitzgerald,  72  Conn.  391,  44  Atl.  722>- 

A  witness  who  testifies  to  lateness 
and  non-attendance  to  work  by  a  cer- 
tain book-keeper  may  be  impeached 
by  a  letter  of  recommendation  given 
by  him  to  such  book-keeper  reciting 
his  "  promptness  and  efficiency." 
Western  Mfrs'  Mut.  Ins.  Co.  v. 
Boughton,  136  111.  317,  26  N.  E.  591, 
afHrming  2,7  HI-  App.  183. 

A  witness  who  testifies  that  he  is 
merely  the  trustee  of  certain  land 
may  be  impeached  by  his  statement 
that  he  was  the  legal  owner  and  that 
there  were  no  legal  or  equitable 
claims  outstanding  against  it  snperifir 
to  his  claim.  Camp  v.  Smith,  q8 
Ind.  409. 

In  a  personal  injury  case  where  a 
physician  testified  that  his  attendance 


on  the  injured  person  between  June 
12,  1895,  find  January  16,  1896,  was 
necessitated  by  the  injuries,  it  is 
error  to  exclude  his  statement  made 
in  August,  1895,  that  the  injured  per- 
son had  recovered  and  that  there  was 
nothing  the  matter  with  him.  Mc- 
Mahon  v.  Town  of  Salem,  25  App. 
Div.   I,  49  N.  Y.  Supp.  310. 

Where  the  motive  of  an  arson  was 
said  to  be  the  discharge  of  a  cer- 
tain person  from  the  employ  of  the 
owners  of  the  building,  and  that  per- 
son in  testifying  denied  that  he  was 
discharged  and  made  no  complaint 
in  respect  thereto,  a  letter  written 
by  him  in  which  he  complained  of 
his  discharge  is  admissible  to  impeach 
him.  People  v.  Cassidy,  60  Hun  579, 
14  N.  Y.  Supp.  349,  affirmed  133  N. 
Y.  612,  30  N.   E.   1003. 

15.  Hook  f.  George,  108  Mass. 
324;  Tinklepaugh  v.  Rounds,  24 
Minn.  298. 

16.  Callan  v.  McDaniel,  72  Ala. 
96. 

Compare  Phoeni.x  Ins.  Co.  v.  Moog, 
78  Ala.  284,  56  Am.  Rep.  31 ;  Peo- 
ple V.  Collum,  122  Cal.  186,  54  Pac. 
589;  Myers  v.  Manlove  (Ind.),  71  N. 
E.  893 ;  Blough  V.  Parry,  144  Ind. 
463,  40  N.  E.  70,  43  N.  E.  560.  See 
Seller  v.  Jenkins,  97  Ind.  430.  State 
7'.  Goodwin,  32  W.  Va.  177,  9  S.  E. 
85. 

Contra.  —  State  v.  Kinney,  26  W. 
Va.  141. 

Rationale.  —  'Otherwise  every 
statement  in  regard  to  the  matter 
under  investigation  made  by  the 
witness  out  of  court  might  become 
the  subject  of  proof,  and  be  distorted 
from  its  true  meaning  into  some 
imaginary  contradiction."  Williams 
7'.  State,  3  Ind.  App.  350,  29  N.  E. 
1079. 

Instances  of  Insufficient  Variance. 
Where  a  witness  testified  that  a  de- 
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witness'  different  statements  indicate  that  the  witness  has  taken 
variant  positions  as  to  the  facts  to  which  they  relate."  «So  where 
variant  opinions  or  conckisions  are  offered  to  impeach  a  witness' 


cedent  was  of  sound  and  disposing 
mind  at  the  time  he  made  his  will, 
the  court  properly  excluded  proof  of 
his  statement  that  at  lo  o'clock  a.m. 
of  the  very  day  the  will  was  made 
the  decedent  was  attacked  by  a  stroke 
of  apoplexy,  as  the  will  may  have 
been  made  before  lo  a.m.,  or  many 
hours  thereafter.  In  re  O'Connor's 
Estate,  Ii8  Cal.  69,  50  Pac.  4. 

Where  a  witness  testified  that  he 
signed  a  bail  bond  at  the  request  of 
A,  a  question  put  to  him.  Had  he 
not  sworn  that  he  signed  it  at  the 
request  of  B?  is  properly  disallowed. 
(He  may  have  signed  it  at  the  re- 
quest of  both).  Clemens  v.  Kaiser, 
211  111.  460,  71  N.  E.  1055. 

Where  a  witness  testifies  that  at 
the  time  of  the  commission  of  a 
crime  a  person  was  sober,  his  outside 
statement  that  the  person  was  crazy 
from  the  use  of  liquor  and  from  the 
trouble  on  his  mind  is  properly  ex- 
cluded. Wagner  v.  State,  116  Ind. 
181,  18  N.  E.  833. 

Where  in  an  action  for  being  run 
down  by  a  railway  train  at  a  railway 
crossing  the  engineer  testified  that  as 
soon  as  he  saw  plaintiff's  team  on 
the  track  he  gave  two  or  three  blasts 
of  the  whistle  his  statement  to  a 
bystander  that  he  would  never  pass 
the  crossing  again  without  sounding 
the  whistle  is  erroneously  admitted. 
Stout  V.  Indianapolis  &  St.  L.  R.  Co., 
Wils.   (Ind.)  80. 

17.  Kentucky.  —  Cox  v.  Com.,  24 
Ky.  L.  Rep.  680,  69  S.  W.  799; 
Hudspeth  v.  Tyler,  108  Ky.  520,  56 
S.  W.  973;  Louisville  &  N.  R.  Co. 
V.  Lawson,  88  Ky.  496,  11  S.  W.  511. 

Compare  Royal  v.  Chandler,  81  Me. 
118,  16  Atl.  410. 

Massachusetts.  —  Jones  v.  New 
York  Life  Ins.  Co..  168  Mass.  245,  47 
N.  E.  92;  Handy  v.  Canning,  166 
Mass.  107,  44  N.  E.  118;  Liddle  v. 
Old  Lowell  Nat.  Bank,  158  Mass.  15, 
32  N.  E.  954;  Elmer  v.  Fessenden, 
154  Mass.  427,  28  N.  E.  299;  Foster 
V.  Worthing,  146  Mass.  607,  16  N.  E. 
572;  Com.  V.  Moinehan,  140  Mass. 
463,  5  N.  E.  259;  Hook  V.  George, 
108  Mass.  324. 
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Comt^are,  however,  Hubbell  v.  Bis- 
sell,  2  Allen  (Mass.)  196;  Barrett  v. 
Dodge,  16  R.  I.  740.  27  Am.  St.  Rep. 
777,  19  Atl.  530. 

Te.ras.  —  Smith  v.  State  (Tex. 
Crim.),  44  S.  W.  520. 

Compare,  however,  Taylor  v.  State, 
38  Tex.   Crim.  552,  43  S.  W.   1019. 

]'ermont.  —  Manley  v.  Delaware  & 
H.  Canal  Co.,  69  Vt.  loi,  37  Atl.  279. 

Wisconsin.  —  Waterman  v.  Chi- 
cago &  A.  R.  Co.,  82  Wis.  613,  628, 
52  N.  W.  247,  1 136. 

But  where  a  writing  containing  al- 
leged variant  statements,  when  fairly 
construed,  does  not  contradict  the 
witness'  testimony,  it  is  properly  ex- 
cluded. Newell  V.  Homer,  120  Mass. 
277. 

Instances  of  Sufficient  Variance, 
Where  on  the  night  of  a  fire  a  wit- 
ness says,  "  There  is  no  doubt  but 
what  the  Central  Railroad  burnt  it," 
and  testifies  to  facts  tending  to  show 
that  a  locomotive  did  not  cause  the 
fire,  his  statement  may  be  proved. 
Central  of  Georgia  R.  Co.  v.  Tram- 
mell,  114  Ga.  312,  40  S.  E.  259. 

Where  a  witness  testifies  that  ac- 
cused was  insane  at  the  time  of  the 
killing,  his  statement  that  he  re- 
gretted the  killing,  that  he  would 
rather  have  seen  accused  than  de- 
ceased killed,  and  that  accused  always 
was  a  bad,  unruly  boy,  is  admissible. 
Cox  V.  Com.,  24  Ky.  L.  Rep.  680,  69 
S.  W.  799- 

Where  a  witness  testified  in  behalf 
of  one  accused  of  having  procured 
another  to  commit  a  crime,  evidence 
that  when  the  witness  was  told  that 
the  intermediary  had  confessed  and 
stated  that  he  was  procured  by  ac- 
cused to  commit  the  crime,  the  wit- 
ness stated,  "  He  would  never  have 
done  it,  if  it  had  not  been  for 
others  —  others  are  more  to  blame 
than  he  was,"  is  admissible.  State  v. 
Kingsbury,  58  Me.  238. 

Where  a  witness  testifies  to  facts 
tending  to  show  that  accused  kept 
the  place  where  it  was  alleged  that 
intoxicating  liquors  were  kept  with 
intent  to  sell  them  unlawfully,  it  is 
error  to  exclude  a  complaint   sworn 
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testimony  as  to  facts,  the  facts  testified  to  must  lead  so  directly  to  a 
contrary  conclusion  from  that  expressed  by  the  witness  as  to  render 
it  unlikely  that  he  should  hold  the  opinion  or  conclusion  if  he 
believes  the  facts  testified  to  by  him.^* 

In  a  few  jurisdictions  it  is  sufficient  that  in  some  view  that  may 
be  taken  of  a  witness'  statements  they  indicate  that  the  witness  has 
taken  a  different  position  as  to  material  facts  upon  which  the  state- 
ments are  based  than  the  statement  of  facts  made  by  him  at  the 
trial  would  indicate. ^^ 

Determination  of  Sufficiency  of  Variance.  —  Primarily  the  trial  judg^e 
must  determine  whether  or  not  the  alleged  variant  statement  does 


out  by  the  witness  charging  another 
person  with  being  the  owner  of  the 
liquors  at  that  place.  Com.  v.  Snee, 
145  Mass.  3SI,  14  N.  E.  157. 

In  an  action  for  board  and  lodging, 
a  witness'  testimony  that  the  person 
boarded  was  "  feeble,  in  poor  health, 
lame,  and  of  no  great  value  for 
work,"  may  be  contradicted  by  his 
statement  that  he  desired  the  person 
in  question  to  live  with  him  "  because 
it  would  save  his  hiring  a  man." 
Snow  V.  Moore,  107  Mass.  512. 

Where  a  witness  testifies  to  facts 
tending  to  show  self-defense,  her 
statement  with  reference  to  accused, 
"Oh,  little  did  I  think  I  would  have 
married  a  murderer  in  my  own  fam- 
ily," is  admissible.  State  v.  Exum 
(N.  C),  50  S.  E.  283. 

Where  a  witness  testified  that  he 
had  assigned  a  note  for  value,  his 
letter  to  the  payor  written  subse- 
quently to  the  alleged  assignment  in 
which  he  excused  his  failure  to  de- 
mand payment  on  the  note  when  due 
because  of  the  payor's  bad  financial 
condition,  is  admissible.  Barrett  v. 
Dodge.  16  R.  I.  740,  19  Atl.  530,  27 
Am.  St.  Rep.  777. 

Where  a  witness  swore  that  he  had 
a  conversation  a  certain  day,  he  may 
be  impeached  by  his  statement  that 
he  was  confined  to  his  bed  that  day. 
Phipps  V.   State.  36  Tex.   Crim.  216, 

36  s.  w.  753. 

A  physician  who,  in  a  damage  suit 
for  $1000,  testifies  to  injuries  re- 
ceived may  be  questioned  as  to  his 
statement  to  the  injured  person  ad- 
vising him  to  compromise  for  $100. 
Watts  V.  Town  of  Waterbury,  42  Vt. 
201. 

A  witness  who  testified  that  cer- 
tain insurance  expired  nine  days  be- 


fore the  fire  may  be  impeached  by 
his  statement  that  he  had  written  the 
adjuster  and  thought  that  the  loss 
would  be  settled  and  paid.  Squier  v. 
Hanover  Fire  Ins.  Co.,  162  N.  Y.  552, 
57  N.  E.  93,  76  Am.  St.  Rep.  349. 

In  all  states  where  an  opinion  may 
be  proved  for  purposes  of  impeach- 
ment the  rule  set  forth  in  this  note 
would  also  govern,  because  in  that 
case  the  contradiction  is  never  in 
terms.     See  II,  i,  D,  supra. 

18.  Whipple  V.  Rich,  180  Mass. 
477,  63  N.  E.  5- 

19.  United  States.  —  People's  Sav. 
Inst.  V.  Miles,  22  C.  C.  A.  152,  76 
Fed.  252 ;  United  States  v.  Holmes, 
I  Cliff.  98,  26  Fed.  Cas.  No.  15,382. 

Arkansas.  —  St.  Louis,  Iron  Mt.  & 
S.  R.  Co.  V.  Faisst,  68  Ark.  587,  6r 
S    W.  374. 

Ohio.  —  Spaulding  v.  Toledo  Con- 
sol.  St.  R.  Co.,  20  Ohio  Cir.  Ct.  99,  10 
O.  C.  D.  660;  Heintz  v.  Caldwell,  16 
Ohio   Cir.   Ct.  630. 

Oregon.  —  State  v.  Gray,  43  Or. 
446,  74  Pac.  927 ;  State  v.  Deal,  41  Or. 
437,  70  Pac.  532. 

Pennsylvania.  —  Com.  v.  Lamber- 
ton,  2  Brewst.  565. 

Where  on  a  trial  for  murder  in 
which  self-defense  is  pleaded,  a  wit- 
ness testifies  that  accused  stated  that 
he  would  not  have  killed  deceased  if 
he  had  not  been  afraid;  deceased 
was  coming  toward  him  and  told  him 
he  was  going  to  kill  him;  his  state- 
ment that  accused  said  he  would  not 
have  killed  deceased  if  it  had  not 
been  for  a  prior  quarrel  is  sufficiently 
variant,  especially  as  it  negatives  the 
idea  of  self-defense  contained  in  his 
testimony.  State  v.  Bartmess,  33  Or. 
no,   54   Pac.    167. 
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sufficiently  vary  from  the  testimony  sought  to  be  contradicted,-'*  and 
in  tlic  determination  of  this  fact  must  exercise  a  sound  judj^mcnt.-' 
If  it  appears  that  in  any  view  of  the  facts  offered  there  is  a  sufficient 
variance,  the  alleged  variant  statement  should  be  admitted,  and 
the  question  of  the  sufficiency  of  the  variance  to  impair  the  credit 
of  the  witness  left  to  the  jury." 

3.  Prerequisites  to  Admissibility.  —  A.  Tiiic  Gi:ni-:ral  Rule.  —  a. 
Necessity  of  FoiDidatioii.  —  (1.)  In  General.  —  As  prerequisite  to  the 
admission  in  evidence  of  proof  of  his  variant  statements  for  the 
purpose  of  impeaching  a  witness  in  most  jurisdictions  his  attention 
must  ordinarily  first  be  called  to  such  statements  with  the  particu- 
larity hereinafter  set  forth,  and  he  be  asked  whether  or  not  he  has 
made  them,  and  in  the  absence  of  such  preliminary  inquiry  such 
statements  cannot  be  proved  in  any  manner  whatsoever.^^ 


20.  St.  Louis,  Iron  Mt.  &  S.  R. 
Co.  V.  Faisst,  68  Ark.  587,  61  S.  W. 
374;  Smith  V.  State,  142  Ind.  288,  41 
N.  E.  595- 

21.  Foster  v.  Worthing,  146  Alass. 
607,  16  N.  E.  572. 

22.  People's  Sav.  Inst.  v.  Miles, 
22  C.  C.  A.  152,  76  Fed.  252;  St. 
Louis,  Iron  Mt.  &  S.  R.  Co.  v.  Faisst, 
68  Ark.  587,  61  S.  W.  374;  Simmons 
V.  State,  32  Fla.  387,  13  So.  896; 
State  V.  Kingsbury,  58  Me.  238. 

In  Ohio  it  is  said  that  where  the 
statement  is  in  writing,  the  question 
of  variance  is  for  the  court.  Spauld- 
ing  V.  Toledo  Consol.  St.  R.  Co.,  20 
Ohio  Cir.  Ct.  99,  10  O.  C.  D.  660. 

23.  England.  —  28  &  29  Vict.,  c. 
18,  §§  3,  4  (criminal  cases)  ;  Com. 
Law  Proc,  Act  1854  (17  &  18  Vict., 
c.  125)  §§22,  22  (civil  cases);  Car- 
penter V.  Wall,  1 1  Ad.  &  E.  803 ;  Reg. 
V.  St.  George,  9  Car.  &  P.  483 ;  Angus 
V.   Smith,   Moody  &  M.  473. 

Ireland.  —  Com.  Law  Proc.  Act 
1854  (17  &  18  Vict.,  c.  125)  %%  22,  23 
(civil  cases). 

British  Columbia.  —  Rev.  Stat.  1897, 
c.  71,  §§31,  2,2,- 

New  Brunswick.  —  Consol.  Stat. 
1903,  c.  127,  §§  15,   16. 

Nova  Scotia.  —  Rev.  Stat.  1900,  c. 
163,  §§42,  43. 

Ontario.  —  Rev.  Stat.  1897.  c.  73, 
§§  18,  20. 

Victoria.  —  Ev.  Act  1890  (54  Vict. 
No.    1088)    §§59,  60. 

United  States.  —  Hickory  v.  United 
States,  151  U.  S.  303;  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Artery,  137  U.  S. 
507;  Ayers  v.  Watson.  132  U.  S. 
394;    Winchester    &    Partridge    Mfg. 
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Co.  V.  Creary,  116  U.  S.  161;  The 
Charles  Morgan,  115  U.  S.  69;  United 
States  V.  Dickinson,  2  McLean  325, 
25  Fed.  Cas.  No.  14,958;  Lamalere 
V.  Caze,  I  McLean  540,  16  Fed.  Cas. 
No.  8865. 

Contra.  —  Rowland  v.  Conway, 
Abb.  Adm.  281,  12  Fed.  Cas.  No. 
6793;  United  States  v.  White,  5 
Cranch  C.  C.  457,  28  Fed.  Cas.  No. 
16,679. 

Alabama.  —  Moore  v.  Crosthwait, 
13s  Ala.  272,  2,3  So.  28;  St.  Louis  & 
T.  R.  P.  Co.  V.  McPeters,  124  Ala. 
451,  27  So.  518;  Bell  V.  State,  124 
Ala.  94,  27  So.  414;  Alabama  M.  R. 
Co.  V.  Jones,  121  Ala.  113,  25  So. 
814;  Suther  V.  State,  118  Ala.  88,  24 
So.  43;  Burton  v.  State,  115  Ala.  1, 
22  So.  58s ;  Southern  R.  Co.'  v.  Wil- 
liams, 113  Ala.  620,  21  So.  328;  San- 
ders V.  State,  105  Ala.  4.  16  So.  935. 

Arkansas.  —  Sandels  &  Hill's  Dig., 
§2960;  Billings  V.  State,  52  Ark.  303, 
12  S.  W.  574;  McCoy  V.  State,  46 
Ark'  141,  150-151 ;  Griffith  v.  State, 
37  Ark.  324;  Collins  v.  Mack,  31 
Ark.  684;  Drennen  v.  Lindsay,  15 
Ark.  359;  Jones  v.  State,  58  Ark.  390, 
24  S.   W.   1073. 

California.  —  Code  Civ.  Proc, 
§  2052 ;  People  v.  Glover,  141  Cal. 
233,  246,  74  Pac  745 ;  Sinkler  v. 
Siljan,  136  Cal.  356,  68  Pac.  1024; 
Rowe  V.  Hibernia  Sav.  &  L.  Soc, 
134  Cal.  403,  66  Pac.  569;  Mutter  v. 
I  X  L  Lime  Co.,  42  Pac  1068;  Birch 
V.  Hale,  99  Cal.  299,  33  Pac  1088. 

Colorado.  —  Mullen  v.  McKim,  22 
Colo.  468,  45  Pac.  416;  Ryan  v. 
People.  21   Colo.  119,  40  Pac.  775. 

Delaware.  —  State     v.     Deputy,     3 
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Penn.  19,  50  Atl.  176;  Lord  v.  Hor- 
sey, 5  Har.  317. 

Florida.  —  Rev.  Stat.,  §1102; 
Montgomery  v.  Knox,  22,  Fla.  595, 
602-603,  3  So.  211. 

Georgia.  —  Christian  v.  Columbus 
&  R.  R.  Co.,  90  Ga.  124,  15  S.  E. 
701  ;  Columbus  &  R.  R.  Co.  v.  Ctiris- 
tian,  90  Ga.  124,  15  S.  E.  701 ; 
Memmler  v.  State,  75  Ga.  576 ;  Rig- 
gers V.  King,  54  Ga.  369;  Wilkinson 
V.  Davis,  34  Ga.  549. 

Hawaii.  —  Rev.  Laws  1905,  §§  1956, 
1957 ;   King  v.  Apuna,  3  Hawaii   166. 

Idaho.  —  Code  Civ.  Proc,  §  4491. 

Illinois.  —  Illinois  C.  R.  Co.  v. 
Wade,  206  111.  523,  69  N.  E.  565; 
Aneals  v.  People,  134  111.  401,  414,  25 
N.  E.  1022;  Bean  7'.  People,  124  111. 
576,  16  N.  E.  656;  Chicago  &  A.  R. 
Co.  V.  Lammert,  19  111.  App.  135; 
Germania  Fire  Ins.  Co.  v.  Grunert, 
112  111.  68,  I  N.  E.  113;  Redmon  v. 
Holley,  10  111.  App.  202;  McCoy  v. 
People,   71    111.    III. 

Indiana.  —  Famous  Mfg.  Co.  v. 
Harmon,  28  Ind.  App.  117,  62  N.  E. 
306;  Jackson  v.  Swope,  134  Ind.  iii, 
33  N.  E.  909;  Diffenderfer  v.  Scott, 
5  Ind.  App.  243,  32  N.  E.  87;  Hill  v. 
Goode,  18  Ind.  207;  Owen  v.  Ryner- 
son,  17  Ind.  620;  Judy  v.  Johnson, 
16  Ind.  371 ;  Jarboe  v.  Kepler,  8  Ind. 

Indian  Territory.  —  Stat.  1899, 
§2018;  Stancliff  v.  United  States,  82 
S.  W.  882. 

lozva.  —  Trumble  v.  Happy,  114 
Iowa  624,  87  N.  W.  678;  State  v. 
Watson,  102  Iowa  651,  72  N.  W.  283; 
Neeb  v.  AIcAIillan,  92  Iowa  200,  60 
N.  W.  612;  State  v.  Kinley,  43  Iowa 
294;  State  V.  Hamilton,  32  Iowa  572; 
Williamson  v.  Peel,  29  Iowa  458. 

Kansas.  —  State  v.  McGaffin,  36 
Kan.  315,  13  Pac.  560;  State  v.  Bald- 
win, 36  Kan.  I,  15,  12  Pac.  318;  State 
V.  Small,  26  Kan.  209;  Greer  v.  Hig- 
gins,  20  Kan.  420;  Lewis  v.  State,  4 
Kan.  296. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §598;  Robinson  v.  Com., 
10  Ky.  L.  Rep.  81,  II  S.  W.914;  Craft 
V.  Com.,  81  Ky.  250,  50  Am.  Rep. 
160;  Craft  V.  Com.,  5  Ky.  L.  Rep. 
53;  Tye  V.  Com.,  3  Ky.  L.  Rep.  59; 
Evans  V.  Com.,  3  Ky.  L.  Rep.  30. 

Louisiana.  —  State  v.  Dalcourt,  112 
La.  420,  36  So.  479 ;  State  v.  Guy,  107 
La.  573,  31    So.   1012;  State  v.  Wig- 


gins, 50  La.  Ann.  330,  23  So.  334; 
State  z\  Conerly,  48  La.  Ann.  1561, 
21  So.  192;  State  V.  Goodbier,  48  La. 
Ann.  770,  19  So.  755;  State  v.  De- 
lanenville,  48  La.  Ann.  502,  19  So. 
550;  State  z'.  Vickers,  47  La.  Ann. 
1574,  18  So.  639;  State  V.  Nixon, 
47  La.  Ann.  836,  17  So.  303. 

Maryland.  —  Caledonia  Ins.  Co.  v. 
Traub,  83  Md.  524,  3s  Atl.  13;  Brown 
V.  State,  72  Md.  468,  20  Atl.  186; 
Whiteford  v.  Burckmyer,  I  Gill  127, 
139.  39  Am.  Dec.  640;  Franklin  Bank 
V.  P.  D.  &  M.  Steam  Nav.  Co.,  11 
Gill  &  J.  28,  33  Am.  Dec.  687; 
Matthews  v.  Dare,  20  Md.  249,  269. 

Michigan.  —  Connell  v.  McNett, 
109  Mich.  329,  67  N.  W.  344;  Strud- 
geon  z:  Village  of  Sand  Beach,  107 
Mich.  496,  65  N.  W.  616;  Skelton  v. 
Fenton  El.  L.  &  P.  Co.,  100  Mich.  87, 
58  N.  W.  609;  Koehler  v.  Buhl,  94 
Mich.  496,  54  N.  W.  157;  Piatt  v. 
Broderick,  70  Mich.  577,  38  N.  W. 
579;  Dalton's  Appeal,  59  Mich.  352, 
26  N.  \V.  539;  Sawyer  v.  Sawyer, 
Walk.  Ch.  48. 

Minnesota.  —  Granning  v.  Swen- 
son,  49  Minn.  381,  52  N.  W.  30;  Wat- 
son v.  St.  Paul  C.  R.  Co.,  42  Minn. 
46,  43  N.  W.  904;  State  V.  Barrett, 
40  Minn.  6^,  41  N.  W.  459;  Scott  v. 
King,  7  Minn.  494;  Castner  v.  Gun- 
ther,  6  Minn.   119. 

Mississippi.  —  Bonelli  v.  Bowen,  70 
Miss.  142,  II  So.  791;  Clark  v.  State, 
9  So.  820;  Mitchell  v.  Tishomingo 
Sav.  Inst.,  56  Miss.  444;  Fulton  v. 
Hughes,  63  Miss.  61 ;  Scarborough  v. 
Smith,   52   Miss.   517. 

Missouri.  —  Krup  v.  Corley,  95  Mo. 
App.  640,  69  S.  W.  609;  Kelly  v. 
Stewart,  93  Mo.  App.  47;  State  v. 
Taylor,  136  Mo.  66,  37  S.  W.  907; 
State  z:  Ragsdale,  59  Mo.  App.  590; 
Spohn  v.  Missouri  Pac.  R.  Co.,  116 
Mo.  617,  22  S.  W.  690;  State  v.  Bald- 
win, 56  Mo.  App.  423 ;  Carder  v. 
Primm,  52  Mo.  App.  102;  Leahey  v. 
Cass  Ave.  Fair  Grounds  R.  Co.,  97 
Mo.  165,  10  S.  W.  58,  10  Am.  St. 
Rep.  300. 

Montana.  —  Code  Civ.  Proc,  §  3380. 

Nebraska.  —  Dunafon  v.  Barber,  92 
N.  W.  198;  Omaha  L.  T.  Co.  v. 
Douglas  Co.,  62  Neb.  i.  86  N.  W. 
936;  Tatum  V.  State,  61  Neb.  229,  85 
N.  W.  40 ;  Draper  v.  Taylor,  58  Neb. 
787,  79  N.  W.  709;  McVey  v.  State, 
55  Neb.  777,  76  N.  W.  438;  Davison 
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Impeachment  of  Party's  Own  Witness.  —  This  requirement  of  a  pre  - 
liniiiiary  in(|uiry,  or  of  a  fouiulation  (as  it  is  called),  prevails  in 
the  case  of  the  impeachment  of  a  party's  own  witness  as  well  as 
in  case  of  the  impeachment  of  an  adverse  party's  witness.^*     It  is 


V.  Cruse,  47  Neb.  829,  66  N.  W.  823. 

Nevada.  — Reno  Mill  &  Lumb.  Co. 
V.    Wcsterfield,   67    Pac.   961. 

Nezv  Jersey.  —  Daum  v.  North  Jer- 
sey St.  R.  Co.,  54  Atl.  221,  affirmed 
57  Atl.  1 132. 

Nc'iV  Mexico.  —  Comp.  Laws  1897, 
§§3024,  3026;  Kirchner  v.  Laughlin, 
6  N.  AI.  300,  311,  28  Pac.  505. 

Neiv  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12;  Bouton 
V.  Welch,  59  App.  Div.  288,  69  N.  Y. 
Supp.  407;  Geiser  Mfg.  Co.  v.  Taylor, 
Sq  App.  Div.  638,  67  N.  Y.  Supp.  30; 
Stewart  v.  Long  Island  R.  Co.,  54 
App.  Div.  623,  66  N.  Y.  Supp.  436, 
affirmed  166  N.  Y.  604,  59  N. 
E.  1 130;  Seipp  V.  Dry  Dock,  E. 
Broadway  &  Battery  R.  Co.,  45 
App.  Div.  489,  61  N.  Y.  Supp. 
409 ;  Provost  v.  City  of  New  York, 
IS  Daly  87,  3  N.  Y.  Supp.  531 ;  Llart 
V.  Hudson  River  Bridge  Co.,  84  N. 
Y.  56;  Honstine  v.  O'Donnell,  5  Hun 
472;  Schell  V.  Plumb,  55  N.  Y.  592, 
599,  affirming  46  How.  Pr.  il. 

Ohio.  —  Runyan  v.  Price,  15  Ohio 
St.  I,  18  Am.  Dec.  459;  King  v. 
Wicks,  20  Ohio  88. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §  853 ;  Smitson  v.  Southern 
Pacific  Co.,  60  Pac.  907;  State  v. 
Bartmess,  2,2,  Or.  no,  54  Pac.  167; 
State  V.  Hunsaker,  16  Or.  497,  19 
Pac.  605;  Krewson  v.  Purdom,  13 
Or.  563,  574,  II  Pac.  281. 

Rhode  Island.  —  Hazard  v.  New 
York,  B.  &  P.  R.  Co.,  2  R.  I.  62. 

South  Carolina.  —  State  v.  Marks, 
50  S.  E.  14;  State  V.  Gilliam,  66  S. 
"C.  419,  45  S.  E.  6;  State  v.  Adams, 
49  S.  C.  414,  27  S.  E.  451 ;  Huff  V. 
Latimer,  33  S.  C.  255,  11  S.  E.  758; 
State  V.  Jones,  29  S.  C.  201,  226,  7  S. 
K.  296 ;  State  v.  Mays,  24  S.  C.  190. 

South  Dakota.  —  State  v.  Hughes, 
8  S.  D.  338,  66  N.  W.  1076. 

Tennessee.  —  Cole  z\  State,  65 
Tenn.  239;  Cheek  v.  Wheatly,  11 
Humph.  556;  Moore  v.  Bettis,  11 
Humph.  67,  53  Am.   Dec.  742. 

Texas.  —  Missouri,  K.  &  T.  R.  Co. 
r.  Criswell  (Tex.  Civ.  App.),  78  S. 
W.    388;    Houston    &    T.    C.    R.    Co. 
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z\  Harris,  30  Tex.  Civ.  App.  179,  70 
S.  W.  335;  Guinn  7^  State  (Tex. 
Crim.),  65  S.  W.  376;  Cauthern  v. 
State  (Tex.  Crim.),  65  S.  W.  96; 
Ryan  v.  State  (Tex.  Crim.),  49  S.  W. 
599;  Wallace  v.  Stale  (Tex.  Crim.), 
49  S.  W.  19S ;  Smith  v.  Jones,  1 1 
Tex.  Civ.  App.  18,  31  S.  W.  306; 
Cahell  V.  Halloway,  10  Tex.  Civ. 
App.  307,  31  S.  W.  201 ;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Briggs,  4  Tex. 
Civ.  App.  515,  23  S.  W.  503;  Mealcr 
T.  State,  32  Tex.  Crim.  102,  22  S.  W. 
142. 

Vermont.  —  McKinstry  v.  Collins, 
76  Vt.  221,  56  Atl.  985;  Bridgman  v. 
Corey's  Estate,  62  Vt.  i,  20  Atl.  273; 
Ellsworth  T'.  Potter.  41  Vt.  685  ;  Town 
of  Randolph  v.  Town  of  Woodstock, 
35  Vt.  292 ;  Downer  v.  Dana,  19  Vt. 
338. 

Contra.  —  State  v.  Glynn,  51  Vt. 
577- 

I'irginia.  —  Code  1904,  §3351,  (i), 
(2)  ;  Gordon  7'.  Funkhouser,  100  Va. 
675,  42  S.  E.  677;  Davis  V.  Franke,  33 
Gratt.  413,  425 ;  Little  v.  Com.,  25 
Gratt.  921 ;  Unis  v.  Charlton,  12  Gratt. 

484. 

Washington.  —  Brown  v.  Gillett,  33 
Wash.  264,  74  Pac.  386;  Allen  v. 
Swerdfiger,  14  Wash.  461,  44  Pac. 
894;  State  V.  Coella,  3  Wash.  99,  28 
Pac.  28. 

West  Virginia.  —  State  v.  Good- 
win, 32  W.  Va.  177,  9  S.  E.  85 ;  State 
V.  Kinney,  26  W.  Va.  141 ;  Morgan  v. 
Franklin  Ins.  Co.,  6  W.  Va.  496. 

IJ'^isconsin.  —  Hunter  v.  Gibbs,  79 
Wis.  70,  48  N.  W.  257 ;  Welch  v.  Ab- 
bot, 72  Wis.  512,  40  N.  W.  223;  Stone 
V.  Northwestern  Sleigh  Co.,  70  Wis. 
585,  36  N.  W.  248;  Dufresne  v. 
Weise,  46  Wis.  290,  i  N.  W.  59. 

IV  y  0  m  i  n  g.  —  Rev.  Stat.  1899, 
§  3685 ;  Toms  v.  Whitmore,  6  Wyo. 
220,  44  Pac.  56. 

24.  England.— 2S  &  29  Vict.,  c. 
18,  §§  3,  4  (criminal  cases)  ;  Com. 
Law  Proc.  Act  (17  &  18  Vict.,  c. 
125)    §§  22,  23   (civil  cases). 

Ireland.  —  Com.  Law  Proc.  .-Xct 
(17  &  18  Vict.,  c.  125)  §§22,  23  (civil 
cases). 
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also  equally  applicable  to  civil  and  criminal  cases.-''  Nor  can  the 
trial  court  in  its  discretion  admit  impeaching  proof  in  the  absence 
of  such  foundation.-'' 

Where  Witness  May  Claim  Privilege.  —  The  fact  that  the  assailed 
witness  may  refuse  to  answer  as  to  his  variant  statements  on  the 
ground  that  his  answer  may  criminate  him  affords  no  sufficient 
reason  for  taking  from  him  the  opportunity  to  answer  by  dispensing 
with  the  inquiry.'-' 

Grounds  for  Requiring  Inquiry,  —  The  rule  requiring  foundation  is 
said  to  be  chiefly  designed  to  secure  to  the  assailed  witness  that 
reasonable  protection  which  the  court  should  afiford  to  every  witness, 
inasmuch  as  the  variance  may  be  due  merely  to  momentary  forget- 
fidness  on  his  part  or  may  be  susceptible  of  explanation.  In  either 
case  it  would  unfairly  impair  the  witness'  credit  to  allow  his  variant 
statement  to  be  proved  without  first  reminding  him  of  it,  and  giving 
him  reasonable  opportunity  to  explain  or  correct  himself."*     More- 


British  Columbia.  —  Rev.  Stat.  1897, 
c.  71,  §§31-  33- 

New  Brunstvick.  —  Consol.  Stat. 
1903,  c.  127,  §§15,  16. 

Noz'a  Scotia.  —  Rev.  Stat.  1900,  c. 
163,  §§42,  43. 

Ontario.  —  Rev.  Stat.  1897,  c.  73, 
§§  iS,  20. 

I'ictoria.  —  Ev.  Act  1890  (54  Vict., 
No.  1088)  §§  59,  60. 

California. —  People  v.  Wade,  118 
Cal.  672,  50  Pac.  841. 

Florida.  — Rex.  Stat.  §iioi;  Wil- 
liams v.  Dickenson,  28  Fla.  90,  105- 
106,  9  So.  847. 

Indiana.  —  Diffenderfer  v.  Scott,  5 
Ind.  App.  243,  32  N.  E.  87. 

Louisiana.  —  State  v.  Clark,  38  La. 
Ann.   105. 

Mississippi.  —  Dunlap  v.  Richard- 
son, 63  Miss.  447. 

Oregon.  —  State  v.  Steeves,  29  Or. 
85,  103-104,  43  Pac.  947. 

Vermont.  —  Stat.  1894,  §  1247. 

Virginia.  —  Code  1904,  §3351,  (i), 
(2)  ;  Gordon  v.  Funkhouser,  100  Va. 
675,  42  S.  E.  677. 

25.  State  v.  Shannehan,  22  Iowa 
435 ;  Craft  v.  Com.,  81  Ky.  250,  50 
Am.  Rep.   160. 

So  where  the  prosecuting  witness 
testified  to  the  commission  of  an 
offense,  the  fact  that  such  witness' 
outside  statements  showed  ill-will  or 
m.alice  toward  the  accused,  such 
statement  being  that  the  rumor  that 
the  offense  had  been  coinmitted  was 
not  true,  but  that  she  (the  prosecut- 
ing witness)    would   avail  herself  of 


it  as  a  pretext  for  leaving  her  father 
(the  accused),  is  no  ground  for  ad- 
mitting proof  thereof  in  the  absence 
of  the  usual  foundation.  State  v. 
Goodbier,  48  La.  Ann.  770,  19  So. 
755- 

26.  Conrad  v.  Griffey,  57  U.  S. 
38;  Brown  v.  Gillett,  33  Wash.  264, 
74  Pac.  386. 

27.  The  Queen's  Case,  2  Brod.  & 
Bing.   (Eng.)   284,  314,  6  E.  C.  L.  161. 

28.  England. — The  Queen's  Case, 
2  Brod.  &  Bing.  284,  300-301,  6  E.  C. 
L.  161. 

United  States.  —  Conrad  v.  Griffey, 
16  How.  38. 

Alabama.  —  Southern  R.  Co.  v. 
Williams,  113  Ala.  620,  21  So.  328; 
Dabney  v.  Mitchell,  66  Ala.  495; 
Haley  r.  State,  63  Ala.  83;  Payne  v. 
State,  60  Ala.  80. 

Arkansas.  —  Billings  v.  State,  52 
Ark.  303,  12  S.  \^^  574- 

California.  —  People  v.  Pete,  123 
Cal.  372,.  55  Pac.  993;  Baker  v.  Jo- 
seph,  16   Cal.    173. 

Colorado.  —  Ryan  v.  People,  21 
Colo.  119,  40  Pac.  775. 

Georgia.  —  Williams  v.  Chapman,  7 
Ga.  J67. 

Illinois.  —  Northwestern  R.  Co.  v. 
Hack,  66  111.  238;  Winslow  v.  New- 
Ian,  45  111.  14^;  Miner  v.  Phillips,  42 
111.  123;  Gotloff  V.  Henry,  14  111.  384. 

Indiana.  —  Diffenderfer  v.  Scott,  5 
Ind.  App.  243,  32  N.  E.  87;  Hill  z: 
Goode,  18  Ind.  207;  Joy  v.  State,  14 
Ind.   139. 

Kansas.  —  Kelsey  v.  Layne,  28  Kan. 
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over,  the  party  in  whose  favor  the  witness'  testimony  was  given 
has  an  interest  in  preserving  the  full  benefit  thereof,  so  that  this  rule 
is  also  necessary   for  his  protection.-" 

Warning  Witness  of  Purpose  to  Impeach.  —  It  is  not  necessary,  in 
laying  the  foundation  for  the  impeachment  of  the  witness,  to 
warn  him  of  the  purpose  to  impeach  him."" 

(2.)  As  Dependent  on  Nature  and  Form  of  Present  Testimony.  —  Oral 
Testimony  in  Court.  —  The  rule  rccjuiring  a  foundation  as  prerequi- 
site to  proof  of  a  witness'  variant  statements  applies  with  full  vigor 
where  the  assailed  witness  (that  is,  the  witness  whose  supposed 
variant  statements  are  desired  to  be  proved)  testifies  orally  in  court 
on  the  hearing  at  wdiich  his  variant  statements  are  offered  in 
evidence."''^ 

Testimony  by  Deposition.  —  IMoreovcr,  the  mere  fact  that  a  wit- 
ness' testimony  is  given  by  deposition  does  not  dispense  with  the 
necessity  of  a  foundation ;  that  should  be  laid  at  the  time  his  depo- 
sition  is  taken.^^     In  Vermont,   however,   a   foundation   is   not   in 


218.  42  Am.  Rep.  158;  Lewis  v.  State, 
4  Kan.  296,  310. 

Kentucky.  —  Robinson  v.  Com.,  10 
Ky.  L.  Rep.  914,  11  S.  W.  81. 

Louisiana.  —  State  v.  Goodbier,  48 
La.  Ann.  770,  19  So.  755;  State  v. 
Nixon.  47  La.  Ann.  836,  17  So.  303; 
State  V.  Hampton,  3;^  La.  Ann.  1252. 

Missouri.  —  Carder  v.  Primm,  52 
]Mo.  App.  102. 

New  York.  —  Gaffney  v.  People,  50 
N.  Y.  416,  aMnning  People  v.  Gaff- 
ney, 43  N.  Y.  Super.  Ct.  304. 

Oregon.  —  State  v.  Deal,  41  Or. 
437,  70  Pac.  532;  Oldenburg  v.  Ore- 
gon Sugar  Co.,  39  Or.  564,  65  Pac. 
869. 

Texas.  —  Grosse  v.  State,  1 1  Tex. 
App.  364,  375- 

Washington.  —  Brown  v.  Gillett,  i?) 
Wash.  264,  74  Pac.  386. 

West  Virginia.  —  State  v.  Kinney, 
26  W.  Va.  141 ;  Morgan  v.  Franklin 
Ins.  Co.,  6  W.  Va.  496. 

Wisconsin.  —  Welch  v.  Abbot,  72 
Wis.  512,  40  N.  W.  223;  Hinton  v. 
Cream  City  R.  Co.,  65  Wis.  323,  27 
N.  W.   147. 

"  The  reasonableness  of  the  rule  is 
made  obvious;  a  very  improper  im- 
pression of  the  credit  due  to  a  wit- 
ness might  be  received,  when  it  ap- 
peared that  he  had  on  various  occa- 
sions given  different  versions  of  the 
same  facts ;  and  yet  the  witness  might 
be  entirely  credible  and  wholly  free 
from  blame  if  allowed  to  explain  the 
circumstances    under    which    the    va- 
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rious  statements  were  made,  or  which 
caused  them."  "  Its  object  is  to  pre- 
vent a  witness  from  being  discredited 
on  account  of  a  contradiction  in 
statements  made  by  him  which  may 
be  compatible  with  the  strictest  ve- 
racity."    Lewis  V.  Post,   I  Ala.  65. 

"  It  was  intended,  mainly,  to  pre- 
vent surprise ;  it  being  considered 
both  just  to  the  witness  and  the 
party  not  to  allow  the  witness  to  be 
impeached,  perhaps  in  his  absence, 
when  there  was  no  opportunity  of 
making  explanations,  by  proving  that 
in  some  loose  conversation,  not  dis- 
tinctly understood  or  recollected,  he 
had  said  something  inconsistent  with 
his  present  evidence,  when  no  attempt 
had  been  made  to  bring  the  facts  to 
his  recollection.'"  Williams  v.  Chap- 
man, 7  Ga.  467. 

See,  however,  the  observations  on 
this  reasoning  in  Downes  v.  Dana,  19 
Vt.  338. 

29.  Northwestern  R.  Co.  v.  Hack, 
66  111.  238;  State  v.  Goodbier,  48  La. 
Ann.  770,  19  So.  755. 

30.  State  V.  Henderson,  52  S.  C. 
470,  30  S.  E.  477- 

31.  Avers  v.  Watson.  132  U.  S. 
394;  Howell  V.  Reynolds,  12  Ala. 
128;  Hubbard  v.  Briggs,  31  N.  Y. 
518,  537;  Ellsworth  V.  Potter,  41 
Vt.  685 ;  Downer  v.  Dana,  19  Vt.  338 ; 
Brown  v.  Gillett,  2i2  Wash.  264,  74 
Pac.  386. 

32.  United    States.  —  Ayers    v. 
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such  case  necessary."-'  The  fact  that  the  deponent  was  absent  from 
the  trial  where  his  deposition  was  used  does  not  afiford  any  ground 
for  a  departure  from  this  rule.'**     Likewise  where  a  witness'  former 


Watson,    132   U.    S.    394;    Conrad   v. 
Griffey,  16  How.  U.  S.  38. 

Alabama.  —  Howell  v.  Reynolds,  12 
Ala.  128. 

Arkansas.  —  St.  Louis,  Iron  Alt.  & 
S.  R.  Co.  V.  Sweet,  57  Ark.  287,  21 
S.  W.  587;  Griffith  V.  State,  2,7  Ark. 
324-    _ 

California.  —  Leonard  v.  Kingsley, 
50  Cal.  628. 

Georgia.  —  Georgia  R.  &  Bkg.  Co. 
V.  Smith,  85  Ga.  530,  11  S.  E.  859; 
Mulligan  v.  Bailey,  28  Ga.  507;  John- 
son V.  Kinsey,  7  Ga.  428. 

Illinois.  —  Seckel  v.  York  Nat. 
Bank,  57  III.  App.  579;  Travelers' 
Preferred  Ace.  Ass'n  v.  AIcKinne}', 
57  111.  App.  141 ;  In  re  Noble,  124  111. 
266,  IS  N.  E.  850. 

Indiana.  —  Eppert  v.  Hall,  133  Ind. 
417,  31  N.  E.  74,  32  N.  E.  713;  Legg 
V.  Leyman,  8  Blackf.  148. 

Iowa.  —  Samuels  v.  Griffith,  13 
Iowa  103. 

Kansas.  —  Greer  v.  Higgins,  20 
Kan.  420. 

Kentucky.  —  Barclay  v.  Com.,  25 
Ky.  L.  Rep.  463,  76  S.  W.  4. 

Louisiana.  —  Fletcher  v.  Henley,  13 
La.  Ann.   191. 

Marvland.  —  Sewell  v.  Gardner,  48 
Md.  182;  Franklin  Bank  v.  P.  D.  &. 
M.  Steam  Nav.  Co.,  11  Gill  &  J.  28, 
33  Am.  Dec.  687. 

Missouri.  —  State  v.  Grant,  79  Mo. 
113,  49  Am.  Rep.  218;  Gregory  v. 
Cheatham,  36  Mo.  155 ;  Able  v. 
Shields,  7  Mo.  120. 

Nezii  York.  —  Fitch  v.  Kennard,  46 
N.  Y.  St.  271,  19  N.  Y.  Supp.  468, 
reversed  2  Misc.  95,  20  N.  Y.  Supp. 
845- 

Ohio. — Village  of  Monroeville  v. 
Wiehl,  13  Ohio  Cir.  Ct.  689. 

Tennessee.  —  Bounds  z'.  Schwab,  5 
Sneed  591 ;  Story  v.  Saunders,  8 
Humph.  663. 

Texas.  —  Texas  &  Pac.  C.  Co.  v. 
Lawson,  10  Tex.  Civ.  App.  491,  31 
S.  W.  843;  Johnson  v.  Richardson, 
52  Tex.  481 ;  Weir  v.  McGee.  25  Tex. 
Supp.  20,  32-33- 

Virginia.  —  Unis  v.  Charlton,  12 
Gratt.  484. 


Washington.  —  Browne.  Gillett,  33 
Wash.  264,  74  Pac.  386. 

The  foundation  is  even  more  es- 
sential where  the  witness  testifies 
by  deposition  than  where  the  witness 
was  present  and  testified  orally  in 
court,  for  in  the  latter  case  the  wit- 
ness would  usually  be  available  and 
have  an  opportunity  to  be  recalled 
by  the  party  in  whose  favor  he  testi- 
fied, while  in  the  former  case  he 
would  usually  be  absent  from  the 
scene  of  the  trial  so  that  he  could 
not  be  recalled  to  meet  the  attack. 

Moreover,  in  the  absence  of  the 
rule,  strong  temptations  would  exist 
for  tampering  with  witnesses,  and  for 
perverting  or  manufacturing  conver- 
sations after  the  taking  of  the  depo- 
sitions, and  when  explanations  were 
impossible.  Unis  v.  Charlton,  12 
Gratt.   (Va.)  484. 

33.  Billings  v.  Metropolitan  Life 
Ins.  Co.,  70  Vt.  477,  41  Atl.  516; 
Robinson  v.  Hutchinson,  31   Vt.  443. 

There  are  substantial  reasons  why 
a  foundation  should  not  be  required 
where  the  testimony  is  taken  by 
deposition.  "  The  rule  thus  applied 
would  impose  on  a  party  wishing  the 
privilege  of  impeachment  the  neces- 
sity of  attending  in  person,  or  by 
counsel,  at  the  taking  of  every  depo- 
sition to  be  used  against  him,  within 
or  without  the  state,  which,  on  any 
other  account,  he  might  not  be  dis- 
posed to  do.  Besides,  in  many  cases 
the  deponent  may  be  wholly  unknown 
to  him;  he  may  have  no  knowledge 
of  the  matter  to  be  testified  to,  until 
actually  given;  the  notice  of  the  tak- 
ing may  be  barely  sufficient  to  enable 
him  to  reach  the  place,  perhaps  hun- 
dreds of  miles  distant,  in  season  to 
be  present.  It  would  be  idle  under 
such  circumstances  to  expect  a  party 
to  be  prepared  to  go  through  with 
this  preliminary  ceremony."  Dow- 
ner V.  Dana,  19  Vt.  338,  346-347. 

34.  Greer  v.  Higgins,  20  Kan.  420. 
"  If   the    party    against    whom    the 

witness  is  examined  knows  of  the  in- 
consistent statements  which  he  ex- 
pects to  prove  at  the  trial,  he  can  at- 
tend and  propose  such  interrogatories 
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testimony  is  proved  as  substantive  evidence,  his  variant  statements 
cannot  be  proved  in  the  absence  of  a  foundation."^ 

Ex  Parte  Affidavits.  —  Where  an  ex  parte  affidavit  is  introduced  as 
evidence,  in  some  jurisdictions  the  affiant's  variant  statements  may 
be  proved  without  the  necessity  of  a  foundation,-'"  but  in  others  the 
affiant's  variant  statements  cannot  be  proved  in  the  absence  thereof.-'' 
Dying  Declarations.  —  The  variant  statements  of  a  dyinsj;-  declarant 
whose  dying  declaration  is  put  in  evidence  are  admissible  to  impeach 
him  without  the  necessitv  of  a  foundation.^* 


as  the  rule  requires  in  order  to  lay 
the  proper  foundation  for  the  in- 
tended impeachment.  If  he  does  not 
know  at  the  time,  but  the  statements 
come  to  his  knowledge  afterward  and 
before  the  trial,  he  can  apply  for  a 
commission  or  move  a  postponement 
until  the  evidence  can  be  procured, 
if  he  thinks  it  material  to  his  case." 
Stacy  V.  Graham,  14  N.  Y.  492,  af- 
Urming  10  N.  Y.  Super.  Ct.  444. 

35.  United  States.  —  Ayers  v. 
Watson,  132  U.  S.  394,  404-405. 

Alabama.  —  Doe  d.  Hughes  v.  Wil- 
kinson, 35  Ala.  453,  470. 

Arkansas.  —  Carpenter  v.  State,  62 
Ark.  286,  305,  36  S.  W.  900. 

California.  —  People  v.  Compton, 
132  Cal.  484,  64  Pac.  849. 

Kentucky.  —  Craft  v.  Com.,  5  Ky. 
L.  Rep.  53. 

New  York.  —  Hubbard  v.  Briggs, 
31   N.  Y.  518,  537. 

Texas.  —  Stewart  v.  State  (Tex. 
Crim.),  26  S.  W.  203. 

Compare,  however,  Hamblin  v. 
State,  34  Tex.  Crim.  368,  30  S.  W. 
1075,  where,  former  testimony  being 
admitted,  because  of  a  witness'  de- 
cease, his  subsequent  variant  state- 
ments were  held  admissible  in  the  ab- 
sence of  a  predicate. 

Where  a  witness'  testimony  on  an 
examining  trial  was  reduced  to  writ- 
ing in  narrative  form,  so  that  it  did 
not  appear  therefrom  whether  or  not 
the  proper  inquiry  was  addressed  to 
the  witness  to  lay  a  foundation  for 
his  impeachment,  on  the  final  trial 
of  the  cause,  whereat  the  deposition 
so  taken  was  read  in  evidence,  it  is 
proper  to  introduce  the  testimony  of 
witnesses  to  the  fact  that  the  witness 
was  asked  questions  proper  to  lay  a 
foundation  for  his  impeachment  on 
the  examining  trial. 

It  is  also  proper  to  permit  the  com- 
mitting magistrate  who  took  the  evi- 

Vol.  VII 


dence  to  amend  his  deposition  so  as 
to  show  the  interrogatories  pro- 
pounded the  witness,  or  the  substance 
of  them. 

In  the  absence  of  such  a  showing, 
however,  it  could  not  be  considered 
reversible  error  to  refuse  to  admit 
the  alleged  variant  statements,  al- 
though offered  in  behalf  of  one  on 
trial  for  a  capital  offense.  Griffith 
V.   State,  37  Ark.  324,  33^-332. 

36.  Hazard  v.  New  York,  B.  & 
P.  R.  Co.,  2  R.  I.  62. 

Rationale As  there  was  here  no 

cross-examination,  there  was  no  op- 
portunity of  first  calling  the  witness' 
attention  to  his  previous  inconsistent 
statements.  If  the  counter-affidavits 
are  inadmissible  the  adverse  party  is 
deprived  in  this  mode  of  his  right  to 
impeach  the  witness,  and  the  court 
may  be  compelled  to  render  a  judg- 
ment, based  on  evidence  that  it  would 
reject  if  the  contradictory  statements 
were  proved.  The  rule  cannot  be  al- 
lowed to  operate  so  as  to  e.xclude  evi- 
dence introduced  in  the  only  mode 
in  which  the  party  has  the  right  of 
introducing  it.  Dabney  v.  Mitchell, 
66  Ala.  495. 

37.  St.  Louis,  Iron  Mt.  &  S.  R. 
Co.  v.  Sweet,  57  Ark.  287,  21  S.  W. 
587.  See  also  Lamalere  v.  Caze,  i 
McLean  540,   16  Fed.   Cas.   No.  8865. 

38.  Gregory  v.  State,  140  Ala.  16, 
37  So.  259;  Shell  V.  State.  88  Ala.  14, 
7  So.  40;  Felder  v.  State,  23  Tex. 
App.  477,  489-490,  5  S.  W.  145,  59 
Am.  Rep.  777. 

"  This  preliminary  condition,  it  is 
clear,  cannot  be  complied  with  where 
dying  declarations  are  offered  in  evi- 
dence, except  in  very  rare  cases. 

"  Declarations  of  this  character  are 
received  with  the  greatest  caution. 
.  .  .  Though  the  condition  of  the 
person  making  the  declarations  in  the 
last  hours  of  life,  under  a  sense  of 
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Signature  of  Witness  to  Instrument  Proved.  —  Where  a  witness  to  an 
instruinent  caiuiut  be  produced,  and  his  signature  is  proved,  it 
seems  that  his  variant  statements  cannot  be  proved,  a  foundation 
being  lacking'/''^ 

Affidavit  as  to  Testimony  of  Absent  Witness  Introduced.  —  Where  in 
order  to  avoid  a  continuance  an  affidavit  of  a  party  as  to  what 
an  absent  witness  would  testify  to  is  admitted  in  evidence,  the 
variant  statements  of  the  absent  witness  are  inadmissible  to  impeach 
him,  no  foundation  being  laid,"*"  except  in  Missouri,  where  in  such 


impending  dissolution,  may  compen- 
sate for  the  want  of  an  oath,  it  can 
never  make  up  for  the  want  of  a 
cross-examination. 

"There  would  be  no  justice,  there- 
fore, in  any  rule  which  would  de- 
prive the  accused,  under  the  circum- 
stances, of  the  right  to  impeach  the 
credit  of  the  deceased  by  proof  of 
Ijiis  having  made  contradictory  state- 
ments as  to  the  homicide  and  its 
cause."     People  v.  Lawrence,  21  Cal. 

368. 

If  public  policy  requires  the  ad- 
mission of  dying  declarations  in  ad- 
vancement of  public  justice,  it  re- 
quires the  admission  of  the  variant 
statements  in  favor  of  life  and  lib- 
erty.    Battle  V.   State,  74  Ga.   loi. 

39.  "To  allow  the  death  of  the 
witness  to  work  an  exception  would 
be  to  destroy  the  principle  on  which 
the  rule  rests  and  deny  the  protec- 
tion which  it  was  designed  to  afford. 
The  party  impeaching  the  witness 
would  have  an  equivalent  for  the  loss 
of  the  power  of  cross-examination, 
but  .  .  .  the  party  supporting 
him  w^ould  have  none  for  the  loss  of 
his  power  of  re-examination  and  ex- 
planation." Runyan  z'.  Price,  15 
Ohio  St.  r,  86  Am.  Dec.  459. 

Compare,  however,  Wright  d.  Cly- 
mer  v.  Littler,  3  Burr.  (Eng.)  1244, 
1255,  under  name  Lessee  of  Clymer 
z;.Xittler,  i  W.  Bl.  345,  holding  that 
the  contestant  of  a  will  that  is  offered 
for  probate  may  properly  prove  the 
statements  of  a  subscribing  witness 
thereto,  made  on  his  death-bed,  that 
he   had  forged   such  will. 

But  this  case  loses  its  force  be- 
cause it  was  decided  fifty-eight  years 
before  the  rule  requiring  a  founda- 
tion was  enunciated  in  England  in 
The  Queen's  Case,  2  Brod.  &  Bing. 
(Eng.)    284,   301,   313. 

40.  Alabama.  —  Gregory  v.   State, 


140  Ala.  16,  37  So.  259;  Pool  v. 
Devers,  30  Ala.  672. 

California.  —  People  v.  Hawes,  98 
Cal.  648,  33  Pac.  791  (where  the  im- 
peaching evidence  was  offered  in  be- 
half of  accused). 

Illinois.  —  North  Chicago  St.  R. 
Co.  V.  Cottingham,  44  111.  App.  46; 
'Chicago  &  A.  R.  Co.  v.  Lammert,  19 
111.   App.    135. 

loiva.  —  Williamson  v.  Peel,  25 
Iowa  458;  State  v.  Shannahan,  22 
Iowa  435. 

Louisiana.  —  State  v.  Guy,  107  La. 
573,  31   So.   1012. 

Mississippi.  —  Fulton  v.  Hughes, 
62,  Miss.  61. 

IVashington.  —  State  v.  Carter,  8 
Wash.  272,  36  Pac.  29. 

The  case  of  State  v.  Morton,  59 
Kan.  338,  52  Pac.  890,  is  not  contra- 
dictory of  these,  because  there  the 
conversation  of  which  a  variant  ac- 
count was  given  was  also  admissible 
itself  as  substantive  evidence. 

Rationale —  For  all  the  purposes 
of  the  trial  the  admission  was  in  the 
same  position  as  the  witness'  testi- 
mony on  the  stand  would  have  been. 
"  And  he  could  no  more  have  been 
impeached  in  respect  of  it  by  evi- 
dence of  contradictory  or  inconsistent 
statements  made  by  him,  without  first 
calling  his  attention  to  them  and  ask- 
ing him  whether  he  made  them,  than 
if  he  had  personally  appeared  and 
testified  before  the  jury. 

"  The  fact  that  the  witness  was 
not  before  the  jury  in  reality,  and 
that,  of  consequence,  the  prosecution 
had  no  opportunity  to  lay  a  predicate 
for  his  impeachment  by  proof  of  in- 
consistent statements,  can  make  no 
difference  in  the  application  of  the 
rule.  The  state  placed  itself  at  this 
disadvantage  by  admitting  his  testi- 
mony in  his  absence,  and  this  was 
matter  for  consideration  by  the  so- 

Vol.  VII 


104 


IMPEACHMENT  OF  WITNESSES. 


case,  except  in  criminal  cases,  where  the  rule  is  different,  a  founda- 
tion is  unnecessar}-." 

(3.)  As  Affected  by  Nature  and  Form  of  Variant  Statements.  —  it  is 
scarcely  necessary  to  state  that  the  rule  requiring  a  fountlation  is 
always  applicable  where  verbal  statements  made  out  of  court  are 
offered  as  impeaching  evidence/-  It  is  also  equally  applicable  to 
unsworn  written  statements  made  by  a  witness,*''  except  in  Michi- 


licitor,  in  determining  whether  to 
make  the  admission  or  submit  to  a 
continuance."  Gafford  v.  State,  125 
Ala.   I,  28  So.  406. 

The  law-making  power  intended 
that  the  facts  so  admitted  in  evidence 
as  the  evidence  of  the  absent  witness 
should  have  all  the  force  and  effect 
of  a  deposition  of  such  witness  regu- 
larly taken.  And  in  virtue  of  this 
admission  the  state  has  forced  the 
defendant  to  trial  without  the  per- 
sonal presence  of  the  witness.  Un- 
der these  circumstances  it  would  be 
unjust  to  the  defendant  to  relax  the 
rule  that  requires  a  foundation  to 
be  laid  for  the  admission  of  such 
statements,  merely  because  the  wit- 
ness was  not  present  and  the  state 
could  not  for  that  reason  lay  the 
proper  foundation.  Such  a  course 
would  deprive  the  defendant  of  his 
right  to  have  his  witness  explain  any 
statements  outside  his  evidence  that 
were  imputed  to  him.  State  v.  Bart- 
ley,  48  Kan.  421,  29  Pac.  701. 

41.  Nagel  v.  St.  Louis  Transit 
Co.,  104  Mo.  App.  438,  79  S.  W.  502; 
State  V.  Miller,  67  Mo.  604.  This 
rule,  however,  does  not  apply  in 
criminal  cases.  State  v.  Hickman,  75 
Mo.  416. 

42.  United  States.  —  Winchester  & 
Partridge  Mfg.  Co.  v.  Creary,  116  U. 
S.  161. 

Georgia.  —  Matthis  v.  State,  33  Ga. 
24. 

Hazi'aii.  —  King  v.  Apuna,  3  Ha- 
waii 166. 

Illinois.  —  Aneals  v.  People,  134 
111.  401,  411-412,  25  N.  E.  1022. 

lozva.  —  Neeb  v.  McMillan,  92  Iowa 
200,  60  N.  W.  612. 

Michigan.  —  Lightfoot  v.  People,  16 
Mich.   507. 

Nezu  York.  —  Gaffney  v.  People,  50 
N.  Y.  416,  affirming  People  v.  Gaff- 
ney, I  Sheld.  304. 

South  Dakota.  —  State  v.  Hughes, 
8  S.  D.  338,  66  N.  W.  1076. 
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7V.t-fl.f.  —  Gulf,  C.  &  S.  F.  R.  V. 
Johnson,  28  Tex.  Civ.  App.  395,  67 
S  W.  182 ;  Treadway  v.  State,  i  Tex. 
App.  6C8. 

43.  Whether  the  witness'  outside 
statements  are  oral  or  written,  foun- 
dation   is   equally   essential. 

United  States.  —  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Artery,  137  U.  S.  507; 
The  Charles  Morgan.  115  U.  S.  69; 
Conrad  v.  Griffey,  57  U.  S.  38. 

Alabama.  —  Floyd  v.  State,  82  Ala. 
16,  2  So.  683;  Powell  V.  State,  19 
Ala.  577;  Howell  v.  Reynolds,  12  Ala. 
128. 

Florida.  —  Simmons  v.  State,  32 
Fla.  387,  13  So.  896. 

Georgia.  —  Code  1895,   §  5292. 

Virginia.  —  New  York,  P.  &  N.  R. 
Co.  V.  Kellam,  83  Va.  851,  3  S.  E. 
703. 

Where  the  variant  statement  is 
written,  foundation  is  essential. 

Alabama.  —  Cooper  v.  State,  90 
Ala.  641,  8  So.  821  ;  Floyd  v.  State, 
82  Ala.  16,  22,  2  So.  683. 

California.  —  Leonard  v.  Kingsley, 
50  Cal.  628. 

Georgia.  —  Biggers  v.  King,  54  Ga. 
369;  Stamper  v.  Griffin,  12  Ga.  450. 

Contra.  —  Williams  v.  Chapman,  7 
Ga.  467. 

Haivaii. — Rev.  Laws  1905,  §1958; 
King  v.  Apuna,  3  Hawaii  166. 

Illijiois.  —  North  Chicago  St.  R. 
Co.  V.  Cottingham,  44  111.  App.  46; 
Perishable  Freight  Trans.  Co.  z'. 
O'Neill,  di  111.  App.  423. 

Indiana.  —  Jenkins' t'.  Lutz,  26  Ind. 
App.  150,  59  N.  E.  288. 

lozva.  —  Richmond  Bros.  v.  Sund- 
burg,  77  Iowa  255,  42  N.  W.  184; 
Peck  V.  Parchen,  52  Iowa  46.  2  N. 
W.  597;  Morrison  v.  Myers,  11  Iowa 

538- 

Louisiana.  —  State  v.  Harris,  51  La. 
Ann.  1 105,  26  So.  64. 

Missouri.  —  Ely-Walker  D.  G.  Co. 
v.   Mansur,  87  Mo.  App.   105;   State 
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gan,  where  his  written  statement  may  be  proved  without  the 
necessity  of  a  foundation.** 

Ex  Parte  Affidavits  and  Verified  Pleadings.  —  Nor  does  the  fact  that 
the  variant  statement  is  in  the  form  of  an  ex  parte  affidavit,*^  or  is 
contained  in  a  verified  pleading/"  dispense  with  the  necessity  of  a 
foundation,  except  in  Georgia,  where  a  verified  writing  connected 
with  a  judicial  proceeding  is  ofifered  as  impeaching  evidence.*^ 

Depositions.  —  Nor  may  a  variant  statement  contained  in  a  depo- 
sition be  used  in  most  jurisdictions  for  purposes  of  impeachment 
in  the  absence  of  a  foundation  ;**  but  in  others  it  may  be.*^ 

Former  Testimony.  —  The  fact  that  a  witness'  variant  statements 
are  in  the  form  of  former  testimony  does  not  dispense  with  the 
necessitv  of  a   foundation,-'^"  even  where  such  testimonv  has  been 


V.  Grant,  79  Mo.  113,  49  Am.  Rep. 
218. 

Nebraska.  —  Omaha  Land  &  Trust 
Co.  V.  Douglas  Co.,  62  Neb.  i,  86 
N.  W.  936;  Thompson  v.  Wertz,  41 
Neb.  31.  59  N.  W.  518. 

New  Mexico.  —  Comp.  Laws  1897, 
§  3023. 

New  York.  —  Root  v.  Borst,  142  N. 
Y.  62,  36  N.  E.  814,  reversing  65  Hun 
622,  20  N.  Y.  Supp.  189;  Newcomb 
z'.  Griswold,  24  N.  Y.  298. 

Texas.  —  Burleson  v.  Collins  (Tex. 
Civ.  App.),  28  S.  W.  898;  Clapp  v. 
Engledovv,  72  Tex.  252,  10  S.  W.  462. 

Wyoming.  —  Toms  v.  Whitmore,  6 
Wyo.  220,  44  Pac.  56. 

So  the  entry  in  a  police  record  of 
the  report  of  a  policeman  on  a  cer- 
tain accident  is  not  admissible  to  con- 
tradict his  testimony  in  respect  there- 
to, in  the  absence  of  a  foundation. 
Weymouth  z'.  Broadway  &  7th  Ave. 
R.  Co.,  2  Misc.  506,  22  N.  Y.  Supp. 
1047,  afHrmed  142  N.  Y.  681,  27  ^• 
E.  825. 

44.  Lightfoot  V.  People,  16  Mich. 
507. 

But  a  stenographer's  notes  of  testi- 
mony orally  given  are  not  a  witness' 
statements  in  writing,  dispensing 
with  the  necessity  of  a  foundation 
where  the  witness'  statements  are 
written.  People  v.  Considine,  105 
Mich.  149,  63  N.  W.  196. 

In  Williams  v.  Chapman,  7  Ga.  467, 
it  was  said  that  the  rule  requiring  a 
foundation  was  intended  to  guard 
against  the  proof  of  loose  remarks 
not  distinctly  understood  or  recol- 
lected. 

45.  Doe  d.  Hughes  v.  Wilkinson, 
35  Ala.  453,  470-471 ;   Michigan  Fire 


&  Marine  Ins.  Co.  v.  Wich,  8  Colo. 
App.  409.  46  Pac.  687 ;  Bessman  z-. 
Girardey,  66  Ga.  18,  30;  In  re  Noble, 
124  111.  266.  15  N.  E.  850;  Mark  v. 
Heidenheimer  Bros.,  63  Tex.  304. 

Compare,  however,  Le  May  v. 
Brett.  81  Minn.  506,  84  N.  W.  339, 
holding  that  where  a  witness'  sworn 
statement  in  the  town  assessor's 
books  as  to  the  value  of  his  property 
is  definite  and  complete  in  itself,  no 
foundation  is  requisite  to  its  admis- 
sion to  contradict  the  witness'  testi- 
mony as  to  the  value  of  his  property. 

46.  Williams  v.  Miller,  6  Kan. 
App.  626,  49  Pac.  703. 

47.  Code   (Ga.)    1895,  §5292. 

48.  Bradford  v.  Barclay,  39  Ala. 
2,3',  Eppert  v.  Hall,  133  Ind.  417,  31 
N.  E.  74,  32  N.  E.  713;  Samuels  v. 
Griffith,  13  Iowa  103;  Greer  v.  Hig- 
gins,  20  Kan.  420;  Hammond  v. 
Dike,  42  Minn.  273,  44  N.  W.  61,  18 
Am.  St.  Reo.  503;  Aldrich  v.  Mar- 
cellus,  2  Ohio  C.  D.  287;  Texas  & 
Pac.  Coal  Co.  v.  Lawson,  10  Tex. 
Civ.  App.  491,  31  S.  W.  843. 

Contra.  —  Heirs  of  Holman  v. 
Bank  of  Norfolk,  12  Ala.  369,  409. 

49.  Code  (Ga.)  1895,  §5292; 
Molyneaux  v.  Collier,  30  Ga-  73i, 
745;  People  V.  Butler,  55  Mich.  408, 
21   N.   W.  385;  Downes  v.   Dana,   19 

Vt.  338. 

But,  contra,  compare  People  v. 
McArron,  121  Mich,  i,  79  N.  W.  944. 
(Both  this  and  the  above  Michigan 
cases  were  cases  where  a  deposition 
made  at  an  e.xamining  trial  was 
offered  for  purposes  of  impeach- 
ment.) 

50.  Alabama.  —  Sanders  v.  State, 
105  Ala.  4,  16  So.  935. 
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reduced  to  writing.''  It  is  immaterial  whether  the  former  testi- 
mony was  taken  on  a  former  trial/'-  or  at  an  examining  trial/''  or 
before  the  grand  jury/'^  or  at  a  coroner's  inquest. '^'^ 

Where  Variant  Statement  Admissible  as  Substantive  Evidence. 
Where,  however,  a  witness'  variant  statement  is  admissible  as  sub- 
stantive  evidence/""'   either   as   a   declaration   against    interest    (the 


Arkansas.  —  Nash  v.  State^  84  S. 
W.  497;  Carpenter  v.  State,  62  Ark. 

286,  305,  36  S.  W.  900. 
California.  —  Salle    v.     Mayer,    91 

Cal.  165,  27  Pac.  513. 

Florida.  —  Simmons  v.  State,  32 
Fla.  387,  13  So.  896. 

Georgia.  —  Georgia  R.  &  Bkg.  Co. 
V.  Smith,  85  Ga.  530,  11  S.  E.  859; 
Taylor  i'.  Morgan,  61  Ga.  46. 

Contra.  —  Williams  v.  Chapman,  7 
Ga.   467. 

Illinois.  —  Looney  v.  People,  81 
111.  App.  370,  385 ;  Campbell  v. 
Campbell,  138  111.  612,  28  N.  E.  1080; 
Aneals  v.  People,  134  111.  401,  411-412, 
2=;  N.  E.  1022;  Hoge  V.  People,  117 
111.  35,  49,  6  N.  E.  796. 

Indiana.  —  Starret  v.  Burkhalter,  86 
Ind.  439. 

loxva.  —  State  v.  Leeper,  70  Iowa 
748,  30  N.  E.  501 ;  State  v.  Collins, 
32  Iowa  36;  State  v.  Shannehan,  22 
Iowa  435 ;  State  v.  Ostrander,  18 
Iowa  435,  456. 

Kansas.  —  State  v.  Cleary,  40  Kan. 

287,  19  Pac.  776;  Howe  Mach.  Co.  v. 
Clark,   15  Kan.  492. 

Michigan.  —  Seligman  v.  Ten  Eyck, 
53  Mich.  285,  18  N.  W.  818. 

Minnesota.  —  Hammond  v.  Dike, 
42  Minn.  273,  44  N.  W.  61,  18  Am. 
St.  Rep.  503. 

Montana.  —  State  v.  O'Brien,  18 
Mont.    I,   43   Pac.    1091,  44   Pac.   39Q. 

Nebraska.  —  Bartlett  v.  Cheese- 
brough.  32  Neb.  339,  49  N.  W.  360. 

New  Mexico.  —  United  States  v. 
Fuller,  5  N.  M.  80,  91-92,  20  Pac.  175. 

Tennessee.  —  Rounds  v.  Schwab,  2 
Sneed  591. 

51.  Alabama.  —  Sanders  v.  State, 
105  Ala.  4,  16  So.  935. 

Arkansas.  —  Nash  v.  State,  84  S. 
W.  497;  Carpenter  v.  State,  62  Ark. 
286,  305,  36  S.  W.  900. 

Florida.  —  Simmons  v.  State,  32 
Fla.  387,  13  So.  896. 

Georgia.  —  Georgia  R.  &  Bkg.  Co. 
V.  Smith,  85  Ga.  530,  11  S  E.  859 
(where  it  was  reduced  to  writing  in 
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the  form  of  a  brief  of  the  evidence)  ; 
Taylor  v.  Morgan,  61  Ga.  46  (same 
facts). 

Illinois.  —  Campbell  v.  Campbell, 
138  111.  612,  28  N.  E.  1080  (where  it 
was  reduced  to  writing  in  the  form 
of  a  stenographic  report). 

Indiana.  —  Starret  v.  Burkhalter, 
86  Ind.  439  (where  it  was  reduced  to 
writing  in  the  form  of  a  bill  of  ex- 
ceptions). 

Michigan.  —  Seligman  v.  Ten  Eyck, 
53  Mich.  285,  18  N.  W.  818  (where 
it  was  reduced  to  writing  in  the  form 
of  stenographic  notes). 

Montana.  —  State  7'.  O'Brien,  18 
Mont.  I,  43  Pac.  1091,  44  Pac.  399. 

New  Mexico.  —  United  States  v. 
Fuller,  5  N.  M.  80,  91-92,  20  Pac.  175. 

52.  Georgia  R.  &  Bkg.  Co.  v. 
Smith,  85  Ga.  530,  11  S.  E.  859; 
Campbell  v.  Campbell,  138  111.  5i2, 
28  N.  E.  1080;  Starret  v.  Burkhalter, 
86  Ind.  439 ;  Seligman  v.  Ten  Eyck, 
53  Mich.  285,  18  N.  W.  8r8;  Ham- 
mond V.  Dike,  42  Minn.  273,  44  N.  W. 
61,  18  Am.  St.  Rep.  503;  Bartlett  r. 
Cheesebrough,  32  Neb.  339,  49  N.  W. 
360;  United  States  v.  Fuller,  5  N. 
M.  80,  91-92,  20  Pac.  175;  Rounds  v. 
Schwab,  5  Sneed  (Tenn.)   597. 

53.  Sanders  v.  State,  105  Ala.  4, 
16  So.  935 ;  Simmons  v.  State,  32  Fla. 
387.  13  So.  896;  State  V.  Collins,  32 
Iowa  36. 

54.  Nash  v.  State  (Ark.),  84  S. 
W.  497;  Looney  v.  People,  81  111. 
App.  370,  385 ;  Aneals  v.  People,  134 
111.  401,  411-412,  25  N.  E.  1022;  Hoge 
V.  People,  117  111.  35,  49,  6  N.  E.  796. 
See  Burdick  v.  Hunt,  43  Ind.  381 ; 
State  V.  Leeper,  70  Iowa  748,  30  N. 
W.  501 ;  State  v.  Ostrander,  18  Iowa 
435-  456. 

55.  State  v.  Shannehan,  22  Iowa 
435 ;  State  v.  Cleary,  40  Kan.  287.  19 
Pac.  776;  State  v.  O'Brien,  18  Mont. 
I,  43  Pac.  1091,  44  Pac.  399. 

56.  Where  more  than  one  deposi- 
tion of  a  single  witness  is  taken  in  a 
single  suit,  and  only  one  is  used  as 
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witness  being  a  party  to  the  proceeding)/'"  or  as  a  confession,^*  a 
foundation  is  not  requisite  to  its  proof  as  impeaching  evidence. 

(4.)  As  Dependent  on  Relative  Time  of  Statements.  —  The  fact  that 
the  supposed  variant  statement  was  made  after  the  examination 
of  the  assailed  witness  was  conchided  does  not  render  it  admissible 
in  the  absence  of  the  usual   foundation, ^^  except  in  Alabama.''" 

(5.)  As  Dependent  on  Impeaching  Party's  Knowledge  of  Statement. 
Nor  is  the  necessity  of  a  foundation  dispensed  with  by  reason  of 
the  fact  that  the  impeaching  party  did  not  know  of  the  existence 


substantive  evidence,  another  may  be 
introduced  by  a  party  entitled  to  do 
so  to  impeach  the  witness,  without 
the  necessity  of  a  foundation.  Doe 
d.  Hughes  v.  Wilkinson,  35  Ala.  453, 
472;  Thompson  v.  Gregor,  11  Colo. 
531,  19  Pac.  461  ;  Bryan  v.  Walton,  14 
Ga.   185,  195-196. 

57.  Where  a  variant  statement  is 
admissible  as  a  declaration  against 
interest,  it  may  be  proved,  for  pur- 
poses of  impeachment,  without  a 
foundation. 

Alabama.  —  Moore  v.  Crosthwait, 
135  Ala.  272,  2,2  So.  28. 

Arkansas.  —  Collins  v.  Mack,  31 
Ark.  684,  694. 

California.  —  White  v.  White,  82 
Cal.  427,  451,  23  Pac.  276,  7  L.  R.  A. 
799- 

Colorado.  —  Rose  v.  Otis,  18  Colo. 
59,  31  Pac.  493. 

Illinois.  —  McCoy  v.  People,  71  111. 
III. 

Indian  Territory.  —  Eddings  v. 
Boner,  38  S.  W.  mo. 

Missouri.  —  Sanders  v.  Clifford,  72 
Mo.  App.  548. 

Nebraska.  —  Dunafon  v.  Barber,  92 
N.  W.  198;  Bartlett  v.  Cheesebrough, 
32  Neb.  339,  49  N.  W.  360. 

New  York.  —  Engel  v.  Dieter,  31 
Misc.  793.  65  N.  Y.  Supp.  296;  Ken- 
nedy V.  Wood,  52  Hun  46,  4  N.  Y. 
Supp.  788. 

Texas.  —  Edwards  v.  Osman,  84 
Tex.  656,  19  S.  W.  868. 

Vermont.  —  Coolidge  v.  Ayers,  61 
Atl.  40. 

Broader  Rule  of  Exception  Some- 
times Stated —  It  is  sometimes  stated 
in  the  decisions  that  a  variant  state- 
ment of  a  party  who  testifies  as  a 
witness  may  be  proved  without  the 
necessity  of  a  foundation  (omitting 
the  limitation  that  such  variant  state- 
ment must  amount  to  a   declaration 


against  interest  to  render  it  admissi- 
ble without  a  foundation).  Hughes 
T.  Ward,  38  Kan.  452,  16  Pac.  810; 
Coolidge  V.  Ayers  (Vt.),  61  Atl.  40. 
'  In  Browning  v.  Gosnell,  91  Iowa 
448,  59  N.  W.  340,  however,  it  is 
held  that  the  mere  fact  that  the  wit- 
ness to  be  impeached  is  a  party  to 
the  litigation  does  not  render  it 
proper  to  impeach  him  in  the  absence 
of  a  foundation. 

58.  Where  the  variant  statement 
of  accused  testifying  in  his  own  be- 
half is  admissible  as  a  confession,  it 
mav  be  proved  for  purposes  of  im- 
peachment without  a  foundation. 
State  V.  Chingren,  105  Iowa  169,  74 
N.  W.  946;  State  v.  Freeman,  43 
S.  C.  105,  20  S.  E.  974- 

59.  Ryan  v.  People,  21  Colo.  119, 
40  Pac.  775;  Raleigh  &  G.  R.  Co.  v. 
Bradshaw,  113  Ga.  862,  39  S.  E.  555; 
Gregory  v.  Cheatham,  36  Mo.  155; 
McCulloch  V.  Dobson,  133  N.  Y.  114, 
124-125,  30  N.  E.  641 :  Van  Ness  v. 
Bush,  14  Abb.  Pr.  (N.  Y.)  33,  22 
How.  Pr.  481 ;  Crane  v.  Hardman,  4 
E.  D._  Smith   (N.  Y.)  448. 

Rationale —  "I  cannot  perceive 
that  the  reasons  on  which  the  rule  in 
question  is  founded  lose  any  of  their 
force  in  such  a  case. 

"  And  not  only  do  those  remain 
unimpaired,  but  there  is  an  additional 
one  to  be  found  in  the  temptation 
held  out  to  tamper  with  witnesses 
after  their  evidence  has  been  given." 
Stacy  V.  Graham,  14  N.  Y.  492,  500. 

To  the  same  effect  see  Kimball  v. 
Davis,  19  Wend.   (N.  Y.)  437. 

See  also  the  reasoning  in  Brown 
V.  Gillett,  22,  Wash,  264,  74  Pac.  381. 

60.  Howell  V.  Reynolds,  12  Ala. 
128,  where  the  variant  statement  was 
made  in  the  interim  between  the 
taking  of  the  witness'  deposition  and 
the  reading  thereof  on  the  trial. 
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of  the  prior  variant  statements  of  the  assaile<l  witness  until  after 
his  examination  was  conchukMl.''' 

(6.)  As  Affected  by  Impracticability  of  Recalling  Assailed  "Witness. 
Death  of  Witness.  —  The  fact  that  the  assailed  witness  has  died  does 
not  render  proof  of  his  variant  statements  admissible  in  the  absence 
of  a  foundation,"-  although  the  variant  statements  were  made  after 
his  examination   was  concluded.*^ 

Absence  of  Witness.  —  Much  less  does  the  fact  that  the  assailed 
witness  is  absent  from  the  state,  so  that  it  is  difficult  to  get  his 
deposition,  dispense  with  the  necessity  of  a  foundation.'''* 

Exceptional  States.  —  In  Louisiana,  however,  the  fact  that  the 
assailed  witness  cannot  be  found  for  re-examination  is  sufficient  to 
render  his  variant  statements  admissible  in  the  absence  of  a  founda- 
tion,*'' and  in  Texas  a  foundation  may  be  dispensed  with  where  the 
re-examination  of  the  witness  as  to  his  subsequent  variant  statements 
is  rendered  impossible  by  his  death.*'® 


61.  The  Queen's  Case,  2  Brod.  & 
Bing.  (Eng.)  284,  312-313,  6  E.  C. 
L.  161;  Georgia  R.  &  Bkg.  Co.  v. 
Smith,  85  Ga.  530,  11  S.  E.  859; 
Johnson  z>.  Kinsey,  7  Ga.  428;  Stacy 
f.  Graham,   14  N.  Y.  492. 

"  There  is  quite  as  much  danger 
of  doing  hardship  to  one  party  by 
admitting  such  testimony  as  to  the 
other  by  excluding  it."  Ryan  v. 
People,  21   Colo.    119,  40  Pac.  775. 

62.  Ayers  v.  Watson,  132  U.  S. 
394  (where  variant  statement  was  in 
form  of  deposition)  ;  Carpenter  v. 
State,  62  Ark.  286,  305,  36  S.  W.  900 
(where  variant  statement  in  form  of 
former  testimony)  ;  Bessman  v. 
Girardey,  66  Ga.  18,  30  (where  va- 
riant statement  was  in  affidavit)  ;  Ep- 
pert  v.  Hall,  133  Ind.  417,  31  N.  E. 
74,  32  N.  E.  713  (where  variant  state- 
ment was  in  form  of  deposition)  ; 
Craft  V.  Com.,  5  Ky.  L.  Rep.  53 ; 
Hubbard  v.  Briggs,  31  N.  Y.  518,  537 
(where  variant  statement  was  in 
form  of  deposition). 

63.  Bessman  v.  Girardey,  66  Ga. 
18.  30. 

64.  Raleigh  &  G.  R.  Co.  -.'.  Brad- 
shaw,  113  Ga.  862,  39  S.  E.  555. 

65.  So  where,  after  a  witness' 
deposition  is  taken,  the  adverse  party 
takes  out  another  commission  to  have 
such  witness'  deposition  again  taken, 
asking  in  an  interrogatory  annexed 
thereto  in  respect  to  the  witness' 
statements  variant  from  his  former 
deposition,  and  the  commission  was 
sent   to   the  commissioner   who  took 
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the  former  deposition,  but  the  wit- 
ness could  not  be  found,  as  shown 
by  the  commissioner's  return,  the 
witness'  variant  statements  may  be 
proved  in  the  absence  of  the  usual 
predicate,  the  party  having  made  a 
seasonable,  although  fruitless,  effort 
to  re-examine  the  witness.  Fletcher 
z'.  Henley,  13  La.  Ann.  191. 

66.  Hamblin  v.  State,  34  Tex. 
Crim.  368,  30  S.  W.  1075,  where  a 
witness  having  died,  his  former  testi- 
mony on  the  preliminary  hearing  was 
proved,  and  his  variant  statements 
made  thereafter  were  admitted  to 
impeach  him.     The  court  said: 

"  The  rule  that  it  is  unfair  to  at- 
tack the  credit  of  [a  deceased  witness 
whose  former  testimony  is  put  in 
evidence]  without  affording  an  op- 
portunity to  explain  should  be  sub- 
ordinated to  the  rights  of  the  ac- 
cused, whose  life  is  sought,  as  well 
as  the  higher  interests  of  society. 
The  law  which  is  seeking  the  life 
and  liberty  of  the  citizen  for  an  al- 
leged infraction  of  its  provision  has 
thrown  around  that  citizen  the  pre- 
sumption of  innocence,  and  the  rea- 
sonable doubt  of  guilt,  under  the  evi- 
dence, and  it  would  be  a  harsh  rule 
indeed  to  admit  the  evidence  of  a 
witness  given  on  another  trial,  and 
make  this  evidence  absolutely  true 
by  eliminating  all  opportunity  of  dis- 
crediting it.  This  would  seem  to  ob- 
literate the  hope  of  eliciting  the 
truthfulness  of  such  testimony,  and 
leave   the   accused   at   the   mercy   of 
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b.  Requisites    of    Foundation. —  (1.)  In  General (A.)  Requisitks 

Summarized.  —  In  order  to  lay  a  sufificient  foundation  for  proof  of 
a  witness'  variant  statements,  it  is  ordinarily  necessary  to  mention 
to  the  witness  the  supi^osed  statement  and  suf^cient  circumstances 
surrounding  its  making  to  designate  the  particular  occasion,  asking 
the  witness  whether  or  not  he  made  such  statements.''^  The  same 
requisites  must  be  present  in  case  of  the  impeachment  of  one's  own 
witness  as  in  case  of  the  impeachment  of  a  witness  of  the  adverse 
party .'^'*  Furthermore,  this  requirement  is  equally  applicable  to  civil 
and  criminal  cases. "^ 

General  Inquiry  Insufficient.  —  A  mere  general  inquiry  of  a  witness 
as  to  whether  he  ever  made  a  variant  statement,  detailing  it,'^°  or  as 
to  what  he  said,  if  anything,  on  a  given  occasion,''^  is  insufficient 
to  constitute  a  foundation.  In  order  that  the  foundation  inquiry 
may  accomplish  its  purpose  of  refreshing  the  witness'  mind  and 
giving  him  an  opportunity  to  explain,  it  is  necessary  for  the  inquiry 
to  be  so  particularized  as  to  set  in  motion  a  train  of  ideas  likely 


the  evidence  of  a  witness  who  may 
have  admitted  the  falsity  of  his 
statements  and  his  corrupt  motives 
for  so  testifying." 

67.  England.— 28  &  29  Vict.,  c. 
18.  §§3,  4  (criminal  cases)  ;  Com. 
Law  Proc,  Act  1854  (17  &  18  Vict., 
c.  125)   ^^22,  23   (civil  cases). 

Ireland.  —  Com.  Law.  Proc,  Act 
1854  (17  &  18  Vict.,  c.  125)  §§22,  23 
(civil  cases). 

British  Columbia.  —  Rev.  Stat.  1897, 
c.  71,  §§31,  33. 

Neiv  Brwisu'ick.  —  Consol.  Stat. 
1903,  c.   127.  §§  15,  16. 

Nova  Scotia.  —  Rev.  Stat.  1900,  c. 
163,  §§42,  43. 

Ontario.  —  Rev.  Stat.  1897,  c.  73, 
§§  18,  20. 

Victoria.  —  Ev.  Act  1890  (54  Vict., 
No.   1088)   §§59,  60. 

United  States.— The  Charles  Mor- 
gan, 115  U.  S.  69,  77. 

Alabama.  —  Payne  v.  State,  60  Ala. 
80. 

Florida.  —  Rev.  Stat.,  §1102;  Wil- 
liams V.  Dickenson,  28  Fla.  90,  106,  9 
So.  847. 

Hazvaii.  —  Rev.  Laws  1905,  §§  1956, 

1957- 

Louisiana.  —  State  v.  Scott,  48  La. 
Ann.  1418,  20  So.  909. 

Nebraska.  —  See  Barton  7'.  Shull, 
97  N.  W.  292. 

Neiv  Mexico.  —  Comp.  Laws  1897, 
§§  302^1.  3026. 

Virginia.  —  Code  1904,  §3351,  (i), 
(2). 


Wyoming.  —  Rev.  Stat.  1899.  §  3685. 

68.  Florida. — Rev.  Stat.,  §  iioi. 
Hazvaii.  —  Rev.  Laws  1905,  §§  1956, 

1957. 

Mississipfii.  —  Dunlap  v.  Richard- 
son, 63  Miss.  447. 

Oregon.  —  State  v.  Steeves,  29  Or. 
85,  103-104,  43  Pac.  947. 

69.  Craft  ?■.  Com.,  81  Ky.  250,  50 
Am.  Rep.  160. 

70.  Angus  V.  Smith.  Moody  &  ^L 
(Eng.)  473;  Lewis  v.  Post,  i  Ala. 
65  (in  which  case  the  variant  state- 
ment was  not  detailed)  ;  Williams  v. 
Turner,  7  Ga.  348;  Miner  v.  Phillips, 
42  111.  123;  Pape  V.  Lathrop,  18  Ind. 
App.  633,  46  N.  E.  154;  Pendleton 
z\  Empire  Stone  Dressing  Co.,  19  N. 
Y.  13;  Village  of  Monroeville  v. 
Wiehl,  13  Ohio  Cir.  Ct.  689;  Ledbet- 
ter  V.  State  (Tex.  Crim.),  29  S.  W. 
1084;  Henderson  v.  State,  i  Tex. 
App.  432;  Cohn  z\  Heimbauch,  86 
Wis.  176,  56  N    W.  638. 

71.  Morris  v.  Atlantic  Ave.  R. 
Co.,  116  N.  Y.  552,  22  N.  E.   1097. 

Thus  a  foundation  cannot  be  laid 
by  asking  a  witness  generally  to  state 
the  conversation  he  had  with  another 
person  at  a  certain  time.  (Such  an 
inquiry  is  also  objectionable  as  per- 
mitting the  witness  to  get  the  con- 
versation before  the  jury).  Camp- 
bell V.  State,  23  Ala.  44,  76. 

So  the  question  asked  a  witness  on 
a  trial  for  the  arson  of  H.'s  house, 
whether  his  testimony  is  the  same  as 
it    was   when   he   testified   as   to    the 
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to    suj^gcst    the    allcg-cd    variant    statement,    and    recall    it    to    his 
attcntion/- 

(B.)  Rehearsal  of  Variant  Statement.  —  Substance  Thereof.  —  While 
the  statement  to  be  contradicted  must  be  narrated  to  the  assailed 
witness,"^  it  is  sufficient  that  the  substance  of  such  statement  is 
stated  in  the  foundation  question ;  the  precise  words  need  not  be 
given.''''     It  is  highly  proper,  however,  to  state  to  the  witness  the 


burning  of  M.'s  house,  of  which  the 
defendant  in  the  present  prosecution 
had  been  acquitted,  is  too  indefinite 
to  serve  as  a  foundation.  Mitchell  v. 
State,  140  Ala.  118,  37  So.  76,  103 
Am.  St.  Rep.  17. 

72.  Nelson  v.  Iverson,  24  Ala.  9, 
60  Am.  Dec.  442 ;  People  v.  Bosquet, 
116  Cal.  75,  47  Pac.  879;  People  v. 
Nonella,  99  Cal.  333,  33  Pac.   1097. 

It  may  frequently  happen  that, 
upon  a  general  question,  an  assailed 
witness  may  not  remember  what 
statement  he  made,  whereas  when  his 
attention  is  challenged  as  to  particu- 
lar circumstances  and  occasions,  he 
may  recollect  and  explain  what  he 
has  formerly  said.  Angus  v.  Smith, 
Moody  &  M.  (Eng.)  473;  Hender- 
son V.  State,  I  Tex.  App.  432. 

73.  Supposed  Variant  Statements 
Must  Be  Narrated  to  Assailed  Wit- 
ness—  Alabama.  —  Southern  R.  Co. 
V.  Williams,  113  Ala.  620,  21  So.  328; 
Hester  v.  State,  103  Ala.  83,  15  So. 
857 ;  Payne  v.  State,  60  Ala.  80,  88-89. 

Arkansas.  —  Pleasant  v.  State,  13 
Ark.  360. 

California.  —  Code  Civ.  Proc, 
§  2052 ;  Western  Union  Oil  Co.  v. 
Newlove,  145  Cal.  772,  79  Pac.  542. 

Florida.  —  ^Montgomery  v.  Kno.x, 
23  Fla.  595.  3  So.  211. 

Idaho.  —  Code  Civ.  Proc,  §  4491. 

Illinois.  —  Chicago  &  A.  R.  Co.  v. 
Lammert,  19  111.  App.  135;  Bock  v. 
Weigant,  5  111.  App.  643 ;  Winslow 
V.  Newlan,  45  111.  145 ;  Root  v.  Wood, 
34  111.  283 ;  Galena  &  C.  U.  R.  Co.  v. 
P'ay,  16  111.  558,  569,  63  Am.  Dec. 
323 ;  Gotloff  V.  Henry,  14  111.  384. 

Indian  Territory.  —  Stat.  1899, 
§  2018. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §598;  Robinson  v.  Com., 
10  Ky.  L.  Rep.  81,  II  S.  W.  81. 

M  i  c  h  i  g  a  n.  —  Rice  v.  Rice,  104 
Mich.  371.  62  N.  W.  833. 

Mississippi.  —  Bonelli  v.  Bowen,  70 
Miss.  142,  II  So.  791. 
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M  i  s  s  o  u  r  i.  —  Spohn  v.  Missouri 
Pac.  R.  Co.,  116  Mo.  617,  22  S.  W. 
690. 

Montana.  —  Code  Civ.  Proc,  §  3380. 

New  York.  —  Romertez  v.  East 
River  Nat.  Bank,  49  N.  Y.  577 ;  Sloan 
V.  New  York  C.  R.  Co.,  45  N.  Y.  125. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §  853 ;  State  v.  Ogden,  39  Or. 
IQ.S.  65  Pac.  449;  State  v.  Steeves,  29 
Or.  85,  103-104,  43  Pac.  947. 

Texas.  —  Martinez  v.  State  (Tex. 
Crim.).  53  S.  W.  634. 

74.  Alabama. —  Floyd  v.  State,  82 
Ala.  16,  2  So.  683 ;  Nelson  v.  Iver- 
son, 24  Ala.  9,  60  Am.  Dec.  442. 

Illinois.  —  Brown  v.  Calumet  River 
R.  Co.,  I2S  111.  600,  18  N.  E.  283; 
Craig  V.  Rohrer,  63  111.  325. 

Michigan. — Johnston  v.  Disbrow, 
47  Mich.  59,  10  N.  W.  79. 

Nezi'  York.  —  Stewart  v.  Long  Isl- 
and R.  Co.,  54  App.  Div.  623,  66  N. 
Y.  Supp.  436,  affirmed  166  N.  Y.  604, 
59  N.  E.   1130- 

Ohio.  —  King  v.  Wicks,  20  Ohio  88. 

Tennessee.  —  Cole  v.  State,  6  Baxt. 

239- 

Te.ras.  —  Donahoo  v.  Scott  (Tex. 
Civ.  App.),  30  S.  W.  385. 

So  it  is  proper  to  ask  a  witness 
whether  he  did  not  make  a  certain 
statement,  detailing  it,  or  words  of 
similar  import,  or  like  meaning. 
Wysocki  v.  Wisconsin  Lakes  Ice  & 
Cartage  Co.,  121  Wis.  96,  98  N.  W. 
950.  See  also  Nelson  v.  Iverson,  17 
Ala.  216. 

So  where  the  witness  sought  to  be 
impeached  was  asked  whether  he  had 
not  said  that  a  certain  mare  was 
"  worthless "  and  answered  in  the 
negative,  he  may  be  impeached  by 
proof  that  he  said  the  mare  was  "  of 
no  value."  Armstrong  v.  Hufifstut- 
ler,  19  Ala.  51. 

So  where  a  witness'  former  state- 
ment in  a  former  trial  had  been  re- 
duced to  writing,  in  laying  the  foun- 
dation   it    is    not   necessary   to    read 
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exact   lanq^uag^c  nr-cd   l)y  him,  if  the  impeaching  party  so  elects. '^'^ 
Subject-Matter  Thereof.  —  It  is  not  sufficient  to  state  to  the  assailed 
witness   merely   the   subject-matter  of  the   supposed   variant   state- 
ment, without  particularizing  the  statement.'''® 

(C.)  What  Amounts  to  Designation  of  Particular  Occasion. — In 
order  to  sufficiently  designate  the  occasion  upon  whicii  the  variant 
statements  were  made,  it  is  ordinarily  necessary  to  state  the  time, 
place  and  presence  (that  is,  persons  present)  thereof;  otherwise 
proof  of   such   statements   is   not   admissible.''^     In   Arkansas   and 


his  former  statement  to  him  7'rrfca/im, 
but  impeaching  counsel  may  state  it 
to  him.     Wilkerson  v.   State,  72>  Ga. 

799- 

Exact  Language.  —  In  Stancliff  v. 
United  States  (Ind.  Ten),  82  S.  W. 
882,  the  court  said  the  exact  language 
must  be  given. 

75.  Mahar  v.  New  York  C.  &  H. 
R.  R.  Co.,  20  App.  Div.  161,  46  N.  Y. 
Supp.  847,  affirmed  162  N.  Y.  633,  57 
N.  E.  1 1 16. 

See  also  Stewart  v.  Long  Island 
R.  Co.,  54  App.  Div.  623,  66  N.  Y. 
Supp.  436,  affirmed  166  N.  Y.  604,  59 
N.  E.  1 130. 

76.  Robinson  v.  Pitzer,  3  W.  Va. 
335,  369-370. 

So  where  the  assailed  witness  in 
the  foundation  question  is  merely 
asked  whether  he  had  a  conversation 
wiih  T.  at  a  given  time  and  place  "  in 
regard  to  the  building  of  that  fence 
to  which  you  have  referred  in  your 
direct  examination,"  the  alleged  state- 
ments to  T.  not  being  related,  the 
predicate  is  insufficient.  Western 
Union  Oil  Co.  v.  Newlove,  145  Cal. 
772,  79  Pac.  542. 

77.  Time,  place  and  person  con- 
nected with  supposed  variant  state- 
ment must  be  stated ;  otherwise  the 
foundation   is   insufficient. 

England  —  Angus  v.  Smith,  Moody 
&  M.  473. 

United  States.  —  Chicago,  M.  &  St. 
P.  R.  Co.  7'.  Artery,  137  U.  S.  507. 

Alabama.  —  Burton  v.  State,  115 
Ala.  I,  22  So.  585;  Haralson  v.  State, 
82  Ala.  47,  2  So.  765 ;  Floyd  7'.  State, 
82  Ala.  16,  2  So.  683;  Dabney  v. 
Mitchell,  66  Ala.  495;  Atwell  v. 
State,  63  Ala.  61 ;  Nelson  v.  Iverson, 
24  Ala.  9,  60  Am.  Dec.  442;  Carlisle 
7'.  Hunley,  15  Ala.  623. 

C  all  f  o  r  n  i  a.  —  Code  Civ.  Proc, 
§  2052 ;  People  v.  Pete.  123  Cal.  373, 


55  Pac.  993 ;  People  v.  Bosquet,  1 16 
Cal.  75,  47  Pac.  879;  People  v.  De- 
vine,  44  Cal.  452. 

Florida.  —  Nevvlon  v.  State,  21  Fla. 
53.  81. 

Georgia.  —  Matthis  v.  State,  22)  Ga. 
24 ;  Johnson  v.  Kinsey,  7  Ga.  428 ; 
Williams  v.  Turner,  7  Ga.  348. 

Idaho.  —  Code  Civ.  Proc,  §  4491. 

Illinois.  —  Illinois  C.  R.  Co.  v. 
Wade,  206  111.  523,  69  N.  E.  565; 
Aneals  v.  People,  134  111.  401,  25  N. 
E.  1022 ;  Bock  V.  Weigant,  5  111.  App. 

643. 

Indiana.  —  Pape  v.  Lathrop,  15  Ind. 
App.  633,  46  N.  E.  154;  Kirshbaum 
V.  Hanover  Fire  Ins.  Co.,  16  Ind. 
App.  606,  45  N.  E.  1 1 13;  Lawler  v. 
McPheeters,  7^  Ind.  577;  Hill  v. 
Gust,  55  Ind.  45 ;  Oliver  v.  Pate,  43 
Ind.  132. 

lozva.  —  State  v.  Kinley,  43  Iowa 
294. 

Kansas.  —  Kelsey  v.  Layne,  28 
Kan.  218,  42  Am.  Rep.  158. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §598;  Ross  v.  Com.,  21 
Ky.  L.  Rep.  1344,  55  S.  W.  4;  Craft 
V.  Com.,  81  Ky.  250,  50  Am.  Rep. 
160;  Craft  V.  Com.,  5  Ky.  L.  Rep.  53. 

Louisiana.  —  State  v.  Conerly,  48 
La.  Ann.   1561,  21   So.   192. 

Maryland.  —  Brown  v.  State,  72 
Md.  468,  20  Atl.  186;  Pittsburg  &  C. 
R.  Co.  V.  Andrew,  39  Md.  329,  354, 
17  Am.  Rep.  568;  Higgins  v.  Carlton, 
28  Md.  115,  92  Am.  Dec.  666. 

Michigan.  —  Strudgeon  v.  Village 
of  Sand  Beach,  107  Mich.  496,  65  N. 
W.  616;  Rice  V.  Rice.  104  Mich.  371, 
62  N.  W.  833;  Johnston  v.  Disbrow, 
47  Mich.  59,  10  N.  W.  79. 

Minnesota.  —  State  v.  Hoyt.  13 
Minn.   132. 

Mississippi.  —  Bonelli  v.  Brown,  70 
i\Iiss.  142,  II  So.  791;  Jones  v.  State, 
65  Miss.  179,  3  So.  379. 
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Indian  Territory,   however,   place,   it   seems,   is  not    required   to  be 


Missouri.  —  State  v.  Ragsclale.  59 
Mo.  App.  590;  State  v.  Baldwin,  56 
Mo.  App.  423. 

Montana.  —  Code  Civ.  Proc,  §  3380. 

Nebraska.  —  McVcy  v.  State,  55 
Neb.  777,  76  N.  W.  438 ;  Wood  River 
Bank  v.  Kelley,  29  Neb.  590,  46  N. 
W.  86;  Hooper  v.  Browning,  19  Neb. 
420,  27  N.  W.  419. 

Compare,  however,  Musfelt  v. 
State,  90  N.  W.  237,  holding  that  a 
statement  of  time  and  place  is  suffi- 
cient. 

Neiv  York.  —  Hart  v.  Hudson 
River  Bridge  Co.,  84  N.  Y.  56;  Pal- 
mer V.  Haight,  2  Barb.  210. 

Ohio.  —  Runyan  v.  Price,  15  Ohio 
St.  I,  86  Am.  Dec.  459;  King  v. 
Wicks,  20  Ohio  88. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §  853 ;  Smitson  v.  Southern 
Pac.  Co.,  2>7  Or.  74,  60  Pac.  907; 
State  V.  Bartmess,  2>2  Or.  no,  54  Pac. 
167 ;  State  v.  Steeves,  29  Or.  85,  103- 
104,  43  Pac.  947. 

South  Carolina.  —  State  v.  Marks, 
50  S.  E.  14;  State  V.  Henderson,  52 
S.  C.  470,  30  S.  E.  477;  State  V. 
Mays,  24  S.  C.  190;  State  v.  White, 
15  S.  C.  381. 

Tennessee.  —  Cole  v.  State,  6  Baxt. 
239- 

Texas.  —  Martinez  v.  State  (Tex. 
Crim.),  53  S.  W.  634;  Levy  v.  State, 
28  Tex.  App.  203,  12  S.  W.  596,  19 
Am.  St.  Rep.  826;  Adams  v.  State, 
ID  Tex.  App.  677 ;  Treadway  v.  State, 
I  Tex.  App.  668. 

Virginia.  —  Gordon  v.  Funkhouser, 
100  Va.  675,  42  S.  E.  677. 

Other  cases  merely  hold  that  time 
and  place  must  be  stated. 

Alabama.  —  Bell  v.  State,  124  Ala. 
94,  27  So.  414. 

Georgia. — Thomasson  v.  Driskell, 
13  Ga.  253. 

Illinois.  —  Gates  v.  Gilmour,  86  111. 
App.  215;  Chicago  &  A.  R.  Co.  v. 
Lammert,  19  111.  App.  135;  Richard- 
son V.  Kelly,  85  111.  491 ;  Root  v. 
Wood,  34  111-  283. 

Indiana.  —  Dififenderfer  v.  Scott,  5 
Ind.  App.  243,  32  N.  E.  87;  Dillon 
V.  Bell,  9  Ind.  320. 

Iowa.  —  Neeb    v.    McMillan,    92 
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Iowa  200,  60  N.  W.  612;  Glenn  v. 
Carson.  3  Greene  529. 

Michigan.  —  Jensen  v.  Michigan  C. 
R.  Co.,  102  Mich.  176,  60  N.  W.  57; 
Kent  V.  Cole,  84  Mich.  579,  48  N.  W. 
168. 

Missouri.  —  Krup  v.  Corley,  95  Mo. 
App.  640,  69  S.  W.  609;  Spohn  V. 
Missouri  Pac.  R.  Co.,  116  Mo.  617, 
22  S.  W.  690. 

Netv  York.  —  Romertze  v.  East 
River  Nat.  Bank,  49  N.  Y.  577. 

South  Carolina.  —  State  v.  Adams, 
49  S.   C.  414,  27  S.  E.  451. 

Texas.  —  Luke  v.  City  of  El  Paso 
(Tex.  Civ.  App.),  60  S.  W.  363. 

Wisconsin.  —  Cohn  v.  Heimbauch, 
86  Wis.  176,  56  N.  W.  638. 

Other  cases  merely  hold  that  the 
time  of  and  the  persons  connected 
with  the  variant  statements  must  be 
stated.     Lewis  v.  Post,  i  Ala.  65,  7:?,. 

But  a  question  stating  the  persons 
present,  but  not  the  time  and  place,  is 
insufficient.  Wright  v.  Hicks,  15  Ga. 
160,  60  Am.  Dec.  687 ;  Da  Lee  v. 
Blackburn,  11  Kan.   190,  201-202. 

A  question  failing  to  state  time  is 
insufficient.  Osborn  v.  Ratliff,  53 
Iowa  748,  5  N.  W.  746. 

A  question  failing  to  state  place, 
although  stating  time  and  presence,  is 
insufficient.  Williams  v.  Rawlms,  t,2, 
Ga.  117;  Hill  V.  Gust,  55  Ind.  45; 
State  V.  Foye.  53  Mo.  336;  State  v. 
White,  15  S.  C.  381. 

A  question  failing  to  state  the  per- 
son present  (by  whom  it  was  ex- 
pected to  prove  the  variant  state- 
ment) is  insufficient.  Conrad  v. 
Griffey.  57  U.  S.  38;  State  v.  Gary, 
159  Ind.  504,  65  N.  E.  527- 

So  where  a  party  seeks  to  prove 
his  own  witness'  variant  statements 
to  impeach  him,  merely  asking  such 
witness  on  redirect  examinadon 
whether  he  had  made  a  ceriam  state- 
ment to  a  particular  person,  with  no 
attempt  to  call  the  assailed  witness* 
attention  to  the  time  or  place  where 
the  purported  statement  was  made, 
and  suggesting  no  reason  for  not 
specifying  them,  nor  why  they  need 
not  be  specified,  is  not  mentioning  the 
circumstances  to  the  witness  with  the 
particularity  required  by  the  statute. 
Com.  V.  Thyng,  134  Mass.  191. 
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stated,  but  a  designation  of  time  and  presence  alone  is  sufficient. ^^ 
In  a  few  jurisdictions  other  circumstances  in  addition  to  time, 
place  and  presence  must  also  ordinarily  be  stated  ;^°  but  in  most 
jurisdictions  this  does  not  appear  to  be  essential.*"     Yet  it  is  not 


78.  Sandels  &  Hill's  Dig.  (Ark.), 
§2960;  Stat.   (Ind.  Ter.)   1899,  §2018. 

In  StanclifF  v.  United  States  (Ind. 
Ter.),  82  S.  W.  882,  however,  it  is 
said  that,  to  warrant  the  impeach- 
ment of  a  witness,  the  time,  place  and 
other  surroundings  which  have  a 
tendency  to  fi.\  in  the  mind  the  state- 
ment referred  to  must  be  brought  to 
the  witness'  attention  on  the  pre- 
liminary inquiry. 

79.  Time,  place,  presence  and  cir- 
cumstances of  the  supposed  variant 
statement  must  be  stated  to  the  wit- 
ness as  prerequisite  to  impeachment. 
Chicago,  M.  &  St.  P.  R.  Co.  v. 
Artery.  137  U.  S.  507;  Code  (Ga.) 
1895,  §  5292 ;  State  v.  McGaffin,  36 
Kan.  315,  13  Pac.  560;  Dunlap  v. 
Richardson,  63  Miss.  447 ;  Dunafon  v. 
Barber  (Neb.),  92  N.  W.  198.  Com- 
pare, however,  Evans  v.  State,  95  Ga. 
468,  22  S.  E.  298;  Memmler  v.  State, 
75  Ga.  576. 

See  also  the  following  line  of  de- 
cisions, holding  that  time,  place  and 
circumstances  must  be  mentioned  to 
the  assailed  witness  as  preliminary  to 
impeachment : 

United  States.  —  Ayers  v.  Watson, 
132  U.  S.  394- 

Alabama.  —  Hester  v.  State,  103 
Ala.  83,  15  So.  857;  Powell  v.  State, 
19  Ala.  577. 

Florida.  —  Montgomery  v.  Knox, 
2T,  Fla.  595,  3  So.  211. 

Illinois.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Feehan.  149  111.  202,  215,  36  N. 
E.  1036;  Winslow  V.  Newton,  45  IH. 
145;  GorlofF  V.  Henry,  14  111.  384. 

lozva.  —  State  v.  Hamilton,  32  Iowa 
572. 

Kansas.  —  Lewis  v.  State,  4  Kan. 
296,  310. 

Louisiana.  —  State  v.  Wiggins,  50 
La.  Ann.  330,  23  So.  334. 

M  i  c  hi  ga  n.  —  Burt .  Z'.  Long,  106 
Mich.  210,  64  N.  W.  60;  Koehler  v. 
Buhl  94  Mich.  496,  54  N.  W.  157; 
Lightfoot  V.  People,  16  Mich.  507. 

Minnesota.  —  Watson  v.  St.  Paul 
City  R.  Co.,  42  Minn.  46,  43  N.  W. 
904. 

8 


Nebraska.  —  O'Donnell  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  65  Neb.  612,  91  N. 
W.  566;  Draper  v.  Taylor,  58  Neb. 
787,  79  N.  W.  709;  Davison  v.  Cruse, 
47  Neb.  829,  66  N.  W.  823 ;  Hanscom 
V.  Burmood,  35  Neb.  504,  53  N.  W. 
371  ;  Bartlett  v.  Cheesebrough,  2)2 
Neb.  339,  49  N.  W.  360;  Farmers' 
Loan  &  Trust  Co.  v.  Montgomery,  30 
Neb.  23,  46  N.  W.  214. 

Utah.  —  Olson  v.  Oregon  Short 
Line,  24  Utah  460,  68  Pac.  148. 

Washington.  —  Brown  v.  Gillett,  33 
Wash.  264,  74  Pac.  386. 

In  the  following  decisions  it  is 
held  that  time  and  occasion  must 
be  designated  in  the  foundation : 
Cheek  v.  Wheatly,  11  Humph. 
(Tenn.)  556;  State  v.  Glynn,  51  Vt. 
577- 

80.  Designation  of  the  time, 
place  and  persons  connected  with 
supposed  variant  statement  is  suffi- 
cient. 

Illinois.  — Gz\tr\2L  &  C.  U.  R.  Co. 
V.  Fay,  16  111.  558,  569,  63  Am.  Dec. 
323. 

Indiana.  —  Judy  v.  Johnson,  16 
Ind.  371. 

Kentucky.  —  Robinson  v.  Com.,  10 
Ky.  L.  Rep.  914,  II  S.  W.  81. 

Maryland.  —  Pittsburg  &  C.  R.  Co 
V.  Andrew,  39  Md.  329,  354,  17  Am. 
Rep.  568. 

Michigan.  —  Culver  v.  Smith,  131 
Mich.  359.  91  N.  W.  608. 

Missouri.  —  Hamilton  v.  Rich  Hill 
Coal  Min.  Co.,  108  Mo.  364,  18  S. 
W.  977 ;  State  v.  Downs,  91  Mo.  19, 
3  S.  W.  219. 

Texas.  —  International  &  G.  N.  R. 
Co.  V.  Dyer,  76  Tex.  156,  13  S.  W. 
377- 

In  other  decisions  it  is  stated  that 
a  designation  of  time,  place,  person 
and  circumstances  connected  with 
statements  is  sufficient.  Southern  R. 
Co.  V.  Williams,  113  Ala.  620,  21  So. 
328;  Jarboe  v.  Kepler,  8  Ind.  314; 
Baltimore  City  P.  R.  Co.  v.  Knee,  83 
Md.  77,  34  Atl.  252;  State  v.  Jones, 
64  Mo.  391 ;  Spaunhorst  v.  Link,  46 
Mo.   197. 
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improper  in  any  case  to  bring  out  additional  circumstances.  Thus 
ui  connection  with  a  cHrcct  interro<^atory  as  to  vvhelhcr  or  not  he 
made  a  specified  variant  statement,  a  witness  may  also  be  further 
asked  whether  he  did  not,  in  making  such  variant  statement, 
detail  a  conversation  with  a  third  person  by  reason  whereof  he 
claimed  to  remember  the  fact  stated,**^  or  the  witness  may  be  asked 
(where  the  former  statement  was  in  response  to  a  question)  why 
he   hesitated  on   the   former  occasion   in   answering  the  question.*^ 

Incorporating  Matter  Collateral  to  Designation.  —  But  a  descriptive 
phrase  prejudicial  to  the  adverse  party  cannot  be  incorporated  into- 
the  preliminary  inquiry  under  the  guise  of  designating  the  particular 
occasion. '^•' 

Certainty  Requisite  in  Designation.  — Tn  a  few  jurisdictions  the  cir- 
cumstances of  the  supposed  variant  statement  must  be  designated 
with  the  utmost  certainty  possible.®*  In  most  jurisdictions  it  is 
sufficient  tO'  designate  the  occasion  of  the  supposed  statement  with 
reasonable  certainty.®^ 

Designation  of  Time.  —  Complete  definiteness  is  not  required  in  the 
designation  of  time,  as  ot'her  circumstances  of  a  transaction  are  more 
easily  remembered  than  the  exact  day  or  hour,  and  a  witness' 
recollection  would  be  little,  if  any,  refreshed  by  exactness  of  time.^^ 


81.  "  The  purpose  of  the  require- 
ment that  a  foundation  be  laid  for 
cross-examination  is  to  be  fair  to  the 
witness  —  to  allow  him  an  opportu- 
nity for  reflection  and  explanation. 
.  .  .  There  is  no  better  and  fairer 
way  of  doing  this  than  by  putting  to 
the  witness  the  whole  of  what  he  is 
claimed  to  have  said,  including  the 
reasons  he  is  claimed  to  have  given 
for  making  his  alleged  statement. 
The  statement  of  the  facts  and  of  the 
reasons  for  remembering  it  are  in 
substance  one  statement ;  and  no 
good  ground  can  be  given  for  ex- 
cluding an  important  portion,  which, 
from  its  circumstantial  character, 
must  often  be  the  most  convincing." 
Barton  v.  Shull  (Neb.),  97  N.  W. 
292. 

82.  People  v.  Bishop,  134  Cal.  682, 
66  Pac.  976. 

83.  Blanchard-Hamilton  Furniture 
Co.  V.  Colvin,  32  Ind.  App.  398,  69 
N.  E.   1032. 

84.  Sandels  &  Hill's  Dig.  (Ark.), 
§2960;  Code  (Ga.)  1895,  §5292; 
Stat.  (Ind.  Ter.)  1899,  §2018;  Stan- 
cliff  V.  United  States  (Ind.  Ter.),  82 
S.  W.  882;  Carroll's  Civ.  Code  Prac. 
(Ky.)    1900,  §  598. 

Compare,     however.     Pleasant     v. 
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State.  13  Ark.  360;  Matthis  v.  State, 
3.3  Ga.  24. 

85.  Alabama.  —  Southern  R.  Co. 
V.  Williams,  113  Ala.  620,  21  So.  328; 
Nelson  v.  Iverson,  24  Ala.  9,  60  Am. 
Dec.  442. 

Illinois.  —  Gotloff  v.  Henry,  14  111. 
384. 

Kansas.  —  Kelsey  v.  Layne,  28  Kan. 
218,  42  Am.  Rep.   158. 

Minnesota.  —  State  v.  Hoyt,  13 
Minn.   132. 

Missouri.  —  Krup  v.  Corley,  95  Mo. 
App.  640,  69  S.  W.  609. 

Nebraska.  —  O'Donnell  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  65  Neb.  612,  91  N. 
W.  =;66 ;  Omaha  L.  &  T.  Co.  v.  Doug- 
las Co.,  62  Neb.  I,  86  N.  W.  936. 

Ne7V  York.  —  Pendleton  v.  Empire 
Stone  Dressing  Co.,    19   N.   Y.    13. 

Utah.  —  Olson  v.  Oregon  Short 
Line,  24  Utah  460,  68  Pac.  148. 

86.  Kelsey  v.  Layne,  28  Kan.  218, 
42   Am.    Rep.    158. 

The  precise  time  need  not  be 
stated.  Nelson  v.  Iverson,  24  Ala. 
9.  60  Am.  Dec.  442;  Mayer  v.  Appel, 
13  111.  .App.  87;  State  V.  Hoyt,  13 
Minn.  132;  Pendleton  v.  Empire 
Stone  Dressing  Co.,  19  N.  Y.  13. 

So  a  designation  of  a  statement  as 
made  in  a  certain  person's  salesroom 
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Thus  where  the  time  at  which  a  witness  made  a  supposed  variant 
statement  is  somewhat  remote,  a  designation  of  the  month  is 
sufficient,*'  while  if  it  is  still  more  remote,  a  designation  of  the 
year  is  sufficient.***  This  rule  applies  even  in  those  jurisdictions 
wihere  the  circumstances  must  be  clearly  identified.*" 

Designation  of  Place.  —  Where  a  statement  is  made  in  a  city  or 
village,  a  designation  O'f  the  place  merely  by  the  name  of  such  settle- 
ment is  insufficient ;'-'°  but  in  other  cases  a  designation  by  name  may 


"  within  one  or  two  days  before  the 
transfer  of  his  license  (which  trans- 
fer was  applied  for  on  March  12),"  is 
sufficient.  Com.  v.  Smith,  163  Mass. 
411,  40  N.  E.  189. 

Where  a  witness  fixed  the  date  of 
a  transaction  about  which  he  testified 
as  the  2nd  of  July,  1896,  a  question 
whether  "  on  that  day  or  the  next  ' 
he  had  a  certain  conversation  is  suffi- 
cient. State  V.  Welch,  33  Or.  33,  54 
Pac.  213. 

But  a  question  to  the  prosecuting 
witness  in  larceny  whether  between 
the  time  he  lost  his  money  and  the 
time  he  went  to  Forest  Grove  he 
made  a  certain  statement  insufficient- 
ly designates  time.  State  v.  McDon- 
ald, 8  Or.    114. 

The  reason  of  the  rule  is  further 
considered  in  note  8g  infra. 

87.  Kelsey  v.  Layne,  28  Kan.  218, 
42  Am.  Rep.  158. 

So  a  designation  of  the  time  as  the 
summer  season  may  be  sufficient. 
Ashton  V.  Ashton,  11  S.  D.  610,  79 
N.  W.  looi. 

Or  as  "  last  July."  State  v.  Wal- 
ters, 7  Wash.  246,  34  Pac.  938. 

88.  Moore  v.  Jones,  13  Ala.  296. 

So  a  question  asking  as  to  a  state- 
ment made  in  the  spring  of  a  certain 
year  twenty  years  before  sufficiently 
designates  time.  Nelson  v.  Iverson, 
24  Ala.  9,  60  Am.  Dec.  442. 

89.  People  v.  Bosquet,  116  Cal.  75, 
47  Pac.  879;  Kirshbaum  v.  Hanover 
Fire  Ins.  Co.,  16  Ind.  App.  606,  45 
N.  E.  1 1 13;  Evansville  &  T.  H.  R. 
Co.  V.  Montgomery,  85  Ind.  494; 
School  Board  v.  Trimble,  33  La.  Ann. 
1073,   1080. 

In  State  v.  Hampton,  33  La.  .\nn. 
1252,  the  court  holds  that  the  state- 
ment of  the  time  of  the  variant  state- 
ments is  not  essential  where  the  wit- 
ness is  otherwise  fully  informed,  by 


the  rehearsal  of  circumstances  suffi- 
ciently certain  to  remove  all  doubts 
in  his  mind  of  the  identical  conver- 
.sation  to  which  the  question  relates. 

In  Bersch  v.  State,  13  Ind.  434,  74 
Am.  Dec.  263,  a  designation  of  time 
merely  as  previous  to  the  time  when 
the  offense  on  trial  was  alleged  to 
have  been  committed  is  held  insuffi- 
cient. 

Rationale "The    rule   upon   this 

subject  is  a  practical  one,  and  is 
founded  on  clear  principles  of  com- 
mon sense.  The  exact  time  of  a 
conversation  it  is  often  impossible  to 
fix,  and  to  require  it  would  be  sim- 
ply to  cut  off  all  opportunity  of  im- 
peachment in  such  cases.  The  object 
to  be  attained  is  to  call  the  witness' 
attention  to  a  particular  conversation, 
so  that  he  may  not  be  taken  by  sur- 
prise. In  some  cases  this  can  be 
done  without  any  mention  of  time, 
as  when  the  witness  sought  to  be  im- 
peached remembers  peculiar  circum- 
stances attending  the  alleged  conver- 
sation. Usually,  dates  are  the  least 
efficient  of  all  means  which  can  be 
used  to  refresh  one's  memory  of 
events,  and  sometimes  they  afford  no 
aid  whatever.  Each  case  depends 
somewhat  on  its  own  circumstances. 
Where  a  witness  frequently  meets 
and  converses  with  another  at  a  par- 
ticular place,  there  might  be  reason 
for  requiring  time  to  be  fixed ;  where 
he  never  had  but  one  conversation, 
and  could  remember  the  fact,  there 
would  be  no  reason  whatever  for 
an  allusion  to  time."  Bennett  v. 
O'Byrne,  23  Ind.  604. 

90.  A  designation  of  place  as  "  at 
Wabash "  is  insufficient.  Joy  v. 
State,    14   Ind.    139. 

A  designation  as  "  on  the  streets 
of  Portland  "  has  likewise  been  held 
insufficient.  State  v.  McDonald,  8 
Or.   114. 
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often  he  suflficient  where  no  more  particular  designation  could  be 
made.'-" 

Designation  of  Person.  —  It  is  sufficient  to  designate  merely  the 
person  to  whom  the  statement  was  made  without  naming  all  the 
persons  present  at  that  time,"-  and  if  a  statement  is  made  to  a 
number  of  persons  it  is  sufficient  to  designate  some  of  them."-'*  A. 
mistake  in  the  name  of  the  person  is  not  fatal,  where  the  witness 
is  not  misled  thereby.*** 

Statement  Made  in  Judicial  Proceeding.  —  Where  a  statement  was 
made  in  the  course  of  a  judicial  proceeding  it  seems  that  a  desig- 
nation merely  of  the  particular  judicial  proceeding  is  sufficient."'^ 

Sufficient  That  Witness  Reminded  of  Occasion. — It  is  always  suf- 
ficient that  the  assailed  witness  fully  understands  the  occasion  to 
which  reference  is  made,  and  in  such  case  any  defect  in  the  founda- 


A  designation  as  "  in  Portland  "  is 
insufficient,  the  court  saying  in  State 
7'.  Welch,  22,  Or.  2,2,,  54  Pac.  213: 

"  In  cities  of  the  size  and  impor- 
tance of  Portland,  one  person  might 
meet  another  in  many  places ;  and 
hence  a  mere  reference  to  the  city 
might  not  be  sufficient  to  recall  the 
circumstances  which  ordinarily  ought 
to  impress  the  witness,  and  thereby 
revive  in  his  memory  the  interview  to 
which  his  attention  should  be  di- 
rected, in  view  of  which  greater  par- 
ticularity [than  merely  mentioning 
the  city  by  name]  is  demanded  in 
describing  the  place  of  meeting  in 
cities,  villages,  and  towns  of  im- 
portance." 

91.  A  designation  of  place  as  "  at 
the  Indian  agency "  was  held  suffi- 
cient. State  V.  Spotted  Hawk,  22 
Mont.  22,<  55  Pac.  1026. 

92.  Ludtke  v.  Hertzog,  18  C.  C. 
A.  487,  72  Fed.  142  (where  one  per- 
son was  mentioned  in  the  foundation 
question  and  two  were  called  to 
prove  the  variant  statement)  ;  Shep- 
pard  V.  Yocum,  10  Or.  402. 

Rationale Otherwise  an  omis- 
sion of  a  single  name  would  render 
the  testimony  of  any  person  named  in 
the  foundation  question  inadmissible. 
State  V.  Bartmess,  2,2  Or.  no,  54  Pac. 
167. 

93.  State  v.  Bartmess,  22  Or.  no, 
54  Pac.   167. 

94.  Where  in  the  preliminary  in- 
quiry the  name  of  the  person  to 
whom  the  supposed  variant  statement 
was  made  is  stated  to  be  E.  B.  Simp- 
son, while  the  person  called  to  prove 
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it  was  in  fact  named  Edward  .Simp- 
son, and  where  it  also  appeared  that 
there  was  in  fact  a  person  in  the  city 
(Milwaukee  in  1866)  by  the  name  of 
E.  B.  Simpson,  but  there  was  no  sug- 
gestion that  the  assailed  witness 
knew  there  was  such  a  person,  the 
error  is  not  sufficient  to  warrant  the 
exclusion  of  the  impeaching  evidence. 
Hinton  v.  Cream  City  R.  Co.,  65 
Wis.  323,  27  N.  W.   147. 

A  question  to  a  witness,  "  Is  it  not 
a  fact  that  the  Lecomte  of  whom  you 
testified  lived  in  or  near  Corpus 
Christi  in  the  years  1837,  1838,  and 
1839,  on  the  stock  farm  of  Kennedy, 
and  did  you  not  so  state  to  '  C.  P. 
Boles  '  at  the  Capital  Hotel,  in  Hous- 
ton, on  January  8,  1895,"  is  sufficient 
to  warrant  the  impeaching  party  in 
calling  "  C.  P.  Bates,"  as  impeaching 
witness.  Ludtke  v.  Hertzog,  72  Fed. 
142,  18  C.  C.  A.  487,  30  U.  S.  App. 
637.  Also,  Mahaney  v.  St.  Louis  & 
H.  R.  Co..  108  Mo.  191,  18  S.  W.  895, 
and  see  note  96  and  te.xt  infra. 

95.  A  question  to  a  witness  in  a 
murder  case,  asking  her  whether  she 
did  not  at  the  coroner's  inquest  in 
the  case,  and  also  before  the  grand 
jury,  testify  to  certain  facts,  stating 
them,  is  sufficient.  Burton  v.  State, 
IIS  Ala.  I,  22  So.  585. 

The  question  put  an  assailed  wit- 
ness on  the  final  trial  of  a  criminal 
case,  whether  on  his  examination  in 
the  committing  court  in  this  case  he 
made  certain  statements,  sufficiently 
specifies  time  and  place. 

"  Certainly  it  cannot  be  doubted 
that  the  witness  was  sufficiently   in- 
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tion  question  becomes  wholly  immaterial.""  Moreover,  where  an 
impeaching  party  has  actual  knowledge  of  a  variant  statement 
made  by  the  assailed  witness,  it  is  always  sufficient  for  him  to 
designate  the  circumstances  required  so  far  as  the  information  witliin 
his  grasp  permits. '^^ 

(D.)  Form  of  Inquiry.  —  The  inquiry  put  the  assailed  witness 
should  be  so  framed  as  to  atlmit  of  an  affirmative  or  negative 
answer.-'^ 

(2.)  Statements  in  Writing.  —  (A.)  Producing  Writing  in  Lieu  oi- 
Usual  Foundation.  —  Where  a  witness'  supposed  variant  statements 
are  in  writing,  in  order  to  establish  a  foundation  for  their  admis- 
sion as  impeaching  proof  it  is  sufficient  merely  to  show  the  witness 
the  writing  and  permit  him  to  inspect  it,  w^ithout  the  necessity  of 
questioning  him  in  the  manner  necessary  in  case  of  oral  statements.'''' 

(B.)  Necessity  of  Displaying  Writing.  —  In  some  jurisdictions, 
while  the  writing  must  be  produced,  yet  it  is  optional  with  the 
impeaching  party  to  show  the  writing  to  the  witness  for  his 
inspection,  or  to  read  to  him  the  variant  parts  thereof.^     In  Ala- 


formed  as  to  time  and  place  by  this 
predicate.  The  charge  on  trial  had 
been  inquired  into  by  an  examining 
court.  The  witness  knew  whether 
he  had  been  a  witness  or  not;  if  he 
had,  certainly  the  time,  place  and 
presence  could  not  have  furnished 
additional  information."  Grosse  v. 
State,  II  Tex.  App.  364,  375-3/6. 

96.  In  re  Wong  Sing,  83  Fed.  147; 
State  V.  Gary,  159  Ind.  504,  65  N.  E. 
527;  Evansville  &  T.  H.  R.  Go.  v. 
Montgomery,  85  Ind.  494;  Oldenburg 
V.  Oregon  Sugar  Go.,  39  Or.  564,  65 
Pac.  869;  State  v.  Walters,  7  Wash. 
246,  34  Pac.  938,   1098. 

So  where  the  foundation  question 
put  a  party's  own  witness,  while 
otherwise  sufficient,  omits  to  state 
place,  still  the  assailed  witness  em- 
phatically denying  ever  having  made 
the  statement,  it  is  sufficient.  Gor- 
don V.  Funkhouser,  100  Va.  675,  42 
S.  E.  677. 

"  It  is  the  purpose  of  the  statute 
.  .  .  in  requiring  the  supposed  in- 
consistent statement  to  be  related  to 
the  witness  whom  it  is  desired  to  im- 
peach with  the  circumstances  of  time, 
place  and  persons  present,  to  call 
such  special  attention  to  it  that  the 
witness  may  not  mistake  the  one  in 
the  mind  of  the  examiner,  and  to 
which  reference  is  had ;  and  when 
this  is  done  it  is  sufficient."  State  V. 
Gray,  43  Or.  446,  74  Pac.  927. 


97.  Dabney  v.  Mitchell.  66  Ala. 
495;  State  V.  Gary,  159  Ind.  504,  65 
N.  E.  527- 

So  where  the  name  of  the  person 
to  whom  the  statements  were  made 
was  not  known,  it  need  not  be  stated. 
People  V.  Austin,  i  Park.  Grim.  (N. 
Y.)  154;  State  V.  Ellsworth,  30  Or. 
145,  47  Pac.  199  (where,  however, 
the  person  was  described  in  lieu)  ; 
Little  V.   Gom.,  25  Gratt.    (Va.)   921. 

98.  Roller  v.  Kling,  150  Ind.  159, 
49  N.   E.  948. 

99.  England.  —  Growley  v.  Page,  7 
Gar.  &  P.  789. 

California.  —  People  v.  Ghrisman, 
135  Gal.  282,  67  Pac.  136. 

Illinois.  —  Ghicago  City  R.  Go.  v. 
Matthieson,  113  111.  App.  246;  Illinois 
G.  R.  Go.  V.  Wade,  206  111.  523,  69 
N.  E.  565;  Northern  Line  Packet 
Go.  z'.   Binninger,  70  111.  571. 

Kansas.  —  Anthony  v.  Jones,  39 
Kan.  529,  18  Pac.  519. 

Kentucky.  —  Hendrickson  v.  Gom., 
23  Ky.  L.  Rep.  1 191,  64  S.  W.  954. 

Mcfryland.  —  Ecker  v.  McAllister. 
45  Md.  290. 

Nczv  York.  —  Doud  v.  Donnelly,  59 
Hun  615,  12  N.  Y.  Supp.  396;  Gaff- 
ney  v.  People,  50  N.  Y.  416,  affirming 
People  V.  Gaffney,  i  Sheld.  304; 
Glapp  V.  Wilson,  5  Denio  285. 

1.  Alabama.  —  Kennedy  v.  State, 
85  Ala.  326,  5  So.  300;  Garden  v. 
State,  84  Ala.  417,  4  So.  823;  Gun- 
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bama,  Iiowcvcr,  wlicrc  the  writing  is  read  to  the  witness,  it  must 
be  read  to  hini  in  its  entirety.-  In  other  jurisdictions,  however,  in 
order  to  estabhsh  a  foundation,  the  writin^^  must  ordinarily  be 
shown  the  assailed  witness,  and  he  be  permitted  to  inspect  it.''  It 
is  proper,  however,  at  the  request  of  the  assailed  witness  to  read 
the  writing  to  him  instead  of  handing  it  to  him  for  his  inspection.' 
Where  the  witness  cannot  read  the  writing  he  is  always  entitled  to 
have  it  read  to-  him  by  some  one  familiar  with  the  language  in 
which  it  is  written.^  The  witness  is  entitled  to  be  allowed  the  time 
necessary  for  an  inspection.® 

(C.)  Manner  of  Displaying  Writing.  — In  some  jurisdictions  it  is 
not  necessary  for  the  impeaching  party  to  specifically  point  out  to 
the  assailed  witness  the  supposed  variant  statements  contained  in 
the  writing  ;'^  in  others  this  must  be  done.' 

Excusing  Jury  While  Writing:  Read.  —  When  for  any  reason  the 
writing  is  to  be  read  to  the  assailed  witness,  it  is  not  an  abuse  of 


ter  V.  State,  83  Ala.  96,  3  So.  600; 
Floyd  V.  State,  82  Ala.  16,  2  So.  683; 
Phoenix  Ins.  Co.  v.  Moog,  78  Ala. 
284,  56  Am.  Rep.  31 ;  Wills  v.  State, 
74  Ala.  21. 

Florida.  —  Simmons  v.  State,  32 
Fla.  387,   13  So.  896. 

Georgia.  —  Code  1895,  §  5292.  See 
Stamper  v.   Grit^n,   12  Ga.   450. 

Hazvaii.  —  Rev.  Laws   1905,  §  1958. 

Illinois.  —  In  re  Noble,  124  111.  266, 
15  N.  E.  850. 

Iowa.  —  State  v.  Phillips,  1 18 
Iowa  660,  92  N.  W.  876;  Peck  v. 
Parchen,  52  Iowa  46,  2  N.  W.  597. 

Nezv  Mexico.  —  United  States  v. 
Fuller,  5  N.  M.  80,  92,  20  Pac.  175. 

Nezu  York.  —  Romertze  v.  East 
River  Nat.  Bank,  49  N.  Y.  577,  re- 
versing  2  Sweeney  82 ;  Newcomb  v. 
Griswold,  24  N.  Y.  298. 

In  Hawaii  the  trial  court  may  at 
its  discretion  require  the  writing  to 
be  shown  to  the  assailed  witness  for 
his  inspection.  Rev.  Laws  Hawaii, 
1905,  §  1958. 

2.  Kennedy  v.  State,  85  Ala.  326, 
5  So.  300;  Garden  v.  State,  84  Ala. 
417,  4  So.  823 ;  Wills  V.  State,  74  Ala. 
21. 

3.  England.  —  Hemming  v.  Mad- 
dick,  L.  R.  7  Ch.  395. 

Arkansas.  —  Sandels  &  Hill's  Dig., 
§  2960. 

Indian  Territory.  —  Stat.  1899, 
§  2018. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.    1900,   §  598. 
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Minnesota.  —  Horton  v.  Chad- 
bourn,  31  Minn.  322,  17  N.  W.  865. 

Oregon.  —  State  v.  Crockett,  39  Or. 
76,  65  Pac.  447;  State  v.  Steeves,  29 
Or.  85,  104,  43  Pac.  947. 

T^.ra.y.  —  Grosse  v.  State,  11  Tex. 
App.  364,  375- 

Virginia.  —  Code   1904,  §  3351    (3). 

West  I'irginia.  —  State  v.  Kinney, 
26  W.  Va.  141. 

This  provision  was  made  for  the 
protection  of  the  witness.  The  writ- 
ing must  be  shown  him  in  order  that 
he  may  have  an  opportunity  for  in- 
spection and  examination  and  ac- 
quainting himself  with  its  contents, 
if  he  so  desires.  People  v.  Ching 
Hing  Chang,  74  Cal.  389,  16  Pac.  201. 
See  People  v.  Dillwood  (Cal.),  39 
Pac.  438. 

4.  People  V.  Lambert,  120  Cal. 
170,  52  Pac.  307. 

5.  Phoenix  Ins.  Co.  v.  Moog,  78 
Ala.  284,  56  Am.  Rep.  31 ;  People  v. 
Lee  Chuck,  78  Cal.  317,  20  Pac.  719. 

If  written  in  a  language  the  wit- 
ness does  not  understand  it  must  be 
interoreted  to  him.  People  v.  Ching 
Hing  Chang,  74  Cal.  389,  16  Pac.  201. 

6.  People  V.  Ching  Hing  Chang, 
74  Cal.  389,   16  Pac.  201. 

7.  State  V.  Stein,  79  Mo.  330; 
Hanlon  v.  Ehrich,  80  App.  Div.  359, 
80  N.  Y.  Supp.  692,  affirmed  178  N. 
Y.  474,  71  N.  E.  12 ;  Romertze  v.  East 
River  Nat.  Bank,  49  N.  Y.  577 ;  Clapp 
7'.   Wilson,  5   Denio   (N.   Y.)   285. 

8.  Momson  v.  Myer,  1 1  Iowa  538; 
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discretion  for  the  trial  court  to  refuse  to  allow  the  writmg  to  be 
read  until  the  jury  has  been  sent  out.® 

Asking  Witness  if  He  Knew  Contents.  —  It  is  not  necessary  to  ask 
the  assailed  witness  whether  a  writing  that  is  signed  by  him  was 
read  over  by  him  before  he  signed  it.^° 

(D.)  Excuses  for  Not  Displaying  Writing.  —  Writing  Lost.  — Where 
the  writing  is  lost,  and  this  fact  is  established  to  the  satisfaction  of 
the  trial  court,  the  witness'  variant  statement  may  be  proved  without 
the  production  of  the  writing,  in  the  same  manner  as  oral  state- 
ments.^^ 

Statements  Made  Orally  to  Person  Writing'  Them.  —  The  mere  fact 
that  the  witness"  statements  were  made  orally  in  the  presence  of  a 
number  of  people  does  not,  where  they  were  made  to  be  and  were 
actually  written  down  and  signed  by  the  witness,  dispense  with  the 
necessity  of  showing  the  writing  to  the  witness.^^ 

Oral  Admissions  of  Contents  of  Writing.  —  Nor  does  the  fact  that  a 
party  made  oral  outside  admissions  of  the  contents  of  a  writing 
alleged  to  have  been  made  by  a  witness  render  it  proper  to  prove 
such  admissions  when  denied  by  the  witness  in  lieu  of  producing 
the  writing.^^ 

c.  Determination  of  Sufficiency  of  Foundation. — The  sufficiency 
of  the  foundation  laid  for  the  admission  of  a  witness'  variant  state- 
ments is  a  matter  addressed  to  the  trial  judge.^* 

d.  Waiver  of  Foundation.  —  The  failure  to  lay  the  usual  founda- 
tion as  preliminary  to  the  proof  of  a  witness'  variant  statements  is 
waived  by  a  failure  to  make  a  sufficient  objection  to  the  impeaching 
proof  when  offered  in  evidence.^^     The  trial  court  is  not  bound  of 

Comp.    Laws    (N.   M.)    1897,    §3023;  planted,  and  must  of  necessity  be  ex- 

Grosse   v.    State,    ii    Tex.    App.   364,  eluded     by     the     writing.     State     v. 

375.  Steeves,  29  Or.  85,   101-102,  43  Pac. 

9.  Robinson  v.  State,  120  Ga.  311,  947- 

47  S.  E.  968.  13.     Horton      v.      Chadbourn,      31 

10.  Grosse  v.  State,  11  Tex.  App.       Minn.  2,22,  17  N.  W.  865. 

364,  375-  14-     The   Charles   Morgan,    115  U. 

11.  Floyd  V.  State,  82  Ala.  16,  2  S.  69;  Griffith  v.  State,  37  Ark.  324; 
So.  603;  Horton  v.  Chadbourn,  31  Evans  v.  State,  95  Ga.  468,  22  So.  298. 
Minn.  322,  17  N.  W.  865.  15.     United    States    v.    Holmes,    i 

12.  When     the     assailed     witness  Cliff.   98,   26    Fed.    Cas.    No.    15,382; 
signed   the   written   statements   made  Weeks  v.  Hutchinson  (Mich.),  97  N., 
by  another,  he  adopted  the  language  W.  695 ;   Richmond  v.   Richmond,  10  . 
used  there  and  made  it  his  own  as  Yerg.    (Tenn.)    343. 

much  as  if  he  had  personally  written  So  an  objection  to  impeaching 
it.  The  object  of  calling  the  witness'  proof  on  the  ground  that  it  was  in- 
attention to  his  former  statements  is  competent  and  irrelevant,  and  not 
to  refresh  his  memory,  and  his  state-  because  a  proper  foundation  was  not 
ments  being  in  writing,  that  end  laid,  amounts  to  a  waiver  of  the  want 
could  best  be  attained  by  submitting  of  foundation.  Height  v.  People,  50 
the  manuscript  to  the  assailed  witness  N.  Y.  392. 

for  his  inspection.  Oral  statements  An  objection  to  the  sufficiency  of 
intended  to  be  reduced  to  writing,  the  foundation  laid  for  variant  state- 
when  committed  to  paper  and  signed  ments,  in  order  to  be  valid,  must 
by  the  person  making  them,  are  sup-  point  out  the  particular  and  specific 
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its  own  motion  to  exclude  impeaching  proof  in  the  absence  of  a 
foundation/"  Nor  does  the  fact  that  the  variant  statements  con- 
sisted of  opinions  affect  this  rule.^^ 

e.  Failure  to  Lay  Foundation  as  Harmless  Error.  —  The  admission 
of  proof  of  a  witness'  supposed  variant  statements  without  first 
having  laid  the  usual  foundation  becomes  harmless  error  in  case  the 
assailed  witness  is  afterward  interrogated  in  respect  to  the  variant 
statements  in  the  usual  manner,  and  has  an  o])portunity  to  explain. ^^ 
The  admission  without  a  foundation  is  also  harmless  error  where 
the  supposed  variant  statements  are  in  substantial  harmony  with 
the  witness'  testimony.^® 

It  has  been  held  that  sufficient  foundation  being  laid  for  the  intro- 
duction of  a  certain  variant  statement,  other  statements  of  substan- 
tially the  same  import  may  be  introduced  without  asking  the  witness 
specifically  concerning  them.'" 

f.  Right  to  Rc-Examinc  Witness  to  Lay  Foundation.  —  (l.)  Wit- 
ness Testifying  Orally.  —  While  the  appropriate  time  to  examine  a 
witness  as  to  his  variant  statements  is  on  his  cross-examination,^^ 
yet  a  party  may  in  a  proper  case  recall  a  witness  after  his  exam- 
ination has  been  completed,  and  he  has  been  discharged,  in  order  to 
lay  a  foundation  for  proof  of  his  variant  statements,"^  although  such 


grounds  upon  which  the  objection 
rests.  In  re  Wong  Sing,  83  Fed.  147. 
Compare,  however,  the  statement  in 
Gilyard  v.  State,  98  Ala.  59,  13  So. 
391,  that  where  a  record  on  appeal 
shows  that  evidence  of  a  witness'  va- 
riant statements  was  introduced,  but 
not  that  a  foundation  was  laid  for 
their  introduction,  the  record  fails  to 
show  that  the  witness  was  im- 
peached. 

16.  United  States  v.  Holmes,  I 
Clifif.  98,  26  Fed.  Cas.  No.  15,382. 

17.  United  States  v.  Holmes,  i 
Cliff.  98,  26  Fed.  Cas.  No.   15,382. 

18.  Reid  v.  Faster,  37  111.  App. 
76 ;  Esterly  v.  Eppelsheimer,  Jt,  Iowa 
260,  34  N.  W.  846;  Johnson  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  58  Iowa  348, 
12  N.  W.  329;  Hartsfield  v.  State 
(Tex.  Crim.),  29  S.  W.  jyy;  Stone  v. 
Northwestern  Sleigh  Co.,  70  Wis. 
585,  36  N.  W.  248;  Martineau  v. 
May,   iS  Wis.  54. 

19.  Matthis  v.  State,  33  Ga.  24; 
Town  of  Randolph  v.  Town  of 
Woodstock,  35  Vt.   292. 

20.  Where  the  statements  made  by 
an  assailed  witness  to  M.  and  T 
were  substantially  the  same,  and  on 
being  properly  cross-examined  as  to 
his  statement  to  M.  be  denied  mak- 
ing it,  and  his  statement  to  T.   was 

Vol.  VII 


also  proved,  but  without  a  sufficient 
foundation,  the  error  is  harmless,  as 
his  denial  of  the  statement  to  M. 
necessarily  indicated  that  he  would 
also  have  denied  the  statement  to  T. 
Western  Union  Oil  Co.  v.  Newlove, 
145  Cal.  772,  79  Pac.  542. 

21.  State  V.  Goodbier,  48  La.  Ann. 
770.  19  So.  755 ;  Ashton  v.  Ashton, 
II  S.  D.  610,  79  N.  W.   looi. 

22.  England.  —  Angus  v.  Smith, 
Moody  &  M.  473;  The  Queen's  Case, 
2  Brod.  &  Bing.  284,  6  E.  C.  L.  161. 

United  States.  ■ —  Chapin  v.  Siger, 
4  McLean  378,  5  Fed.  Cas.  No.  2600. 

Illinois. — Wilson  v.  Genseal,  113 
111.  403,  I  N.  E.  905- 

Kansas.  —  State  v.  Home,  9  Kan. 
119. 

Louisiana.  —  State  v.  Goodbier,  48 
La.   Ann.   770,   19   So.   755. 

Texas.  —  Crawleigh  v.  Galveston, 
H.  &  S.  A.  R.  Co.,  28  Tex.  Civ.  App. 
260.  67  S.  W.  140;  Turner  v.  State, 
33  Tex.  Crim.  103,  25  S.  W.  635; 
Fuller  V.  State,  30  Tex.  App.  559,  17 
S.  W.  1 108;  Bennett  v.  State,  28  Tex. 
App.  539,  13  S.  W.  1005;  Harvey  v. 
State,  37  Tex.  365. 

In  England  it  seems  the  court  will 
of  its  own  motion  recall  a  witness  for 
the  purpose  of  laying  a   foundation. 
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witness  is  the  accused  in  a  criminal  prosecution.-^  In  some  juris- 
dictions such  a  recall  of  a  witness  to  lay  a  foundation  is  usually 
a  matter  addressed  to  the  sound  discretion  of  the  trial  court."*  Yet 
if  a  party  with  the  consent  of  the  court  suspends  the  examination 
of  a  witness  with  a  view  to  afterward  renewing  it  to  lay  a  founda- 
tion for  his  impeachment,  it  thereupon  becomes  the  party's  right 
to   recall  the  witness   for  such   purpose.^' 

Where  Witness  Recalled  for  Other  Purpose.  —  Where  the  court  has 
permitted  a  witness  to  be  recalled  for  some  other  purpose  than 
impeachment,  it  is  also  within  the  discretion  of  the  court  whether  or 
not  a  foundation  may  then  be  laid  for  his  impeachment.-"     In  other 


The  Queen's  Case,  2  Brod.  &  Bing. 
284.  6  E.  C.  L.  161. 

23.  Accused  testifying  in  his  own 
behal'f  may  be  recalled  the  same  as 
any  other  witness.  Clay  v.  State,  40 
Tex.  Crim.  593,  51  S.  W.  370;  Chap- 
man V.  State  (Tex.  Crim.),  30  S.  W. 

24.  Alabama.  —  Richmond  &  D. 
R.  Co.  V.  Vance,  93  Ala.  144,  9  So. 
574,  30  Am.  St.  Rep.  41 ;  Hall  v. 
State,   ;:  Ala.  9. 

Illinois.  —  Aneals  v.  People,  134  Hi. 
401,  25  N.  E.  1022. 

Montana.  —  State  v.  Hurst,  23 
Mont.  484,  495,  59  Pac.  911. 

South  Carolina.  —  HufF  v.  Latimer, 
33  S.  C.  255.  II  S.  E.  758. 

South  Dakota.  —  Ashton  v.  Ashton, 

II  S.  D.  610,  79  N.  W.  looi. 
Tennessee. — Lawless    v.    State,  72 

Tenn.   173. 

(7/a/i.  —  People  v.  Thiede,  11  Utah 
241.  264.  39   Pac.  837. 

Virginia.  —  Savage  v.  Bowen,  49 
S.  E.  668. 

Thus  the  court  may  in  its  discre- 
tion refuse  to  allow  the  recall  of  the 
witness  for  this  purpose.  Bell  v. 
State,  74  Ala.  420;  Aneals  v.  People, 
134  111.  401,  25  N.  E.  1022. 

Revising  Discretion  of  Trial  Court, 

III  Alabama  the  appellate  court  will 
not  revise  the  discretion  of  the  trial 
court.     Bell  v.  State,  74  Ala.  420. 

"  It  might  operate  most  mischie- 
vously to  permit  the  credit  of  wit- 
nesses to  be  thus  impeached  after 
they  had  left  the  stand  and  their  evi- 
dence fully  known ;  and  of  this  no 
one  can  judge  so  well  as  the  court, 
in  whose  view  the  whole  transaction 
passes."  State  v.  Marler,  2  Ala.  43, 
36  Am.  Dec.  398. 

In  other  states  the  appellate  court 
will  interfere  in  case  of  gross  abuse 


of  discretion,  or  palpable  error. 
Where  the  testimony  of  the  assailed 
witness  pertained  to  a  matter  partly 
admitted  and  partly  within  the  better 
knowledge  of  another  witness,  and 
where  the  witness'  outside  statements 
arc  not  in  an  important  sense  incon- 
sistent with  his  testimony,  the  action 
of  the  trial  court  in  refusing  to  allow 
the  recall  of  the  witness  will  be  sus- 
tained, although  the  fact  of  the  va- 
riant statements  having  been  made 
was  newly  discovered  by  the  party 
desiring  to  prove  them.  People  v. 
Shaw.  Ill  Cal.  171,  43  Pac.  593, 
Temple  and  Henshaw,  JJ.,  and 
Beatty,   C.   J.,  dissenting. 

Where  the  supposed  variant  state- 
ments are  not  in  fact  variant  it  is 
proper  to  refuse  to  permit  the  recall 
of  the  witness.  Taylor  v.  State,  38 
Tex.  Crim.  552,  43  S.  W.  1019. 

25.  Hall  V.  State,  51  Ala.  9. 

In  this  case  the  party  suspended 
the  cross-examination  of  a  witness 
for  the  announced  purpose  of  prepar- 
ing questions  laying  a  proper  founda- 
tion for  his  impeachment,  and  di- 
rected the  witness  to  stand  aside  for 
the  present,  with  the  implied  consent 
of  the  court  and  of  the  adverse 
party. 

26.  State  v.  Hurst,  23  Mont.  484, 
495,  59  Pac.  911. 

In  State  v.  Nixon,  47  La.  Ami. 
836,  17  So.  303,  it  is  held,  however, 
that  where  after  the  cross-examina- 
tion had  been  concluded  and  a  wit- 
ness dismissed,  he  was  afterward 
brought  back  to  the  stand  at  the  re- 
quest of  the  cross-examining  party,  it 
was  error  —  especially  in  a  criminal 
case  —  to  disallow  the  question  asked 
the  witness  to  lay  a  foundation  for 
proof  of  his  variant  statement,  es- 
pecially where  counsel  stated  he  had 
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jurisdictions  it  is  the  ri,G;-lit  of  a  party  to  recall  a  witness  after  his 
discharge  to  lay  a  foundation  for  his  impeachment.'''^ 

The  Texas  Rule.  —  In  Texas,  while  the  right  to  recall  a  witness 
for  this  purpose  is  ordinarily  in  the  discretion  of  the  trial  court,-* 
yet  where  the  due  administration  of  justice  requires  it,  a  party  has 
a  right  to  recall  a  witness  at  any  time  before  the  argument  of  the 
cause  is  concluded,^'*  and  the  mere  fact  that  a  party  has  closed  his 
case  is  no  imperative  reason  for  refusing  to  permit  the  adverse  party 
to  recall  a  witness  for  this  purpose.^" 

(2.)  Witness  Deposing.  —  Where  a  witness'  testimony  has  been 
taken  by  deposition,  it  is  proper  to  again  take  the  witness'  depo- 
sition, in  order  to  lay  a  foundation  for  his  impeachment,  and  the 
trial  court  will,  if  necessary,  grant  a  continuance  for  this  purpose.*^ 

g.  Necessity  of  Correspondence  Between  Foundation  and  Proof. 
(1.)  As  to  Substance  Thereof. —  The  substance  of  all  the  assailed 
witness'  variant  statements  that  it  is  proposed  to  prove  must  be 
narrated  to  him  in  the  foundation ;  a  variant  statement  to  which  the 
witness'  attention  has  not  been  specifically  called  therein  cannot 
be  proved. ^^ 

Moreover,  it  is  essential  that  there  be  substantial  identity  between 
the  statement  narrated  in  the  foundation  question  and  that  pro- 
posed to  be  proved  for  purposes  of  impeachment.^^     Where  there 


not  learned  of  the  variant  statement 
until  after  the  witness  was  dismissed. 

27.  Code  (Ga.)  1895,  §5292;  State 
V.  Winter,  72  Iowa  627,  34  N.  W. 
475 ;  State  v.  Ruhl,  8  Iowa  447 ;  Per- 
kins V.  State,  78  Wis.  551,  47  N.  W. 
827. 

28.  Treadway  v.  State,  i  Tex. 
App.  668. 

29.  Grosse  v.  State,  11  Tex.  App. 
364.  377 ;  Treadway  v.  State,  i  Tex. 
App.  668. 

30.  Grosse  v.  State,  11  Tex.  App. 
364,  377- 

31.  Georgia  R.  &  Bkg.  Co.  v. 
Smith,  85  Ga.  530,  11  S.  E.  859;  John- 
son V.  Kinsey,  7  Ga.  428;  Gregory  v. 
Cheatham,  36  Mo.   155. 

32.  California.  —  People  v.  Non- 
ella,  99  Cal.  333,  33  Pac.  1097. 

Illinois.  —  Manchester  Fire  Ins.  Co. 
V.  Illinois  Ins.  Co.,  91  111.  App.  609. 

lozva.  —  State  v.  Reinheimer,  109 
Iowa  624,  80  N.  W.  669. 

Kentucky.  —  Louisville  &  N.  R. 
Co.  V.  Alumbaugh,  21  Ky.  L.  Rep. 
134,  51   S.  W.   18. 

Minnesota.  —  State  v.  Staley,  14 
Minn.  105;  Scott  v.  King,  7  Minn. 
494. 

A'^^w  Jersey.  —  Union  Square  Nat. 
Bank  v.   Simmons,  42  Atl.  489. 
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New  York.  —  Bouton  v.  Welch,  59 
App.  Div.  288,  69  N.  Y.  Supp.  407. 

Oregon.  —  Josephi  v.  Furnish,  27 
Or.  260,  41  Pac.  424. 

Texas.  —  Shields  v.  State,  8  Tex. 
App.  427. 

A  foundation  should  be  laid  as  to 
all  substantial  and  material  matters 
regarding  which  it  is  proposed  to 
contradict  a  witness,  not  merely  a 
part  of  such  matters,  leaving  a  ma- 
terial part  without  the  preliminary 
foundation.  So  where  in  a  given 
conversation  a  witness  makes  several 
separable  statements,  and  in  the 
foundation  question  is  asked  concern- 
ing one  of  them,  which  he  denies 
having  made,  it  is  error  for  the  im- 
peaching witness  to  testify  as  to 
other  statements  not  referred  to  in 
the  foundation.  State  zk  Goodwin,  32 
W.  Va.  177,  9  S.  E.  85. 

33.  Roller  v.  Kling,  150  Ind.  159, 
49  N.  E.  948;  Pence  v.  Waugh,  135 
Ind.  143,  34  N.  E.  860;  People  z'. 
Considine,  105  Mich.  149,  63  N.  W. 
196;  Rice  V.  Rice,  104  Mich.  371,  62 
N.  W.  833;  Dean  v.  State,  78  Miss. 
360,  29  So.  95 ;  Bonelli  v.  Bowen,  70 
Miss.   142,  II   So.  791. 

Where  less  than  the  whole  sub- 
stance  of   the   statement   inquired  of 
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is  a  reasonable  douljt  as  to  the  identity  of  the  statement  offered  in 
proof  with  that  inquired  about  on  cross-examination,  it  is  properly 
excluded.^* 


in  the  foundation  question  is  put  to 
the  witness  in  the  impeaching  ques- 
tion, or  where  more  than  the  whole 
substance  is  put,  the  impeaching 
question  is  properly  disallowed. 
Pence  v.  Waugh,  135  Ind.  143,  34  N. 
E.  860. 

Instances  of  Insufficient  Corre- 
spondence. —  Where  the  foundation 
inquiry  referred  to  a  conversation  of 
the  assailed  witness  in  reference  to 
how  thankful  he  was  that  a  certain 
person  had  secured  some  land  for 
him,  and  that  he  was  going  to  re- 
imburse that  person  as  soon  as  he 
could,  but  did  not  mention  anything 
about  the  nature  of  the  services  for 
which  the  witness  was  thankful,  a 
question  put  to  the  impeaching  wit- 
ness embodying  the  question  asked 
the  assailed  witness,  together  with  a 
reference  to  the  nature  of  the  serv- 
ices for  which  the  witness  was  thank- 
ful, is  properly  excluded.  Young  v. 
Brady,  94  Cal.   128,  29  Pac.  489. 

Where  the  foundation  inquiry 
asked  the  assailed  witness,  whether 
he  had  said  to  a  certain  person  that 
a  certain  testator  was  old  and  child- 
ish, that  the  testator  complained  that 
his  taxes  were  too  high  and  were  go- 
ing to  break  him  up,  and  that  the 
assessor  would  rather  assess  all  the 
rest  of  the  township  than  the  testator, 
a  question  asked  the  impeaching  wit- 
ness as  to  the  assailed  witness'  state- 
ment to  that  person  about  the  assess- 
ment of  the  testator  is  properly  ex- 
cluded as  containing  less  than  the 
whole  substance  of  the  foundation  in- 
quiry. Pence  v.  Waugh,  135  Ind. 
143,  34  N.  E.  860.  _ 

Where  on  cross-examination  a  wit- 
ness—  conductor  of  a  street  car  — 
denies  having  said  that  the  accident 
complained  of  in  the  action  was  his 
own  fault,  his  statement  that  he  said 
it  was  the  driver's  fault  cannot  be 
proved.  Seipp  v.  Dry  Dock,  E. 
Broadway  &  Battery  R.  Co.,  45  App. 
Div.  489,  61   N.  Y.   Supp.  409. 

Where  the  assailed  witness  was 
asked,  "  Did  you  not  tell  R.  that  he 
could  come  to  Utah  without  any  dan- 
ger?"   the    question    asked    the    im- 


peaching witness,  "  Did  not  the  as- 
sailed witness  tell  R.  that  if  he  would 
testify  against  II.  he  would  be  safe?  " 
i.-,  properly  disallowed.  State  v.  Ha- 
worth,  24  Utah  398,  68  Pac.   155. 

Instance  of  Sufficient  Correspond- 
ence. —  Where  a  material  issue  was 
the  temporary  insanity  of  accused 
charged  with  murder,  and  a  witness 
testified  to  his  having  a  headache  and 
other  unusual  conditions  the  night 
before  the  offense  was  committed,  a 
foundation  question  put  the  witness, 
whether  he  had  not  stated  that  ac- 
cused went  to  bed  as  usual  the  night 
before  the  commission  of  the  offense, 
fairly  justifies  the  impeaching  ques- 
tion, whether  the  assailed  witness 
had  not  stated  that  accused  went  to 
bed  the  preceding  evening  in  his 
usual  healthy  condition  and  slept  all 
night  as  far  as  the  assailed  witness 
knew.  People  v.  Schuyler,  106  N.  Y. 
298,  12  N.  E.  783  (Rapallo  and  An- 
drews, JJ.,   dissenting,  p.   319-320). 

Where  the  assailed  witness  was 
asked  whether  or  not  he  stated  "  Is 
it  possible  that  so  many  lives  should 
have  been  lost,  when  $500  expended 
on  those  water  jackets  [surrounding 
the  smokestack  of  a  steamboat  to 
protect  the  woodwork]  would  have 
saved  the  whole,"  a  question  to  the 
impeaching  witness  whether  the  as- 
sailed witness  said  "  Is  it  possible 
that  boat  has  burned  when  $500  paid 
out  on  the  water  jackets  would  have 
saved  her?"  is  properly  allowed. 
Patchin  v.  Astor  Mut.  Ins.  Co.,  13  N. 
Y.  268. 

34.  So  where  the  assailed  witness 
on  being  asked  whether  he  said  his 
father  and  an  uncle  divided  some  cat- 
tle, denied  having  said  it,  an  offer  to 
prove  by  the  impeaching  witness  his 
statement  that  his  father  had  traded  a 
heifer  and  received  two  others  in  ex- 
change is  properly  excluded,  as  there 
is  considerable  difference  between  di- 
viding cattle,  which  implies  an  own- 
ership in  common  and  a  division  of 
them,  and  trading  and  receiving 
others  in  exchange. 

"  It  is  so  easy  for  witnesses  to 
misunderstand  each  other,  or  to  for- 
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Verbal  Exactness  Unnecessary.  —  It  is,  however,  unnecessary  that 
the  very  words  of  the  statement  offered  in  proof  and  that  inquired 
about  should  be  identical,  so  long  as  the  substance  is  the  same/^ 

(2.)  As  to  Occasion  Thereof.  —  In  General.  — Ordinarily  the  occasion 
of  the  statement  oli'ercd  in  evidence  must  correspond  with  that  of 
the  statement  concerning  which  the  assailed  witness  has  been  in- 
terrogated.^^    ■ 

Correspondence  as  to  Time.  —  The  time  when  the  statement  offered 
as  impeaching  evidence  was  made  must  substantially  correspond  to 
the  time  laid  in  the  foundation  inquiry.^^  Exact  identity  of  time 
is  not,  however,  essential.'"^ 

Correspondence  of  Persons,  —  Where  in  the  foundation  inquiry  any 
l-^articular  person  or  persons  are  mentioned  as  those  to  whom  the 
variant  statements  were  made  other  persons  cannot  be  called  to  prove 
other  similar  statements  without  first  laying  a  foundation  for  them 


get  what  was  really  said,  that  there 
should  be  no  chance  for  dispute  in 
this  respect.  Fairness  to  both  re- 
quires it."  Dearmond  v.  Neasmith, 
32  Mich,  231. 

35.  Pence  v.  Waugh,  135  Ind.  143, 
34  N.  E.  860;  Spohn  V.  Missouri 
Pac.  R.  Co.,  122  Mo.  I,  26  S.  W.  663; 
State  V.  Abrams,  11  Or.  169,  8  Pac. 
327- 

So  where  a  witness  denies  having 
said  that  a  train  was  moving  fifteen 
miles  an  hour  on  a  certain  occasion, 
or  words  to  that  effect,  it  is  com- 
petent to  ask  the  impeaching  witness 
whether  the  assailed  witness  said  that 
tlie  train  was  moving  about  sixteen 
miles  an  hour,  and  his  answer  is 
properly  allowed.  Delaware,  L.  & 
W.  R.  Co.  V.  Converse,  139  U.  S.  469. 

36.  Where  the  foundation  ques- 
tion referred  ta  a  statement  made  by 
the  assailed  witness  within  the  last 
week  at  his  residence,  an  impeaching 
question  referring  to  a  statement 
made  by  the  assailed  witness  about 
two  weeks  before  near  his  residence 
is  properly  disallowed.  StancHff  v. 
United  States  (Ind.  Ten),  82  S.  W. 
882. 

37.  Jackson  v.  Swope,  134  Ind. 
Ill,  3S  N.  E.  909;  Armstead  v.  Men- 
denhall,  83  Minn.   136,  85  N.  W.  929. 

Instances  of  Sufficient  Correspond- 
ence—  Where  an  assailed  witness  is 
asked  whether  he  made  a  specified 
statement  in  December,  i860,  the  im- 
peaching witness'  statement  that  in 
November,  December,  or  January  — 
he  thought  it  was  in  December,  but 
did  not  know  it  was  in  December  — 
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the  assailed  witness  did  say  sub- 
stantially what  was  imputed  to  him, 
is  properly  admitted.  Bennett  v. 
O'Byrne,  2;^  Ind.  604. 

Where  a  witness  is  asked  whether 
he  did  not  make  a  certain  statement 
in  the  presence  of  certain  persons 
named  while  upon  the  stand  as  a  wit- 
ness at  a  specified  coroner's  inquest, 
the  fact  that  in  the  impeaching  ques- 
tion the  impeaching  witness  was 
asked  whether  the  assailed  witness 
did  not  make  the  statement  to  those 
persons  just  after  he  had  left  the 
stand  does  not  constitute  a  sufficient 
variance  to  render  the  statement  in- 
admissible. State  V.  Hurst,  23  Mont. 
484,  495,  59.  Pac.  911. 

Instances  of  Insufficient  Corre- 
spondence. —  Where  assailed  wit- 
ness is  questioned  as  to  a  conversa- 
tion had  with  a  certain  person  dur- 
ing the  progress  of  the  trial  of  the 
cause  in  March,  1896,  it  is  error  to 
permit  proof  of  a  variant  statement 
made  to  such  person  in  September, 
1895.  Green  v.  Southern  Pac.  Co., 
122  Cal.  563,  55  Pac.  577. 

Where  in  the  foundation  inquiry  a 
witness  is  asked  whether  he  made  a 
statement  "  after  the  first  trial  of  the 
case,"  while  the  impeaching  witnesses 
testify  to  a  statement  made  "  before 
the  first  trial  of  the  cause,"  the  ad- 
mission of  their  testimony  is  error. 
Quincy  Horse  R.  &  Carrying  Co.  v. 
Gnuse,  137  111.  264,  27  N.  E.  190, 
Shope    &    Magruder,    JJ.,    dissenting. 

38.  State  v.  Crook,  133  N.  C.  672, 
45  S.  E.  564. 

The     correspondence    is     sufficient 
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also,^'  nor  can  it  be  shown  that  the  statements  were  made  to  some 
and  not  to  others  of  those  mentioned/" 

Where  Assailed  Witness  Remembers  Occasion  Differently.  —  The  fact 
that  in  answering  the  prehminary  inquiry  the  assailed  witness 
states  that  he  remembers  time  and  persons  present  differently  from 
that  stated  in  such  inquiry  does  not  render  proof  thereof  as  laid  in 
the   preliminary    inquiry    improper.^^ 

(3.)  In  Case  of  Correspondence  in  Fact.  —  The  correspondence 
between  the  preliminary  inquiry  and  the  impeaching  proof  is,  how- 
ever, in  any  case  sufficient  where  it  appears  that  the  variant  state- 
ments offered  in  proof  to  impeach  the  assailed  witness  are  the  very 
statements  to  which  the  witness'  attention  was  directed  when  the 
preliminary  inquiry  was  put  to  him.*^ 

B.  The  Exceptional  Rule.  —  a.  Necessity  and  Propriety  of 
Foundation.  —  In  jurisdictions  other  than  those  considered  in  the 
preceding  subdivision  of  this  article,  a  witness'  variant  statements 
may  ordinarily  be  placed  in  evidence  to  impeach  him  without  the 
necessity  of  first  laying  the  foundation  hereinbefore  described,  or 
of  otherwise  first  calling  the  assailed  witness'  attention  to  his  sup- 
posed variant  statements  on  cross-examination  or  otherwise.*' 


where  it  appears  that  the  impeaching 
witness  is  testifying  to  the  statement 
to  which  the  assailed  witness'  atten- 
tion was  called.  Lawler  v.  Mc- 
Pheeters,  3  Ind.  577. 

39.  State  v.  Marler,  2  Ala.  43,  36 
Am.  Dec.  348;  Scott  v.  King.  7  Minn. 
494;  Hall  V.  Clauntz  (Tex.  Civ. 
App.),  63  S.  W.  941;  State  v.  Good- 
win, 32  W.  Va.  177,  9  S.  E.  85.  But 
see  Western  Union  Oil  Co.  v.  New- 
love,  145  Cal.  772,  79  Pac.  542,  as  to 
slight  variance  in  name.  So  a  foun- 
dation question  to  an  assailed  wit- 
ness, asking  with  suflficient  particu- 
larity where  he  made  a  specified 
statement  to  "  C.  P.  Boles,"  is  suffi- 
cient to  warrant  the  impeaching  party 
in  calling  "  C.  P.  Bates "  as  a  wit- 
ness to  prove  the  statement.  Ludtke 
v.  Hertzog,  18  C.  C.  A.  487.  7^  Fed. 
142. 

40.  In  the  foundation  question  the 
persons  alleged  to  have  been  present 
were  specified,  and  when  the  sustain- 
ing party  afterward  called  one  of 
such  persons  who  testified  that  the 
variant  statements  were  not  made, 
the  impeaching  party  cannot  shift  his 
ground  by  saying  that  the  variant 
statements  were  not  made  in  the 
presence  of  the  persons  mentioned  in 
the  foundation  question,  but  when 
at    least    some   one    of   the   persons 


named    was    not    present.     State    v. 
Morse,  35  Or.  462,  57  Pac.  631. 

41.  State  V.  Deal,  41  Or.  437,  70 
Pac.  532. 

42.  Lawler  v.  McPheeters,  73 
Ind.   577. 

43.  Connecticut.  —  Tomlinson  v. 
Town  of  Derby,  43  Conn.  562 ;  Mc- 
Ginnis  v.  Grant,  42  Conn,  yy ;  Hedge 
7'.  Clapp,  22  Conn.  262,  58  Am.  Dec. 
424. 

Maine.  —  State  v.  Reed,  60  Me. 
550;  Wilkins  v.  Babbershall,  32  Me. 
184;  State  V.  Blake,  25  Me.  350; 
Ware  v.  Ware,  8  Me.  42. 

Massachusetts.  —  AUin  v.  Whitte- 
inore,  171  Mass.  259,  50  N.  E.  618; 
Howes  V.  Colburn,  165  Mass.  385,  43 
N.  E.  125 ;  Carville  v.  Inhabitants  of 
Westford,  163  Mass.  544,  556,  40  N. 
E.  893;  Blake  v.  Stoddard,  107  Mass. 
Ill;  Day  v.  Stickney,  14  Allen  255; 
Benjamin  v.  Wheeler,  8  Gray  409; 
Com.  V.  Hawkins,  3  Gray  463 ;  Gould 
V.  Norfolk  Lead  Co.,  9  Cush.  338,  57 
.A.m.  Dec.  50;  Tucker  v.  Welsh,  17 
Mass.   160,  9  Am.  Dec.   137. 

Nez\j  Hampshire.  —  Villeneuve  "'. 
Manchester  St.  R.,  60  Atl.  748;  Nute 
z\  Nute,  41  N.  H.  60;  Chesley  v. 
Chesley,  37  N.  H.  229;  Cook  v. 
Brown,  34  N.  H.  460,  471 ;  Titus  v. 
Ash,  24  N.  H.  319,  332. 

North  Carolina.  —  State  v.  Jordan, 
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Where  Assailed  Witness  Not  in  Attendance  on  Court.  —  The  fact 
thai  ihe  assailed  witness  is  not  present  in  court  at  the  time  his 
variant  statements  are  offered  in  evidence  does  not  render  a  founda- 
tion essential.'*''  So  where  the  witness  testifies  by  deposition/^  a 
foundation  is  unnecessary.  The  trial  court  may,  however,  in  its 
discretion  require  a  foundation  as  prerequisite  to  the  admissibility 
of  a  witness'  variant  statements.'*' 

Propriety  of  Laying  Foundation.  —  Moreover,  it  is  proper  in  any 
case  for  a  party  to  lay  a  foundation  before  proving  a  witness'  vari- 
ant statements.*^ 

Grounds  for  Dispensing  With  Necessity  of  Foundation.  —  The  rea- 
sons that  have  led  the  courts  of  some  jurisdictions  to  reject  the 
rule  requiring  a  foundation  may  be  summarized  as  follows : 

A  witness  who  is  about  to  be  impeached  is  generally  a  person  of 
doubtful  or  unknown  character,  and  the  wisdom  of  putting  him 
on  his  guard  and  enabling  him  to  forestall  the  impeaching  proof  is 
not  very  discernible.'** 

Moreover,  the  testimony  of  a  witness  in  court  is  often  the  occasion 
of  recalling  to  the  memory  of  others  his  variant  statement,  and  thus 
the  variant  statements  often  come  for  the  first  time  to  the  knowledge 
of  the  party  against  whom  the  witness  testified  after  the  witness 
has  been  discharged,  when  very  probably  he  is  out  of  such  party's 
recall.*® 

The  more  sound  and  consistent  course  is  to  require  the  party 
whose  witness  is  impeached  by  proof  of  his  variant  statement  to 
assume  the  burden  of  producing  the  witness  again  to  explain  his 
declarations.^*^     The  reason  given  elsewhere,  that  the  witness  should 

no  N.  C.  491,  14  S.  E.  752;  State  v.  46.     Tomlinson  v.  Town  of  Derby, 

Williams,    91    N.    C.    599 ;    Jones    v.  43    Conn.    562 ;    Hedge   zf.    Clapp,    22 

Jones,  80  N.    C.   246;    State   v.    Mc-  Conn.   262,   58  Am.   Dec.   424;    Com. 

Queen,  46  N.  C.  177;  Roberts  v.  Col-  v.    Cowan,    4    Pa.    Super.    Ct.    579; 

lins,  28  N.  C.  22.3.  Cronkrite  v.  Trexler,  187  Pa.  St.  100, 

Contra.  —  State  v.  Wright.  75  N.  C.  41   Atl.  22;   Smith  v.  Winger,  3  Pa. 

439;  Hooper  v.  Moore,  48  N.  C.  428.  Sup.  Ct.  Cas.  138;  Walden  v.  Finch, 

Pennsylvania.  —  Thomas  v.  Butler,  70   Pa.    St.   460;   McKee  v.   Jones,  6 

16   Pa.   Super.   Ct.  268;   Cronkrite  v.  Pa.  St.  425;  Kay  v.  Fredrigal,  3  Pa. 

Trexler,  187  Pa.  St.  100,  41  Atl.  22;  St.   221. 

Miller  v.  Boker,  160  Pa.   St.   172,  28  In    Connecticut    the    discretion    of 

Atl.   648;    Walden    v.    Finch,    70    Pa.  the  trial  court  in  this  respect  is  not, 

St.  460;   McKee  v.  Jones,  6  Pa.   St.  in  actions  of  law,  subject  to  review. 

425;  Kay  V.  Fredrigal,  3  Pa.  St.  221;  IMcGinnis  ?'.  Grant,  42  Conn.  77. 

Sharp   V.   Emmet,   5    Whart.   288,   34  47.     Hedge  v.  Clapp,  22  Conn.  262, 

Am.   Dec.  554.  58   Am.   Dec.  424;   Day  v.   Stickney, 

Contra.  —  Com.    v.     Marrow,    3  14  Allen    (Mass.)    255;   Villineuve  v. 

Brewst.    402.    417;    McAteer   v.    Mc-  Manchester  R.  Co.    (N.  H.),  60  Atl. 

Mullen,  2  Pa.  St.  32.  748;    Chesley   v.    Chesley,    37    N.    H. 

44.  Tucker    v.    Welsh,    17    Mass.  229.  240. 

160.  9  Am.  Dec.  137.  48.    Tucker    v.    Welsh,     17    Mass. 

45.  Tucker    v.    Welsh,    17    Mass.       160.   9  Am.   Dec.    137. 

160,    9    Am.    Dec.    137;    Roberts    v.  49.     Howland     v.     Conway,     Abb. 

Collins,  28  N.  C.  223.  Adm.  281,  12  Fed.  Cas.  No.  6793. 

Contra.  —  Hooper  v.  Moore,  48  N.  50.     Howland     v.     Conway.     Abb. 

C.  428.  .\dm.  281,  12  Fed.  Cas.  No.  6793. 
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be  given  an  opportunity  to  explain,  is  met  by  the  opportunity  given 
of  permitting  the  witness  to  explain  after  the  impeaching  proof  is 
put  in.^^  Finally,  the  requirement  of  a  foundation  originated  in 
England  at  a  late  date,  and  there  is  no  sufficient  reason  for  incor- 
porating it  into  the  American  law.®- 

Massachusetts  Rule  as  to  Impeachment  of  Party's  Own  Witness.  —  In 
Massachusetts,  in  case  of  the  impeachment  by  a  party  of  his  own 
witness,  he  must  lay  the  usual  foundation  as  prerequisite  to  the 
admissibility  of  the  impeaching  proof,  and  in  the  absence  thereof 
the  variant  statements  are  properly  excluded. ^^  The  fact  that  the 
assailed  witness  is  a  subscribing  witness  does  not,  where  the  party 
calls  the  witness  voluntarily,  and  not  because  of  a  requirement  of 
law,  afifect  this  rule.^* 

Where  the  variant  statements  are  not  material  to  the  principal 
issues  in  the  case,  but  relate  merely  to  the  state  of  feeling,  bias, 
hostility  or  interest  of  the  assailed  witness,  a  foundation  is  likewise 
essential."* 


51.  Villineuve  v.  Manchester  St. 
R.  Co.  (N.  H.),  60  Atl.  748. 

52.  "  In  this  state  we  do  not  be- 
lieve there  has  been  a  uniformity  of 
usaee,  in  conducting  the  examination 
of  witnesses  who  have  made  con- 
tradictory statements  out  of  court. 
.  .  .  The  judges,  in  the  Queen's 
case  .  .  .  in  .  .  .  estabhshing 
the  rule  of  evidence  .  .  .  refer  to 
no  book  or  reported  case  upon  which 
they  relied  as  authority,  and  we  be- 
lieve that  no  such  existed  in  any 
such  form  as  to  furnish  evidence  that 
such,  before  that  time,  was  the  com- 
mon law  of  the  land,  or  of  the  courts, 
rather  than  a  mere  rule  of  practice, 
which  some  or  more  of  the  judges 
had,  in  the  exercise  of  a  discretion- 
ary power,  followed  at  the  circuits. 
.  .  .  However  proper  and  salutary 
the  practice  may  be  .  .  .  the  rule 
has  never  been  adopted  as  a  principle 
of  our  rules  of  evidence  .  .  .  so- 
as  to  justify  us  in  reversing  a  judg- 
ment as  a  matter  of  legal  right  be- 
cause such  rule  or  practice  has  been 
disregarded."  Hedge  v.  Clapp,  22 
Conn.  262,  58  Am.  Dec.  424. 

"  We  see  no  reason  for  introduc- 
ing a  rule  altogether  unknown  to  the 
practitioners  in  this  country.  In 
England  it  is  rather  a  matter  of  prac- 
tice than  a  rule  of  evidence.  .  .  . 
It  may  date  its  origin  long  since  we 
were  bound  by  English  laws,  and  if 
so  would  have  no  force  here  except 


by  adoption."  Tucker  v.  Welsh,  17 
Alass.  160,  9  Am.  Dec.  137. 

53.  Rev.  Laws  (]Mass.)  1902,  c. 
17s,  §24;  Wilton  V.  Humphreys,  176 
Mass.  253,  57  N.  E.  34;  Com.  v.  Don- 
ahoe,  133  Mass.  407;  Brooks  v. 
Weeks,  121  Mass.  433;  Newell  v. 
Homer,  120  Mass.  2-jy ;  Ryerson  v. 
Abington,    102   Mass.   526. 

Where  the  foundation  is  defective 
within  the  rules  hereinbefore  set 
forth,  a  party  cannot  prove  his  own 
witness'  variant  statement  to  impeach 
him. 

So  where  the  party  fails  to  desig- 
nate to  the  witness  the  circumstances 
of  the  supposed  variant  statement 
sufficiently  to  designate  the  particu- 
lar occasion  on  which  the  alleged 
statement  was  made,  but  merely 
names  the  person  to  whom  it  was 
made,  proof  thereof  is  properly  ex- 
cluded. Batchelder  v.  Batchelder, 
139  Mass.  I,  29  N.  E.  61. 

54.  Wilton  V.  Humphreys,  176 
]\Iass.  253,  57  N.  E.  374- 

55.  Jones  v.  Jones,  80  N.   C.   246. 
With  respect  to  the  subject-matter 

of  his  evidence,  a  witness  may  be 
presumed  to  come  prepared  to  testify 
with  a  freshened  memory  and  care- 
fully directed  attention,  but  this  pre- 
sumption does  not  exist  as  to  col- 
lateral matters  remotely  connected 
with  the  subject-matter;  and  justice 
to  the  witness,  and  still  more  rever- 
ence  for  truth,  requires   that,  before 
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b.  Correspondence  Dchveen  Fotindation  and  Proof. — The  fact 
that  a  party  lias  voluntarily  laid  a  foundation  where  not  required 
to  do  so  does  not  render  it  essential  that  the  variant  statements 
actually  proved  should  correspond  with  the  statements  mentioned 
in  the  foundation."" 

c.  Presence  of  Assailed  IVitness  When  Variant  Statements  Proved. 
It  is  proper,  where  the  assailed  witness  is  in  attendance  on  the 
trial,  that  his  presence  in  court  be  required  at  the  time  his  supposed 
variant  statements  are  ofifered  in  evidence  in  order  that  he  may 
explain  or  deny  them.'*'^ 

4.  Proof  of  Variant  Statements.  —  A.  Matters  Applicable  to 
Proof  in  Every  Case.  —  a.  Manner  of  Proof  in  General.  —  A  wit- 
ness' variant  statements  may  be  proved  by  any  evidence  usually 
competent  in  a  cause. ^'^  They  cannot  be  proved  by  mere  hearsay.^''' 
Where  the  witness'  variant  statements  desired  to  be  proved  are  con- 
tained in  a  longer  statement,  it  is  proper  to  read  or  prove  as  impeach- 
ing evidence  only  the  supposed  variant  statements ;  other  poirtions 
thereof  cannot  properly  be  proved.*^"  The  burden,  however,  is  upon 
the  party  adverse  to  the  impeaching  party  to  specifically  point  out 
and  object  to  such  portions  of  the  longer  statement  as  are  inadmis- 
sible as  variant  statements,  and  the  exclusion  of  the  whole  state- 
ment because  in  part  inadmissible  is  error."^ 


the  witness  is  subjected  to  the  sus- 
picion of  perjury,  he  should  have  a 
chance  of  awakening  the  impressions 
that  may  be  dormant  in  his  memory. 
State  V.  Patterson,  24  N.  C.  346,  38 
Am.  Dec.  699. 

56.  MulHns  v.  Peaslee,  180  Mass. 
161,  61  N.  E.  811;  Day  v.  Stickney, 
14  Allen   (Mass.)  255. 

Contra.  —  Farmers'  Mut.  Fire  Ins. 
Co.  V.   Bair,  87  Pa.   St.    124. 

57.  Tucker  v.  Welsh,  17  Mass. 
160,  9  Am.   Dec.    137. 

58.  Hathaway  v.  Crocker,  7 
Mete.    (Mass.)    263. 

Thus  the  declarations  against  in- 
terest of  the  party  calling  a  witness, 
such  declarations  being  a  rehearsal 
of  the  witness'  variant  statements, 
may  be  proved  to  impeach  the  wit- 
ness, he  having  testified  in  favor  of 
such  party.  Allen  v.  Harrison,  30 
Vt.  219,  J2>  Am.  Dec.  302. 

59.  Clarke  v.  State,  78  Ala.  474, 
56  Am.  Rep.  45 ;  State  v.  Spencer,  45 
La.   Ann.   i,   12   So.    135. 

60.  Arkansas.  —  St.  Louis,  Iron 
Mt.  &  S.  R.  Co.  V.  Faisst,  68  Ark. 
587.  61  S.  W.  374- 

Georgia.  —  Pound  v.  State,  43  Ga. 
88,  131 
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Illinois.  —  Campbell  v.  Campbell, 
138  111.  612,  28  N.  E.  1080. 

Indiana.  —  See  Miller  v.  Preble, 
142  Ind.  632,  42  N.  E.  220. 

Massachusetts.  —  Smith  v.  Metro- 
politan R.  Co.,  137  Mass.  61 ;  Com. 
V.  Hawkins,  3  Gray  463. 

New  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12;  Conway 
V.  Stevens,  31  Misc.  243,  64  N.  Y. 
Supp.  217. 

North  Carolina.  —  Edwards  v.  Sul- 
livan, 30  N.  C.  302;  Ingram  v.  Wat- 
kins,   18  N.  C.  442. 

Vermont.  —  Bellows  v.  Sowles,  59 
Vt.  63,  7  Atl.  5+2. 

So  where  a  witness'  variant  state- 
ments are  made  in  a  conversation, 
the  impeaching  party  "  is  bound  to 
give  so  much  of  the  conversation  in 
connection  with  which  they  are  said 
to  have  been  made,  as  will  enable 
the  triers  to  know  both  their  fornj 
and  meaning."  Beardsley  v.  Wild- 
man,  41  Conn.  515. 

61.  Hanlon  v.  Ehrich,  178  N.  Y. 
474.  71  N.  E.  12  (O'Brien  and  Cul- 
len,  JJ.,  dissenting),  affirming  80 
App.  Div.  359,  80  N.  Y.  Supp.  ^2. 

Compare,  however,  Saranac  &  L. 
P.   R.    Co.   V.   Arnold,  41    App.   Div. 
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b.  Identification  of  Statements  as  Those  of  Assailed  Witness. 
The  variant  statement  must  be  shown  to  have  been  made  by  the 
assailed  witness.**-  Where  the  statement  is  in  a  signed  writing,  an 
acknowledgment  by  the  witness  that  he  signed  or  executed  it  is 
a  sufficient  identification,"^  or  it  may  be  proved  as  writings 
usually  are."* 

Sufficiency  of  Showing.  —  Where  a  prima  facie  case  is  made  that 
the  variant  statement  was  made  by  the  assailed  witness,  the  state- 
ment should  be  admitted  in  evidence."^     If  the  evidence  is  conflicting 


482,  58  N.  Y.  Supp.  710,  where  it  was 
held  that  the  counsel  offering  a  vo- 
luminous writing  must  point  out  the 
supposed   variant   statements   therein. 

62.  Southern  R.  Co.  v.  Williams, 
113  Ala.  620,  21  So.  328;  Ecker  v. 
McAllister,  45  Md.  290;  State  v. 
Pugh,  16  Mont.  343,  40  Pac.  861 ; 
Terrv  v.  State  (Tex.  Crim.),  72  S. 
W.  382. 

So  where  the  impeaching  witness 
was  able  to  testify  to  a  certain  con- 
tradictory statement  having  been 
made,  but  was  unable  to  say  which 
of  two  witnesses  made  the  statement, 
and  a  foundation  was  laid  for  im- 
peaching only  one  of  them,  the  im- 
peaching evidence  is  incompetent. 
Southern  R.  Co.  v.  Williams,  113 
Ala.  620,  21  So.  328. 

Where  it  is  attempted  to  impeach 
a  witness  by  statements  in  a  deposi- 
tion, it  is  necessary  to  prove  that  the 
assailed  witness  was  the  one  whose 
deposition  was  taken.  Ecker  v.  Mc- 
Allister, 45  Md.  290. 

It  is  proper  to  ask  an  impeaching 
witness  as  first  inquiry  whether  at 
the  time  mentioned  he  saw  the  as- 
sailed witness.  Shufflin  v.  People,  4 
Hun  (N.  Y.)  16,  6  Thomp.  &  C. 
215 ;  affirmed  62  N.  Y.  229,  20  Am. 
Rep.  483- 

See  also  Spencer  Shoe  Co.  v.  Jar- 
amillo  (Tex.  Civ.  App.),  84  S.  W. 
241,  as  to  manner  of  establishing 
identity. 

63.  Crowley  v.  Page,  7  Car.  &  P. 
(Eng.)  789;  Chicago  City  R.  Co.  v. 
Matthieson,  113  111.  App.  246;  Illi- 
nois C.  R.  Co.  V.  Wade,  206  111.  523, 
69  N.  E.  565 ;  Northern  Line  Packet 
Co.  V.  Binninger,  70  111.  571;  An- 
thony V.  Jones,  39  Kan.  529,  18  Pac. 
519;  Hendrickson  v.  Com.,  23  Ky. 
L.  Rep.  1 191,  64  S.  W.  954;  Plyer  v. 
German-American  Ins.  Co.,  48  Hun 
618,  I  N.  Y.  Supp.  395;  reversed  121 
N.    Y.   689,   24   N.   E.   929;    Gaffney 


V.    People,    50    N.    Y.   416,   affirming 
People  V.  Gaffney,  i   Sheld.    (N.  Y.) 

30+ 

So  where  a  paper  in  the  form  of 
questions  and  answers  is  shown  a 
witness,  and  he  admits  the  signature 
to  it,  and  that  it  had  been  read  over 
to  him  before  he  signed  it,  but  says 
that  he  does  not  know  whether  or 
not  he  made  a  certain  answer  there- 
in, it  is  error  to  exclude  the  paper 
when  offered  in  proof  of  his  variant 
statements.  Chicago  &  E.  I.  R.  Co. 
V.  Crose,  113  111.  App.  547. 

64.  Chicago  City  R.  Co.  v.  Math- 
thieson,  113  111.  App.  246;  Southern 
Kansas  R.  Co.  v.  Painter,  53  Kan. 
414,  36  Pac.  731 ;  State  v.  ToUiver, 
47  La.  Ann.  1099,  17  So.  502;  Com. 
V.  Nefus,  135  Mass.  533;  Pennsyl- 
vania Fire  Ins.  Co.  v.  Carnahan,  19 
Ohio  Cir.  Ct.  97,  109- 1 10,  10  O.  C.  D. 
225. 

So  where  a  writing  containing 
variant  statements  is  shown  a  wit- 
ness and  he  states  that  he  wrote 
it  at  the  dictation  of  another 
and  signed  the  other's  name  to 
it,  whose  name  was  the  same  as 
his  except  that  it  omitted  a  single 
initial,  it  is  proper  in  rebuttal  to 
introduce  the  evidence  of  the  person 
at  whose  alleged  dictation  it  was 
written  that  he  had  nothing  to  do 
with  its  composition,  and  of  the  per- 
son to  whom  it  was  addressed  that 
he  never  heard  of  the  person  al- 
leged to  have  dictated  it  making 
such  statement  to  or  about  him. 
State  V.  Kinney,  26  W.  Va.   141. 

65.  Where  on  cross-examination 
a  witness  admits  that  he  has  signed 
a  certain  writmg,  that  is  prima  facie 
evidence  that  the  statement  con- 
tained therein  is  his  own.  Thus  in 
such  case  the  failure  of  the  party 
offering  the  writing  to  put  in  ex- 
trinsic evidence  of  its  genuineness 
is  not  sufficient  ground  for  excluding 
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the  statement  with  the  accompanying  testimony  should  be  admitted 
and  the  question  should  be  left  to  the  jury."" 

c.  Tijuc  for  hitroduction  of  Proof.  — Ordinarily  a  party  who  pro- 
poses to  contradict  a  witness  with  his  variant  statements  may  on 
cross-examination  of  the  witness  merely  lay  a  foundation  for  such 
contradiction,  and  present  his  proof  of  the  variant  statements  when 
he  puts  in  his  substantive  evidence,"^  except,  in  a  few  jurisdictions, 
in  case  of  written  statements."*     But  it  is  not  error  for  the  judge 


it  from  evidence.  Chicago  City  R. 
Co.  V.  Alatthieson,  212  111.  292,  ■/2  N. 
E.  443,  afhrjning  113  111.  App.  246. 

Moreover,  the  fact  that  the  wit- 
ness while  admitting  his  signature 
denies  that  the  alleged  variant  state- 
ments were  contained  in  the  writing 
at  the  time  he  signed  it  does  not 
render  it  inadmissible.  St.  Louis 
Iron  Mt.  &  S.  R.  Co.  v.  Faisst,  68 
Ark.  587,  61   S.  W.  374- 

The  fact  that  some  witnesses  tes- 
tify that  a  writing  signed  by  an  as- 
sailed witness  and  containing  state- 
ments variant  from  his  testimony, 
was  signed  under  duress,  while  others 
say  that  it  was  signed  willingly,  does 
not  render  it  inadmissible  for  pur- 
poses of  impeachment.  King  v. 
Apuna,  3   Hawaii   166. 

Compare,  however.  Hart  v.  Hud- 
son River  Bridge  Co.,  84  N.  Y.  56, 
holding  that  a  clear  case  must  be 
made  to  warrant  the  admission  of 
the  variant    statements. 

66.  State  v.  Kinney,  26  W.  Va. 
141.  Compare  Hart  v.  Hudson  River 
Bridge  Co.,  84  N.  Y.  56. 

Illustration.  —  Where  a  physician 
testified  that  a  certain  person  named 
Annie  D.  did  not  have  syphilis,  and 
his  certificate  that  Anna  D.  had 
syphilis,  together  with  proof  of  drug- 
gists identifying  Annie  D.  as  a  per- 
son who  had  secured  prescriptions 
for  syphilis  from  them  is  properly 
admitted  to  impeach  the  physician 
witness,  although  he  testified  that  he 
had  never  treated  Annie  D.  for  syph- 
ilis, it  was  a  question  of  fact  for 
the  jury  whether  or  not  the  certifi- 
cate in  fact  referred  to  Annie  D. 
Deutschmann  v.  Third  Ave.  R.  Co., 
87  App.  Div.  503,  84  N.  Y.  Supp. 
887. 

67.  Arkansas.  —  St.  Louis,  Iron 
Mt.  &  S.  R.  Co.  V.  Faisst,  68  Ark. 
587,  61   S.  W.  374. 

Illinois.  —  Illinois     C.     R.     Co.     v. 
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Wade,  206  111.  527,  69  N.  E.  565,  108 
111.  App.  423;  Peyton  v.  Village  of 
Morgan  Park,  172  111.  102,  49  N.  E. 
1003. 

Kansas.  —  Anthony  v.  Jones,  39 
Kan.  529,   18  Pac.  519. 

Massachusetts.  —  Howes  v.  Col- 
burn,  165  Mass.  385,  43  N.  E.  125. 

Michigan.  —  O'Connor  v.  Hogan, 
104  N.  W.  29;  People  v.  Oblaser, 
104  Mich.  579,  62  N.   W.   732. 

New  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12,  aihrming 
80  App.  Div.  359,  80  N.  Y.  Supp. 
692;  Romertze  v.  East  River  Nat. 
Bank,  49  N.  Y.  577;  People  v.  GafT- 
ney,  i  Sheld.  304,  aihrmed  Gaffney 
V.  People,  50  N.  Y.  416. 

Ohio.  —  Spaulding  v.  Toledo 
Consol.  St.  R.  Co.,  20  Ohio  Cir.  Ct. 
99,  108-109,  10  O.  C.  D.  660;  Na- 
tional Ben.  Ass'n  v.  Harding,  7  Ohio 
Cir.  Ct.  438. 

Rationale — "  It  is  not  a  proper 
method  to  mingle  testimony  for  the 
defendant  with  that  for  the  plaintiff, 
unless  there  is  something  to  warrant 
the  suspension  of  the  ordinary  rule." 
Chicago  City  R.  Co.  v.  Matthieson, 
212  III.  292,  y2  N.  E.  443,  affirming 
113  111.  App.  246. 

68.  Where  a  witness'  affidavit, 
containing  alleged  variant  statements, 
is  shown  to  him  and  he  admits  he 
swore  to  it  (the  same  being  done  to 
lay  a  foundation  for  his  impeach- 
ment) it  is  proper  to  then  read  it 
to  the  jury.  Hendrickson  v.  Com., 
23  Ky.  L.  Rep.  1 191,  64  S.  W.  954. 

"  Whenever  a  writing  is  shown  to 
a  witness  it  may  be  inspected  by  the 
opposite  party,  and  if  proved  by  the 
witness  must  be  read  to  the  jury  be- 
fore his  testimony  is  closed,  or  it 
cannot  be  read  except  on  recalling 
the  witness."  Code  Civ.  Proc. 
(Mont.),  §3382;  Bel.  &  C.  Anno. 
Codes  &  Stat.   (Or.),  §855. 
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in  his  discretion  to  admit  such  proof  at  the  time  the  witness'  atten- 
tion is  called  to  the  supposed  variant  statements.^" 

W'here  defendant  did  not,  while  proving  his  case,  put  in  proof 
of  the  variant  statements  of  a  witness  already  called  by  plaintiff, 
it  is  discretionary  with  the  court  to  admit  or  refuse  such  proof 
after  plaintiff  has  closed  his  case  in  rebuttal ;  and  this,  although 
defendant  did  not  know  of  the  existence  of  the  variant  statements 
when  he  put  in  his  evidence  in  chief.'^" 

d.  Writing  as  Best  Evidence.  — When  Executed  by  Assailed  Witness. 
A  writing  executed  by  an  assailed  witness  is  the  best  evidence  of 
his  statements.''^  The  error  of  excluding  the  writing  is  not  rendered 
harmless  by  admitting  oral  proof  of  the  statements  therein.''^ 

When  Not  Executed  by  Assailed  Witness.  —  A  writing  not  executed 


69.  Chicago  City  R.  Co.  v.  Mat- 
thieson,  212  111.  292,  y2  N.  E.  443, 
affirming  113  111.  App.  246;  Hanlon 
V.  Ehrich,  178  N.  Y.  4.74,  71  N.  E. 
12,  affirming  80  App.  Div.  359,  80  N. 
Y.  Supp.  692;  Romertze  v.  East 
River  Nat.  Bank,  49  N.  Y.  577; 
Spaulding  v.  Toledo  Consol.  St.  R. 
Co.,  20  Ohio  Cir.  Ct.  99,  108-109,  10 
O.  C.  D.  660. 

In  St.  Louis,  Iron  Mt.  &  S.  R. 
Co.  V.  Faisst,  68  Ark.  587,  595, 
61  S.  W.  374,  the  court  approves 
this  course,  where  the  variant 
statement  is  in  writing  and  the 
assailed  witness  admits  the  signa- 
ture thereto.  For  "  this  gives  the 
witness  the  opportunity  then  and 
there  to  make  such  explanation  as  he 
may  desire,  and  it  obviates  the  ne- 
cessity of  calling  him  again  upon  the 
stand,  should  a  cross-e.xamination 
upon  the  contents  be  desired." 

70.  The  fact  that  on  rebuttal 
plaintiff  waived  an  objection  to  a 
cross-question  asked  his  witness, 
who  had  also  been  examined  on  his 
opening  case,  such  question  being 
asked  to  lay  a  foundation  for  the 
witness'  impeachment,  does  not  ren- 
der proof  of  his  variant  statements 
afterward  admissible  as  of  right. 
Howes  V.  Colburn,  165  Mass.  385,  43 
N.  E.  125. 

Likewise  it  is  proper  for  the  court, 
in  the  e.xercise  of  its  discretion,  to 
refuse  to  allow  a  portion  of  a  writ- 
ing offered  in  evidence  merely  to 
impeach  by  contradiction  one  wit- 
ness to  be  read  in  the  midst  of  the 
cross-examination  of  another  wit- 
ness. St.  Louis,  Iron  Mt.  &  S.  R. 
Co.  V.  Faisst,  68  Ark.  587,  61  S.  W. 
374. 


Where  a  deposition  containing  a 
witness'  variant  statements  is  in  the 
discretion  of  the  referee  presiding  at 
a  trial  read  after  the  trial  is  closed 
and  the  adverse  party  makes  a  show- 
ing that  he  is  surprised  by  its  admis- 
sion and  that  it  is  necessary  to  call 
back  the  assailed  witness  to  explain, 
it  is  proper  to  make  the  reading  of 
the  deposition  conditional  on  a  con- 
tinuance sufficient  to  permit  the  ad- 
verse party  to  recall  the  assailed  wit- 
ness. Clapp  V.  Wilson,  5  Denio  (N. 
Y.)   285. 

71.  St.  Louis,  Iron  Mt.  &  S.  R. 
Co.  V.  Faisst,  68  Ark.  587,  61  S.  W. 
374;  Chicago  &  E.  I.  R.  Co.  v.  Crost, 
113  111.  App.  547;  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  71  N.  E.  12;  Gates  v. 
Bowers,  169  N.  Y.  14,  61  N.  E.  993, 
88  Am.  St.  Rep.  530,  reversing  58  N. 
Y.  Supp.  267;  Beyer  v.  Consolidated 
Gas  Co.,  44  App.  Div.  158,  60  N.  Y. 
Supp.  628;  Hughes  V.  Delaware  & 
Hudson  Canal  Co.,  176  Pa.  St.  254, 
35  Atl.  190. 

73.  Hughes  v.  Delaware  &  Hud- 
son Canal  Co.,  176  Pa.  St.  254,  35 
Atl.  190. 

Contra.  —  Chicago  &  E.  I.  R.  Co.  v. 
Crose,  113  111.  App.  547,  where  coun- 
sel in  putting  the  question  to  the 
impeaching  witness  read  directly 
from  the  paper,  and  the  witness 
stated  that  that  was  what  the  as- 
sailed witness  said,  and  the  appellate 
court  held  that  the  exclusion  of  the 
writing   was   harmless   error. 

The  jury  are  thereby  prevented 
from  examining  the  writing,  and  the 
party  offering  it  as  impeaching  evi- 
dence is  deprived  of  the  right  to 
have  it  considered,  and  counsel  can- 
not   refer    to    or    discuss    it    in    their 
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by  a  witness  is  not  the  best  evidence  of  his  statements  contained 
therein/* 

e.  Pragmcntarincss  of  Proof  Offered.  —  In  Iowa  and  Kentucky  a 
written  statement  of  a  portion  only  of  a  witness'  former  statement 
cannot  be  used  to  show  a  variant  statement  made  by  him."  In 
Texas,  however,  a  witness  who  heard  a  portion  only  of  a  conversa- 
tion in  which  an  assailed  witness  engaged  can  prove  a  variant 
statement  made  in  such  portion. ''*' 

B.  Proof  by  Orai,  TiisxiiMONY  of  Witnesses.  —  a.  Persons  Com- 
petent as  Witnesses.  —  Any  person  to  whom  or  in  whose  hearing  a 
witness'  variant  statements  were  made,  may  be  called  to  prove  them.^^ 


argument.  St.  Louis,  Iron  Mt.  &  S. 
R.  Co.  V.  Faisst,.  68  Ark.  587,  61  S. 
W.  374- 

The  jury  would  naturally  give 
much  more  weight  to  a  written  state- 
ment signed  by  the  assailed  witness 
than  it  would  to  the  recollection  of 
the  impeaching  witness.  Gates  v. 
Bowers,  169  N.  Y.  14,  61  N.  E.  993, 
88  Am.  St.  Rep.  530. 

74.  Where  a  witness  does  not  ad- 
mit having  made  variant  statements 
before  the  grand  jury,  which  were 
taken  down  by  the  official  reporter, 
any  person  who  heard  the  statements 
may  be  called  and  asked  if  at  that 
time  and  place  the  \/itness  made 
such  statements.  Looney  v.  People, 
81  111.  App.  370,  385. 

In  proving  a  witness'  former  testi- 
mony which  was  reduced  to  long- 
hand by  a  stenographer,  it  is  un- 
necessary, where  it  is  sought  to 
prove  the  same  to  contradict  a  wit- 
ness, to  resort  for  proof  thereof 
either  to  the  stenographer  or  to  his 
minutes.  Donaldson  v.  Alexander, 
29  Misc.  356,  60  N.  Y.   Supp.  463. 

Contra.  —  Trenkmann  v.  Schnei- 
der, 26  Misc.  695,  56  N.  Y.  Supp. 
770,  holding  that  where  it  is  desired 
to  prove  a  witness'  variant  state- 
ments in  former  testimony  to  im- 
peach him,  they  can  only  be  shown 
by  a  transcript  of  the  minutes  of  the 
stenographer  who  reported  the  for- 
mer testimony,  supported  by  his  oath 
upon  the  stand. 

The  written  statements  of  certain 
former  testimony  as  contained  in  the 
report  of  the  trial  commissioners 
who  heard  the  testimony  are  not  the 
only  competent  evidence  of  such  for- 
mer testimony. 

But  while  a  report  of  former  tes- 
timony  made   by   the   trial    commis- 
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sioners  is  not  the  best  evidence,  a 
party  wishing  to  prove  that  a  wit- 
ness made  variant  statements  on  the 
trial  not  recorded  in  such  report  has 
the  burden  of  establishing  their  ex- 
istence by  clear  and  preponderating 
proof.  Chesley  v.  Chesley,  ij  N.  H. 
229. 

75.  Under  Acts  27th  Gen.  Assem. 
(Iowa),  c.  9,  providing  that  certified 
transcript  of  a  witness'  former  testi- 
mony made  by  the  official  shorthand 
reporter  shall  have  the  same  force 
and  effect  as  the  witness'  deposition, 
where  the  certification  fails  to  show 
that  the  transcript  offered  in  evi- 
dence to  prove  a  witness'  former 
variant  statements  contains  a  tran- 
script of  all  such  testimony,  it  can- 
not be  used  to  prove  his  former 
variant  statements.  Connell  v.  Con- 
nell,  119  Iowa  602,  93  N.  W.  582. 

Where  merely  a  portion  of  a  wit- 
ness' former  statements  is  reduced 
to  writing,  such  writing  cannot  be 
used  to  impeach  him.  "  For  aught 
that  is  shown,  the  statements 
omitted  would,  if  presented,  have 
reconciled  the  other  statements  with 
the  witness'  present  testimony.  A 
witness  cannot  be  contradicted  by 
proof  of  a  mere  fragment  of  a 
statement,  which  may,  standing 
alone,  appear  to  be  inconsistent 
with  a  full  statement."  Beavers  v. 
Bowen,  26  Ky.  L.  Rep.  291,  80  S.  W. 
1165. 

76.  Kelly  v.  State,  44  Tex.  Crim. 
390,  71  S.  W.  756. 

77.  Alabama.  —  De  Yampert  v. 
State,   139  Ala.  53,  36  So.  772. 

Colorado.  —  Lowenstein  v.  Alex- 
ander, 18  Colo.  App.  22,  69  Pac.  270. 

/«mow.  —  Galena  &  C.  U.  R.  Co. 
V.  Fay,  16  111.  558,  63  Am.  Dec.  323. 
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So  where  the  statements  were  made  in  testifying  before  a  grand 
jury,  a  grand  juror'^  or  other  person  who  heard  them^®  may  be 
called  to  prove  them.  Likewise  where  they  were  made  in  testifying 
as  a  witness  on  a  former  trial  any  person  who  heard  them,*"  as 


Indiana.  —  Glenn  v.  State,  46  Ind. 
368. 

Massachusetts.  —  Hathaway  v. 
Crocker,   7  Mete.  262. 

Minnesota.  —  State  v.  Staley,  14 
Minn.   105. 

New  York.  —  Hanlon  v.  Ehrich, 
178  N.  Y.  474,  480,  71  N.  E.  12; 
Townsend  v.  Felthouser,  156  N.  Y. 
618,  51  N.  E.  279,  affirming  90  Hun 
89,  35  N.  Y.    Supp.  538. 

North  Carolina.  —  State  v.  Goff, 
117  N.  C.  755,  23  S.  E.  355- 

Ohio.  —  Pennsylvania  Fire  Ins.  Co. 
V.  Carnahan,  19  Ohio  Cir.  Ct.  97,  no, 
10  O.  C.  D.  225. 

Pennsylvania.  —  Com.  v.  McGow- 
en,  4  Pa.  Law  J.  274. 

Contra.  —  Compare  Mishler  v. 
Baumgardner,  4  Pa.  Law  J.  252. 

South  Carolina.  —  Sentell  v.  South- 
ern R.  Co.,  49  S.  E.  215. 

So  where  several  persons  were 
jointly  indicted,  and  on  the  trial  of 
one  of  them  another  testifies  as  a 
witness,  a  third  may  be  called  to 
prove  the  second's  variant  statements. 
Whitaker  v.  State,  79  Ga.  87,  3  S.  E. 
403- 

Where  an  accomplice  testifies  in 
behalf  of  his  principal  a  deputy  Jailer 
is  competent  as  a  witness  to  prove 
his  variant  statements  made  in  prison 
in  his  hearing.  Com.  v.  McGowen,  4 
Pa.  Law  J.  274. 

78.  Alabama.  —  Burton  v.  State, 
IIS  Ala.   I,  22  So.  585. 

Florida. — Jenkins  v.  State,  35  Fla. 
727,  18  So.  182,  48  Am.  St.  Rep.  267. 

Illinois.  —  Hoge  v.  People,  117  111. 
35,  49,  6  N.  E.  796. 

loiva.  —  State  v.  Hayden,  45  Iowa 
II. 

Maryland.  —  Kirk  v.  Garrett,  84 
Md.  383,  35  Atl.   1089. 

Missouri.  —  State  v.  Thomas,  99 
Mo.  235,  12  S.  W.  643. 

Nezv  York.  —  New  York  Guaranty 
&  Indemnity  Co.  v.  Gleason,  78  N.  Y. 
503,  517. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §  1292. 


Texas.  —  Williford  v.  State,  36 
Tex.  Crim.  414,  27  S.  W.  761. 

Assuming  that  it  is  error  to  re- 
fuse to  permit  a  grand  juror  to  tes- 
tify as  to  a  witness'  contradictory 
statements  made  before  the  grand 
jury,  the  error  is  cured  by  offering  to 
permit  the  party  to  read  in  impeach- 
ment the  report  of  the  testimony 
taken  before  the  grand  jury,  written 
by  the  clerk  of  the  jury,  although  the 
party  failed  or  refused  to  read  it. 
Carpenter  v.  State,  62  Ark.  286,  305, 
36  S.  W.  900. 

79.  Defendant  in  a  criminal  prose- 
cution may  properly  call  the  prose- 
cuting attorney  to  prove  an  assailed 
witness'  testimony  before  the  grand 
jury. 

The  prosecuting  attorney  is  not  in- 
competent as  a  witness  on  the  ground 
that  he  was  the  attorney  of  the  as- 
sailed witness  while  he  was  testifying 
before  the  grand  jury,  no  such  rela- 
tion existing  between  them.  Nor  is 
it  against  public  policy  to  permit 
the  prosecuting  attorney  to  be  called 
as  a  witness  for  such  purpose.  Nor 
is  it  incompatible  with  his  official 
duty.  State  v.  Van  Buskirk,  59  Ind. 
384. 

A  witness  summoned  before  the 
grand  jury  who  happened  to  be  in 
the  grand  jury  room  at  the  time  the 
assailed  witness  testified,  is  compe- 
tent to  prove  the  latter  witness'  testi- 
mony there  given.  Little  v.  Com.,  25 
Gratt.    (Va.)    921. 

80.  State  v.  McDonald,  65  Me. 
466;  Tobin  V.  Jones,  143  Mass.  448, 
9  N.  E.  804 ;  Redford  v.  Spokane  St. 
R.  Co.,  15  Wash.  419,  46  Pac.  650; 
Cohn  V.  Heimbauch,  86  Wis.  176,  56 
N.  W.  638. 

So  it  is  error  to  exclude  the 
testimony  of  the  attorney  of  the  im- 
peaching party  when  offered  to  prove 
the  assailed  witness'  former  testi- 
mony. Donaldson  v.  Alexartder,  29 
Miss.  356,  60  N.  Y.  Supp.  463. 
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the  trial  officer,^^  a  juror,^'  or  stenographer,"^  may  be  called  to 
prove  them.  This  rule  is  not  affected  by  the  fact  that  the  assailed 
witness  was  a  party  to  the  former  trial.®*  The  ofificial  stenographer, 
when  such  there  is,  is  not  an  indispensable  witness."^  A  witness 
who  has  been  attacked  by  proof  of  his  variant  statements  is  himself 
competent  as  a  witness  to  the  variant  statements  of  the  witness 
who  attacked  him."^ 

Where  Statements  Made  Through  Interpreter.  —  Where  the  statements 
were  made  through  an  interpreter,  the  interpreter  is  the  proper 
person  to  call  to  prove  them.®^ 

Recalling  Witness  to  Substantive  Facts.  —  A  witness  who  has  already 
been  examined  as  to  substantive  facts  may  properly  be  recalled  as 
an  impeaching  witness  to  prove  another's  variant  statements.®* 

Testifying  by  Deposition.  —  It  is  proper  in  a  case  where  a  depo- 
sition may  be  received  as  evidence  that  the  impeaching  witness'  testi- 
mony be  given  by  deposition.®"  The  fact  that  such  deposition  is 
not  made  in  the  presence  of  the  assailed  witness  does  not  impair 
its  admissibility."** 

Necessity  of  Ability  to  Give  Precise  Words.  —  The  person  called  need 
not  be  able  to  detail  the  precise  words  of  the  statement."^ 

b.  Examination  of  Impeaching  Witnesses. — Direct  Examination. 
In  some  jurisdictions  the  inquiry  as  to  the  statements  must  be 
made  of  the  impeaching  witness  in  the  form  of  a  leading  question 


81.  For  purposes  of  impeachment 
an  auditor  to  whom  a  cause  was  re- 
ferred for  hearing  may  properly  be 
called  to  prove  a  witness'  statements 
made  in  testifying  before  him.  To- 
bin  V.  Jones,  143  Mass.  448,  9  N.  E. 
804. 

82.  Ordway  v.  Haynes,  50  N.  H. 
159;  Allen  z'.  Conn  (Tex.  Civ.  App.), 
27  S.  W.   192. 

83.  Chicago  &  A.  R.  Co.  v.  Rob- 
inson, 16  111.  App.  229;  People  V. 
Considine,  105  Mich.  149,  63  N.  W. 
196;  Toohey  v.  Plummer,  69  Mich. 
345,  2>7  N.  W.  297;  Redford  v.  Spo- 
kane St.  R.  Co.,  15  Wash.  419,  46 
Pac.  650;  State  v.  Freidrich,  4  Wash. 
204,  29  Pac.  105s,  30  Pac.  328,  31  Pac. 
332. 

84.  Donaldson  v.  Alexander,  29 
Misc.  356,  60  N.  Y.  Supp.  463. 

85.  State  v.  McDonald,  65  Me. 
466. 

"  The  rule  which  requires  the  pro- 
duction of  the  best  evidence  is  not 
applicable.  ...  It  has  nothing  to 
do  with  the  choice  of  witnesses.  It 
never  excludes  a  witness  upon  the 
ground  that  another  is  more  credible 
or  reliable." 

But   see  Trenkmann   v.    Schneider, 
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26  Misc.  695,  56  N.  Y.  Supp.  770. 
Compare  Chesley  v.  Chesley,  27  N. 
H.  229. 

86.  Citizens'  F.  &  M.  Ins.  Co.  v. 
Short,  62  Ind.  316. 

87.  People  v.  Lee  Ah  Yute,  60 
Cal.  95; 

A  witness'  variant  statements,  made 
through  an  interpreter,  to  another 
person,  cannot  be  proved  by  such 
person,  at  least  where  the  interpreter 
was  not  shown  to  be  unavailable,  and 
the  impeaching  witness  was  the  agent 
of  the  adverse  partj%  and  had  en- 
gaged the  assailed  witness  in  conver- 
sation for  the  purpose  of  securing 
evidence  for  his  principal.  State  v. 
Noyes,  36  Conn.  80,  4  Am.  Rep.  2)7- 

88.  Robinson  v.  Stuart,  72,  Tex. 
267,  II  S.  W.  275. 

89.  Pittsburg  &  C.  R.  Co.  v.  An- 
drews, 39  Md.  329,  354,  17  Am.  Rep. 
568  (where  the  impeaching  testimony 
was  taken  by  deposition  under  a  for- 
eign commission)  ;  Spencer  Shoe  Co. 
V.  Jaramillo  (Tex.  Civ.  App.),  84  S. 
W.  241. 

90.  Pittsburg  &  C.  R.  Co.  v.  An- 
drews, 39  Md.  329,  354,  17  Am.  Rep. 
568. 

91.  Gould  V.  Norfolk  Lead  Co.,  9 
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embodying  at  least  the  substance  of  the  supposed  statements,  with 
a  designation  of  the  occasion  upon  which  they  were  made  sufficient 
to  identify  them  with  reasonable  certainty."^  In  other  jurisdictions 
it  is  proper  to  ask  the  impeaching  witness  such  a  leading  question/^ 
but  a  question  that  directs  the  impeaching  witness'  attention  to  the 
subject-matter  and  occasion  of  the  variant  statements  is  sufficiently 
precise,***  and  in  Alabama  even  this  degree  of  precision  is  not 
essential.®''     In  yet  other  jurisdictions  such  leading  question  cannot 


Cush.    (Mass.)   338,  57  Am.  Dec.  50. 

92.  Stancliff  v.  United  States  (Ind. 
Ten),  82  S.  W.  882;  Spohn  v.  Mis- 
souri Pac.  R.  Co.,  116  Mo.  617,  22 
S.  W.  690. 

It  is  the  better  and  safer  plan,  be- 
cause if  it  were  otherwise  hearsay 
evidence  not  strictly  contradictory 
might  be  introduced  through  the 
medium  of  the  impeaching  witness  to 
the  injury  of  the  adverse  party  and 
in  violation  of  legal  rules.  Pence  v. 
Waugh,  135  Ind.  143,  34  N.  E.  860. 

So  where  the  impeaching  witness 
is  asked  "  to  state  what  the  assailed 
witness  said,"  the  question  is  prop- 
erly excluded.  Roller  v.  Kling,  150 
Ind.  159,  49  N.  E.  948. 

93.  England.  —  Edmonds  v.  Wal- 
ter, 3  Stark.  7. 

United  States.  —  Union  P.  R.  Co. 
V.  O'Brien,   161   U.   S.  451. 

Alabama.  —  Phoenix  Ins.  Co.  v. 
Moog,  78  Ala.  284,  56  Am.  Rep.  31. 

California.  —  Norris  v.  Crandall,  133 
Cal.  19,  65  Pac.  568;  People  v.  Lee 
Ah  Yute,  60  Cal.  95. 

Nezv  York.  —  McCoy  v.  Munro,  76 
App.  Div.  435,  78  N.  Y.  Supp.  849; 
Shuflflin  V.  People,  4  Hun  16,  6 
Thomp.  &  C.  215,  aHHrmcd  62  N.  Y. 
229,  20  Am.  Rep.  483 ;  Sloan  v.  New 
York  C.  R.  Co.,  45  N.  Y.  125;  Per 
Ingraham,  J.,  in  Chapman  v.  Brooks, 
31  N.  Y.  75. 

IVtsconsin.  —  Hinton  v.  Cream  City 
R.  Co.,  .65  Wis.  ^3,  27  N.  W.  147; 
Rounds  V.  ^jike,  57  Wis.  45,  14  N. 
W.  865. 

In  California  and  New  York  this 
course  is  commended  as  highly  prop- 
er. Thus  in  People  v.  Nonella,  99 
Cal.  s?<?),  Z2>  Pac.  1097,  it  is  said : 
"  In  fairness  to  the  witness  to  be 
impeached,  and  in  order  that  the  tes- 
timony may  be  of  any  value  for  im- 
peachment purposes,  such  course 
should  be  pursued ;  and  for  the 
further  reason  that  such  a  course  will 
best    serve    the    purpose    of    keeping 


from  the  jury  irrelevant  and  incom- 
petent  matter." 

In  West  Virginia,  however,  it  is 
said  that  the  question  should  not  be 
put  to  the  impeaching  witness  in  the 
very  words  of  the  foundation  ques- 
tion. Moreover,  where  the  purported 
variant  statements  sought  to  be  elic- 
ited from  the  impeaching  witness  are 
also  admissible  as  independent  evi- 
dence they  should  not  be  put  to  him 
in  the  form  of  a  leading  question. 
When  a  leading  question. is  permitted, 
"  the  court  must  watch  with  critical 
eye  every  move  thus  made,  not  only 
to  protect  the  ignorant  or  unsuspect- 
ing witness,  but  to  check  the  fraudu- 
lent and  the  willing."  Morgan  v. 
Franklin   Ins.  Co.,  6  W.   Va.  496. 

94.  Sloan  v.  New  York  C.  R.  Co., 
45  N.  Y.   125. 

Compare,  however,  Hertz  v.  Minze- 
sheimer,  12  Misc.  58,  i:i  N.  Y.  Supp. 
48,  intimating  that  the  question  must 
be  in  the  form  prescribed  in  note  92 
supra. 

The  question,  however,  put  the 
impeaching  witness  as  to  the  variant 
statements  should  not  be  so  general 
as  to  introduce  irrelevant  and  im- 
proper testimony,  or  testimony  that 
tends  to  affect  the  merits  of  the  case 
instead  of  impeaching  the  assailed 
witness.  Morgan  v.  Franklin  Ins. 
Co.,  6  W.  Va.  496. 

So  a  question,  "  What  did  you 
hear?  "  put  to  a  witness  who  heard 
the  supposed  variant  statement,  is 
properly  excluded.  McCoy  v.  Mun- 
ro, 76  App.  Div.  735,  78  N.  Y.  Supp. 
849. 

Also  the  question,  "  State  your  con- 
versation with  the  assailed  witness  " 
(time  and  place  being  also  specified) 
is  properly  excluded.  Hertz  v. 
]\Iinzesheimer,  12  Misc.  58,  2)2>  N.  Y. 
Supp.  48. 

95.  It  is  proper  to  ask  the  im- 
peaching witness  to  state  the  true 
conversation   between   the   parties   as 
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properly  be  allowed,  but  merely  the  subject-matter  and  occasion  of 
the  statement  should  be  designated.®^  The  witness  may  be  required 
to  relate  all  of  the  conversation  necessary  to  a  full  understanding 
of  the  supposed  variant  statement."^  It  is  proper  to  cross-examine 
the  impeaching  witness  as  to  what  was  said  or  done  at  the  time  of 
the  making  of  the  supposed  statements."® 


it  really  occurred.  Phoenix  Ins.  Co. 
V.   Moog,  78  Ala.  284,  56  Am.   Rep. 

31- 

96,  Wood  V.  State,  31  Fla.  221,  12 
So.  539;  Caledonia  Ins.  Co.  v.  Traub, 
83  Md.  524.  535-536,  35  Atl.  13. 

Rationale "If     the    discrediting 

witness  be  really  in  possession  and 
having  memory  of  the  particular  con- 
tradictory statements  ...  it  \yill 
be  quite  enough  to  direct  his  attention 
to  time,  place  and  person  and  the 
subject  of  the  conversation  in  which 
the  contradiction  is  thought  to  be 
found,  and  then  ask  generally  what 
the  witness  sought  to  be  discredited 
said.  If  he  be  truthful  and  of  or- 
dinary memory,  this  course  of  ex- 
amination will  be  sufficient,  usually, 
to  secure  the  desired  evidence ;  if  he 
be  untruthful,  or  without  clear  recol- 
lection, this  course  of  examination 
will  result  in  nothing,  as  in  such  case 
it  should.  .  .  .  The  indulgence  in 
leading  questions  .  .  .  where  the 
very  words  are  put  into  the  impeach- 
ing witness'  mind  and  mouth,  sug- 
gests to  the  party's  witness  exactly 
what  answer  is  desired  by  counsel. 
.  .  .  As  has  been  strikingly  said, 
this  method  of  examination  supplies 
a  forgetful  witness  with  a  false  mem- 
ory, and  a  lying  witness  with  a 
ready  answer."  Rucker  v.  State,  71 
Miss.  680,  14  So.  534. 

97.  Cases  enlarging  scope  of  di- 
rect  examination : 

The  impeaching  witness  may  prop- 
erly testify  to  both  sides  of  the  con- 
versation in  which  the  contradictory 
statement  was  made,  not  confining 
his  testimony  merely  to  the  contra- 
dictory language  used  by  the  witness 
to  be  impeached.  Thornton  v.  Sav- 
age, 120  Ala.  449,  25  So.  27.  Where 
the  variant  statement  is  a  part  of  a 
longer  connected  statement  of  the 
assailed  witness,  the  whole  of  the 
connected  statement  may  be  shown 
for  the  purpose  of  discrediting  the 
witness.  Henson  v.  State,  120  Ala. 
316,  25  So.  23.  ■ 
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Case  restricting  scope  of  direct  ex- 
amination : 

It  is  not  proper  on  direct  examina- 
tion of  an  impeaching  witness  to  per- 
mit him  to  state  in  detail  the  conver- 
sation in  which  the  variant  statement 
was  made,  for  "to  do  so  will  admit 
matters  not  included  in  the  founda- 
tion, inquiry,  and  often  matters  of 
mere  hearsay."  Pence  v.  Waugh,  135 
Ind.  143,  34  N.  E.  860. 

Instance  of  examination  of  same 
scope  as  foundation  inquiry  : 

Where  a  foundation  inquiry  states 
an  alleged  variant  statement  and  also 
asks  whether  in  making  the  state- 
ment the  assailed  witness  did  not 
detail  a  conversation  with  a  third 
party  by  reason  whereof  he  claimed 
to  remember  the  fact  stated,  proof 
may  be  made  not  only  of  the  variant 
statement  itself,  but  of  the  reasons 
the  assailed  witness  gave  for  remem- 
bering the  fact  stated.  Barton  7'. 
Shull   (Neb.),  97  N.  W.  292. 

Testifying  to  time  and  place  of 
variant  statement : 

It  is  no  objection  to  the  testimony 
of  an  impeaching  witness  that  he 
does  not  state  the  time  and  place 
where  the  contradictory  statement  re- 
ported by  him  was  made.  Thomas- 
son  v.  Driskell,  13  Ga.  253. 

98.  State  v.  Aljrams,  11  Or.  169, 
8  Pac.  327. 

Where  the  party  calling  an  im- 
peaching witness  to  prove  statements 
in  a  conversation  asks  him  in  re- 
spect to  them  in  the  form  of  a  leading 
question,  the  adverse  party  has  a 
right  to  cross-examine  the  witness  as 
to  his  recollection  of  the  conversa- 
tion. State  V.  Gray,  43  Or.  446,  74 
Pac.  927. 

On  cross-examination  it  is  proper 
to  ask  an  impeaching  witness  as  to 
the  details  of  the  statement  or  con- 
versation to  which  he  testifies. 

This  cross-examination  is  made  to 
test  the  accuracy  of  the  conclusion 
that  the  conversation  denied  by  the 
assailed  witness  and  that  affirmed  by 
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Refreshing  Memory.  —  Where  an  impeaching  witness  has  an  inde- 
pendent recollection  of  the  statements  he  may  always  refresh 
his  memory  by  a  memorandum  or  report  thereof  made  by  him  about 
the  time  the  statements  were  made.^^ 

C.  1'roof  by  Docump:ntary  Evidence.  — a.  Writing  Assented  to 
by  Assailed  Witness.  —  Where  the  statement  is  contained  in  a 
writing  made  by  or  admitted  to  be  correct  by  the  witness,  it  is 
proper  to  admit  the  writing  in  evidence  to  prove  the  statement.^ 


the  impeaching  witness  are  tlie  same. 
Pence  v.  VVaugh,  135  Ind.  143,  34  N. 
E.  860. 

Where,  however,  a  witness  was 
cross-e.xaminecl  as  to  his  alleged 
variant  statements  contained  in  a 
complaint  in  a  civil  action  that  was 
verified  by  him,  and  the  complaint 
contained  thirteen  counts,  only  one 
of  which  related  to  the  matter  in- 
quired of  on  cross-examination,  the 
whole  complaint  was  in  no  sense 
competent  evidence  on  the  part  of  the 
party  who  called  the  assailed  witness 
to  show  that  his  statements  therein 
were  not  in  fact  contradictory,  but 
only  those  parts  that  related  to  the 
cross-examination  and  tended  to  ex- 
plain or  qualify  the  facts  there  elic- 
ited* could  properly  be  read  to  the 
jury.  People  v.  Dimick,  107  N.  Y. 
13,  24-25,  14  N.  E.  178,  affirming  41 
Hun  616,  634-635. 

Contra.  —  See  Lowry  v.  Com.,  23 
Ky.  L.  Rep.  1240,  63  S.  W.  977  (Hob- 
son  and  Burnham,  JJ.,  dissenting), 
holding  that  on  a  trial  for  rape, 
where  an  impeaching  witness  testified 
to  the  prosecutrix'  variant  statements 
on  a  material  point  (she  having  been 
a  witness),  it  is  error  to  permit  the 
impeaching  witness  on  cross-exami- 
nation to  state  that  the  prosecutrix 
stated  in  that  very  conversation  in 
which  the  variant  statements  were 
made  that  accused  committed  the  of- 
fense charged. 

99.  Alabama.  —  Olds  v.  Powell,  10 
Ala.  393. 

Illinois.  —  Chicago  &  A.  R.  Co.  v. 
Robinson,  16  111.  App.  229  (where 
the  stenographer  who  reported  a  for- 
mer trial  at  which  the  variant  state- 
ments were  made  refreshed  his  mem- 
ory from   his  shorthand  notes). 

Indiana.  — •  Miller  v.  Preble,  142 
Ind.  632,  42  N.  E.  220  (fact  same  as 
in  Illinois  case). 

Kentucky.  —  Beavers  v.  Bowen,  26 
Ky.    L.    Rep.    291,    80    S.    W.     1165 


(where  a  transcript  of  shorthand 
notes  was  used). 

Michigan.  —  People  v.  Considine, 
105  Aiich.  149,  63  N.  W.  196;  Toohey 
v.  Plummer,  69  Mich.  345,  3j  N.  W. 
297  (in  both  of  which  the  facts  are 
the  same  as  in  the  Illinois  case 
above). 

Oklahoma.  —  Harmon  v.  Territory, 
79  Pac.  765  (where  the  stenographer 
refreshed  his  memory  from  a  carbon 
copy  of  his  longhand  transcript  of  his 
notes,  known  and  proved  by  him  to 
be  correct). 

Wisconsin.  —  A.  C.  Conn  Co.  v. 
Little  Suamico  Lumb.  Mfg.  Co.,  74 
Wis.  652,  43  N.  W.  660. 

A  clerk  of  court,  called  as  a  wit- 
ness to  prove  an  assailed  witness' 
former  variant  testimony,  may  prop- 
erly refresh  his  memory  by  reading 
the  former  testimony  as  written 
down  by  him,  where  he  says  that  he 
believes  the  reading  would  revive  a 
memory  apart  from  the  writing,  and 
refusal  to  permit  such  use  of  it  is 
error.  People  v.  Kennedy,  105  Mich. 
434,  63  N.  W.  405. 

1.  Estes  V.  State  (Ala.),  Z7  So. 
85 ;  Birnbaun  v.  Lord,  7  Misc.  493, 
28  N.  Y.  Supp.  17,  affirming  6  Misc. 
535,  27  N.  Y.  Supp.  135. 

So  a  witness  may  be  impeached  by 
reading  in  evidence  statements  in  his 
affidavit.  United  States  v.  Pagliano, 
53  Fed.  looi ;  Honstine  v.  O'Donnell, 

5  Hun  (N.  Y.)  472. 

Where  a  witness'  signed  statement 
(containing  his  account  of  an  acci- 
dent and  reduced  to  writing  by  a 
claims  agent  of  the  defendant  in  a 
damage  suit  growing  out  of  the  acci- 
dent) was  made  in  the  presence  of 
other  persons,  it  is  error  to  exclude 
the  writing  and  hold  that  the  state- 
ment must  be  proved  by  the  oral 
testimony  of  some  one  who  heard 
the    statements    made.     Chicago,    M. 

6  St.  P.  R.  Co.  V.  Artery,  137  U.  S. 
507. 
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b.  IVritinsn^  Xot  Assented  to  by  Assailed  IVitness.  — (1.)  Writing 
Shown  to  Be  Correct —  (A.)  Writing  Admissible  in  Evidence. —  In  Texas, 
where  a  writing  not  made  by  nor  assented  to  by  an  assailed  witness 
is  sliown  to  correctly  narrate  the  witness'  supposed  variant  state- 
ments, it  may  be  received  in  evidence.^ 

(B.)  Testifying  From  Writing.  —  In  other  jurisdictions,  while  a 
writing  so  authenticated  seems  not  to  be  admissible  as  evidence  in 
itself,  yet  an  impeaching  witness  who  testifies  that  at  the  time  the 
statements  of  an  assailed  witness  narrated  in  a  writing  produced 
by  him  were  fresh  in  his  mind  he  knew  the  writing  correctly  narrated 
them,  may  properly  read  it  in  evidence,  although  he  has  no  inde- 
pendent recollection  of  the  statements.''     In  yet  other  jurisdictions, 


Where  a  witness  voluntarily  signed 
the  minutes  of  his  testimony  before 
the  grand  jury  after  the  same  were 
read  over  to  him,  it  is  error  to  re- 
fuse to  admit  the  minutes  to  prove 
his  statements  before  the  grand  jury. 
State  V.  PhilHps,  ii8  Iowa  660,  92 
N.  W.  876. 

A  letter  written  by  a  witness  is 
admissible  to  prove  his  variant  state- 
ments therein.  Bacot  v.  Hazlehurst 
(Miss.),  23  So.  481. 

2.  That  there  is  no  law  requiring 
testimony  before  a  grand  jury  to  be 
reduced  to  writing  does  not  render 
testimony  so  reduced  to  writing  inad- 
missible to  impeach  a  witness,  the 
writing  having  been  proved  to  be 
correct  by  the  testimony  of  a  grand 
juror.  Parker  v.  State  (Tex.  Crim), 
65  S.  W.  1066. 

Where  the  stenographer  who  re- 
ported a  former  trial  on  being  called 
as  a  witness  swears  that  his  notes 
of  certain  testimony  taken  thereat 
contain  exactly  what  was  said,  but 
the  witness  has  no  independent  rec- 
ollection of  what  was  said,  the 
stenographic  notes  are  admissible  to 
prove  the  former  testimony,  and 
their  exclusion  is  error.  Stringfel- 
low  V.  State,  42  Tex.  Crim.  588,  61 
S.  W.  719- 

3.  Ind'ana. —  Higgins  z'.  State,  157 
Ind.  57,  60  N.  E.  168s;  Houk  v. 
Branson,  17  Ind.  App.  119,  45  N.  E. 
78. 

Iowa.  —  Klotz  V.  James,  96  Iowa  i, 
64  N.  W.  648,  59  Am.  St.  Rep.  348. 

New  York.  —  McCabe  v.  Brayton, 
38  N.  Y.  196;  Halsev  v.  Sinsebaugh, 
15  N.  Y.  485. 

Ohio.  —  Pennsylvania  Co.  v.  Train- 
er,   12  Ohio  Cir.   Ct.   66. 
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Washington.  —  Klepsch  v.  Donald, 
8  Wash.  162,  35  Pac.  621. 

Rationale "  Clearly    his   minutes 

taken  at  the  time,  and  which  he 
swore  were  correct,  were  much  less 
liable  to  err  than  any  recollection  he 
might  have  could  possibly  be.  His 
minivtes  embodied  his  understanding 
of  the  evidence  at  the  time,  and 
would  remain  the  same,  and  not  be- 
come varied  in  the  lapse  of  time ; 
but  his  recollection,  which  would 
start  with  the  same  understanding, 
was  constantly  liable  to  become 
more  or  less  perverted  and  changed, 
or,  in  material  parts,  obliterated  from 
the  memory.  It  could  not  possibly, 
therefore,  be  more  certain  than  the 
minutes,  and  as  every  variation  from 
the  minutes  must  render  it  more  un- 
certain and  unreliable,  any  rule  of 
evidence  which  would  admit  the  rec- 
ollection and  exclude  the  minutes 
must  obviously  be  illogical  and  un- 
sound." Fisher  v.  Kyle,  27  Mich. 
454- 

"  If  entries  or  writings  made  by  a 
person  in  the  performance  of  a  pri- 
vate employment  are  admitted  in  evi- 
dence upon  the  testimony  of  the  per- 
son who  made  them  that  they  are 
correct,  although  he  has  no  recollec- 
tion of  the  facts,  why  on  principle 
and  reason  should  not  the  testimony 
of  a  witness  taken  in  shorthand  by 
an  officer  of  the  court  appointed  for 
that  purpose,  and  whose  sworn  duty 
it  is  to  correctly  report  the  testimony, 
be  admitted  when  it  is  competent  to 
prove  it,  although  the  officer  at  the 
time  of  testifying  has  no  independent 
recollection  of  what  the  witness  testi- 
fied." Pennsylvania  Co.  V.  Trainer, 
12  Ohio  Cir.  Ct.  66. 
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however,  the  witness  can  testify  only  from  a  revived  recollection.'' 
Cross-Examination  as  to  Writing.  —  Where  a  witness  without  recol- 
lection testifies  from  a  writing,  it  must  be  produced  to  enable  the 
adverse  party  to  cross-examine  in  reference  to  it,  and  such  party 
may  read  it  to  the  jury,  not  as  independent  evidence,  but  to  be 
considered  by  them  in  connection  with  the  oral  examination  of  the 
witness.^ 

(2.)  Writing  Not  Authenticated.  —  A  writing  said  to  contain  a 
rehearsal  of  a  witness'  variant  statements,  but  to  which  he  has  not 
assented,  and  which  has  not  been  proved  to  be  correct,  ordinarily 
is  not  by  itself  competent  as  evidence  to  prove  such  statements.^ 
Thus  a  memorandum  of  a  witness'  former  testimony  made  by  a 
mere  bystander  is  not  admissible.'^  Likewise  minutes  of  testimony 
given  before  a  grand  jury  are  not  in  themselves  evidence  of  a 
witness'  statements  made  before  the  jury,*  whether  made  by  a  grand 


Illustrations —  Where  an  official 
stenographer  called  to  prove  certain 
former  testimony  to  impeach  a  wit- 
ness testifies  that  his  notes  were  cor- 
rectly taken  down  and  that  the  writ- 
ing produced  contains  such  notes, 
and  that  he  is  willing  to  swear  to  the 
facts  in  the  notes,  the  fact  that  he 
has  no  independent  recollection  of 
the  statements  in  his  notes  does  not 
render  it  improper  for  him  to  read 
them  as  his  testimony.  Chicago  & 
A.  R.  Co.  V.  Robinson,  i6  111.  App. 
229. 

Where  on  a  former  hearing  a  per- 
son took  down  the  substance  of  cer- 
tain testimony  by  request  of  the 
courtroom  clerk  and  consent  of  coun- 
sel, and  on  subsequent  trial  testifies 
to  the  correctness  of  his  report  of 
the  testimony  and  states  that  he  can 
remember  only  a  synopsis  of  the 
testimony,  it  is  error  to  refuse  to  al- 
low the  writing  to  be  read  in  evi- 
dence, and  to  compel  the  witness  to 
rely  on  his  imperfect  memory. 
Bryan  v.  Moring,  94  N.  C.  687. 

4.  Payne  v.  State,  66  Ark.  545, 
=52  S.  W.  276;  Beavers  v.  Bowen,  26 
ky.  L.  Rep.  291,  80  S.  W.   1 165. 

5.  Chicago  &  A.  R.  Co.  v  Robin- 
son, 16  111.  App.  229. 

6.  A  notice  by  the  district  at- 
torney to  the  defendant  in  a  crim- 
inal prosecution  of  the  introduction 
of  the  testimony  of  a  certain  person 
to  prove  certain  facts  stated  in  the 
notice,  cannot  be  used  by  the  de- 
fendant to  prove  that  person's  vari- 
ant statements  when  such  person  is 
afterward    introduced    as    a    witness 


by  the  state.  State  v.  Ostrander,  18 
Iowa  435,  455. 

A  record  of  judgment  of  a  court 
is  not  competent  to  prove  the  vari- 
ant statements  of  a  witness  in  the 
proceeding  in  which  the  judgment 
was  rendered.  Monyhan  v.  Detroit 
&  S.  Plank  Road  Co.,  129  Mich.  549, 
89  N.  W.  372. 

A  statement  of  the  testimony  of  a 
witness  contained  in  the  report  of 
the  case  in  which  he  testified  as 
published  in  a  volume  of  supreme 
court  decisions,  is  properly  excluded 
when  offered  as  evidence  of  the  wit- 
ness' statements.  State  v.  Whit,  50 
N.   C.  224,  72  Am.  Dec.  533. 

To  the  same  effect  see  also  People 
V.  McKinney.  49  Mich.  334,  13  N. 
W.  6ig;  Nelms  v.  State,  21  Miss. 
500,  53  Am.  Dec.  94. 

7.  Olds  V.  Powell,  10  Ala.  393; 
State  V.  Hayden,  45  Iowa  ii;  Scar- 
borough V.    Smith,   52   Miss.   517. 

8.  State  V.  Hayden,  45  Iowa  11; 
State  V.  Ostrander,  18  Iowa  435,  455- 
456;  State  V.  Thomas,  99  Mo.  235, 
12  S.  W.  643;  Brown  v.  State,  42 
Tex.  Crim.  176,  58  S.  W.  131. 

"  The  minutes  of  the  proceedings 
kept  by  a  grand  jury  are  for  its  own 
use,  and  for  the  information  and  as- 
sistance of  the  prosecuting  officer, 
but  such  ex  parte  proceedings  have 
not  been  invested  by  statute  with 
the  force  of  a  binding  record  against 
individuals  who  appear  before  that 
body  as  witnesses.  They  may  not 
know,  or  be  able  to  know,  what  the 
state  attorney  or  grand  jury  has  re- 
duced   to    writing,    and    there    is    no 
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juror  designated  as  clerk  of  the  lx)dy  pursuant  to  law,  or  by  any 
other  member  of  the  body,  or  by  the  prosecuting  attorney."  Nor 
are  judge's  notes  of  a  witness'  testimony  admissible  for  purposes 
of  impeachment.^"  The  fact  that  the  judge  who  made  the  notes  has 
died  does  not  render  his  notes  any  the  more  admissible." 

Statements  of  Case.  —  A  statement  of  the  case,  brief  of  evidence, 
bill  of  exceptions,  or  similar  writing,  containing  a  statement  of  a 
witness'  former  testimony,  is  not  admissible  as  independent  evidence 
to  prove  such  testimony  for  purposes  of  impeachment,^-  unless 
where  the  witness  is  a  party,"  except  in  civil  cases  in  Kentucky.'* 


way  open  to  them  for  an  investiga- 
tion as  to  what  has  been  reduced  to 
writing  as  their  statements."  Jen- 
kins 7'.  State,  35  Fla.  7Z7,  813-816,  18 
So.   182,  48  Am.  St.  Rep.  267. 

9.  Jenkins  v.  State,  35  Fla.  72,7, 
813-816,  18  So.  182,  48  Am.  St.  Rep. 
267. 

10.  Nelms  v.  State,  21  Miss.  500, 
53  Am.  Dec.  94;  Schall  v.  Miller,  5 
Whart.  (Pa.)  156;  Cohn  v.  Heim- 
bauch,  86  Wis.  176,  56  N.  W.  638. 

The  rule  that  no  man  can  be  heard 
without  oath  holds  as  well  in  case  of 
judicial  officers  as  all  others,  unless 
where  the  law  directs  him  to  do  an 
act  and  receives  his  certificate  as  suf- 
ficient evidence  of  the  act  being  done. 
Foster  v.  Shaw,  7  Serg.  &  R.  (Pa.) 
156. 

11.  Foster  V.  Shaw,  7  Serg.  &  R. 
(Pa.)  156,  where  the  notes  were 
offered  to  prove  a  witness'  corre- 
spondent statements.  "  The  death  of 
the  judge  cannot  stamp  his  notes 
with  higher  credit  than  they  pos- 
sessed  at   his   death." 

12.  Alabama.  — Sonth  &  N.  A.  R. 
Co.  V.  Wood,  72  Ala.  451. 

Georgia.  —  Reid  v.  State,  81  Ga. 
760,  8  S.  E.  431.  See  also  Georgia 
R.  &  Bkg.  Co.  V.  Smith,  85  Ga.  530, 
II  S.  E.  859. 

Contra.  —  Smith   v.    State,    28    Ga. 

Indiana.  —  Pennsylvania  Co.  v. 
Marion,  123  Ind.  415,  23  N.  E.  973, 
18  Am.  St.  Rep.  330,  7  L.  R.  A.  687 ; 
Terry  v.  Shively,  93  Ind.  413;  Glenn 
V.  State,  46  Ind.  368. 

loiva.  —  Boyd  v.  First  Nat.  Bank, 
25  Iowa  255. 

Kentucky.  —  Boner  v.  Com.,  19 
Ky.  L.  Rep.  409,  40  S.  W.  700  (a 
criminal  case). 

New     York.  —  Trenkmann     v. 
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Schneider,  26  Misc.  695,  56  N.  Y. 
Supp.   770. 

Pennsylvania.  —  Edwards  v.  Gim- 
bel,  202  Pa.  St.  30,  51  Atl.  357. 

rr.ra.y.  —  Houston  &  T.  C.  R.  Co. 
V.  Strycharski  (Tex.  Civ.  App.),  35 
S.  W.  851 ;  McCamant  v.  Roberts,  80 
Tex.  316,  15  S.  W.  580,  reversed  15 
S.  W.   1054. 

Rationale.  — The  witness  "has  no 
part  in  the  making  of  it,  no  oppor- 
tunity to  see  that  it  contained  a  cor- 
rect statement  of  his  testimony,  and 
was  hence  not  in  any  way  responsible 
for  what  might  therein  be  contained. 
The  bill  so  offered  was  made  and 
filed  for  the  purpose  of  the  former 
appeal  to  this  court,  in  which  appeal 
the  witness  was  neither  a  party  nor 
in  any  way  interested."  Starret  v. 
Burkhalter,  86  Ind.  439. 

Moreover  "  the  case  on  appeal  is 
not  evidence  upon  oath.  It  may 
have  been  made  up  by  consent,  and 
the  points  in  contradiction  may  not 
have  been  particularly  attended  to 
by  the  judge  before  whom  it  was 
corrected.  The  case  is  conclusive 
against  the  parties  as  to  the  facts 
contained  in  it,  but  not  against  third 
persons  whose  veracity  or  credit  is 
called  in  evidence."  Neilson  v.  Co- 
lumbian Ins.  Co.,  I  Johns  (N.  Y.) 
301. 

13,  Owen  V.  Palmour,  iii  Ga. 
885,  36  S.  E.  969;  Cox  V.  Prater,  67 
Ga.  588.  See  also  Terry  v.  Shively, 
93  Ind,  413;  Glenn  v.  State,  46  Ind. 
368. 

14.  "  The  statements  contained  in 
a  bill  of  exceptions  must  be  supposed 
to  have  undergone  not  only  the  in- 
spection of  each  party,  or  their  coun- 
sel, but,  moreover,  the  scrutiny  and 
supervision  of  the  court  by  whom 
the     exceptions     are     signed.     W^hen 
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Shorthand  Reporter's  Report.  —  In  some  jurisdictions  a  transcript 
of  an  official  shorthand  reporter's  notes  of  former  testimony,  duly 
certified  by  the  reporter  as  a  correct  statement  of  the  testimony, 
is  admissible  as  independent  evidence  to  prove  the  former  witness' 
supposed  variant  statements/'^  In  other  jurisdictions  the  mere  cer- 
tification does  not  warrant  the  admission  of  the  notes  or  transcripts/* 
D.  Prooi^  as  to  Truth  of  Variant  Statements. — The  im- 
peaching party  may  not  go  into  the  truth  or  falsity  of  the  variant 
statement,  but  is  limited  to  proof  that  the  statement  was  made, 
and  to  showing-  with  what  deliberation  and  solemnity  it  was  made.^'' 


enrolled,  those  statements,  in  fact, 
compose  part  of  the  record,  and  are 
entitled  to  as  much  verity,  and  are 
deserving  as  much  credit,  as  would 
be  the  testimony  of  any  witness  who 
might  prove  what  the  witness  whose 
statements  are  contained  in  the  rec- 
ord proved  on  a  previous  trial." 
Baylor  v.  Smithers,  i  T.  B.  Mon. 
(Ky.)   6. 

Contra.  —  Criminal  cases:  Boner 
V.  Com.,  19  Ky.  L.  Rep.  409,  40  S. 
W.   700. 

15.  New  Brunswick.  —  C  o  n  s  o  1 . 
Stat.  1903,  c.  117,  §13;  c.  127,  §26. 

Victoria.  —  Ev.  Act  1890  (No.  2) 
(S4  Vict.  No.   1201),  §  7. 

California. —  Code  Civ.  Proc,  §  273. 

lozva.  —  Acts  27th  Gen.  Assem., 
c.  9;  Hibbard  v.  Zenor,  82  Iowa  505, 
49  N.  W.  63. 

Maine.  —  Rev.  Stat.  1903,  c.  84, 
§  162. 

Oklahoma.  —  Wilson's  Rev.  & 
Anno.  Stat.  1903,  §  1904. 

Where,  however,  the  transcript  is 
not  properly  certified  as  required  by 
the  statute,  it  is  inadmissible.  Con- 
nell  V.  Connell,  119  Iowa  60J,  03  N. 
W.  582. 

In  Iowa,  "  when  the  reporter 
taking  such  notes  .  .  .  has  ceased 
to  be  the  reporter  of  such  court,  any 
transcript  by  him  made  therefrom, 
and  sworn  by  him  before  any  person 
authorized  to  administer  an  oath  as 
a  full,  true  and  complete  transcript 
of  the  notes  of  the  witness  a  tran- 
script of  whose  testimony  is  de- 
manded, shall  have  the  same  force 
and  effect  as  though  duly  certified 
by  the  reporter  of  said  court."  .\cts 
2"th  Gen.  Assem.,  c.  9. 

In  Vermont,  to  render  the  tran- 
script admissible,  it  is  not  necessary 
either  that  it  was  ordered  by  the 
trial    judge,     or    that    it     was     filed. 


Bridgeman  v.  Corey's  Estate,  62  Vt. 
I,  20  Atl.  273. 

16.  Illinois.  —  Phares  v.  Barber, 
61    111.   271. 

Kentucky.  —  Beavers  v.  Brown,  26 
Ky.  L.  Rep.  291,  80  S.  W.  1165. 

Michigan.  — ■  People  v.  Consid5ne, 
105  Mich.  149,  63  N.  W.  196;  Toohey 
V.  Plummer,  69  Mich.  345,  37  N.  W. 
297;  People  V.  Becker,  48  Mich.  43, 
II  N.  W.  779;  Edwards  v.  Heuer, 
46  Mich.  95,  8  N.   W.  717. 

Virginia.  —  Portsmouth  St.  R.  Co. 
v.   Peed,  47   S.   E.  850. 

IVashington.  —  Redford  v.  Spo- 
kane St.  R.  Co.,  15  Wash.  419,  46 
Pac.  650;  State  v.  Freidrich,  4  Wash. 
204,  29  Pac.  1055,  30  Pac.  22S,  31 
Pac.   332. 

17.  Cases  admitting  proof  as  to 
truth  of  variant  statements : 

Where  a  witness'  variant  state- 
ments on  a  former  trial  are  proved 
it  is  error  to  exclude  the  further 
proof  that  on  such  trial  the  witness 
produced  a  witness  in  corroboration 
of  his  testimony.  Bageard  v.  Con- 
solidated Traction  Co.,  64  N.  J.  L. 
316,  45  Atl.  620,  81  Am.  St.  Rep.  498, 
49  L.  R.  A.  424. 

Where  variant  statements  of  pros- 
ecutrix in  an  action  for  seduction 
are  offered  to  .  impeach  her,  it  is 
error  to  exclude  the  further  proof 
that  they  were  made  before  church 
elders  in  their  official  capacity,  that 
fact  adding  solemnity  and  weight 
to  the  variant  statements.  State  v. 
Garland,  95  N.  C.  671. 

Cases  excluding  proof  as  to  truth 
of  variant   statements : 

It  is  improper  for  a  party  on  di- 
rect examination  to  ask  an  impeach- 
ing witness  called  to  prove  variant 
statements  made  in  former  testimony 
if    he    believed    the    witness'    former 
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5.  Explanation  of  Variant  Statements.  —  A.  Right  to  Expla- 
NATiDiX.  —  a.  Of  Witness.  —  Where  on  cross-examination  a  witness 
admits  having  made  a  statement  concerning  which  he  is  questioned, 
it  is  his  right  to  make  such  explanation  as  he  elects.^*     Where  the 


testimony.  Hamilton  v.  State,  40 
Tex.  Crim.  464,  51  S.  W.  217. 

It  is  not  competent  for  the  im- 
peaching party  to  prove  that  the  vari- 
ant statements  of  the  assailed  wit- 
ness that  he  has  put  in  evidence  are 
not  true.  "  Though  every  witness  may 
be  supposed  to  come  prepared  to  sus- 
tain the  truth  of  his  testimony  on  the 
tria!,  and  his  general  character,  he 
cannot  be  expected  to  come  prepared 
to  prove  the  truth  of  every  collateral 
statement  he  may  have  made  on  an- 
other occasion."  Carlton  v.  Unis,  4 
Gratt.   (Va.)   58. 

18.  Where  on  cross-examination 
witness  admits  having  made  a  vari- 
ant statement  he  has  the  right  to  ex- 
plain ;  it  is  error  to  exclude  his  ex- 
planation. 

England.  —  The  Queen's  Case,  2 
Brod.  &  Bing.  284,  313,  6  E.  C.  L. 
161,  22  R.  R.  622. 

United  States.  —  Peters  v.  United 
States,  36  C.  C.  A.  105,  120,  94  Fed. 
127. 

Alabama.  —  Thomas  v.  State,  103 
Ala.   18,   16  So.  4. 

Arkansas.  —  Sandels  &  Hill's  Dig., 
§  2960. 

California.  —  Code  Civ.  Proc, 
§  2052 ;  People  v.  Shaver,  120  Cal. 
354,  52  Pac.  651  ;  People  v.  Devine, 
44  Cal.  452. 

Georgia.  —  Spearman  v.  Sanders, 
49  S.  E.  296. 

Idaho.  —  Code    Civ.    Proc,    §4491. 

Illinois.  — Atchison,  T.  &  S.  F.  R. 
Co.  V.  Feehan,  149  111.  202,  36  N.  E. 
1036;  Aneals  v.  People,  134  111.  401, 
412,  25  N.  E.  1022 ;  Hoge  v.  People, 
117  111.  35,  49,  6  N.  E.  796. 

Indian  Territory.  —  Stat.  1899, 
§  2018. 

loiixi. — In  re  Townsend's  Estate, 
122  Iowa  246,  97  N.  W.  1108;  Smith 
7'.  Weeks,  54  Iowa  411,  6  N.  W.  592. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §  598  (applicable  to  writ- 
ten statements)  ;  Armstrong  v.  Com., 
16  Ky.  L.  Rep.  494,  29  S.  W.  342. 

Massachusetts. — Rev.  Laws  1902, 
c.  175,  §24;  Brooks  V.  Weeks,  121 
Mass.   433. 

Michigan.  —  Stoudt     v.     Shepherd, 
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7i  Mich.  588,  41  N.  W.  696;  Doty  v. 
Gillett,  43   Alich.   203,  5   N.   W.  89. 

Minnesota.  —  Yale  v.  Edgerton,  14 
Minn.  194. 

Montana.  —  Code  Civ.  Proc, 
§3380;  Kcniu;lly  v.  Savage,  18  Mont. 
119,  44  Pac.  400. 

Nebraska.  —  Strader  v.  White,  2 
Neb.  348,  360. 

New  York.  —  Lemoine  v.  Gauton,, 
2  E.  D.  Smith  343. 

North  Carolina.  —  Peck  v.  Man- 
ning, 99  N.  C.  157,  5  S.  E.  743- 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §  853 ;  State  v.  Steeves,  29 
Or.  85,   103-104,  43  Pac.  947. 

Pcnnsyliania. — Jacoby  v.  North 
British  &  Merc  Ins.  Co.,  10  Pa. 
Super.  Ct.  366,  44  Wkly.  Notes  Cas. 
226. 

Rhode  Island.  —  Hazard  v.  New 
York,  B.  &  P.   R.  Co.,  2  R.  I.  62. 

Tennessee.  —  Graham  v.  McRey- 
nolds,  90  Tenn.  673,  18  S.  W.  272. 

Texas.  —  Smith  v.  Traders'  Nat. 
Bank,  82  Tex.  368,  17   S.  W.  779. 

I'ermont.  —  State  z\  Bedard,  65 
Vt.   278,   26  Atl.   719. 

So  where  a  proper  question  is  put 
to  a  witness  to  lay  a  foundation  for 
his  impeachment,  counsel  has  no 
right  to  limit  his  reply  to  a  cate- 
gorical yes  or  no.  Washington  v. 
State,    63    Ala.    189. 

Where  a  letter  is  put  in  evidence 
to  contradict  a  witness,  it  is  error 
to  refuse  to  permit  the  witness  ta 
■explain  any  variance  between  the 
letter  and  his  testimony  from  the 
witness  stand.  Douglas  v.  Douglas, 
4  Idaho  293,  ;iS  Pac.  934. 

Alleged  variant  statements  made 
in  the  course  of  a  conversation  are 
open  to  explanation  the  same  as 
when  made  in  any  other  form.  State 
T.  McGaffin,  36  Kan.  315,  13  Pac. 
560. 

Variant  Statements  Made  in  Depo- 
sition.—  Where  the  witness'  sup- 
posed variant  statements  were  made 
in  a  deposition,  it  is  error  to  refuse 
to  allow  the  witness  to  explain  his 
testimony  therein  on  the  ground  that 
the  deposition  is  a  record.  People  z>. 
Lambert,  120  Cal.  170,  52  Pac.  307. 
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witness  denies/"  or  docs  not  directly  admit,  having  made  the  state- 
ment,"" and  it  is  afterward  proved  against  him,  it  is  his  right  to 
make  an  explanation.  Where  the  witness  denies  having  made  the 
statement  in  the  words  or  form  imputed  to  him,  he  may  properly 
add  to  his  denial  an  explanation  of  the  statement  he  actually  did 
make.^^ 

Where  a  witness  supposed  variant  statements  are  received  in 
evidence  without  a  foundation,  the  witness  is  afterward  entitled 
to  give  an  explanation.--  An  accomplice,-''  a  party,-*  or  one  who 
admits  that  his  testimony  differs  from  that  he  formerly  gave,-^ 
may  explain  his  variant  statements. 

b.  Of  Party  Calling  Witness.  —  It  is  the  right  of  the  party  who 
called  the  witness  to  recall  him  in  order  that  he  may  have  an  oppor- 


19.  Where  on  cross-examination 
witness  denies  having  made  variant 
statements,  but  they  are  afterward 
proved,  he  has  a  right  to  explain. 
People  V.  Smith,  134  Cal.  453,  66 
Pac.  669;  Hopler  v.  Hunter  Arms 
Co.,  64  App.  Div.  80,  71  N.  Y.  Supp. 
687;  Sloan  V.  New  York  C.  R.  Co., 
45  N.  Y.  125 ;  Dufresne  v.  Weise,  46 
Wis.  29b,   I   N.  W.  59. 

Contra.  —  Patrick  v.  Howard,  47 
Mich.  40,  10  N.  W.  71. 

20.  Where  a  witness  on  being 
questioned  as  to  his  outside  variant 
statements  says  he  does  not  remem- 
ber having  made  them,  and  they  are 
proved  and  are  variant,  the  witness 
must  be  afforded  an  opportunity  to 
make  any  explanation  in  his  power. 
"  It  is  obviously  just,  where  the 
variance  between  the  present  state- 
ments of  the  witness,  upon  oath,  and 
his  former  statement,  as  reported  by 
a  third  person,  may  be  as  much 
owing  to  the  mistake  of  the  one  as 
the  misstatement  of  the  other,  that 
the  memory  and  credit  of  both  wit- 
nesses should  be  fairly  tried  and  con- 
trasted. The  supposed  contradiction 
may  be  satisfactorily  explained ;  and 
hence  the  opportunity  to  explain 
must  be  afforded."  Weir  v.  McGee, 
25  Tex.  Supp.  20,  2)2. 

21.  Henderson  v.  State,  70  Ala. 
29;   Haley  v.   State,  63  Ala.  83. 

22.  Blake  v.  Stoddard,  107  :\Iass. 
Ill;  Way  v.  Butterworth,  106  Mass. 
75 ;  Villineuve  v.  Manchester  St.  R. 
(N.  H.),  60  Atl.  748. 

Where  a  hearing  is  had  on  c.v 
parte  affidavits,  and  after  the  affi- 
davit   of    one    witness    is    introduced 


the  adverse  party  puts  in  evidence 
affidavits  of  previous  contradictory 
statements  made  by  this  witness,  if 
the  opportunity  is  claimed,  the  court 
has  power  to  receive  an  additional 
affi;davit  from  the  witness  sought  to 
be  impeached.  Dabney  v.  Mitchell, 
66  Ala.  495. 

Where  a  deponent's  variant  state- 
ments are  proved  to  impeach  him 
without  a  foundation,  the  trial  court 
will  give  time  for  the  assailed  wit- 
ness to  appear,  or  for  other  deposi- 
tions to  be  taken  relative  to  the  mat- 
ters put  in  evidence  to  impeach  him. 
It  may  sometimes  be  inconvenient ; 
but  if  justice  requires  delay,  it  will 
be  given.  Tucker  v.  Welsh,  17 
Mass.    160,  9  Am.   Dec.   137. 

23.  The  fact  that  the  assailed 
witness  is  alleged  to  be  an  accom- 
plice of  the  defendant  on  trial  in  the 
prosecution  does  not  preclude  his 
right  to  explain.  Craft  v.  Com.,  5 
Ky.   L.   Rep.   53. 

24.  A  party  to  an  action,  when  a 
witness,  is  entitled  to  the  privilege 
of  making  explanation  of  variant 
statements.  Blake  v.  Stoddard,  107 
Mass.   III. 

25.  Where  a  witness  after  his 
deposition  was  taken  found  he  was 
mistaken  and  testified  on  a  subse- 
quent trial  contrary  to  his  deposition, 
and  such  deposition  was  put  in  evi- 
dence to  impeach  him,  the  fact  that 
the  witness  did  not  ask  leave  to 
amend  his  deposition  after  discover- 
ing his  mistake  does  not  render  it 
improper  to  permit  the  witness  to 
explain.  Blake  v.  Stoddard,  107 
Mass.   III. 
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tunity  to  explain,""  and  to  re-examine  him  with  a  view  to  eliciting  an 
explanation-^  of  proved  or  admitted  variances.  Where  a  witness 
makes  a  qualified  denial,  although  no  impeaching-  witnesses  are 
called,  the  party  who  called  the  witness  may  properly  question  him 
as  to  what  he  did  say.^^ 

c.  Of  Impeaching  Party. — A   party   who,   after  a   witness   has 


26.  Where  on  cross-examination 
a  witness  did  not  admit  having  made 
a  vr.riant  statement  and  it  is  proved, 
the  party  calling  the  witness  is  en- 
titled to  recall  witness  for  explana- 
tion. 

England.  —  Crowley  v.  Page,  7 
Car.  &  P.  789. 

California.  —  People  v.  Wessel,  98 
Cal.  352,  2,2,  Pac.  216. 

lozva.  —  McMurrin  v.  Rigby,  87 
Iowa  18,  53  N.  W.  1079. 

Minnesota. — Jasper  v.  Lano,  17 
Minn.  296. 

Nciv  York.  —  Romertze  v.  East 
River  Nat.  Bank,  49  N.  Y.  577; 
Clapp  V.   Wilson,   5  Denio  285. 

Contra.  —  Bick  v.  Reese,  51  Hun 
639,  3  N.  Y.  Supp.  757. 

The  objection  to  permitting  the 
party  to  recall  the  witness,  that  the 
witness  had  already  been  examined 
on  the  subject  and  had  free  oppor- 
tunity to  qualify,  explain,  or  deny 
the  statements,  and  had  already  di- 
rectly denied  them,  and  that  the  ob- 
jecting party  had  already  been 
obliged  to  question  the  witness  in  re- 
spect to  them,  is  not  well  taken. 
Jasper  v.  Lano,  ly  Minn.  296. 

Where  the  witness  is  not  first  ex- 
amined as  to  his  variant  statement, 
the  party  is  entitled  to  recall  wit- 
ness for  explanation.  Rowland  v. 
Conway,  Abb.  Adm.  281,  12  Fed. 
Cas.  No.  6793 ;  Gould  v.  Norfolk 
Lead  Co.,  9  Cush.  (Mass.)  338,  57 
Am.  Dec.  50;  State  v.  Winkley,  14 
N.  H.  480,  493. 

27.  Where  a  witness'  variant 
statements  are  shown,  the  party  call- 
ing the  witness  has  a  right  to  re- 
examine witness  to  elicit  explana- 
tion. 

Alabama.  —  Campbell  v.  State,  23 
Ala.  44,  76. 

California.  —  People  v.  Smith,  134 
Cal.  453,  66  Pac.  669. 

Minnesota.  —  Jaspers  v.  Lano,  17 
Minn.  296. 

North  Carolina.  —  State  v.  Pulley, 
63  N.  C.  8. 
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South  Carolina.  —  State  v.  Mc- 
Daniel,  68  S.  C.  304,  47  S.  E.  384. 
102  Am.  St.  Rep.  661. 

So  where  on  cross-e.xamination  a 
witness'  variant  statements  are 
brought  out  (he  having  admitted 
m;iking  them)  it  is  proper  on  redi- 
rect examination  to  ask  the  witness 
to  explain  the  variance.  People  v. 
Glover,  141  Cal.  233,  244,  74  Pac. 
745- 

Where  the  witness  on  cross-ex- 
amination denies  having  made  the 
variant  statements  attributed  to  him, 
but  they  are  proved,  it  is  proper  to 
allow  the  re-examination  of  the  as- 
sailed witness  with  a  view  to  obtain- 
ing his  explanation.  Louisville  & 
N.  R.  Co.  V.  Alumbaugh,  21  Ky.  L. 
Rep.    134,  51   S.  W.   18. 

Where  a  witness'  variant  state- 
ments have  been  proved  by  the  ad- 
verse party  without  first  having  given 
the  witness  an  opportunity  to  ex- 
plain, the  party  calling  the  witness 
has  a  right  to  re-examine  him  in 
explanation  of  the  contradiction. 
Villineuve  v.  Manchester  St.  R.  (N. 
H.),  60  Atl.  748. 

In  New  York  the  right  of  the 
party  to  re-examine  the  witness  is 
discretionary  with  the  trial  court. 
Gilbert  v.  Sage,  57  N.  Y.  639. 

Likewise  where  the  cross-e.xami- 
nation of  a  witness  develops  an  ap- 
parent contradiction  in  his  testimony, 
the  party  calling  him  is  entitled  to 
have  an  explanation  of  the  seeming 
contradiction,  and  its  exclusion  is 
error.  O'Donnell  v.  Interurban  St. 
R.  Co.,  88  N.  Y.  Supp.  1016. 

28.  Barber  v.  State  (Tex.  Crim.), 
69  S.  W.  515. 

Likewise  where  the  adverse  party 
questioned  a  witness  as  to  his  state- 
ments in  a  certain  deposition,  the 
party  calling  the  witness  may  read 
his  statement  in  the  deposition  touch- 
ing the  matter  about  which  he  was 
questioned.  Wilson  v.  Wilson  (Tex. 
Civ.  App.),  79  S.  W.  839- 
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denied  making  a  variant  statement,  proves  it,  may  afterward  recall 
the  assailed  witness  that  he  may  explain.-'' 

d.  Right  to  Explain  as  Affected  by  Sufficiency  of  Explanation. 
The  sufficiency  of  the  explanation  offered  does  not  affect  its  admis- 
sibility.^" 

e.  As  Affected  by  Prejudicialness  to  Adverse  Party.  —  The  fact 
that  the  explanation  involves  an  attack  upon  the  party  against 
whom  the  witness  testified  does  not  render  it  inadmissible.^^ 

B.  Subject-Matter  of  Explanation.  —  In  explanation  of  the 
variance  a  witness  may  state  the  circumstances  under  which  the 
statements  were  made,^-  or  the  motives  that  induced  him  to  make 
them,'"  or  his  mental  condition  at  that  time.^*  The  assailed  witness 
may  also  state  that  at  the  time  he  made  the  variant  statement  he 
was  mistaken,^^  or  that  the  variant  statement  was  untrue.^*^     ]\Iore- 


29.  Villineuve  v.  Manchester  St. 
R.  (N.  H.),  60  All.  748. 

30.  People  v.  Shaver,  120  Cal. 
354,  ^2  Pac.  651. 

31.  So  it  is  proper  to  permit  a 
witness  for  the  state  in  a  criminal 
prosecution  to  state  in  explanation 
of  his  variant  testimony  before  the 
coroner's  inqueist  that,  knowing  the 
character  of  the  accused  and  his 
brother,  he  was  afraid  at  the  time 
of  the  inquest  to  testify  against  him. 
People    V.    Smith,    134    Cal.    453,    66 

P3.C       660 

32.  Robb  V.  Hackley,  23  Wend. 
(N.  Y.)  49;  Strader  v.  White,  2  Neb. 
348,  360. 

33.  Johnson  v.  State,  102  Ala.  i, 
20-21,  16  So.  99;  Campbell  v.  State, 
23  Ala.  44,  76;  Strader  v.  White,  2 
Neb.  348,  360. 

So  it  is  error  to  refuse  to  allow 
the  assailed  witness  to  state  what  he 
intended  to  accomplish  by  signing 
the  writing  containing  the  variant 
statements.  Wheeler  v.  F.  A.  Buck 
&  Co.,  23  Wash.  679,  63  Pac.  566. 

34.  Where  a  female  witness'  vari- 
ant statements  on  a  former  trial  are 
shown,  she  may  testify  in  order  to 
explain  the  variance  that  she  was  so 
scared  and  embarrassed  on  the  for- 
mer proceeding  that  she  did  not  re- 
member the  facts.  Anderson  v. 
State,  104  Ala.  83,  16  So.  108. 

The  assailed  witness  should  be 
permitted  to  testify,  in  explanation 
of  variant  statements  in  an  affidavit 
made  by  him,  that  it  was  made 
through  duress  and  fear.  Hendrick- 
son  V.  Com.,  22,  Ky.  L.  Rep.  1191, 
64  S.   W.  954- 


It  is  not  error  to  allow  a  witness 
to  state  that  she  gave  the  former 
variant  testimony  at  the  request  of 
defendant  and  because  of  fear  of 
personal  injury  if  she  did  not  testify 
as  he  desired.  People  v.  Loomis,  "76 
App.  Div.  243,  78  N.  Y.  Supp.  578. 

The  fact  that  the  witness  was  ill 
when  the  variant  statement  was  made 
is  admissible  to  explain  it.  Brack- 
et! V.  Wait,  6  Vt.  411. 

35.  Blake  v.  Stoddard,  107  Mass. 
III. 

Similarly,  it  is  proper  to  permit  a 
witness  to  state,  in  explanation,  that 
the  assailed  witness  from  her  want 
of  familiarity  with  the  English 
language  sometimes  apparently  found 
it  difficult  to  understand  the  ques- 
tions asked.  Gibbs  v.  State  (Tex. 
Crim.),  20  S.  W.  919. 

36.  Rationale. —  "  The  testimony 
of  the  witness  was  both  competent 
and  relevant  on  this  point.  She  best 
of  all  knew  which  of  her  statements 
was  true.  She  had  given  the  one 
and  was  confronted  by  the  other; 
they  were  inconsistent,  and  she  had 
a  right  to  explain  .  .  .  her  for- 
mer statements.  If,  in  the  explana- 
tion, she  declared  that  her  former 
statement  was  untrue,  this  certainly 
was  an  explanation,  as  far  as  it 
went,  and  no  reasonable  objection 
could  be  made  to  this  way  of  ex- 
plaining it."  People  V.  Glover,  141 
Cal.  233,  244,  74  Pac.  745. 

So  a  question  put  to  an  assailed 
witness,  on  recalling  him  to  ex- 
plain, whether  he  heard  the  evi- 
dence of  the  impeaching  witness,  and 
if  it  was  true,  is  well   enough  as  to 
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over,  so  much  of  the  context  of  the  variant  statement  as  tends  tO' 
explain   it   and   reconcile   the   variance   may   be   proved. ^^ 

In  some  jurisdictions  all  the  witness'  statements  made  on 
the  occasion  of  the  variant  statement  may  be  proved  for  this  pur- 
pose,^* but  in  others  the  proof  must  be  limited  to  such  portions 
thereof  as  relate  to  the  supposed  variant  statement.^" 


form.  Francis  v.  Rosa,  151  Mass. 
532,  24  N.  E.  1024. 

37.  Arkansas.  —  See  St.  Louis, 
Iron  Mt.  &  S.  R.  Co.  v.  Faisst,  68 
Ark.  587,  61   S.  W.  374- 

Connecticut.  —  Appeal  of  Harrison, 
48  Conn.  202. 

Georgia.  —  Pound  v.  State,  43  Ga. 
88,  131. 

Indiana.  —  Miller  v.  Preble,  142 
Ind.  632,  42  N.  E.  220. 

Kentucky.  —  Galloway  v.  Com.,  4 
Ky.  L.  Rep.  720. 

Maine.  —  Webster  v.  Calden,  55 
Me.  165. 

Nezv  York.  —  Chesebrough  v.  Con- 
over,  66  Hun  634,  21  N.  Y.  Supp. 
566,  affirmed  140  N.  Y.  382,  35  N. 
E.   633. 

North  Carolina. —  Hopkins  v.  Hop- 
kins, 132  N.  C.  25,  43  S.  E.  506. 

Oklahoma.  —  Huntley  v.  Territory, 
7  Okla.  60,  54  Pac.  314. 

Pennsylvania.  —  Rudy  v.  Myton,  19 
Pa.  Super.  Ct.  312. 

Vermont.  —  Bellows  v.  Sowles,  59 
Vt.  63,  7  Atl.  542. 

Where  the  variant  statement  was 
contained  in  a  conversation,  it  is 
often  necessary  to  give  both  sides 
of  the  conversation  to  explain  fully 
the  witness'  part  in  the  conversation, 
especially  where  most  of  the  assailed 
witness'  part  in  it  consisted  in  nod- 
ding his  head  either  as  meaning  he 
understood  or  as  meaning  that  h'e 
assented  to  some  of  the  statements 
of  his  interlocutor.  Savannah,  F.  & 
W.  R.  Co.  V.  Holland,  9  S.  E.  1040; 
.y.  c.  82  Ga.  257,  269,  10  S.  E.  200, 
14  Am.   St.   Rep.    158. 

The  rule  permitting  the  context,  so 
far  as  relevant,  to  be  shown,  is 
equally  applicable  whether  or  not 
the  former  variant  statement  was 
made  under  oath.  Lowe  v.  State,  97 
Ga.  792,  25  S.  E.  676. 

The  mere  statement,  however,  of 
an  assailed  witness,  on  being  inter- 
rogated as  to  certain  supposed  vari- 
ant statements,  that  he  could  not 
answer   without   giving   the    declara- 
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tions  of  a  certain  other  person  made 
at  the  same  time  in  the  witness' 
presence  (such  other  declarations 
being  prima  facie  inadmissible),  is 
no  sufficient  reason  for  their  ad- 
mission, and  their  exclusion  is 
proper,  where  no  further  showing 
was  made.  McGehee  v.  Mahone,  27 
Ala.  258. 

38.  Wills  V.  State,  74  Ala.  21 
(where  variant  statement  was  in 
signed  writing)  ;  Heirs  of  Holman  v. 
Bank  of  Norfolk,  12  Ala.  369,  409 
(where  variant  statement  was  in 
deposition)  ;  Com.  v.  Hawkins,  3 
Gray  (Mass.)  463  (where  variant 
statement  was  in  signed  writing)  ; 
Dunbar  v.  McGill,  69  Mich.  297,  27 
N.  W.  285  (where  variant  statement 
was  in  former  testimony)  ;  Thornton 
V.  State  (Tex.  Crmi.),  65  S.  W. 
1 105  (where  variant  statement  was 
in  deposition  taken  at  examining 
trial);  Ball  v.  State  (Tex.  Crim.), 
36  S.  W.  448  (where  variant  state- 
ment was  in  conversation)  ;  Jones  v. 
State  (Tex.  Crim.),  25  S.  W.  634 
(where  variant  statement  was  in 
writing)  ;  Schmick  v.  Noel,  72  Tex. 
I,  8  S.  W.  83  (where  variant  state- 
ment   was    in    deposition). 

39.  Bellows  v.  Sowles,  59  Vt.  63, 
7  Atl.  542. 

So  where  a  witness'  former  affi- 
davit, containing  variant  statements, 
referred  to  certain  other  affidavits,  it 
is  proper  to  refuse  to  permit  them  to 
be  read.  People  v.  Samonset,  97 
Cal.  448,  32   Pac.   520. 

Where  a  variant  statement  in  a 
deposition  is  read  in  evidence  to 
impeach  a  witness,  it  is  proper  to 
exclude  the  whole  of  the  remainder 
of  the  deposition,  when  offered  to 
sustain  the  witness.  Webster  v. 
Calden,    55    Me.    165. 

Where,  however,  the  impeaching 
party  produced  for  purposes  of  im- 
peachment a  copy  merely  of  certain 
extracts  from  the  stenographic  re- 
port of  the  witness'  former  testi- 
mony,   and   the   other   party   had    no 
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C.  Time  for  Explanation.  —  Where  on  cross-examination  a 
witness  admits  having-  made  a  variant  statement,  in  many  juris- 
dictions the  opportunity  to  explain  must  then  be  afforded/"  and  in 
other  jurisdictions  it  is  proper  to  allow  explanations  at  that  time.*^ 

Where  on  cross-examination  a  witness  denies  having  made  a 
certain  variant  statement,  and  it  is  afterward  proved  by  the  cross- 
examining  party,  the  witness'  explanation,  if  any,  may  properly 
be  elicited  when  the  other  party's  turn  to  put  in  evidence  arrives." 

D.  Determination  of  Sufficiency  of  Explanation.  —  The 
reasonableness  and  sufficiency  of  the  explanation  are  addressed 
to  the  jury.*' 

E.  Right  to  Corroborate  Explanation.  —  It  has  been  held 
that  where  a  witness  had  denied  making  a  variant  statement,  which 
was  then  proved,  the  party  calling  him  cannot  in  addition  to  his 
own  explanation  introduce  testimony  to  corroborate  such  expla- 
nation.** 

6.  Rebuttal  of  Variant  Statements.  —  Where  any  proof  of  a 
witness'  variant  statements  is  offered  in  evidence  by  the  adverse 
party,  it  is  proper  for  the  party  calling  the  witness  to  adduce  other 
proof  showing  that  the  statements  were  not  in  fact  variant  from 


copy  of  such  report,  it  is  proper  for 
him  to  call  the  stenographer  who  re- 
ported the  former  trial  and  have  him 
read  his  original  notes  in  extcnso, 
some  of  them  being  relevant,  but 
most  of  them  irrelevant.  It  was  the 
duty  of  the  impeaching  party  to  pro- 
duce a  copy  of  the  entire  report, 
and  if  he  had  done  so  the  case  would 
not  have  been  lumbered  with  irrele- 
vant evidence,  but  having  failed  to 
produce  such  copy  he  cannot  com- 
plain. It  was  the  duty  of  the  trial 
judge,  however,  to  instruct  the  jury 
to  disregard  so  much  of  the  stenog- 
rapher's testimony  as  was  not  rele- 
vant.    Noyes  v.  Oilman,  71  Me.  394. 

40.  Arkansas.  —  Sandels  &  Hill's 
Dig.,  §  2960  (applicable  to  written 
statements). 

California.  —  Code  Civ.  Proc, 
§  2052. 

Idaho.  —  Code    Civ.    Proc,    §4491. 

Illinois.  —  Aneals  v.  People,  134 
111.  401,  412,  25  N.  E.  1022.  See  also 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Fee- 
han,    149  111.  202,  36  N.   E.   1036. 

/  ;;  d  i  a  n  Territory.  —  Stat.  1899, 
§  2018  (applicable  to  written  state- 
ments). 

Massachusetts.  —  Rev.  Laws  1902, 
c.  175,  §24;  Brooks  V.  Weeks,  121 
Mass.  433. 


Montana.  —  Code  Civ.  Proc, 
§3380. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §853;  State  v.  Steeves,  29 
Or.  85,  103-104,  43  Pac  947. 

Rhode  Island.  —  Hazard  v.  New 
York,  B.  &  P.  R.  Co.,  2  R.  I.  62. 

41.  The  Queen's  Case,  2  Brod.  & 
Bing.  (Eng.)  284,  313,  6  E.  C.  L. 
161,  22  R.  R.  622;  Smith  v.  Traders' 
Nat.  Bank,  82  Tex.  368,  17  S.  W. 
779- 

Where  on  cross-examination  a  wit- 
ness admits  having  made  certain 
variant  statements,  it  is  proper  for 
the  witness  on  redirect  examination 
to  explain  and  for  the  party  intro- 
ducing him  to  show  the  reason  for 
his  false  statement.  Armstrong  v. 
Com.,  16  Ky.  L.  Rep.  494,  29  S.  W. 
342. 

42.  Romertze  v.  East  River  Nat. 
Bank,  49  N.  Y.  577. 

43.  Peters  v.  United  States,  36  C. 
C.  A.   105,  120,  94  Fed.  127. 

44.  Where  an  assailed  witness 
does  not  admit  having  made  certain 
variant  statements,  but  they  are 
proved,  and  the  assailed  witness 
afterward  explains  the  statements,  it 
is  proper  to  reject  the  testimony  of 
other  witnesses  called  to  sustain  the 
testimony   of  the   assailed  witness   as 
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the  witness'  testimony.'"^  Proof  that  the  impeaching  witness  could 
not  have  heard  the  alleged  statements  he  testified  to  is  admissible/' 
And  sin;h  evidence  must  be  admitted  if  offered  at  the  first  oppor- 
tunity, although  that  be  after  the  party  offering  it  has  closed  his 
case/^ 

7.  Surrebuttal  of  Explanatory  or  Rebutting  Evidence.  —  In  Gen- 
eral. —  Where    an    assailed    witness    gives    an    explanation    of    his 


to  the  character  of  his  alleged  vari- 
ant statements.  Dufresne  v.  Weise, 
46  Wis.  290,  I  N.  W.  59. 

45.  Evans  v.  State,  95  Ga.  468,  22 
S.  E.  2^;  State  V.  Houghton  (Or.), 
75  Pac.  887;  Graham  v.  McReynoids, 
90  Tenn.  673,  18  S.  W.  272. 

Where  witnesses  are  called  to  an 
assailed  witness'  variant  statements 
in  a  certain  conversation,  other  per- 
sons present  may  be  called  to  give 
a  dififerent  version  of  the  assailed 
witness'  statements  therein.  Griffin 
V.   State,  76  Ala.  29. 

Where  a  witness  testifies  to  vari- 
ant statements  made  by  a  witness 
before  a  coroner's  jury,  a  written 
statement  of  the  testimony  given 
thereat  may  be  put  in  to  contradict 
the  impeaching  witness.  Hubbard  v. 
State,  :i7  Fla.   156,  20  So.  235. 

Where  the  official  reporter  of  the 
court  before  which  a  witness  made 
the  supposed  variant  statements  is 
called  to  prove  the  witness'  variant 
statements,  it  is  proper  in  rebuttal  to 
call  the  bailiff  of  the  court  and  the 
presiding  judge  to  show  that  there 
was  in  fact  no  variance  between  such 
former  testimony  and  the  witness' 
present  testimony.  Such  evidence  is 
not  objectionable  as  proving  a  wit- 
ness' former  consistent  statements  to 
confirm  him.  State  v.  Houghton 
(Or.),  75   Pac.  887. 

Particular  instances  of  evidence 
inadmissible  to  rebut  impeaching 
proof: 

Where  a  witness  who  heard  an  as- 
sailed witness'  former  testimony  was 
called  to  prove  variant  statements 
made  by  him  therein,  the  whole  bill 
of  exceptions  taken  on  the  former 
trial  is  not  admissible  to  show  that 
the  impeaching  witness'  memory  was 
at    fault.     State    v.    Bonney,    35    Me. 

Where  an  impeaching  witness  tes- 
tifies to  an  assailed  witness'  state- 
ments before  a  coroner's  jury,  and 
on  cross-examination  is  asked  as  to 
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the  statements  of  other  witnesses  be- 
fore that  jury,  the  written  report 
of  the  other  witnesses'  testimony  at 
the  inquest  is  properly  excluded 
when  offered  to  show  the  inaccuracy 
of  the  impeaching  witness'  memory. 
It  is  too  remote  and  impertinent. 
Hubbard  v.  State,  ^y  Fla.  156,  20 
So.  235. 

There  is  no  error  in  refusing  to 
permit  an  assailed  witness,  whose  al- 
leged variant  statements  have  been 
put  in  evidence,  to  be  recalled  in  or- 
der that  he  might  reiterate  his  denial 
of  having  made  the  alleged  state- 
ments.   Hamm  v.  Romine,  98  Ind.  77. 

46.  Where  an  impeaching  witness 
testifies  to  variant  statements,  spe- 
cifically stating  time  and  place,  testi- 
mony of  other  witnesses  in  rebuttal 
that  at  the  time  the  impeaching  wit- 
ness claimed  to  have  heard  these 
statements  he  was  confined  to  his 
bed  by  sickness  and  could  not  leave 
his  room  and  could  not  possibly 
have  been  at  the  place  indicated  by 
him  and  there  heard  the  statements 
he  claimed  he  heard,  is  admissible, 
and  its  exclusion  error.  "  It  would 
be  in  fact  an  alibi,  and  an  alibi  when 
proved  is  conclusive."  McClurg  v. 
Van  Zandt,  27  Kan.  113. 

47.  Where  the  party  to  an  action 
who  has  the  affirmative  first  puts  in 
evidence,  and  afterward  is  followed 
by  the  adverse  party,  whereupon  the 
former  party  puts  in  evidence  im- 
peaching the  adverse  party's  witness 
by  proof  of  alleged  inconsistent 
statements,  and  the  adverse  party 
then  offers  to  prove  that  the  im- 
peaching witness  could  not  have 
been  at  the  place  he  claimed  to  have 
heard  the  inconsistent  statements  at 
the  time  he  claimed  he  heard  them, 
the  refusal  of  the  trial  court  to  per- 
mit the  latter  evidence  to  be  put  in 
on  the  ground  that  it  could  not  be  re- 
ceived at  that  stage  of  the  trial  is 
error.  McClurg  v.  Van  Zandt,  27 
Kan.    113. 
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supposed  variant  statements,  in  some  jurisdictions  the  impeaching 
{)arty  may  then  disprove  the  explanation/^  but  in  others  this  is  not 
permitted/^ 

ni.  IMPEACIOIEJSrT  BY  VAEIANT  ACTS. 

All  the  rules  that  relate  to  impeachment  by  variant  statements 
are  applicable  to  impeachment  by  variant  acts  so  far  as  in  their 
nature  applicable  to  acts. 

1.  In  General.  —  A  witness'  acts  variant  from  his  testimony  on 
the  stand  may  ordinarily  be  shown  to  impeach  him.^°  Where  a 
witness  testifies  to  facts,  his  acts  manifesting  a  belief  in  the  exist- 
ence of  a   variant   state  of   facts   may   be   shown.^^     So   where   a 


48.  Where  a  witness'  written  con- 
fession was  put  in  by  the  state  as 
impeaching  testimony,  and  counsel 
for  accused  put  in  evidence  tending 
to  show  that  the  assailed  witness 
may  have  been  influenced  by  fear  or 
the  hope  of  personal  advantage  when 
he  made  the  variant  statement  in 
the  confession,  it  is  proper  for  the 
state  to  put  in  the  evidence  of  the 
officer  under  whose  direction  the 
statement  was  made,  that  neither  in- 
ducement nor  compulsion  was  used 
in  procuring  the  witness'  signature 
thereto.  Gaflfney  v.  People,  50  N.  Y. 
416. 

49.  Where  the  assailed  witness 
offers  an  explanation  of  his  variant 
statements,  the  falsity  of  the  ex- 
planation cannot  be  proved.  State 
V.  Goodbier,  48  La.  Ann.  770,  19  So. 

755- 

Where  a  party  calls  the  adverse 
party  to  the  action  as  his  witness, 
and  his  testimony  was  unfavorable 
to  the  party  calling  him,  and  such 
party  interrogates  him  as  to  his  for- 
mer sworn  statements  at  variance 
with  his  testimony,  and  the  witness 
admits  having  made  them,  but  ex- 
plains them  on  the  ground  that  he 
was  confused  and  did  not  have  his 
memoranda  with  him,  and  was  in- 
correctly reported  in  the  written 
statement  of  his  former  testimony,  it 
is  proper  to  refuse  to  allow  evidence 
to  be  introduced  to  disprove  the  ex- 
cuses given  by  the  witness  for  having 
made  variant  statements.  "  If  he 
offers  explanations  why  his  state- 
ments conflict,  they  are  neither  rele- 
vant to  the  issue  tried,  nor  do  they 
alter  the  fact  that  he  has  contra- 
dicted himself  on  oath,  and  any  evi- 


dence as  to  the  truth  of  his  explana- 
tions, and  not  as  to  the  fact  in  issue, 
to  which  his  evidence  relates,  must 
be  collateral,  and  ought  not  to  be 
received."     Beemer  v.  Kerr,  23  U.  C. 

Q.  B.  557. 

Where  on  his  direct  examination 
plaintiff  as  a  witness  denies  having 
made  a  certain  variant  statement, 
and  defendant  in  presenting  his  case 
proved  it  by  witnesses,  and  on  re- 
buttal, after  defendant's  evidence  was 
in,  plaintiff  again  denied  having 
made  the  variant  statement  and  re- 
stated his  former  testimony,  it  is 
proper  for  the  trial  court  in  its  dis- 
cretion to  refuse  to  allow  defendant 
to  call  other  witnesses  to  prove  the 
variant  statement.  Brinkley  Car 
Works  &  Mfg.  Co.  V.  Cooper 
(Ark.),   87    S.    W.    645. 

50.  Strawbridge  v.  Spann,  8  Ala. 
820;  St.  Louis,  Iron  Mt.  &  S.  R.  Co. 
V.  Faisst,  68  Ark.  587,  61  S.  W. 
374;  Rice  V.  Cunningham,  29  Cal. 
492;  Stewart  v.  State,  42  Fla.  591, 
2%  So.  815 ;  State  v.  Kingsbury,  58 
Me.  238;  Handy  v.  Canning,  166 
Mass.  107,  44  N.  E.  118;  Brigham  v. 
Clark,  100  Mass.  430;  Chase  v.  Blod- 
gett,  10  N.  H.  22 ;  Howard  v.  City 
Fire  Ins.  Co.,  4  Denio  (N.  Y.)  502; 
Dilcher  v.  State,  39  Ohio  St.  130. 
See  also  cases  cited  in  notes  51-54 
infra. 

In  jurisdictions  where  the  variance 
must  clearly  appear  on  the  face  of 
the  witness'  expressions,  it  would 
seem  that  this  method  of  impeach- 
ment could  not  be  available.  See  II, 
2,  C,  supra. 

51.  Where  a  witness  testifies  that 
upon  learning  that  a  certain  payor 
of     certain     promissory     notes     was 
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witness'  present  testimony  discloses  nothing  that  tends  to  criminate 
him,  the  fact  that  he  had  formerly  refused  to  answer  on  the  ground 
that  his  answer  would  criminate  him  is  admissible.^-  Likewise 
where  a  witness  testifies  to  his  opinion  his  acts  manifesting  a 
different  opinion  may  be  shown  to  impeach  him.^^  Where  a  witness 
testifies  to  the  ideals,  conduct,  acts,  intent  or  motives  of  himself 
or  a  body  of  persons  of  which  he  is  a  member,  specific  acts  of  his 
at  variance  with  his  representations  may  be  proved.^* 


fraudulently  disposing  of  his  prop- 
erly he  tendered  the  notes  and  de- 
manded payment  under  threat  of 
suit,  and  received  in  part  settlement 
certain  goods,  a  showing  that  such 
witness  afterward  deposited  the 
notes  in  a  bank  for  collection  is  so 
far  inconsistent  with  the  witness' 
account  as  to  be  admissible  to  af- 
fect his  credibility.  Blumberg  v. 
Bezozi,  20  Misc.  286,  45  N.  Y.  Supp. 
672,  reversing  19  Misc.  424,  43  N.  Y. 
Supp.    1 151. 

Where  a  member  of  a  partnership 
testifies  that  the  firm  did  business 
under  the  name  of  C.  &  Co.,  proof 
that  notes  signed  with  that  name 
had  been  listed  by  such  witness  in  an 
insolvency  proceeding  as  his  indi- 
vidual debts  was  admissible  to  con- 
tradict him.  Brigham  v.  Clark,  100 
Mass.  430. 

Evidence  that  in  a  justice's  court 
defendant  by  his  counsel  defended 
the  suit  on  grounds  wholly  incon- 
sistent with  his  present  testimony  is 
admissible.  Nye  v.  Merriam,  35  Vt. 
438. 

52.  Rationale.  —  The  witness  (ac- 
cused testifying  in  his  own  behalf) 
"  now  says  that  he  is  innocent.  He 
formerly  did  not  say  that  he  was  in- 
nocent, but  that  he  would  not  an- 
swer lest  he  would  criminate  him- 
self. This  fact,  though  open  to  ex- 
planation, has  some  tendency  to 
throw  a  doubt  upon  the  truth  of  his 
present  testimony,  and  thus  has  some 
bearing  upon  one  material  question, 
namely,  the  truthfulness  of  the  wit- 
ness." Com.  V.  Smith,  163  Mass. 
411,  432,  40  N.   E.   189. 

Contra.  —  Tennent  Shoe  Co.  v. 
Birdseye,  105  Mo.  App.  696,  78  S. 
W.  1036.     See  note  50  supra. 

53.  Where  a  witness  who  laid 
gas  mains  testified  that  a  certain 
main  was  laid  as  well  as  the  aver- 
age,   the    fact    may    be    elicited    on 
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cross-examination  that  he  laid  other 
pipes  under  similar  conditions  in  a 
different  manner.  Lewis  v.  Boston 
Gaslight  Co.,  165  Mass.  411,  43  N.  E. 
178. 

Where  a  witness  testifies  that  the 
value  of  certain  attached  property 
did  not  exceed  $400,  the  fact  may  be 
brought  out  that  notwithstanding  a 
first  attachment  for  $1250  on  such 
property,  the  witness  had  levied  sub- 
sequent attachments.  Thompson  v. 
Smiley,  50  Me.  67. 

Where  a  witness  testified  that  the 
value  of  a  certain  building  and  fix- 
tures was  $3000,  an  offer  to  show 
that  the  witness  had  offered  to  write 
a  policy  of  insurance  for  $4000  on 
the  property  is  erroneously  ex- 
cluded. "  The  value  of  the  proposed 
testimony  as  tending  to  discredit  the 
witness  rests  upon  the  very  reason- 
able presumption  that  he  would  not, 
in  the  very  important  matter  of  tak- 
ing an  'insurance  risk,  value  the 
property  higher  than  what  he  really 
believed  it  to  be  worth.^  Markel  v. 
Moudy,   13  Neb.  322,   14  N.  W.  409. 

Where  in  an  action  for  personal 
injuries  caused  by  the  breakage  of  a 
scaffold  a  witness  testified  that  the 
cross-beams  were  of  insufficient  size, 
proof  that  the  witness  voluntarily 
used  beams  of  the  same  size  in  a 
scaffold  built  for  his  own  use,  and 
on  which  he  worked,  is  admissible 
?.s  tending  to  contradict  him.  Charp- 
ing  r.  Toxaway  Mills  (S.  C),  50  S. 
E.   186. 

W^here  a  witness  testified  to  the 
value  of  certain  land,  proof  that 
when  he  formerly  owned  the  land  he 
had  offered  to  sell  it  for  a  smaller 
sum  is  admissible.  Daniels  v.  Con- 
rad, 4  Leigh    (Va.)   401. 

54.  Where  a  witness  testified  that 
at  the  school  where  he  was  employed 
as  teacher  much  attention  was  given 
to  the  moral  training  of  the  scholars. 
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2.  Cross-Examination  of  Witness  and  Its  Effect.  —  A.  Right  to 
Cross-Examine.  —  It  is  proper  to  cross-examine  a  witness  as  to 
such  variant  acts.^^ 

B.  Effect  of  Cross-Examination.  —  Where  on  cross-examina- 
tion the  assailed  witness  does  not  distinctly  admit  having  done  the 
variant  act,  it  may  be  proved  to  impeach  him,'^®  but  where  he 
admits  it  proof  is  properly  excluded.^^ 


a  very  immoral  letter  written  by  him 
to  a  boy  who  had  been  a  scholar  at 
the  school  is  admissible  to  impeach 
the  witness'  credit.  De  Sailly  v. 
Morgan,  2  Esp.    (Eng.)   691. 

Where  an  indorser  of  a  note  testi- 
fies that  he  had  paid  it  in  cotton,  a 
showing  that  he  had  permitted  judg-. 
ment  by  default  to  be  taken  against 
him  on  such  note  and  had  made  no 
attempt  to  be  relieved  from  such 
judgment,  is  admissible.  Whitney 
V.  Butts,  91  Ga.  124,   16  S.  E.  649. 

Proof  that  a  defendant  in  a  crim- 
inal prosecution  was  at  a  certain 
date  in  a  certain  place  is  admissible 
to  impeach  his  testimony  that  he 
had  never  been  at  such  place.  State 
V.  Watson,  102  Iowa  651,  72  N.  E. 
283. 

Where  a  witness  testifies  that  he 
had  not  drunk  intoxicating  liquors 
for  two  years,  testimony  of  another 
witness  that  assailed  witness  had 
often  been  intoxicated  for  a  week 
at  a  time  during  that  period  is  ad- 
missible. Com.  V.  Goodnow,  154 
Mass.  487,  28  N.  E.  677. 

Where  plaintiff  as  a  witness  testi- 
fies that  he  first  went  to  a  certain 
disorderly  house  on  a  certain  date 
and  without  knowing  its  character 
and  for  an  innocent  purpose,  proof 
of  his  acts  in  the  house  five  months 
previous  to  that  date  is  admissible. 
Fitzgerald  v.  Williams,  148  Mass. 
462,  20  N.  E.    100. 

Where  accused  in  a  prosecution 
for  burglary  testifies  that  he  had  not 
solicited  an  opportunity  to  plead 
guilty  of  petty  larceny,  that  fact 
may  be  proved  to  impeach  him. 
State  V.  Burton,  27  Wash.  528,  67 
Pac.  1097. 

55.  City  of  Danville  v.  Mabin,  57 
111.  App.  22,;  Hyland  v.  Milner,  99 
Ind.  308;  Thompson  v.  Smiley,  50 
Me.  67;  Lewis  v.  Boston  Gaslight 
Co.,  165  Mass.  411,  43  N.  E.  178; 
Com.  V.  Smith,  163  Mass.  411,  432, 
40  N.  E.    189;   Hubbell  v.   Bissell,   2 


Allen  (Mass.)  196;  State  v.  Pritch- 
ett,  106  N.  C.  667,  II  S.  E.  357- 

So  where  a  witness  admits  he  was 
present  at  a  crime  as  an  accom- 
plice, he  may  be  cross-examined  as 
to  any  fact  tending  to  show  that  he 
was  present  as  a  principal.  People 
V.  Williams,  18  Cal.  187. 

On  a  prosecution  for  illegal  liquor 
selling,  where  a  witness  for  defend- 
ant testifies  that  he  was  frequently 
around  the  saloon  during  the  time 
complained  of,  and  saw  no  intoxi- 
cating liquors  dispensed,  he  may  be 
asked  on  cross-examination  whether 
he  was  not  drunk  near  the  premises 
during  the  time  referred  to.  Com. 
V.  Brady,  147  Mass.  583,  18  N.  E. 
568. 

Where  plaintiff  by  amendment 
changes  his  cause  of  action  from 
one  on  an  account  stated  to  one  on 
an  indorsement  of  a  dishonored 
check,  when  plaintiff  is  a  witness  it 
is  error  to  refuse  to  permit  defend- 
ant to  cross-examine  him  as  to  this 
inconsistency.  Blake  v.  Malliet,  84 
N.   Y.   Supp.   161. 

See  II,  I,  E,  a,  supra. 

56.  Stewart  v.  State,  42  Fla.  591, 
28   So.  815. 

So  where  on  cross-examination  the 
assailed  witness  says  he  does  not  re- 
member having  done  the  act  it  may 
be  proved.  Daniels  v.  Conrad,  4 
Leigh    (Va.)    401. 

See  II,  I,  E,  b,  supra. 

57.  So  where  a  witness  testified 
that  he  never  gave  a  mortgage  to  L., 
but  on  being  shown  a  mortgage 
purporting  to  be  executed  by  him  to 
L.  admitted  that  he  had  signed  it, 
but  explained  that  he  thought  he  had 
signed  merely  a  renewal  of  a  mort- 
gage to  W.  &  L.,  the  mortgage  is 
properly  excluded  from  evidence 
(being  competent  only  as  impeaching 
evidence).  Winter  v.  Judkins,  106 
Ala.  259,  17  So.  627. 

See  II,  I,  E,  b,  supra. 
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3.  General  Objections  to  Admissibility.  —  The  fact  that  a  wit- 
ness' variant  acts  could  not  be  proved  as  substantive  evidence  does 
not  render  them  inadmissible  as  impeaching  evidence.^*'" 

4.  Conditions  of  Competency.  —  A.  Necessity  of  Relevancy. 
The  variance  must  be  relevant  to  some  matter  itself  relevant  on 
the  trial  wherein  it  is  offered  to  be  shown. "^^ 

B.  Variance  in  Fact. — There  must  be  in  fact  a  variance 
between  the  act  and  the  testimony  to  be  impeached."" 

5.  Prerequisites  to  Admissibility.  —  The  English  Rule.  —  The 
same  foundation  must  be  laid  as  is  requisite  in  case  of  proof  of 
variant  statements.*'^ 

6.  Explanation  of  Variance.  —  It  is  proper  to  permit  the  assailed 
witness  to  explain  his  supposed  variant  act."^ 

rV.  IMPEACHMENT  BY  SIGNIFICANT  OMISSIONS. 

1.  Nature  and  Competency  in  General.  —  A.  Necessity  That 
Omission  be  Significant. — The  omission  must  have  been  made 
under  such  circumstances  that  a  presumption  arose  that  the  fact 


58.  Strawbridge  v.  Spann,  8  Ala. 
820. 

59.  Com.  V.  Goodnow,  154  Mass. 
487,  28  N.  E.  677;  Fitzgerald  v.  Wil- 
liams, 148  Mass.  462,  20  N.  E.  100; 
Brockett  v.  Bartholomew,  6  Mete. 
(Mass.)  396;  Dilcher  v.  State,  39 
Ohio  St.   130. 

See  II,  2,  A,  supra. 

60.  Instances  Where,  There  Be- 
ing No  Variance,  the  Supposed  Im- 
peaching Acts  Were  Excluded. 
Where  a  witness  stated  that  the 
value  of  stolen  hogs  was  $85  the  fact 
that  in  a  civil  action  for  their  value 
he  had  placed  the  value  much  higher 
is  not  admissible  to  impeach  him  in 
Iowa,  a  pleader  not  being  bound  by 
his  averments  as  to  value.  State  v. 
Brown,   100  Iowa  50,  69  N.  W.  277. 

Where  a  witness  testified  that  fifty- 
one  trees  were  burned  by  a  fire 
started  by  a  locomotive,  but  before 
the  action  commenced  the  plaintiff 
claimed  damages  for  the  loss  of  but 
thirty-five  trees,  that  latter  fact  is 
not  admissible  to  impeach  the  wit- 
ness. Leiber  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  84  Iowa  97,  50  N.  W.  547. 
A  witness'  testimony  as  to  the  ex- 
tent of  personal  injuries  cannot  be 
impeached  by  proof  that  before  the 
action  was  brought  he  offered  to 
compromise  for  the   cost  of  medical 
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services  "  The  fact  that  a  man  ha.s 
offered  to  compromise  and  settle  a 
just  claim  for  a  sum  less  than  that 
to  which  he  is  legally  entitled,  for 
the  purpose  of  preserving  friendly 
relations  and  avoiding  litigation  dis- 
tasteful to  him,  does  not  tend  to  im- 
peach him  when  he  is  called  to  tes- 
tify respecting  the  same  subject- 
matter,  while  asserting  his  claim  ac- 
cording to  strict  legal  right,  and  is 
not  admissible  for  that  purpose." 
Neal  V.  Thornton,  67  Vt.  221,  31  Atl. 
296. 

See  II,  2,  C,  supra. 

61.  People  V.  Chin  Hane,  108  Cal. 
597,  41  Pac.  697;  People  v.  Garnett, 
29  Cal.  622 ;  Rice  v.  Cunningham,  29 
Cal.  492 ;  Stewart  v.  State,  42  Fla. 
591,  28  So.  815;  Lee  v.  Chadsey,  3 
Abb.  Dec.  (N.  Y.)  43. 

See  II,  3,  supra. 

62.  Where  a  witness  testified  to 
the  ownership  of  certain  property 
by  a  firm,  and  a  bill  of  sale  of  the 
property  is  introduced  to  impeach 
him,  it  is  proper  to  permit  him  to 
explain  the  apparent  inconsistency 
by  testifying  that  the  bill  of  sale 
while  absolute  on  its  face  was  in- 
tended merely  as  security  for  an  ob- 
ligation. Peck  V.  Manning,  99  N.  C. 
157,  5   S.   E.   743- 

See  II,  5,  supra. 
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which  the  witness  omitted  to  state  had  not  happened  or  was  not 
known  to  him.*^ 

B.  What  Constitutes  Significant  Omission.  —  a.  Witness 
Duty  Bound  to  Speak.  —  Where  on  the  occasion  when  the  witness 
omitted  to  speak  it  was  his  duty  to  disclose  a  certain  fact,  if  within 
his  knowledg'e,  his  omission  becomes  significant  and  raises  the 
presumption  that  the  fact  had  not  transpired  or  was  not  known  to 
him.®*  So  where  on  a  former  trial  or  examination  a  witness  wa3> 
specifically  questioned  as  to  a  certain  fact,  but  failed  to  state  a 
circumstance  connected  therewith  to  which  he  testified  on  the  present 
hearing",  his  omission  may  be  proved   to   impeach  him.*'^ 

Where  Witness  Not  Specially  Questioned.  —  But  where  he  was  not 
specifically  questioned  in  respect  thereto  the  mere  fact  that  on  the 
former  examination  he  omitted  to  state  a  circumstance  to  which 
he  testified  on  the  present  hearing-  has  of  itself  no  significance,  and 
cannot  be  shown  to  impeach  him.*'® 


63.  Perry  v.  Breed,  117  Mass.  155, 
166. 

64.  Brown  v.  State,  79  Ala.  61 ; 
Miller  v.  State,  97  Ga.  653,  25  S.  E. 
366;  Hay  den  v.  Stone,  112  Mass.  346. 

So  where  a  witness  testifies  as  to 
C.'s  declarations  as  to  the  boundaries 
of  his  property,  proof  that  such  wit- 
ness on  a  former  occasion,  when  ap- 
praising the  estate  of  C,  did  not 
state  that  C.'s  property  included  un- 
inclosed  lands  in  the  boundaries 
given  in  his  testimony  as  those  de- 
tailed by  C,  is  admissible.  Hayden 
V.  Stone,  112  Mass.  346. 

Where  a  street  car  conductor  tes- 
tified to  facts  tending  to  show  negli- 
gence on  the  driver's  part  in  a  cer- 
tain accident,  and  under  the  rules 
of  the  company  requiring  a  report  of 
accidents  to  be  made  giving  all  pos- 
sible particulars,  he  had  at  the  time 
of  the  accident  made  a  report  omit- 
ting these  prejudicial  facts,  such  re- 
port is  admissible  to  impeach  the 
witness.  Spaulding  v.  Toledo  Consol. 
St.  R.  Co.,  20  Ohio  Cir.  Ct.  99,  106- 
109,  10  O.  C.  D.  660. 

65.  Brown  v.  State,  79  Ala.  61 ; 
State  V.  Rosa  (N.  J.),  58  Atl.  lOio; 
State  V.   Ogden    (Or.),  65   Pac.  449. 

Where  on  the  present  trial  on  be- 
ing examined  as  to  injury  sustained 
to  certain  wheat  a  witness  said  it 
was  caused  by  the  weevil,  proof  that 
on  the  former  trial  on  being  ex- 
amined as  to  this  same  point  he  said 
nothing  about  the  injury  being 
caused  by  a  weevil   is  admissible  to 


impeach    him.     Briggs   v.   Taylor,   35 

vt.  57. 

66.  Louisiana.  —  State  v.  Robin- 
son, 52  La.  Ann.  616,  27  So.  124. 

Massachusetts.  —  Com.  v.  Hawk- 
ins, 3  Gray  463. 

Michigan.  —  Dickerson  v.  Dicker- 
son,  50  Mich.  2)7,  14  N.  W.  691. 

Pennsylvania.  —  McAteer  v.  Mc- 
i\Iullen,  2  Pa.   St.  32. 

Texas.  —  Hyden  v.  State,  31  Te.K. 
Crim.   401,  20  S.  W.  764. 

"  Certainly  no  inference  can  be 
drawn  against  the  credibility  of  a 
witness'  testimony  because  upon  a 
former  trial  of  the  case  he  remained 
silent  upon  a  subject  upon  which  he 
had  nevtw  been  interrogated,  and  to 
which  his  attention  was  not  directed. 
It  is  not  the  duty  of  witnesses  to 
volunteer  testimony,  and  their  failure 
to  do  so  cannot  be  shown  for  the 
purpose  of  impeaching  them." 
Wheeler  v.  Van  Sickle,  2,7  Neb.  651, 
56  N.  W.  196. 

That  on  a  preliminary  examina- 
tion a  witness'  testimony  should  be 
less  full  and  explicit  than  on  the 
trial  before  the  jury,  when  able  and 
experienced  lawyers  conduct  the  ex- 
amination, is  reasonably  to  be  sup- 
posed. United  States  v.  Ford,  Si 
Fed.   861. 

What  Amounts  to  Specific  Inquiry. 
Simply  that  on  a  former  hearing  a 
witness  was  repeatedly  asked  to  state 
every  detail  of  the  transaction  about 
which  she  was  testifying  is  not  such 
particularization  in  the  questions  put 
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b.  IVitticss  Naturally  Expected  to  Speak.  —  Wlu-.rc  the  assailed 
witness  was  under  no  obligation  to  speak,  yet  might  naturally  have 
been  expected  to  speak,  in  most  jurisdictions  his  omission  becomes 
significant. "^     In    other   jurisdictions,    however,    no   conclusion    can 


her  as  to  render  the  fact  that  on  the 
former  hearing  the  witness  failed  to 
state  something  that  she  stated  on 
the  latter  occasion  a  ground  for  im- 
peaching her.  State  z'.  Ogden,  39 
Or.   19s,  65  Pac.  449. 

67.  Foster  v.  Worthing,  146  Mass. 
607,    16   N.   E.   572;   Cady   v.   Owens, 

34  Vt.  598. 

The  fact  that  a  witness  claiming 
to  be  possessed  of  most  important 
information,  and  aware  of  the  inter- 
est the  transaction  caused,  claimed  to 
have  disclosed  such  information  to 
certain  persons,  but  did  not  in  fact 
disclose  it  to  any  of  them,  may  be 
proved  to  impeach  the  witness  in  the 
discretion  of  the  trial  court.  "  It  is 
against  human  nature  that  a  witness 
possessed  of  such  iinportant  infor- 
mation and  aware  of  the  occurrence 
and  the  feeling  pervading  in  the 
community  in  consequence  thereof, 
should  not  disclose  it  to  anyone, 
and  when  such  witness  claims  that 
she  did  in  fact  disclose  the  informa- 
tion to  certain  parties  it  was  compe- 
tent to  show  by  such  parties  that  she 
did  not.  It  certainly  was  strong  im- 
peaching testimony,  and  as  such  we 
think  it  was  admissible."  State  v. 
McKinney,  31  Kan.  570,  3  Pac.  356. 

Instances  Where  It  Is  Natural  to 
Speak.  —  Where  a  person  \tho  was 
a  superior  employe  of  an  injured 
employe  testifies  on  the  trial  of  an 
action  for  the  injuries  sustained, 
brought  against  their  common  em- 
ployer, that  he  did  not  order  the  in- 
jured person  to  do  the  act  from 
which  his  injuries  resulted,  an  in- 
quiry addressed  to  the  witness 
whether  after  the  accident  the  in- 
jured person  had  not  said  in  the  wit- 
ness' presence  that  he  was  trying  to 
do  what  he  had  been  ordered  to  do 
by  the  witness  at  the  time  he  was 
hurt,  and  whether  the  witness  did 
not  remain  silent,  is  proper.  Ala- 
bama G.  S.  R.  Co.  V.  Brooks,  135 
Ala.  401,  23  So.  181. 

Where  a  witness  testified  that  he 
was  present  at  the  place  of  a  homi- 
cide the  night  of  its  commission  and 
had  knowledge  of  facts  and   circum- 
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stances  that  strongly  tended  to  es- 
tablish the  guilt  of  accused,  the  fact 
that  he  there  heard  persons  accuse 
others  than  accused  of  the  crime  and 
said  nothing  to  the  contrary  may  be 
proved  to  impeach  him.  "  He  was 
not  bound,  then,  to  deny  the  truth 
of  such  accusation,  or  to  tell  the 
facts  of  which  he  had  knowledge 
pointing  to  the  prisoner  as  the  guilty 
party,  but  it  was  unusual  and  singu- 
lar that  he  did  not.  Without  some 
course  prompting  him  to  silence  on 
such  an  occasion,  it  is  improbable 
that  he  would  have  heard  innocent 
persons  accused  of  so  grave  a  crime 
and  said  nothing  in  their  favor, 
when  he  knew,  or  had  very  strong 
reasons  to  believe,  that  they  were 
innocent  and  the  prisoner  was  not. 
If  such  accusations  were  so  made, 
silence  on  his  part  —  no  cause  for  it 
appearing  —  fairly  implied  that  he 
acquiesced  in  such  accusations,  and 
that  he  did  not  know  of  the  guilt 
of  the  prisoner."  State  v.  Morton, 
107  N.  C.  890,  12  S.  E.  112,  ID  L.  R. 
A.  527. 

Where  a  witness  identified  accused 
as  the  offender,  it  is  error  to  exclude 
proof  that  in  a  conversation  held  just 
after  the  offense  in  the  presence  of 
the  witness,  where  it  was  stated  that 
the  offender  was  unknown,  the  wit- 
ness remained  silent.  State  v.  Bur- 
ton, 94  N.  C.  947. 

Where  in  support  of  a  motion  for 
a  continuance  counsel  stated  certain 
facts  that  he  said  had  been  told  him 
by  a  certain  person  then  present  in 
court,  and  such  person  remained 
silent,  that  fact  may  be  proved  to 
impeach  such  person  when  after- 
ward on  being  called  as  a  witness  he 
testified  directly  contrary  to  the  facts 
counsel  stated  he  had  told  him. 
State  V.  McQueen,  46  N.  C.  177. 

A  wife  who  in  an  action  against 
her  for  libel  in  making  a  statement 
that  involved  a  charge  of  adultery 
against  her  husband,  set  up  the 
truth  in  justification  and  testified  ac- 
cordingly, may  be  impeached  by  a 
petition  filed  one  week  later  by  her 
in   a   sint   for   divorce   in   which  peti- 
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be  drawn  from  silence  under  such  circumstances,  where  there  was 
no  necessity  or  oljhgation  to  speak."^ 

On  Judicial  Hearing. — So  in  the  former  jurisdictions,  where  in 
testifying-  on  a  former  occasion  a  witness  might  naturally  have  been 
expected  to  state  a  circumstance  concerning  which  he  testified  on 
the  present  occasion,  his  omission  becomes  significant.*^^ 


tion  she  made  no  mention  of  the 
sexual  intercourse  involved  in  the 
libel.  Steen  v.  Friend,  20  Ohio  Cir. 
Ct.  450.  II  O.  C.  D.  235. 

In  an  action  for  the  replevin  of  a 
piano,  where  a  witness  testified  that 
the  person  from  whom  he  purchased 
i't  told  him  he  had  always  owned  it, 
the  fact  that  on  a  former  trial  he 
also  testified  he  bought  it  for  a 
valuable  consideration,  but  did  not 
detail  the  statement  of  that  person, 
may  be  proved  to  impeach  him. 
Coolidge  V.  Ayers   (Vt.),  61  Atl.  40. 

Instance  Where  Not  Natural  to 
Speak.. —  The  fact  that  the  mother 
and  sister  of  an  accused  person  who 
testified  in  his  behalf  at  the  trial  did 
not  testify  for  him  at  the  prelim- 
inary hearing,  although  their  testi- 
mony was  inaterial  to  the  defense, 
has  no  tendency  to  impeach  them. 
"  Although  related  to  the  prisoner, 
they  were  not  bound,  at  the  hazard 
of  being  impeached,  to  thrust  them- 
selves as  witnesses  upon  the  court. 
The  known  delicacy  of  the  sex  usu- 
ally makes  them  shrink  from  ex- 
aminations of  this  kind,  and  no  in- 
ference prejudicial  to  their  veracity 
could  be  legitimately  indulged  from 
their  failing  to  volunteer  as  wit- 
nesses before  the  magistrate.  A  pre- 
sumption that  they  had  sworn 
falsely,  predicated  upon  the  circum- 
stance that  they  were  not  sworn  be- 
fore the  examining  magistrate,  is  too 
strained  and  far  fetched  to  be  al- 
lowed."    Brock  V.  State,  26  Ala.  104. 

68.  Where  a  highway  commiis- 
sioner  was  present  when  in  a  con- 
versation between  A  and  B,  adjoin- 
ing landowners,  a  statement  was 
made  by  A  to  B,  which  B  did  not 
deny,  that  certain  surface  waters 
ran  westerly,  and  afterward  the 
highway  commissioner  remained 
silent  when  B  was  fined  by 
the  highway  commissioners  for  turn- 
ing surface  waters  on  the  high- 
way, and  when  B  agreed  with  them 
that    it    should    thereafterward    run 


easterly  in  its  natural  course,  when 
the  highway  commissioner  is  after- 
ward called  as  a  witness  in  a  pro- 
ceeding where  the  direction  of  the 
water  was  in  question  and  testifies 
to  the  conversation  between  A  and 
r>,  it  is  error  to  permit  his  subse- 
quent silence  in  the  proceeding  be- 
fore the  highway  commissioners  to 
be  proved  to  impeach  him.  O'Con- 
nor V.  Hogan  (Mich.),  104  N.  W. 
29- 

In  an  action  for  personal  injuries 
to  defendant's  servant,  where  an 
agent  of  defendant  was  a  witness 
in  its  behalf  and  testified  to  facts 
tending  to  show  due  care  on  defend- 
ant's part,  the  fact  that  while  the  in- 
jured party  was  being  removed  from 
the  scene  of  the  accident,  and  while 
such  witness  was  in  his  presence,  a 
fellow-servant  said  to  the  witness, 
"  You  are  the  cause  of  his  being 
hurt,"  and  the  witness  remained 
silent,  cannot  be  proved  to  contra- 
dict him.  ,  Wojtylak  v.  Kansas  & 
T.  Coal  Co.  (Mo.),  87  S.  W.  506, 
514- 

69.  In  a  prosecution  for  larceny 
from  the  person,  where  the  testi- 
mony showed  that  accused  put  his 
hand  into  the  pocket  of  the  person 
robbed,  aiid  he  testified  he  did  it 
to  get  a  bottle  of  liquor,  proof  that 
in  a  former  trial  accused  had  given 
no  such  explanation  is  admissible  to 
discredit  him.  Com.  v.  Harrington, 
152  :\Iass.  488,  25   N.  E.  835. 

Where  a  witness  in  whose  pos- 
session certain  goods  were  found 
testified  that  they  had  been  offered 
to  her  for  sale  by  a  peddler  about  a 
month  previous  to  the  time  she  re- 
ceived them  from  accused,  but  in  her 
testimony  before  the  grand  jury 
(and  when  her  affidavit  was  taken 
by  the  prosecuting  attorney  also)  'she 
had  omitted  all  reference  to  their 
having  previously  been  offered  to 
her  by  a  peddler,  that  omission  may 
be  proved  to  impeach  her.  Young 
V.  State  (Tex.  Crim.),  44  S.  W.  835. 
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c.  Statement  Not  Called  for.  —  But  where  there  was  nothing 
in  the  circumstance  of  the  other  occasion  to  call  for  a  statement  on 
the  witness'  part,  his  failure  to  speak  has  no  significance.''" 

C.  Right  to  Prove  Omissions.  —  Whenever  a  witness'  omission 
to  speak  is  significant,  it  is  competent  to  prove  such  omission  to 
impeach  the  witness,'^  but  where  not  significant  his  omissions 
cannot  be  proved  for  that  purpose.''^ 

D,  Right  to  Cross-Examine  Witness  as  to  Omissions  and 
Effect  Thereof.  — a.  Right  to  Cross-Examine.  —  It  is  also  proper 
to  cross-examine  a  witness  as  to  his  significant  omissions." 

b.  Effect  of  Cross-Examination.  —  Where  on  cross-examination 
the  assailed  witness  does  not  distinctly  admit  having  made  the 
omission,  it  may  be  proved  to  impeach  him.^'*  Where  he  admits 
having  made  it,  it  is  also  proper,  in  some  jurisdictions,  to  prove  it,'''' 
but  in  others  such  proof  should  be  excluded.''^ 

2.  Conditions  of  Competency.  —  The  significant  omissions  must 
be  relevant  to  some  matter  itself  relevant  on  the  trial  at  the 
hearing  wherein  it  is  offered  in  evidence.'''' 

3.  Prerequisites  to  Admissibility,  —  A.  The  Engeish  Rule.  —  In 


70.  So  where  a  witness'  former 
talk  was  not  of  such  a  character  as 
to  call  for  the  denial  of  a  certain 
person's  competency  to  contract,  the 
fact  that  in  such  talk  the  witness  did 
not  deny  such  person's  competency 
cannot  be  proved  to  impeach  his 
subsequent  testimony  that  such  per- 
son was  incompetent  at  the  time  he 
contracted.  Brigham  v.  Fayerweath- 
er,  140  Mass.  411,  5  N.  E.  265. 

71.  For  instances  where  the  proof 
of  significant  omissions  was  held 
proper,  see  notes  63,  64,  65,  67  and 
69  supra. 

The  admission  of  proof  that  on  a 
former  occasion  a  witness  omitted 
to  testify  to  facts  testified  to  by  him 
on  the  present  occasion,  is,  in  the 
discretion  of  the  trial  judge,  subject 
to  the  power  of  the  court  on  motion 
to  grant  a  new  trial  if  it  should  ap- 
pear on  a  review  of  the  testimony 
that  there  was  no  ground  for  the 
inference  that  the  witness  would 
have  made  made  the  statement  in 
question  if  it  had  been  true.  Becker 
V.  Haynes,  29  Fed.  441. 

72.  For  instances  where  the  proof 
of  omissions  that  were  held  not  sig- 
nificant was  held  improper,  see  notes 
66,  68  and  70  supra. 

73.  Alabama  G.  S.  R.  Co.  v. 
Brooks,    135    Ala.   401,    33    So.    181 ; 
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State  V.  McKinney,  31  Kan.  570,  3 
Pac.  356. 

So  where  on  a  subsequent  trial  a 
witness  details  a  material  fact  — 
part  of  the  res  gestae  —  that  on  the 
former  trial  he  did  not  mention,  it 
is  proper  to  cross-examine  him  in 
respect  thereto.  Ritzman  v.  People, 
no  111.  362. 

See  also  II,  i,  E,  a,   (i),  supra. 

74.  Brown  v.  State,  79  Ala.  61 ; 
State  V.  McKinney,  31  Kan.  570,  3 
Pac.  356 ;  Johnston  v.  Clements,  25 
Kan.    376. 

So  on  the  second  trial  of  a  cause, 
where  a  witness,  who  testified  on 
both  trials,  on  cross-examination 
responds  that  as  to  a  specified  ma- 
terial fact  he  '.estified  the  same  on 
both  trials,  it  may  be  proved  that 
on  the  former  trial  he  omitted  cer- 
tain material  facts  to  which  he  testi- 
fied on  the  second  trial.  Johnston 
V.   Clements,  25   Kan.   376. 

See  II,  I,  E,  b,  supra. 

75.  Brown  v.  State,  79  Ala.  61 ; 
Spaulding  v.  Toledo  Consol.  St.  R. 
Co.,  20  Ohio  Cir.  Ct.  99,  108,  10  O. 
C.  D.  660. 

See   II,    I,   E,  b,  supra. 

76.  Williams  v.  State,  24  Tex. 
App.  637,  6  S.  W.  333. 

See   1 1,   I,  E,  b,  supra. 

77.  Brown  v.   State,  79  Ala.  61. 
See  II,  2,  A,  supra. 
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jurisdictions  where  a  foundation  is  requisite  to  proof  of  a  witness' 
variant  statement,  a  similar  foundation  must  be  laid  as  prerequisite 
to  proof  of  a  witness'  omission.''* 

B.  The  New  Engeand  RueE.  —  In  jurisdictions  where  a  foun- 
dation is  not  requisite  to  proof  of  variant  statements,  a  witness' 
omissions  may  also  be  proved  in  the  absence  thereof.'''* 

4.  Proof  of  Significant  Omission.  —  In  Judicial  Proceedings.  —  In 
states  permitting  proof  of  former  testimony  by  the  reporter's  tran- 
script thereof,  an  alleg;ed  significant  omission  made  in  a  former 
judicial  hearing  may  be  proved  by  reading  in  evidence  the  entire  testi- 
mony of  the  assailed  witness  in  order  tO'  show  that  he  omitted  to 
state  the  circumstance  in  question,*"  or  a  person  who  heard  all  the 
witness'  testimony  on  both  hearings  may  be  called  to  testify  that  on 
the  former  hearing  the  assailed  witness  omitted  to  state  such  cir- 
cumstance.*^ 

5.  Explanation  of  Significant  Omission.  —  Right  in  General.  —  It 
is  the  right  of  an  assailed  witness  to  give,  and  of  a  party  to 
elicit  from  such  witness,  explanation  of  his  omission  f^  and  in  some 


78.  Northwestern  R.  Co.  v.  Hack, 
66  111.  238;  Bridgman  v.  Corey's 
Estate,  62  Vt.   I,   120  At!.  273. 

See  II,  3,  A,  supra. 

79.  State  v.  Morton,  107  N.  C. 
890,  12  S.  E.  112,  10  L.  R.  A.  527. 

See  II,  3,  B,  supra. 

80.  Pound  V.  State,  43  Ga.  88,  131. 
That   the    witness    had    akered   his 

former  testimony,  or  added  to  it,  in 
some  important  or  material  matter, 
could  best  be  shown  by  producing  it 
all  and  as  an  entirety.  If  upon  the 
other  hand  there  had  been  no  ma- 
terial change  in  the  evidence  no  harm 
was  done.  Bennett  v.  Syndicate  Ins. 
Co.,  43  Minn.  45,  44  N.  W.  794. 

81.  Johnston  v.  Clements,  25  Kan. 
376. 

82.  United  States.  —  Peters  v. 
United  States,  36  C.  C.  A.  105,  120, 
94  Fed.  127  (witness  has  right  to  ex- 
plain). 

Georgia.  —  Printup  v.  James,  7^ 
Ga.  583  (witness  has  right  to  ex- 
plain). 

Michigan.  —  Doty  v.  Gillett,  .\2, 
Mich.  203,  5  N.  W.  89  (witness  may 
be  permitted  to  explain). 

Nczv  York.  —  People  v.  Milks,  70 
App.  Div.  438,  74  N.  Y.  Supp.  1042 
(witness  has   right  to  explain). 

Ohio. —  Spaulding  v.  Toledo  Consol. 
St.  R.  Co.,  20  Ohio  Cir.  Ct.  99.  108, 
10  O.  C.  D.  660  (witness  may  be 
permitted  to  explain,  and  party  call- 
ing witness  may  elicit   explanation). 


Texas.  —  Kunde  v.  State,  22  Tex. 
App.  65,  3  S.  W.  325. 

See  II,  5,  A,  supra. 

A  witness  may  be  sustained  by  her 
testimony  that  she  maintained  silence 
on  the  previous  occasion  because  she 
was  advised  to  do  so.  Miller  v. 
State,  97  Ga.  653,  25  S.  E.  366. 

Where  it  is  attempted  to  impeach 
a  witness  by  showing  that  he  for- 
merly withheld  or  concealed  the  facts 
to  which  he  has  testified  in  his  pres- 
ent trial,  it  is  competent  to  show  that 
at  an  early  day,  as  soon  as  the  dis- 
closure could  reasonably  have  been 
made,  the  assailed  witness  did  de- 
clare the  facts  to  which  he  testified. 
Com.  V.  Jenkins,  10  Gray  (Mass.) 
485. 

It  is  proper  to  permit  a  witness 
whose  significant  omission  on  the 
coroner's  inquest  is  shown,  to  state 
on  redirect  examination  that  he  did 
not  remember  the  fact  at  the  time 
of  the  inquest,  but  had  subsequently 
remembered  it,  and  stated  it  in  a 
certain  affidavit  made  by  him.  (The 
relevant  part  of  the  affidavit  was  then 
also  read.)  State  r.  Turner,  36  S.  C. 
534.  i.S  S.  E.  602. 

Where  the  former  omission  was 
in  a  deposition  taken  by  a  notary,  the 
witness  may  explain  that  the  facts 
were  omitted  by  the  notary.  Mis- 
souri, K.  &  T.  R.  V.  Walden  (Tex. 
Civ.  App.),  46  S.  W.  87. 

See  II,  5,  B,  supra. 
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cases  witnesses  may  be  called  to  corroborate  the  explanation.^-' 
Determination  of  Reasonableness  and  Sufficiency  of  Explanation. —  The 
determination  of  the  reasonableness  and  sufficiency  of  the  explana- 
tion given  is  a  question  for  the  jury.®*  The  fact  that  the  witness' 
excuse  for  his  silence  is  frivolous  is  no  sufficient  reason  for 
cxckuliiiij;'   it."' 

6.  Rebuttal  of  Impeaching  Proof.  —  Where  witnesses  are  called  to 
prove  that  on  a  former  examination  a  witness  omitted  to  state 
significant  circumstances,  other  witnesses  may  be  called  to  prove  that 
on  the  occasion  referred  to  they  heard  the  assailed  witness  state 
the  circumstances  he  is  alleged  to  have  omitted.** 

V.  IMPEACHMENT  BY  CHARACTER  EVIDENCE. 

1.  Nature  and  Competency  of  Character  Evidence  in  General.  —  A. 

Principles  Limiting  AdiMISsibility.  —  In  determining  the  admis- 
sibility of  matter  for  proving  character,  two  principles  of  law 
relating  to  trials,  besides  the  mere  fact  of  relevancy,  play  a  deter- 
minative part :  First,  the  necessity  of  avoiding  a  multiplicity  of 
collateral  issues;®'^  second,  the  injustice  of  attacking  a  witness  for  a 
specific  act  or  matter  of  conduct  selected  from  his  whole  life,  and 
which  he  cannot  be  expected  to  be  prepared  to  defend  without  ade- 
quate notice.®*  (A  witness,  however,  is  supposed  to  come  into 
court  prepared  to  sustain  the  common  good  opinion*  held  of  him  in 
a  community.®^) 

B.  Time;  to  Which  Character  Evidence  Relates  as  Affect- 
ing Competency.  —  a.  Time  of  Character  in  Issue.  — 'The  ultimate 
question  in  all  impeachment  is  whether  or  not  at  the  time  of  his 
examination  the  witness  was  truthful.^"     So  where  a  witness'  depo- 

83.  Where  state's  witness  testi-  87.  See  cases  cited  to  this  point 
fied    on    direct    examination    that    he       j,-,  j^Q^g  ^g  infra 

had  not  sooner  disclosed  the  oflfense  oq      c               '      -^   j    ^      ^i  ■ 

for   which  accused   was  on  trial  be-  .    ^^-     ^ee   cases   cited   to   this   point 

cause   he  was   afraid   accused   would  i"  "ote  36  infra. 

kill    him,    and    counsel    for    accused  89.     United  States  v.  Vansickle,  2 

elicits    evidence   tending   to    discredit  IMcLean  219,  28  Fed.  Cas.  No.  16,609; 

the  witness,  it  is  proper  for  the  state,  Sorrelle  v.  Craig,  9  Ala.   534;  Thur- 

to  sustain  the  witness,  to  call  a  wit-  man    v.    Virgin,    18    B.    Mon.    (Ky.) 

ness    who    testified   that   the  assailed  ^g^.     Bakeman    v.    Rose,    14   Wend, 

witness    had    expressed    his    fears    to  (NY)    105    affirmed  18  Wend.    (N. 

him  at  the  time  of  the  offense,  and  y  ^    ^^     Gleason  v.  Williams,  Tapp. 

that   ,n   the    sustaining  witness    esti-  ^^^-^^^              Johnson  v.    Brown,   51 

mation    the    fears    were     reasonable.  Aa         ^        c                     o*  4.       »    'r^ 

State  V.   Redmond,  37  La.  Ann.  774-  T'""-    ^''    ^^'"'^    ^- .  State,    i    Tex. 

See  II,  5,  E,  supra.  ^PP-  541- 

84.  Peters  v.  United  States,  36  C.  90.  Brown  v.  Luehrs,  i  111.  App. 
C.  A.  IDS,  120,  94  Fed.  127;  People  74;  Douglass  v.  Agne  (Iowa),  99 
V.  Milks,  70  App.  Div.  438,  74  N.  Y.  N.  W.  550;  Davis  v.  Com.,  95  Ky. 
Supp.  1042.  19,  23    S.   W.   585,   44  Am.    St.   Rep. 

85.  People  v.  Milks,  70  App.  Div.  201;  Mitchell  v.  Com.,  78  Ky.  219; 
438.   74  N.   Y.   Supp.    1042.  Brown  v.    Perez,  89  Tex.  282,   34   S. 

"86.  State  v.  McKinney,  31  Kan.  W.  725;  Willard  v.  Goodenough,  30 
570,  3  Pac.  356.  Vt.  393. 
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sitioii  is  put  in  evidence,  the  issue  is  as  to  the  witness'  character 
at  the  time  the  deposition  was  taken.®^ 

Likewise  where  a  subscribing  witness  to  an  instrument  is  exam- 
ined on  the  stand  during  the  trial,  character-impeaching  testimony 
should  relate  to  his  character  at  the  time  of  such  examination,  and 
not  at  the  date  of  the  instrument.**"  But  where  on  the  trial  merely 
the  signature  of  a  subscribing  witness  is  proved,  the  issue  is  as  to 
his  character  at  the  time  he  subscribed  the  instrument.®' 

b.  Time  of  Character  Admissible  in  Proof  in  General.  —  A  wit- 
ness' character  at  the  time  at  which  it  was  in  issue  may  be 
shown.®*  In  the  absence  of  a  showing  to  the  contrary,  a  witness* 
character  may  be  presumed  to  be  fairly  permanent,  especially  where 
the  witness  is  of  mature  years,  so  that  proof  of  his  character  at  a 
former  period  tends  to  show  his  character  at  the  time  in  issue. ®^ 
Proof  of  bad  character  over  an  extended  period  of  time  shows 
greater  permanence  and  is  more  conclusive  than  proof  thereof  for 
a  day  or  a  month.®® 

Discretion  of  Court.  —  The  determination  of  the  admissibility  of 
character  evidence   relating  to  a  time  removed   from  the  time  in 


91.  See  City  of  Aurora  v.  Cobb, 
21    Ind.  492,   510. 

92.  The  confidence  to  be  placed  in 
the  testimony  of  a  witness  depends  on 
his  character  at  the  time  of  testify- 
ing, and  not  upon  what  it  may  have 
been  some  years  before.  Though  his 
character  may  formerly  have  been 
bad,  if  renovated  and  unimpeachable 
when  the  witness  is  called  upon  the 
stand,  his  testimony  is  entitled  to 
belief.  Losee  v.  Losee,  2  Hill  (N. 
Y.)   609. 

93.  Losee  v.  Losee,  2  Hill  (N.  Y.) 
609,  relating  to  the  impeachment  of 
the  character  of  a  deceased  subscrib- 
ing witness  whose  signature  was 
proved.  The  degree  of  confidence  to 
be  placed  in  the  evidence  afforded 
by  proving  his  signature  must  de- 
pend upon  what  his  character  was 
when  he  made  the  attestation. 

94.  See  note  98  infra. 

95.  Alabama.  —  Kelly  v.  State,  61 
Ala.  19. 

Arkansas.  —  Snow     v.     Grace,      29 
Ark.  131. 
Illinois.  —  Holmes    v.    Statelcr,    17 

111.  453. 

Indiana.  —  Memphis  &  Ohio  River 
Packet  Co.  v.  McCool,  83  Ind.  392, 
43  .A.m.  Rep.  71. 

Contra.  ■ —  City  of  Aurora  v.  Cobb, 
21  Ind.  492,  510. 

Kentucky.  — W\ic\\Q\\  v.  Com.,  78 
Ky.  219. 


Massachusetts.  —  Com.  v.  Billings, 
97  Mass.  405. 

Nezv  York.  —  Graham  v.  Chrystal, 
2  Keyes  21,  2  Abb.  Dec.  263,  2,7  How. 
Pr.  27g;  Sleeper  v.  Van  Middles- 
worth,  4  Denio  431 ;  People  v.  Ab- 
bot,  19  Wend.    192. 

Texas.  —  Mynatt  v.  Hudson,  66 
Tex.  66,  17  S.  W.  396;  Coffelt  v. 
State,  19  Tex.  App.  436;  Lum  v. 
State,   II   Tex.  App.  483. 

That  the  character  of  a  person  may 
suddenly,  from  having  been  very 
good  become  very  bad,  or  from 
having  been  bad  become  suddenly 
very  good,  is  possible,  but  such 
is  not  so  commonly  the  case  as 
to  justify  the  presumption  that 
there  is  no  permanency  in  character, 
whether  good  or  bad.  Stratton  v. 
State,   45    Ind.   468. 

The  remoteness  of  time  to  which 
the  character  evidence  relates  affects 
its  weight.  Brown  v.  Luehrs,  I  111. 
App.  74. 

96.  People  v.  Abbot,  19  Wend. 
(N.  Y.)    192. 

Reputations  are  ordinarily  things 
of  slow  growth,  although  there  may 
be  cases  of  sudden  transformation. 
The  jury  are  to  be  put  into  possession 
of  such  evidence  as  will  enable  them 
intelligently  to  comprehend  the  ques- 
tion before  them.  If  an  attacking 
party  should  prove  the  reputation  for 
a  month   before  the  trial,    would   he 
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issue  is  a  question  for  the  trial  court  in  the  exercise  of  its  sound 
discretion  founded  upon  a  consideration  of  the  probative  force  of  the 
evidence  offered."^ 

c.  hi  Case  of  hjipcaclunoit  by  Reputation  Evidence.  — Ordinarily 
evidence  of  a  witness'  reputation  in  a  connnunity  should  be  as  to 
his  reputation  at  the  time  of  his  examination.'*^  The  fact  that  the 
assailed  witness  is  a  party  to  the  proceeding  wherein  he  testifies 
does  not  afifect  this  rule,"'-*  except  in  Utah,  where  the  reputation  of 


not  greatly  strengthen  his  attack  by 
traveling  back  a  year  or  two  and 
showing  the  continuous  nature  of  the 
witness'  reputation?  Memphis  & 
Ohio  River  Packet  Co.  v.  McCool, 
83  Ind.  392,  43  Am.  Rep.  71. 

97.  Victoria.  — Od^ihs  &  Ev.  Act 
1890  (54  Vict.  No.  1 181),  §9  (B). 

United  States.  —  Teese  v.  Hunting- 
don, 23  How.  2,  14. 

Arkansas.  —  Cline  v.  State,  51  Ark. 
140,  10  S.  W.  225 ;  Holhday  v.  Cohen, 
34  Ark.  707 ;  Snow  v.  Grace,  29  Ark. 

131. 

Florida. — Alford  v.  State,  36  So.  436. 

Georgia.  —  Watkins  v.  State,  82 
Ga.  231,  8  S.  E.  875,  14  Am.  St.  Rep. 

^55-  . 

Illinois.  —  Brown  v.  Luehrs,  i  111. 
App.  74. 

Indiana.  —  Lake  Lighting  Co.  v. 
Lewis,  29  Ind.  App.  164,  64  N.  E.  35 ; 
Stratotn  v.    State,   45    Ind.   468. 

Iowa.  —  See  McGuire  v.  Kenefick, 
III  Iowa  147,  82  N.  W.  485. 

Minnesota.  —  Buse  v.  Page,  32 
Minn,   in,   19  N.   W.  736. 

Texas.  —  Brown  v.  Perez,  89  Tex. 
282,  34  s.  W.  725. 

So  it  is  in  the  discretion  of  the 
trial  judge  to  deny  to  a  party  the 
privilege  of  impeaching  a  witness  by 
cross-examining  him  as  to  his  resi- 
dence, occupation  and  associations  at 
a  time  too  remote  to  shed  light  upon 
his  present  veracity  and  morality. 
Bergstrand  v.  Townsend,  70  Ark.  600, 
70  S.   W.  307. 

Where  a  witness  is  cross-examined 
as  to  particular  acts  of  misconduct 
to  impeach  him,  it  seems  that  to  con- 
fine the  examination  to  a  period  of 
four  years  before  the  trial  is  an 
abuse  of  discretion  —  a  longer  period 
should  be  allowed.  Shailer  v.  Bul- 
lock (Conn.),  61  Atl.  65. 

Where  it  is  shown  that  a  witness 
has  been  twice  in  the  penitentiary 
for  crime,  and  since  then  in  jail,  and 
he  is  shown  without  contradiction  to 


be  of  bad  moral  character  at  the  time 
of  the  trial,  it  is  not  error  to  exclude 
proof  of  his  character  twelve  years 
before  the  trial.  Justice  v.  Com.,  20 
Ky.  L.  Rep.  386,  46  S.  W.  499. 

The  Victoria  statute  above  cited 
also  refers  to  the  impeachment  of  a 
witness    on    his    cross-examination. 

See  also  note  2  infra. 

98.  Indiana.  —  Meyncke  v.  State, 
68  Ind.  401  ;  Rawles  v.  State,  56  Ind. 
433 ;  Rucker  v.   Beaty,  3  Ind.  70. 

Kentucky.  —  Young  v.  Com.,  6 
Bush  312. 

Missouri.  —  Wood  v.  Matthews,  73 
Mo.   477. 

Nebraska.  —  Sun  Fire  Office  v. 
Ayerst,  37  Neb.  184,  55  N.  W.  635; 
Long  V.  State,  23  Neb.  33,  36  N.  W. 
310. 

Neiv  Jersey.  —  See  Shuster  v. 
State,  62  N.  J.  L.  521,  41  Atl.  701, 
affirmed  State  v.  Shuster,  63  N.  J.  L. 
355,  46  Atl.  iioi. 

North  Carolina. — Warlick  v.  White, 
76  N.  C.  175. 

Texas.  —  Renfro  v.  State,  42  Tex. 
Crim.  393,  56  S.  W.  1013 ;  Robbins  v. 
Ginnochio  (Tex.  Civ.  App.),  45  S. 
W.  34. 

So  in  a  prosecution  for  rape  where 
it  is  sought  to  impeach  the  reputa- 
tion of  prosecuting  witness  for  truth 
and  veracity,  the  evidence  of  the  wit- 
ness' reputation  should  relate  to  the 
time  of  examination.  It  is  error  10 
confine  the  proof  of  her  reputation 
to  her  reputation  as  it  existed  at 
and  prior  to  the  time  of  the  commis- 
sion of  the  alleged  rape.  Pratt  v. 
State,   19  Ohio   277. 

So  a  witness  in  a  criminal  prosecu- 
tion (in  this  case,  not  the  accused) 
may  be  impeached  by  proof  of  his 
reputation  for  truth  up  to  the  time 
of  trial.  The  proof  need  not  be  lim- 
ited to  the  time  before  the  preliminary 
examination.  Fossett  v.  State,  41 
Tex.   Crim.  400,  55   S.  W.  497. 

99.  Where    accused    testifies   as    a 
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accused  in  a  criminal  prosecution  before  the  commission  of  the 
offense  (or  at  least  before  his  arrest  therefor)  can  be  inquired  into.^ 
It  is  also  proper  to  inquire  into  the  witness'  reputation  at  a  time 
preceding-   that    in    issue.-     In    some    jurisdictions,    as    prerequisite 


witness  in  his  own  behalf,  evidence 
to  impeach  his  character  should  re- 
late to  his  character  at  the  time  of 
the  trial,  and  not  to  his  character  at 
the  time  of  the  ofifense.  Com.  v. 
Hourigan,  89  Ky.  305,  12  S.  W.  550; 
State  V.  Sprague,  64  N.  J.  L.  419.  45 
Atl.   788. 

See  also  Renfro  v.  State,  42  Te.x. 
Crim.  393,  56  S.  W.  1013  (where  it 
was  held  proper  to  prove  accused's 
reputation  for  truth  at  the  time  of 
the  trial,  although  he  had  at  that 
time  been   imprisoned   for  a  year). 

See  also  Lea  v.  State,  94  Tcnn.  495, 
29  S.  W.  900  (where  evidence  of  ac- 
cused's reputation  after  the  com- 
mission of  the  offense  was  held  ad- 
missible to  impeach  him). 

Compare,  however,  Reid  v.  Reid,  17 
N.  J.  Eq.  loi,  an  earlier  civil  case 
holding  that  evidence  of  a  witness' 
reputation  should  relate  to  a  period 
before  the  beginning  of  the  action. 

Similarly,  in  case  of  an  ordinary 
witness,  evidence  as  to  his  reputation 
should  relate  to  the  time  of  his  ex- 
amination, and  need  not  be  confined 
to  a  period  before  the  commencement 
of  the  proceeding.  Mask  v.  State,  19 
Pick.  (Mass.)  yj;  Calkins  v.  Col- 
burn,  10  N.  Y.  St.  778;  Smith  v. 
Hine,   179  Pa.  St.  203,  36  Atl.  222. 

"  Impeaching  testimony  is  for  the 
purpose  of  discrediting  the  witness 
by  showing  that  the  community  in 
which  he  lives  do  not  believe  what 
he  says ;  that  he  is  such  a  notorious 
liar  that  he  is  generally  disbelieved. 
It  is  his  present  credibility  that  is  to 
be  attacked ;  is  he  now  to  be  be- 
lieved? What  do  his  neighbors  think 
and  say  of  him  at  the  present  time? 
not,  what  did  they  think  and  say. 
months  or  years  ago?  "  Fisher  v. 
Conway,  21  Kan.  18,  30  Am.  Rep.  419. 

1.  "  The  reputation  of  the  ac- 
cused at  the  time  of  the  trial  would 
be  iniuriously  afifected  by  the  ofTense 
itself  when  made  known."  State  v. 
i^Iarks,   16  Utah  204,  51   Pac.  1089. 

2.  Alabama.  —  Yarbrough  v.  State, 
105  Ala.  43,  55,  16  So.  758;  Jones  v. 
State,  104  Ala.  30,  16  So.  135 ;  Kelly 
T.  State,  61  Ala.   19. 


Arkansas.  —  Holliday  v.  Cohen,  34 
Ark.  707. 

Illinois.  —  Blackburn  v.  Mann,  85 
111.  222;  Brown  v.  Luehrs,  i  111. 
App.  74. 

Indiana.  —  Gemmill  v.  State,  16 
Ind.  App.  154,  43  N.  E.  909;  Keyes 
V.  State,  122  Ind.  527,  23  N.  E.  1097; 
Stratton  v.   State,  45  Ind.  468. 

Contra.  —  Walker  v.  State,  6 
Blackf.    I. 

Kansas.  —  Coates  v.  Sulau,  46 
Kan.  341,  26  Pac.   720. 

Kentucky.  —  Marion  v.  Lambert. 
10   Bush    295. 

Maryland.  —  Wagoner  v.  Wagon- 
er,   10   Atl.   221. 

Mississippi.  —  Norwood,  v.  An- 
drews,  71    Aliss.  641,   16  So.   262. 

Missouri.  —  State  v.  Miller,  156 
Mo.  76,  50  S.  W.  907. 

Contra.  —  Woods  v.  Matthews,  7i 
Mo.  477. 

Neiv  York.  —  Rathbun  v.  Ross, 
46   Barb.    127. 

Texas.  —  Thormond  v.  State,  27 
Tex.  App.  347,   II    S.  W.  451. 

Vermont.  —  Amidon  v.  Hoslej', 
54  Vt.  25. 

Instances  Where  Time  of  Reputa- 
tion Offered  in  Evidence  Held  Not 
Too  Remote — The  mere  fact  that 
a  witness  called  to  testify  to  reputa- 
tion knew  it  only  as  it  existed 
twenty-five  or  thirty  years  before 
the  trial  does  not  render  the  admis- 
sion of  such  testimony  by  the  trial 
court  an  abuse  of  discretion.  Cline 
1:   State,  51  Ark.   140,  10  S.  W.  225. 

Where  the  assailed  witness  had 
resided  in  the  same  community  with 
the  impeaching  witness  until  within 
two  years  of  the  trial,  it  is  error  to 
exclude  the  impeaching  witness'  tes- 
timony as  too  remote.  Lawson  v. 
State,  32   Ark.   220. 

Testimony  as  to  a  witness'  repu- 
tation when  residing  in  another  com- 
munity seven  years  previously  is  ad- 
missible to  impeach  him,  especially 
where  it  is  not  shown  that  the  wit- 
ness has  had  any  established  resi- 
dence since  that  time.  Snow  f. 
Grace,  29  Ark.  131. 

Where  a  witness    had    lived   in   a 
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thereto,   inquiry   must   first  l)e  made   as   to   the  witness'   reputation 


comiminity  for  eleven  years,  and 
ilicrcaftcr  to  the  lime  of  the  trial 
had  been  away  seven  years,  it  is 
error  to  exclude  proof  of  his  reputa- 
tion during  the  eleven  years'  resi- 
dence. Holmes  v.  Stateler,  17  III. 
453- 

Proof  of  a  witness'  character  two 
years  before  the  trial  is  competent. 
Davis  V.  Com.,  95  Ky.  19,  23  S.  W. 
585,  44  Am.  St.  Rep.  201. 

A  witness'  reputation  one  year  and 
a  half  before  the  trial  is  not  too  re- 
mote to  be  admissible.  Com.  v.  Bil- 
lings,  97    iMass.   405. 

A  reputation  four  years  before  the 
trial  may  be  proved.  Buse  v.  Page, 
22  Minn,   in,   19  N.  W.  736. 

A  character-impeaching  ,  witness 
may  testify  to  a  knowledge  of  the 
assailed  witness'  reputation  acquired 
ten  years  before  the  trial.  Graham 
V.  Chrystal,  2  Keyes  (N.  Y.)  21,  2 
Abb.  Dec.  263,  2)7  How.  Pr.  279. 

It  is  error  to  exclude  an  inquiry 
as  to  a  witness'  reputation  four  years 
before  the  trial  as  too  remote. 
Sleeper  v.  Van  Middlesworth,  4 
Denio    (N.  Y.)   431. 

A  knowledge  of  a  witness'  reputa- 
tion gained  three  years  before  the 
trial  is  not  too  remote.  State  v. 
Lanier,  79  N.   C.  622. 

A  witness  may  be  impeached  by 
proof  of  his  reputation  four  years  be- 
fore the  trial.  Battaglia  v.  Thomas, 
5  Tex.  Civ.  App.  563,  23  S.  W.  385. 

Likewise  by  a  reputation  two  or 
three  years  before  the  trial.  Lum  v. 
State,   II   Tex.    App.   483. 

Instances  Where  Time  of  Reputa- 
tion  Held    Too    Remote It    is    not 

an  abuse  of  discretion  for  the  trial 
court  to  exclude  proof  of  a  reputa- 
tion four  years  before  the  trial. 
Teese  v.  Huntingdon,  64  U.  S.  2,  14. 

A  female  witness'  reputation  as  un- 
chaste sixteen  years  before  the  trial 
is  not  admissible.  Turner's  Guardian 
V.  King,  98  Ky.  253,  32  S.  W.  941, 
22  S.  W.  405. 

Impeaching  testimony  going  back 
to  a  reputation  twenty  years  before 
is  too  remote.  State  v.  Parker,  96 
Mo.   382,  9  S.  W.   728. 

Sustaining  evidence  of  reputation 
for  truth  going  back  eighteen  or 
twenty  years  is  too  remote.  Shuster 
V.  State,  62  N.  J.  L.  521,  41  Atl.  701, 
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affinncd  State  v.  Shuster,  63  N.  J.  L. 
35.  46  Atl.   lioi. 

Reputation  four  years  before  the 
trial  is  too  remote.  Miller  v.  Miller, 
187  Pa.  St.  572,  41  Atl.  277. 

Reputation  nineteen  or  twenty 
years  ])eforc  is  too  remote.  Robbins 
V.  Ginnochio  (Tex.  Civ.  App.),  45 
S.  W.  34. 

Where  a  witness'  reputation  at 
the  time  in  issue  has  been  proved 
the  proof  may  also  go  back  to  a 
former  time.  Hauk  v.  State,  148 
Ind.  238,  46  N.  E.  127,  j7  N.  E. 
465;  Houk  V.  Branson,  17  Ind.  App. 
119,  45  N.  E.  78;  Memphis  &  Ohio 
River  Packet  Co.  v.  McCool,  83  Ind. 
392,  43  Am.  Rep.  71  ;  Hamilton  v. 
People,  29  Mich.  173;  Brown  v. 
Perez,  89  Tex.  282,  34  S.  W.  725; 
Willard  v.   Goodenough,  30  Vt.  393. 

So  where  his  reputation  at  the 
time  of  trial  is  proved,  it  is  proper 
in  the  discretion  of  the  trial  court 
to  also  prove  his  reputation  four 
years  before.  Lake  Lighting  Co.  v. 
Lewis,  29  Ind.  App.  164,  64  N.  E.  35. 

Where  the  assailed  witness'  repu- 
tation at  the  time  his  deposition  was 
taken  is  shown,  it  is  no  objection 
that  the  reputation  shown  extends 
down  to  the  time  of  the  trial  and 
back  many  years  before.  Dollner  v. 
Lintz,  84  N.  Y.  669,  affirming  9 
Daly   17. 

Evidence  of  a  witness'  reputation 
must,  however,  be  confined  to  a 
time  from  which  an  inference  can 
be  reasonably  drawn.  Robbins  v. 
Ginnochio  (Tex.  Civ.  App.),  45  S. 
W.   34.^ 

In  Nebraska,  it  seems,  however, 
that  evidence  of  a  witness'  reputation 
must  be  confined  to  the  time  of  his 
examination.  Sun  Fire  Office  v. 
Ayerst,  27  Neb.  184,  55  N.  W.  635- 
For  "  the  law  does  not  presume  that 
a  bad  reputation  will  always  subsist, 
but  the  contrary,  in  the  absence  of 
evidence  tending  to  show  the  con- 
tinuation thereof."  Faulkner  v.  Gil- 
bert, 61  Neb.  602,  85  N.  W.  843,  86 
N.  W.  1074. 

See,  however.  State  v.  Marion,  20 
Neb.  222,  29  N.  W.  911,  57  Am. 
Rep.  825,  which  adds  some  limita- 
tions to  the  rule  stated  in  the  later 
cases,  supra. 
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at  the  time  in  issue,  unless  excused  for  reasons  next  set  forth.-'' 
Where  a  witness  has  removed  from  a  community  in  which  he 
estabUshed  a  reputation,  but  has  not  lived  in  any  other  community 
long  enough  to  acquire  a  reputation  therein,  his  reputation  in  the 
former  community  may  be  proved.*  It  is  also  sufficient  to  render 
a  former  reputation  admissible  that  the  witness'  character  at  the 
time  of  his  examination  has  been  attacked  in  other  ways  than  by 
evidence  of  bad  reputation,  or  that  his  absence  from  the  jurisdiction 
has  rendered  it  impracticable  to  prove  his  reputation  at  the  time 
in  issue.^  In  other  jurisdictions,  an  inquiry  as  to  the  witness' 
reputation  at  the  time  in  issue  is  not  a  necessary  prerequisite  to  an 
inquiry  into  his  former  reputation.® 


3.  Mitchell  z:  Com.,  78  Ky.  219. 
So  where  a  witness'  reputation  at 

the  time  of  examination  has  not 
been  shown,  proof  of  his  reputation 
at  times  antecedent  thereto  is  not 
admissible.  Chance  v.  Indianapolis 
&  W.  G.  R.  Co.,  32  Ind.  472 ;  Rogers 
V.  Lewis,  19  Ind.  405 ;  Rucker  v. 
Beaty,  3  Ind.  70;  McGuire  v.  Kene- 
fick,  III  Iowa  147,  82  N.  W.  485; 
State  i:  Potts,  78  Iowa  656,  43  N. 
W.  534,  5  L.  R.  A.  814;  Willard  v. 
Goodenough,  30  Vt.  393. 

See  also  cases  cited  in  the  preced- 
ing note,  holding  that  where  a  wit- 
ness' reputation  at  the  time  in  issue 
has  been  proved,  the  proof  may  also 
go  back  to  a  former  time. 

Compare,  however,  Keyes  v.  State, 
122  Ind.  527,  22,  N.  E.  1097,  holding 
that  where  from  the  time  of  the 
commission  of  an  offense  to  his  trial 
an  accused  person  has  been  impris- 
oned, and  on  the  trial  he  becomes  a 
witness,  his  reputation  at  the  time 
of  the  commission  of  the  offense  is 
clearly  competent. 

"  What  the  character  had  formerly 
been  is  relevant  only  as  it  blends 
with  the  continuous  web  of  life  and 
tinges  its  present  texture."  Willard 
V.  Goodenough,  30  Vt.  393. 

4.  Pape  V.  Wright,  116  Ind.  502, 
19  N.  E.  459;  Kestor  v.  People,  32 
Mich.  484;  Brown  v.  Perez,  89  Tex. 
282,  34  S.  W.  725,  affirming  (Tex. 
Civ.   App.)    32   S.  W.   546. 

"  While  evidence  of  character  goes 
to  fix  the  credibility  of  the  witness 
at  the  time  he  testifies,  the  proof  can- 
not be  limited  to  the  particular  day, 
but  may  extend  back  for  a  reasonable 
period  of  time.  ...  It  is  very 
manifest  that  no  ordinary  man  would 


in  a  city  like  Chicago  establish  any 
general  reputation,  either  good  or 
bad,  within  three  or  four  months. 
Were  there  not  a  reasonable  margin 
of  time  over  which  the  investigation 
might  extend,  the  witness  might,  by 
a  recent  removal,  make  evidence, 
which  was  really  wholly  worthless, 
unimpeachable."  Gemmill  v.  State, 
16  Ind.  App.  154,  43  N.  E.  909. 

See  also  to  the  same  effect,  Cof- 
felt  V.  State,  19  Tex.  App.  436. 

Where  during  the  three  years  and 
two  months  before  a  witness'  exam- 
ination he  did  not  establish  a  repu- 
tation in  any  community,  his  reputa- 
tion at  the  prior  time  may  be  proved. 
"  There  is  no  unvarying  rule  by 
which  to  determine  when  a  person 
has  been  in  a  place  long  enough  to 
establish  a  reputation  for  what  he  is, 
or  at  least  seems  to  be.  It  ought 
not  to  be  so  short  that  one  who 
moves  from  place  to  place  may,  by 
simulation,  avoid  having  his  testi- 
mony weighed  in  the  light  of  his 
true  character.  It  ought  not  to  be 
so  long  that  his  reformation  or  de- 
generation shall  be  ignored  in  the 
investigation  of  truth."  Douglass  v. 
Agne   (Iowa),  99  N.   W.  550. 

5.  Brown  v.  Perez,  89  Tex.  282, 
34  S.  W.  725,  affirming  (Tex.  Civ. 
App.)   32  S.  W.  546. 

6.  Where  an  impeaching  witness 
testifies  that  he  knew  the  reputation 
of  a  witness  when  both  lived  in  an- 
other neighborhood  seven  or  eight 
years  before,  and  had  known  it  for 
twenty  years  before  then,  but  had 
not  known  it  since,  he  is  competent 
to  testify  as  to  the  witness'  character. 
Jones  f.  State,  104  Ala.  30,  16  So. 
135- 
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cl.  In  Case  of  Impeachment  by  Proof  on  Cross-Examination  of 
Acts  and  Conduct.  —  A  witness  should  not  be  cross-examined  as 
to  specific  acts  and  conduct  that  are  very  remote  in  time.'' 

e.  In  Case  of  Impeachment  by  Proof  of  Conviction  of  Crime. 
Likewise,  in  some  jurischctions,  proof  of  a  conviction  of  crime  at  a 
remote  time  should  be  excluded,*  but  in  other  jurisdictions  remote- 
ness in  time  does  not  render  proof  thereof  inadmissible,"  even 
though  the  proof  is  calculated  more  to  create  a  prejudice  against 


To  the  same  effect,  see  Kelly  v. 
State,  6i   Ala.   19. 

It  is  an  abuse  of  discretion  to  ex- 
clude proof  of  a  witness'  reputation 
in  a  neighborhood  where  he  formerly 
resided,  two  or  three  years  before 
his  deposition  was  taken  (the  wit- 
ness being  more  than  thirty  years  of 
age  at  that  time),  such  proof  being 
offered  without  proof  of  his  reputa- 
tion at  the  time  in  issue.  Brown  v. 
Luehrs,  i   111.  App.  74 

Lack  of  recent  knowledge  on  an 
impeaching  witness'  part  of  the  repu- 
tation of  an  assailed  witness  does 
not  bar  him  from  testifying  to  his 
knowledge  of  his  former  reputation. 
Wagoner  v.  Wagoner  (Md.),  10  Atl. 
221. 

7.  It  is  proper  to  exclude  cross- 
inquiries  of  a  female  witness  as  to 
specific  acts  of  immorality  commenc- 
ing at  a  period  twenty  years  pre- 
viously. State  V.  Houx,  109  Mo. 
654,  19  S.  W.  35,  32  Am.  St.  Rep. 
686.  See  also  State  v.  Gesell,  124 
Mo.  531,  27  S.  W.   iioi. 

Accused  when  a  witness  in  his 
own  behalf  cannot  properly  be  asked 
on  cross-examination  as  to  facts 
tending  to  raise  a  suspicion  that  he 
was  guilty  of  an  offense  fifteen 
years  before.  "  We  do  not  under- 
stand that  the  entire  past  lives  of 
witnesses  are  liable  to  be  ransacked 
and  exposed,  and  the  whole  historj' 
of  their  lives  laid  bare.  .  .  .  The 
period  concerning  which  the  inquiry 
is  made  should  bear  some  reasonable 
relation  to  the  time  at  which  the 
testimony  is  given."  Baker  v.  Com  , 
20  Ky.  L.  Rep.   1778,  50  S.  W.  54. 

"  Every  man  is  entitled  to  such  a 
measure  of  oblivion  for  the  past  as 
will  protect  him  from  having  ;t 
ransacked  by  mere  volunteers ;  and 
aside  from  this  general  sanction,  if 
witnesses  were  to  be  compelled  to 
answer    fishing   questions    as    to    any 
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scandals  in  their  past  lives,  the  wit- 
ness-box would  become  a  scandal, 
which  no  civilized  community  would 
tolerate."  State  v.  Houx,  109  Mo. 
6=;4,  19  S.  W.  35,  32  Am.  St.  Rep. 
686. 

8.  A  witness  cannot  be  impeached 
by  proof  of  conviction  of  assault  to 
murder  twenty  years  before  his  ex- 
amination. Dyer  v.  State  (Tex. 
Crim.),  77  S.  W.  456. 

A  witness  cannot  be  impeached  by 
reading  a  judgment  of  conviction  of 
petty  theft  given  eight  years  before 
the  trial.  Herring  v.  Patten  (Tex. 
Crim.),  44  S.   W.   50. 

9.  "  The  point  made  that  the  moral 
turpitude  was  wiped  out  by  lapse  of 
time  and  by  presumptive  repentance 
is  matter  of  argument  to  the  jury. 
A  court  cannot  know  of  such  an  ex- 
purgation judicially,  the  same  being 
spiritual  benefit  of  clergy,  not  legal." 
Doggett  V.  Simms,  79  (^a.  253,  4  S, 
E.  909. 

"  We  see  no  cause  for  rejecting 
the  record  of  conviction  in  this  case 
in  the  fact  that  it  is  an  ancient  rec- 
ord. Time  may  soften  the  effect  of 
such  a  record  but  cannot  destroy  its 
applicability.  At  the  common  law 
a  person  convicted  of  a  crime,  unless 
pardoned,  would  never  afterward  be 
allowed  to  testify  as  a  witness,  and 
pardon  could  restore  only  partial 
competency.  The  record  was  still 
admissible  to  impeach  the  credibility 
of  such  person.  And  certainly  lapse 
of  time  would  not  be  more  efificacious 
for  washing  out  the  legal  blot  than 
a  pardon  would  be.  But  a  witness 
against  whom  a  conviction  of  a  crim- 
inal offense  is  produced,  however 
ancient  or  modern  it  may  be,  is  not 
without  means  for  vindicating  his 
character  for  truthfulness.  He  may 
produce  general  evidence  to  sustain 
his   present   reputation   for  veracity." 
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the  witness  (he  being  a  party  to  the  cause)  than  to  impair  his 
crechbiHty.'" 

2.  Acts  and  Conduct  of  Assailed  Witness.  —  An  investigation  of 
the  witness'  acts  and  conduct  is  the  most  direct  means  to  the  dis- 
covery of  his  veracity.^' 

A.  Acts  and  Conduct  Connected  With  Cause  on  Trial.  —  a. 
Nature  and  Competency.  —  (l.)  In  General.  —  Any  act  of  misconduct 
on  a  witness'  part  in  connection  with  the  subject-matter  or  trial  of 
the  cause  may  be  proved  to  impeach  him  by  a  party  entitled  to 
do  so.^-  Thus,  as  showing  acts  connected  with  the  subject-matter 
(,.r  trial,  a  witness  may  be  impeached  by  proof  that  he  has  corruptly 
])rocured  or  suppressed  evidence  other  than  his  own  testimonv, 
or  offered  to  do  so  ;^^  that  he  has  offered  to  testify  or  refrain  from 


State  V.  Farmer,  84  Me.  436,  24  Atl. 

985. 

10.  "  That  evidence  properly  ad- 
missible for  one  purpose  may  be  so 
perverted  in  its  use  as  to  effect  a 
different  and  illegitimate  purpose  is 
not  altogetlier  preventable.  But  such 
evidence  cannot  on  that  account  be 
wholly  rejected.  The  correction  of 
its  abuse  lies  in  such  explanation  as 
the  presiding  judge  may  feel  re- 
quired to  give  to  the  jury  concerning 
it.  Then,  too,  when  the  ill-concealed 
purpose  of  its  introduction  becomes 
obvious  to  the  jury,  it  often  reacts 
against  the  party  attempting  to  profit 
by  the  irregularity."  State  v.  Farmer, 
84  Me.  436,  24  Atl.  985. 

11.  "  If  a  man  admits  himself  to 
have  been  guilty  of  heinous  offenses, 
the  jury  would  justly  give  him  less 
credit  than  if  his  life  had  been  pure, 
and  his  conduct  upright."  Shepard 
V.   Parker,  36  N.   Y.  517. 

"  Where  a  witness  has  blazoned 
his  grossly  immoral  conduct  before 
a  public  audience  and  a  jury  sitting 
to  try  his  credit,  his  general  char- 
acter is  impaired  in  the  same  sense 
it  would  have  been  by  the  more 
usual  evidence."  Per  Cowen,  J.,  in 
People  V.  Rector,  19  Wend.  (N.  Y.) 
569,  580-582. 

12.  Lewis  V.  Steiger,  68  Cal.  200. 
8  Pac.  884 ;  Georgia  R.  &  Bkg.  Co.  v. 
Lybrend,  99  Ga.  421,  432-433,  27  S. 
E.  794;  Davis  V.  Roby,  64  Me.  427. 

Instance  of  Matter  Sufficiently 
Connected  With  Subject-Matter. 
Where  it  was  conceded  that  the  tes- 
timony of  an  assailed  witness  as  to 
the  value  of  certain  goods,  to  collect 
the  insurance  upon  which  the  action 


was  being  prosecuted,  was  ma- 
terially different  from  his  former 
statement  as  to  their  value,  and  the 
witness  offered  an  explanation  there- 
of, it  is  error  to  exclude  proof  that 
in  another  instance  that  constituted 
a  part  of  the  same  transaction  the 
witness  had  made  an  intentional  mis- 
statement of  the  value.  Fairfield 
Packing  Co.  v.  Southern  Mut.  Fire 
Ins.    Co.,   44   Atl.   317. 

Instance  of  Matter  Insufficiently 
Connected  With  Subject-Matter. 
In  a  bastardy  case,  where  relatrix 
testifies  as  a  witness,  evidence  that 
she  applied  to  a  physician  to  procure 
an  abortion  is  inadmissible.  Sterling 
7'.  Sterling,  41  Vt.  80. 

Instance    of    Matter   Insufficiently 

Connected    With    Trial Where    a 

witness  professes  an  inability  to 
speak  English  and  testifies  in  Irish 
through  an  interpreter,  and  on  cross- 
examination,  in  response  to  the  ques- 
tion whether  on  a  recent  occasion  he 
had  not  spoken  in  English  to  two 
persons,  denies  that  he  had  done  so, 
his  denial  cannot  be  contradicted. 
Reg.  V.  Burke,  8  Cox.  C.  C.  44. 
O'Brien,  J.,  Pennefather,  B.,  and 
Pigot,  C.  B.,  dissoitiug. 

Under  the  old  equity  procedure,  a 
cross-interrogatory  in  regard  to  the 
assailed  witness'  character  touching 
a  particular  fact  that  is  involved  in 
the  suit  on  trial  could  not  be  allowed. 
Troup  V.  Sherwood,  3  Johns.  Ch. 
(N.  Y.)  5S8, 

13.  A  witness  may  be  cross-ex- 
amined as  to  his  attempt  to  corrupt 
another  witness.  Lewis  v.  State,  3=; 
Ala.  380. 

Where  on  cross-examination  a  wit- 
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testifying  to  specified  facts  for  a  consideration  ;^*  that  he  has  taken 
a  bribe  for  liis  testimony  ;'•'  that  he  has  testified  falsely  or  given  testi- 


ness  denies  that  he  has  attempted  to 
dissuade  an  adverse  witness  from 
attending  the  trial,  or  that  he  has 
offered  to  procure  testimony  for  the 
adverse  party  for  a  consideration, 
proof  that  he  has  made  the  attempt 
of  the  offer  is  admissible.  Lewis  v. 
Steiger,  68  Cal.  200,  8  Pac.  884. 

A  party  may  lay  the  foundation 
for  showing  that  a  witness  has  at- 
tempted to  buy  or  bribe  other  wit- 
nesses. Luhrs  v.  Kelly,  67  Cal.  289, 
7  Pac.  696. 

Evidence  may  be  introduced  that 
a  witness  has  attempted  to  corrupt 
others  with  reference  to  the  pending 
controversy.  State  v.  Blake,  25  Me. 
.350. 

A  witness  can  be  impeached  by 
proof  that  he  has  attempted  to 
suborn  or  tamper  with  other  wit- 
nesses in  the  cause.  Bates  v.  Holla- 
day,  31   Mo.  App.  162. 

A  witness  may  be  impeached  by 
proof  that  he  has  attempted  to  suborn 
a  witness.  Gulerette  v.  McKinley,  27 
Hun  (N.  Y.)  320;  Morgan  v.  Frees, 
IS   Barb.    (N.   Y.)    352.   . 

Defendant  in  prosecution  for  rape, 
testifying  in  his  own  behalf,  may  be 
asked  on  cross-examination  whether 
he  did  not  offer  prosecutrix'  father 
money  to  leave  the  state.  Jenkins  v. 
State,  34  Tex.  Crim.  201,  29  S.  W. 
1078. 

A  witness  may  be  impeached  by 
proof  that  he  has  approached  an- 
other person  with  a  request  that  he 
testify  for  him.  Davis  v.  Franke,  33 
>Gratt.  (Va.)  413,  424-425;  Martineau 
V.  May,  18  Wis.  59. 

Contra.  —  Two  cases,  however, 
while  permitting  a  witness  to  be 
cross-examined,  respectively,  as  to 
an  attempt  by  him  to  dissuade  a  wit- 
ness from  attending  the  trial,  or  as 
to  an  attempt  to  suborn  a  witness, 
exclude  proof  thereof  on  the  ground 
that  the  matter  is  collateral.  Harris 
V.  Tippet,  2  Camp.  (Eng.)  637; 
United  States  v.  Neverson,  i  Mack. 
(D.  C.)    152,  173-174. 

14.  It  is  error  to  disallow  proof 
that  a  witness  has  at  some  time 
previous  to  testifying  offered  or 
agreed  for  a  consideration  to  sup- 
press the  very  testimony  that  he  has 

Vol.  VII 


given.  For  if  the  witness  had  made 
such  an  offer,  it  would  certainly  dis- 
credit the  testimony  given  by  him 
in  the  same  manner  as  would  the 
fact  that  he  had  made  different  state- 
ments on  a  former  occasion.  Barkly 
v.   Copeland,  86  Cal.  483,  25   Pac.    i. 

A  witness  may  be  impeached  by 
the  introduction  of  a  letter  written 
by  him  containing  a  proposal  to  tes- 
tify in  a  certain  manner  (his  testi- 
mony agreeing  with  such  proposal). 
State  V.  Tall,  43  :\linn.  273,  45  N.  W. 
449- 

A  witness  may  be  impeached  by 
proof  that  he  told  a  party  that  he 
would  testify  for  him  if  he  retained 
a  certain  lawyer,  but  otherwise  would 
testify  for  the  other  party.  Gumby 
V.  Metropolitan  St.  R.  Co.,  65  App. 
Div.  38,  72   N.   Y.   Supp.  551. 

Contra.  —  It  is  error  to  admit 
proof  that  a  witness  for  defendant 
had  offered  for  a  pecuniary  consid- 
eration to  testify  against  defendant. 
State  V.  Gates,   17  N.   H.  373- 

In  a  personal  injury  case,  where  a 
witness  on  cross-examination  denies 
having  stated  that  defendant  offered 
him  $100  to  stand  by  his  statement 
to  defendant's  attorney,  and  that 
plaintiff  would  have  to  pay  that  sum 
to  get  the  witness  to  deny  that  state- 
ment, such  reply  is  on  a  collateral 
matter  so  that  the  witness'  denial  of 
such  statement  cannot  properly  be 
contradicted.  McNeill  v.  Metropol- 
itan St.  R.  Co.,  20  Misc.  426,  45  N. 
Y.   Supp.   1030. 

15.  Evidence  may  be  introduced 
to  prove  that  a  witness  has  been 
suborned  or  corrupted.  State  v. 
Blake,  25  Me.  350. 

A  conversation  with  a  witness  in 
which  he  admitted  having  been  bribed 
to  testify  may  be  proved  to  impeach 
him.  Texas  &  Pac.  Coal  Co.  v.  Law- 
son,  ID  Tex.  Civ.  App.  491,  31  S.  W. 

843. 

See  also  Bessette  v.  State,  lOi 
Ind.  85,   note   21   infra. 

Contra.  —  Where  on  cross-exam- 
ination a  party  elicits  a  denial  from  a 
witness  that  he  had  received  $100  to 
testify,  such  matter  having  been 
brought  out  on  cross-examination 
only,  the   witness  became   the   cross- 
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mony  on  a  subject  concerning  which  he  had  no  knowledge  in  the 
cause/"  or  expressed  an  intention  to  do  so/"  or  to  give  testimony  as 
to  specific  facts  at  variance  with  his  previous  version  of  them.^**  In  a 
criminal  cause  a  witness  may  also  be  impeached  by  proof  that  he 
has  offered  to  compound  a  felony/"  or  has  attempted  to  suppress  a 
prosecution.-" 

(2.)  Cross-Examination  of  Witness.  —  A  witness  may  also  properly 
be  cross-examined  as  to  his  guilt  of  any  act  thus  connected  with  the 
subject-matter  or  trial  of  the  cause  with  a  view  to  his  impeachment.^^ 


■examining  party's  to  that  extent,  and 
the  fact  denied  cannot  be  proved  by 
the  cross-examining  party.  Goldberg 
V.  MetropoHtan  St.  R.  Co.,  84  N.  Y. 
Supp.  211. 

16.  The  statement  of  a  witness 
made  after  testifying  that  his  testi- 
mony was  false  and  that  he  had 
been  hired  by  the  party  in  whose 
favor  he  testified  to  so  testify,  is 
admissible  to  discredit  him.  Mc- 
Ginnis  v.  Grant,  42  Conn.  yj. 

Evidence  that  on  a  former  trial  of 
the  cause  a  witness  had  sworn  to 
conflicting  statements,  and  that  on  a 
motion  for  a  new  trial  the  witness 
had  (as  afterward  admitted  by 
him)  sworn  falsely,  is  admissible. 
Georgia  R.  &  Bkg.  Co.  v.  Lybrend, 
99  Ga.  421,  27  S.  E.  794,  Atkinson,  J., 
dissenting. 

A  female  witness  is  impeached  by 
proof  from  her  own  lips  that  she 
knew  nothing  about  the  case  except 
what  was  told  her  by  her  husband. 
Davis  V.  Roby,  64  Me.  427.  See  also 
State  V.  Blake,  25  Me.  350. 

Contra.  —  The  fact  cannot  be  elic- 
ited on  cross-examination  from  ac- 
cused testifying  in  his  own  behalf, 
that  he  had  willfully  given  false  tes- 
timony before  the  coroner  in  testify- 
ing about  the  same  transaction. 
People  V.  Arrighini,  122  Cal.  121,  54 
Pac.  591. 

17.  A  witness  may  be  impeached 
by  introducing  in  evidence  a  letter 
in  which  he  showed  an  intention  of 
concealing  the  truth  in  the  case.  Al- 
ward  V.  Oakes,  63  Minn.  190,  65  N. 
W.  270. 

In  a  usury  case,  where  a  witness 
denies  having  said  that  he  would 
swear  falsely  to  avoid  usury,  proof 
of  such  statement  may  be  made.  Lee 
Z'.  Chadsey,  3  Abb.  Dec.   (N.  Y.)  43. 

18.  Where  on  cross-examination  a 
witness  professes  to  have  no  recollec- 


tion of  having  said  after  a  former 
trial  that  on  a  subsequent  trial  he 
would  testify  for  the  opposite  party, 
and  on  the  subsequent  trial  in  fact 
testifies  for  the  same  party  as  on 
the  former,  the  adverse  party  may 
prove  that  he  in  fact  made  such 
statements,  to  impeach  him.  Chap- 
man V.  Coffin,  14  Gray  (Mass.)  454. 
But  where  on  cross-examination  a 
witness  denies  having  stated  merely 
that  he  would  be  willing  to  be  a 
witness  for  the  other  party,  such 
statement  is  collateral  to  the  issue  so 
that  the  witness'  denial  concludes 
the  cross-examining  party.  Seipp  v. 
Dry  Dock,  E.  Broadway  &  Battery 
R.  Co.,  45  App.  Div.  489,  61  N.  Y. 
Supp.  409. 

19.  Where  the  prosecutor  in  a 
criminal  prosecution  testifies,  it  is 
competent  as  tending  to  impeach  him 
to  ask  him  whether  he  had  not  of- 
fered to  compound  the  offense  for  a 
sum  named.  Pleasant  v.  State,  13 
Ark.  360,  2>77-27^- 

Where  a  witness  denied  having 
offered  to  take  $11  and  not  prosecute 
the  cause,  it  is  error  to  exclude  proof 
thereof.  Richards  v.  State,  34  Tex. 
Crim.  277,  30   S.   W.  229. 

Contra.  —  The  fact  that  the  prose- 
cuting witness  endeavored  to  com- 
promise the  prosecution  is  properly 
excluded  from  evidence  as  having  no 
tendency  to  impeach  his  testimony. 
People  V.  Genung,  11  Wend.  (N.  Y.) 
18,  25  Am.  Dec.  594. 

20.  The  fact  that  a  witness  of- 
fered a  bribe  to  the  prosecuting  at- 
torney to  procure  the  discharge  of 
defendant  may  be  proved.  State  v. 
McKinistry,  100  Iowa  82,  69  N.  W. 
267.  « 

21.  Lewis  V.  State,  35  Ala.  380; 
Pleasant  v.  State,  13  Ark.  360,  Z77- 
378;  Bessette  v.  State,  loi  Ind.  85; 
Davis  V.  Roby,  64  Me.  427 :   State  v. 
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(3.)  Effect  of  Cross-Examination.  —  Where  on  cross-cxamination 
the  witness  does  not  directly  admit,  or  denies,  the  act  or  statement 
about  which  he  is  cross-examined,  it  may  be  proved  to  impeach 
him.-^ 

(4.)  General  Objections  to  Admissibility. — The  admission  of  proof 
of  connected  acts  of  miscon(hict  is  not  objectionable  as  allowing  the 
impeachment  of  a  witness  by  proof  of  particular  wrongful  acts.--' 
The  fact  that  the  answer  to  a  cross-question  put  a  witness  as  to 
such  acts  might  criminate  or  degrade  the  witness  does  not  render 
such  cross-examination  improper.^^ 

b.  Prerequisites  to  Adiuissibility.  —  The  English  Rule.  —  A  wit- 
ness must  as  prerequisite  to  proof  of  particular  acts  of  misconduct 
be  first  examined  in  respect  to  them  in  the  manner  requisite  in  case 
of  proof  of  a  witness'  variant  statements  to  impeach  him.-° 

c.  Rebuttal  of  Proof.  —  The  party  calling  the  impeached  witness 
may  disprove  or  rebut  the  matters  shown  in  impeachment.^^ 


Blake,  25  Mc.  350;  Jenkins  v.   State, 
34  Tex.  Crim.  201,  29  S.  W.  1078. 

So  a  question  put  a  witness,  im- 
plying that  he  was  induced  to  testify 
as  he  did  by  promise  of  pecuniary 
reward,  is  proper.  Bessette  v.  State, 
loi    Ind.  85. 

22.  Where  witness  denies  act  or 
statement  it  may  be  proved.  Lewis 
V.  Steiger,  68  Cal.  200,  8  Pac.  884; 
Lee  v.  Chadsey,  3  Abb.  Dec.  (N.  Y.) 
43;  Texas  &  Pac.  Coal  Co.  v.  Law- 
son,  10  Tex.  Civ.  App.  491,  31  S.  W. 
843 ;  Richards  v.  State,  34  Tex.  Crim. 
277,  30  S.  W.  229. 

So  where  in  cross-examination  a 
witness  is  asked  whether  he  had  not 
stated  to  the  cross-examining  party 
that  if  a  certain  lawyer  was  retained 
by  him  the  witness  would  testify  for 
him,  but  otherwise  for  the  other 
party,  and  denies  it,  the  denial  is  not 
on  a  collateral  matter  within  the 
meaning  of  the  rule  making  the  wit- 
ness' answer  in  such  case  conclusive. 
Gunby  V.  Metropolitan  St.  R.  Co.,  65 
App.  Div.  38,  72  N.  Y.  Supp.  551. 

Where  witness  professes  to  have 
no  recollection  of  former  statement 
it  may  be  proved.  Chapman  v.  Cof- 
-fin,   14  Gray    (Mass.)    454. 

23.  Barkly  v.  Copeland,  86  Cal. 
483,  25  Pac.  I  (in  which  case  proof 
that  sometime  previous  to  testifying 
the  witness  ofifered  or  agreed  for  a 
consideration  to  suppress  the  very 
testimony  he  afterward  gave,  was 
admitted).  "The  cross-examinarion 
here  called,  not  for  testiinony  tending 
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to  show  the  commission  of  or  un- 
willingness to  commit  an  isolated 
wrongful  act,  but  one  which  was 
connected  with  his  own  testimony  in 
the  case." 

24.  Pleasant  v.  State,  13  Ark.  360, 
377-378. 

25.  Aneals  v.  People,  134  111.  401, 
25  N.  E.  1022;  Bates  v.  Holladay,  31 
Mo.  App.  162;  Davis  v.  Franke,  33 
Gratt.  (Va.)  413,  424-425- 

So,  also,  the  following  cases  im- 
plying that  a'  foundation  should  be 
laid:  Luhrs  v.  Kelly,  67  Cal.  289,  7 
Pac.  696;  Gulerette  v.  McKinley, 
27  Hun  (N.  Y.)  320;  Morgan  v. 
Frees,  15  Barb.    (N.   Y.)   352. 

"  Such  acts  of  corruption  are  ordi- 
narily accomplished  by  words  or 
speeches  :  an  offer  of  money  or  other 
benefit  derives  its  entire  character 
from  the  purpose  for  which  it  is 
made,  and  this  purpose  is  notified 
and  explained  by  words ;  so  that  an 
inquiry  into  the  act  of  corruption 
will  usually  be,  both  in  form  and 
effect,  an  inquiry  as  to  the  words 
spoken  by  the  supposed  corruptor ; 
and  words  spoken  for  such  a  purpose 
do,  in  our  opinion,  fall  within  the 
same  rule  and  principle,  with  re- 
gard to  the  course  of  proceedings  in 
our  courts,  as  words  spoken  for  any 
other  purpose."  The  Queen's  Case, 
2  Brod.  &  Bing.  (Eng.)  284,  315.  6 
E.  C.  L.  161. 

See  n,  3,  A,  supra. 

26.  By  anticipation  the  former 
witness    impeached    the    credit    of    a 
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B.  Acts  and  Conduct  Disconnected  With  Cause  on  Trial. 
a.  Relevancy  to  Witness'  Character  for  Truth.  —  Acts  or  conduct 
tending  to  discredit  a  witness'  character  merely  by  innuendo  or 
suggestion,  rather  than  by  necessary  implication,  are  not  relevant 
for  the  purpose  of  impeachment.-"  The  act  or  conduct  offered  in 
evidence  should  legitimately  tend  to  impair  the  witness'  character  for 


witness  about  to  be  called.  The  evi- 
dence in  denial  of  the  tampering 
was  not  given  to  discredit  the  former 
witness,  but  to  set  up  the  latter  and 
to  show  that  he  was  not  a  person 
who  had  discredited  himself.  Mel- 
huish  V.  Collier,  15  Ad.  &  E.  (Eng.) 
878. 

27.  Malone  v.  Stevenson  (Minn.), 
102  N.  W.  372. 

So  a  witness'  credibility  cannot  be 
impeached  by  asking  her  whether 
she  has  not  had  some  difficulty  with 
her  husband.  Thiede  v.  Utah,  159 
U.  S.  510. 

It  is  error  to  admit  in  evidence, 
to  impeach  a  witness  examined  on 
deposition,  a  cross-interrogatory  pro- 
pounded to  him  as  to  his  commis- 
sion of  an  embezzlement,  where  the 
witness  refused  to  answer  the  ques- 
tion on  the  ground  of  privilege.  It 
cannot  be  presumed  from  the  fact 
that  the  witness  asserted  his  privi- 
lege that  he  would  have  answered 
affirmatively,  and  in  the  absence  of 
such  presumption  the  question  and 
answer  do  not  afifect  his  credibility. 
Slocum  V.  Knosby,  70  Iowa  75,  30 
N.  W.  18,  Beck,  J.,  dissenting.  To 
the  same  efifect,  Harrington  v.  Claf- 
lin,  28  Tex.  Civ.  App.  100,  66  S.  W. 
898. 

It  is  proper  on  cross-examination 
of  a  witness  to  exclude  the  question 
asked  him,  what  there  was  in  his  rec- 
ord or  in  his  standing  in  the  com- 
munity that  led  a  certain  officer  to 
arrest  him  at  the  time  of  a  certain 
shooting  merely  because  he  saw  him 
then.  "  The  answer,  if  any  had 
been  given,  must  have  been  in  the 
nature  of  a  guess  or  an  opinion." 
Deck  V.  Baltimore  &  O.  R.  Co. 
(Md.),  59  Atl.  650. 

A  witness  cannot  be  impeached  by 
proof  that  he  is  a  confirmed  opium 
eater.  State  v.  King,  88  Minn.  175, 
92  N.  W.  965. 

It  is  proper  to  disallow  the  ques- 
tion put  a  witness,  whether  she 
did   not   frequent   wine   rooms.      Mc- 


Vey  V.  State,  55  Neb.  777,  76  N.  W. 
438. 

A  witness  cannot  be  asked  on 
cross-examination  whether  his  wife 
lives  with  him.  Haulish  v.  Boiler, 
72  App.  Div.  559,  75  N.  Y.  Supp. 
992. 

The  fact  that  an  impeaching  wit- 
ness is  a  hard  creditor  and  had  taken 
advantage  of  the  pecuniary  straits 
of  the  assailed  witness  whose  vari- 
ant statements  he  was  called  to 
prove,  to  get  his  farm  for  an  inad- 
equate price,  is  not  admissible  to  dis- 
credit him.  Gates  v.  Bowers,  169  N. 
Y.  14,  61  N.  E.  993,  reversing  41  App. 
Div.  612,  58  N.  Y.  Supp.  287. 

A  question  put  a  witness,  whether 
he  had  not  entered  into  a  usurious 
agreement,  is  properly  disallowed. 
Pooler  V.  Curtis,  3  Thomp.  &  C.  (N. 
Y.)    228. 

Witness  cannot  be  asked  for  pur- 
poses of  impeachment  whether  he  is 
sick  with  a  loathsome  disease. 
Herod  v.  State,  41  Tex.  Crim.  597, 
S6  S.  W.  59. 

A  witness  cannot  be  asked  for  pur- 
poses of  impeachment  whether  he 
had  denied  the  existence  of  God. 
Liverpool,  L.  &  G.  Ins.  Co.  v.  Ende, 
65   Tex.   118. 

A  question  put  a  witness  whether 
he  was  not  found  with  stolen  goods 
in  his  possession  is  properly  ex- 
cluded. Howel  V.  Com.,  5  Gratt. 
(Va.)    664. 

Thus  any  question  tending  merely 
to  degrade  the  witness  is  not  admis- 
sible to  impeach  him.  United  Slates 
V.  White,  5  Cranch  C.  C.  72,,  28  Fed. 
Cas.  No.  16,676;  Thomas  v.  Pile, 
3  Har.  &  McH.  (Md.)  241;  Clink 
V.  Gunn,  90  Alich.  135,  51  N.  W. 
193;  People  V.  Wolcott,  51  Mich. 
612,  17  N.  W.  78;  People  v.  Whit- 
son,  43  Mich.  419,  5  N.  W.  454; 
State  V.  Huff,  1 1  Nev.  17 ;  Hersom 
V.  Henderson,  23  N.  H.  498 ;  State  v. 
Cherry,  63  N.  C.  493;  Elliott  v. 
Boyles,  31  Pa.  St.  65. 
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truth,  either  directly  or  by  its  tendency  to  show  a  bad  moral  char- 
acter.^* In  Connecticut  the  act  or  conduct  is  only  admissible  under 
the  first  contingency  named  —  that  is,  where  it  directly  tends  to 
impair  the  witness'  character  for  truth.-"  In  Tennessee  and  Texas 
the  act  or  conduct  must  also  show  moral  turpitude.^" 


Compare,  however,  the  following 
decisions : 

Where  plaintiff  testifies  in  an  ac- 
tion to  recover  insurance  on  a  resi- 
dence that  was  burnt,  it  is  legiti- 
mate cross-examination  to  bring 
out  the  fact  that  on  two  previous  oc- 
casions his  house  was  burnt.  Stan- 
ley V.  Aetna  Ins.  Co.,  70  Ark.  107, 
66  S.  W.  432. 

In  a  prosecution  against  a  full- 
blooded  white  man,  a  witness  who 
is  an  Indian  half-breed  may  properly 
be  questioned  concerning  her  mar- 
riage, followed  by  separation  from 
her  husband,  her  subsequent  cohabi- 
tation with  another  man,  who  after- 
ward became  jealous  of  her,  shot  her 
in  the  cheek  and  killed  himself,  fol- 
lowed by  her  cohabitation  and  mar- 
riage to  a  third  man.  (This  was  a 
case  of  race  prejudice.)  United 
States  V.  Wood,  4  Dak.  455,  468,  2,2 
N.  W.  59. 

It  is  not  error  to  permit  questions 
showing  that  the  witness  had  mar- 
ried four  times,  that  he  did  not 
know  what  had  become  of  two  of 
his  wives,  that  he  lived  with  one  of 
them  seven  years,  and  had  been  with 
other  women  somewhat.  Beebe  v. 
Knapp,  28  Mich.  53,  72. 

28.  People  v.  Brown,  72  N.  Y. 
571,  28  Am.  Rep.   183. 

So  a  cross-question  put  a  wit- 
ness, to  be  relevant  for  impeach- 
ment purposes,  must  tend  to  shake 
the  credibility  of  the  witness  by  in- 
juring his  character.  O'Connor  v. 
St.  Louis  Transit  Co.,  106  Mo.  App. 
215,  80  S.  W.  304. 

To  the  same  effect  see  Oaths  & 
Ev.  Act.  1890  (54  Vict.  No.  1 181), 
§9  (A). 

But  a  witness  cannot  be  cross-ex- 
amined as  to  whether  he  set  up  a 
plea  authorized  by  law  —  the  statute 
of  limitations  —  to  impeach  him. 
Cecil  V.  Henderson,  119  N.  C.  422, 
25    S.    E.    1018. 

29.  Shailer  v.  Bullock  (Conn.), 
61   Atl.  65. 

30.  Zanone  v.  State,  97  Tenn.  loi, 
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36  S.  W.  711,  35  L-  R-  A.  556;  Mc- 
Cray  v.  State  (Tex.  Crini.j,  44  S. 
W.  170. 

To  impeach  a  witness  on  cross-ex- 
amination by  particular  facts,  only 
such  misconduct  as  imputes  a  lack 
of  truthfulness  or  honesty  should 
be  inquired  into;  for  example,  fraud, 
forgery,  perjury,  and  the  like.  "  Not 
all  misconduct  indicates  that  a  wit- 
ness is  such  a  character  as  may  not 
speak  the  truth  under  oath."  Hous- 
ton &  T.  C.  R.  Co.  V.  Bulger  (Tex. 
Civ.  App.),  80  S.  W.  557- 

Matters  That  May  Be  Inquired 
About  for  Purposes  of  Impeachment. 
A  witness  may  be  asked  whether 
she  had  not  previously  been  an  in- 
mate of  a  house  of  prostitution. 
Brittain  v.  State  (Tex.  Crim.),  85 
S.  W.  278. 

A  witness  may  be  asked  whether 
she  lived  incestuously  with  her 
brother.  De  Lucenay  v.  State  (Tex. 
Crim.),  68  S.  W.  796. 

A  witness  may  be  asked  whether 
he  had  not  violated  the  Sunday  law. 
Dickey  v.  State  (Tex.  Crim.),  56  S. 
W.   627. 

A  witness  may  be  impeached  by 
proof  that  she  is  the  mother  of  a 
bastard  child  and  also  by  proof  that 
she  had  lived  with  her  husband  as 
his  mistress  prior  to  her  marriage 
to  him.  Exon  v.  State,  33  Tex. 
Crim.  461,  26  S.  W.  1088. 

Matters  That  Cannot  Be  Inquired 
About  for  Purposes  of  Impeachment. 
It  is  proper  to  exclude  cross-inter- 
rogatories calculated  to  elicit  from 
a  witness  the  facts  that  he  fre- 
quently had  difficulties  at  his  store; 
that  he  had  assaulted  an  old  crippled 
soldier  who  asked  him  to  pay  for  a 
load  of  wood,  and  other  incidents  of 
assaults  made  by  him.  Gray  v.  State 
(Tex.  Crim.),  86  S.  W.  764. 

A  witness  cannot  be  asked  whether 
he  slept  with  lewd  women.  Hudson 
V  State,  41  Tex.  Crim.  453,  55  S.  W. 
492,  96  Am.  St.  Rep.  789. 

A  witness  cannot  be  asked  how 
much    he    paid    for    whiskey    and    at 
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Particular  Acts  Relevant.  —  Proof    of    a    witness'    particular    overt 
.acts,"'^     or     even     proof     of     quarrelsome     or     other     particular 


which    saloon    he    loafed.      Drye    v. 
State  (Tex.  Crim.),  55  S.  W.  65. 

\  witness  cannot  be  asked  whether 
he  was  not  a  deserter  from  the 
United  States  army.  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Johnson,  83  Tex.  628, 
19  S.   W.    151. 

31.  A  witness  may  be  specially 
interrogated  in  cross-examination  in 
regard  to  any  vicious  or  criminal 
act  of  his  life.  People  v.  Webster, 
139  N.  Y.  72,  84,  34  N.  E.  730- 

So  a  witness  may  be  asked 
whether  he  has  been  guilty  of  a  spe- 
cific crime.  People  v.  Gray  (Mich.), 
■98  N.  W.  261. 

Assault  and  Battery On  cross- 
examination  of  a  witness  it  is  proper 
to  show  that  he  had  drawn  a  re- 
volver on  certain  persons  (that  be- 
ing a  statutory  offense).  People  v. 
Farrell   (Mich.),  100  N.  W.  264. 

A  witness  (accused)  may  be  asked 
whether  at  a  certain  time  and  place 
he  did  not  draw  a  pistol  on  certain 
persons  and  threaten  to  shoot,  and 
if  a  bystander  did  not  then  draw  a 
revolver  on  him  and  say  "  Drop  that 
pistol."  People  v.  McCormick,  135 
N.  Y.  663,  32  N.  E.  26. 

A  witness  may  be  asked  whether 
he  did  not  on  a  certain  occasion  as- 
sault a  member  of  the  legislature. 
"  The  assault  .  .  .  unexplained 
and  unjustified,  was  a  crime  punish- 
able by  fine  or  imprisonment.  It  in- 
dicated disregard  of  the  law,  con- 
tempt for  personal  rights,  and  an 
ungovernable  temper  prompting  to  a 
criminal  act.  If  we  are  ever  to  roam 
through  our  penal  code  in  search  of 
a  crime  capable  of  being  committed 
without  indicating  a  defective  moral 
character,  we  shall  not  select  the  one 
here  in  question."  People  v.  Irving, 
95  N.  Y.  541,  reversing  31   Hun  614. 

Contra.  —  A  witness  cannot  be 
asked,  to  impeach  him,  if  he  has  been 
guilty  of  divers  assaults  upon  persons 
on  the  streets.  Whitney  v.  State,  154 
Ind.  573,  57  N.  E.  398. 

It  is  improper  to  permit  a  witness 
(accused)  to  be  asked,  "  Did  you 
not  strike  your  sister  in  P.'s  pres- 
ence, and  knock  her  down?"  State 
V.  Thompson  (Iowa),  103  N.  W.  277- 

A  witness  cannot  be  asked  whether 


he  beat  his  wife.  Malone  v.  Stephen- 
son   (Minn.),  102  N.  W.  372. 

A  female  witness  cannot  be  im- 
peached by  proof  of  the  mere  fact 
that  she  made  an  assault  and  bat- 
tery on  another  woman.  "  The  com- 
mission of  a  battery  by  a  woman 
shows  at  most  that  she  is  a  woman 
of  ill  temper,  rough  and  unladylike, 
but  does  not  warrant  the  inference 
that  she  is  immoral,  dishonest  or  un- 
truthful." O'Connor  v.  St.  Louis 
Transit  Co.,  106  Mo.  App.  21K,  80 
S.  W.  304. 

Theft —  A  witness  may  be  asked 
whether  he  did  not  steal  a  gun. 
State  V.   McCartey,   17  Minn.  76. 

A  witness  who  had  been  a  domes- 
tic servant  may  be  asked  whether 
she  did  not  leave  her  employer  with- 
out his  consent,  and  take  things  not 
belonging  to  her  when  she  left. 
Stokes  V.  People,  53  N.  Y.  164,  186, 
13  Am.  Rep.  492. 

Contra.  —  A  response  in  a  witness* 
deposition  stating  that  in  company 
with  a  certain  person  he  committed 
a  larceny,  and  that  he  was  promised 
immunity  if  he  testified  against  his 
co-ofYender,  is  inadmissible.  People 
V.    Maunausau,    60    Mich.    1=^,    26    N. 

w.  797. 

Unlawful  Liquor  Selling.  —  Wit- 
ness (accused)  may  be  asked  whether 
he  had  not  sold  spirituous  liquors 
within  one  year  before  the  finding 
of  the  indictment  against  him.  State 
V.  Ober,  52  N.  H.  459,  13  Am.  Rep. 
88. 

Accused  charged  with  liquor  sell- 
ing, when  a  witness,  may  be  asked  as 
to  other  specific  acts  of  liquor  sell- 
ing. State  V.  Wentworth,  65  Me.  234, 
20  Am.  Rep.  688. 

Violation  of  Sunday  Law Ac- 
cused charged  with  violating  the 
Sunday  law  may  be  asked,  to  im- 
peach him,  as  to  other  previous 
violations  of  the  Sunday  law. 
Dickey  v.  State  (Tex.  Crim.),  56 
S.    W.   627. 

Fornication. —  A  witness  (accused) 
cannot  be  impeached  by  proof  of 
specific  acts  of  unchastity.  State  v. 
Sibley,  131   Mo.  519,  31   S.  W.   167. 

A  witness  (accused)  cannot  be 
asked    whether    he    slept    with    lewd 
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evil      habits/'-      nefarious      occupation/'"      or      corrupt      mode      of 


women.  Hudson  z\  Slate,  41  Tex. 
Crim.  453,  55  S.  VV.  492,  96  Am.  St. 
Rep.  789. 

Contra.  —  Sage  v.  State,  127  Ind. 
15,  26  N.  E.  667;  Howell  V.  Com. 
5  Gratt.  (Va.)  664.  See  also  Forney 
f.   Forney,  4  W.   Va.   729. 

Violating  Revenue  Laws A  cus- 
toms officer  was  not  allowed  to  be 
cross-examined  as  to  violations  of 
the  revenue  laws  by  him.  United 
States  z'.  Harris,  12  Blatchf.  434,  26 
Fed.  Cas.  No.  15,314. 

Counterfeiting.  _  A  question  put 
a  witness  on  cross-examination, 
whether  he  was  concerned  with  a 
certain  man  in  counterfeiting  money, 
will  be  disallowed.  United  States 
7'.  White,  5  Cranch  C.  C.  457,  28 
Fed.  Cas.  No.  16,679. 

Advising    as    to    Abortion It    is 

not  competent  to  ask  a  witness  by 
way  of  impeachment  whether  she  had 
not  consulted  a  physician  in  refer- 
ence to  procuring  an  abortion.  Sweet 
7'.  Sherman,  21   Vt.  23. 

32.  Stanley  v.  Aetna  Ins.  Co.,  70 
Ark.  107,  66  S.  W.  432. 

Quarrelsome  Disposition So  the 

quarrelsome  disposition  of  a  witness 
may  be  brought  out  on  cross-exam- 
ination. Brockett  z>.  New  Jersey 
Steamboat  Co.,   18  Fed.   156. 

Contra.  —  Frequenting  Saloons. 
It  is  error  to  permit  a  cross-question 
to  a  witness,  "  You  spend  a  good 
deal  of  time  in  the  saloons?"  Ma- 
lone  V.  Stephenson  (Minn.),  102  N.' 
W.  372. 

Habitual  Litigant.  —  The  fact  that 
a  witness  is  a  habitual  litigant  cannot 
be  shown  on  his  cross-examination  to 
impeach  him.  "  If  true  it  would  not 
prove  the  witness  unworthy  of  be- 
lief any  more  than  it  would  follow 
from  the  admission  of  its  truth  that 
the  litigations  which  such  a  tendency 
had  encouraged  were  not  upon  meri- 
torious grounds."  Palmeri  v.  Man- 
hattan R.  Co.,  133  N.  Y.  261,  30  N. 
E.  looi,  28  Am.  St.  Rep.  632,  16  L. 
R.  A.  136,  affirming  60  Hun  579,  14 
N.  Y.  Supp.  468. 

33.  People  v.  Giblin,  115  N.  Y. 
196,  21  N.  E.  1062,  4  L.  R.  A.  757. 

Contra.  —  Connolly     v.     Straw,     53 
Wis.  645,  IT  N.  W.   17. 
Lottery   Business A  witness  (de- 
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fondant)  on  the  charge  of  selling 
lottery  tickets  may  be  asked  whether 
since  1877  he  had  been  engaged  in 
the  business  of  selling  lottery  tickets 
and  lottery  policies.  People  v. 
Noclke,  94  N.  Y.  137,  46  Am.  Rep. 
128. 

It  may  be  shown  that  a  witness  was 
engaged  in  the  lottery  business. 
United  States  v.  Duflf,  6  Fed.  45,  19 
P.latchf.  [). 

Gambling.  —  A  witness  may  be 
asked  whether  he  is  not  engaged  in 
the  business  of  gambling.  Cicero  & 
P.  St.  R.  Co.  V.  Priest,  89  III.  App. 
304. 

Counterfeiting The    fact    that   a 

witness  was  in  the  possession  of  cer- 
tain dies  and  plates,  and  had  visited 
an  engraver  to  get  a  die  of  the  figure 
five,  may  be  elicited  from  him.  Peo- 
ple V.  Giblin,  115  N.  Y.  196,  21  N. 
E.  1062,  4  L.  R.  A.  757. 

Prostitution.  —  A  witness  may  be 
asked  on  cross-examination  whether 
she  was  or  had  been  a  prostitute. 
Roop  z'.  State,  58  N.  J.  L.  479,  34 
Atl.  749;  Brittain  v.  State  (Tex. 
Crim.),  85  S.  W.  278;  McCray  v. 
State  (Tex.  Crim.),  44  S.  W.  170. 

"  If  she  chose  to  answer  and  ad- 
mit .  .  .  that  she  had  wantonly 
violated  the  restraints  and  passed 
outside  the  limits  which  religion,  so- 
ciety and  the  law  have  long  estab- 
lished for  woman's  welfare  and  pro- 
tection, her  testimony  would  have 
been  very  seriously  impaired.  She 
could  not  have  ruthlessly  destroyed 
that  quality  upon  which  most  other 
good  qualities  are  dependent,  and  for 
which,  above  all  others,  a  woman  is 
reverenced  and  respected,  and  yet  re- 
tain her  credit  for  truthfulness  un- 
smirched."  State  v.  Coella,  3  Wash. 
99,  28  Pac.  28. 

Keeping  Bawdy  House A  wit- 
ness may  be  asked  on  cross-examina- 
tion whether  she  did  not  keep  girls 
for  the  purpose  of  prostitution. 
State  V.  Hack,  118  Mo.  92,  23  S.  W. 
1089. 

A  question  asked  a  witness  on 
cross-examination,  insinuating  that 
she  kept  a  bawdy  house,  may  be  per- 
mitted or  not  in  the  discretion  of  the 
trial  court.  State  v.  Hill,  52  W.  Va. 
296,  43  S.   E.   160. 
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life/**  is  therefore  ordinarily  relevant  as  impeaching  evidence. 
b.  Competency  in  General.  —  (l.)  Proof  by  Independent  Evidence. 
A  witness'  acts  and  conduct  disconnected  with  the  cause  on  trial, 
although  relevant  to  impeach  his  character  for  truth,  can  never  be 
shown  by  any  evidence  whatsoever  outside  the  examination  of  the 
assailed  witness. ^^     For  the  admission  of  such  proof  would  traverse 


Being  Employed  in  Bawdy  House. 

A  witness  may  be  asked  whether 
he  has  been  employed  in  a  house  of 
ill-fame.  Zanone  v.  State,  97  Tenn. 
loi,  36  S.  W.  711,  35  L.  R.  A.  556. 

34.     Meretricious       Relations A 

witness  may  be  cross-examined  as  to 
whether  he  has  had  more  than  one 
hving  spouse  at  the  same  time.  Za- 
none V.  State,  97  Tenn.  loi,  36  S. 
W.  711,  35  L.  R.  A.  556.  Contra.— 
It  is  an  abuse  of  discretion  to  permit 
a  witness  to  be  asked,  "  Did  yon 
become  quite  intimate  with  your 
neighbor's  wife  —  accompany  her  to 
dances  —  break  up  the  family  ?  " 
?ilalone  v.  Stephenson  (Minn.),  102 
N.  W.  37^. 

A  female  witness  may  be  asked 
whether  she  has  had  illicit  se.xual  in- 
tercourse with  a  certain  person  (here 
the  adverse  party).  State  v.  Abbott, 
65  Kan.  139,  69  Pac.  160. 

The  fact  may  be  elicited  from  a 
witness  that  for  nine  years  continu- 
ously and  until  recently  she  had  been 
cohabiting  with  a  man  not  her  hus- 
band. Territory  v.  De  Gutman,  8  N. 
M.  92,  42  Pac.  68. 

A  witness  —  a  married  woman  — 
may  be  asked  about  clandestine  com- 
munications with  a  man  not  her  hus- 
band.    Shepard  v.   Parker,  36  N.   Y. 

517. 

A  witness  may  be  asked  whether 
she  was  in  the  habit  of  having  sex- 
ual intercourse  with  men  other  than 
her  husband.  La  Beau  v.  People,  34 
N.  Y.  .223,  affirming  6  Park  Crim. 
37'i,  33  How.  Pr.  66. 

The  fact  may  be  proved  that  a 
witness  lived  incestuously  with  her 
brother.  De  Lucenay  v.  State  (Tex. 
Crim.),   68  S.   W.   796. 

Personal     Associates A     witness 

may  be  asked  whether  he  had  not 
heard  that  a  certain  person  with 
whom  he  associated  had  been  con- 
victed of  train  robbery  and  murder 
in  Texas,  and  sentenced  to  the  peni- 
tentiary for  life,  and  pardoned.  Long 
v.  State  (Ark.),  81  S.  W.  387- 


Business     Associates The     mere 

fact  that  it  is  a  capital  case  that  is  on 
trial  is  no  ground  for  admitting  proof 
of  the  character  of  the  business  as- 
sociates of  a  state's  witness.  Yoe  v. 
People,  49  111.  410. 

35.  United  States.  —  United 
States  V.  Vansickle,  2  McLean  219, 
28  Fed.  Cas.  No.  16,609;  United 
States  V.  Dickinson,  5  McLean  325, 
25  Fed.  Cas.  No.  14,958. 

Alabama.  —  Crawford  v.  State,  112 
Ala.  I,  19,  21  So.  214;  Spicer  v. 
State,  105  Ala.  123,  16  So.  706;  Rhea 
V.  State,  100  Ala.  119,  14  So.  853; 
Lowery  z'.  State,  98  Ala.  45,  13  So. 
498. 

Arkansas.  —  Sandels  &  Hill's  Dig. 
§2959;  Hollingsworth  v.  State,  53 
Ark.  387,  14  S.  W.  41- 

California.  —  Code  Civ.  Proc, 
§  2051 ;  People  v.  Harlan,  133  Cal. 
16,  65  Pac.  9 ;  People  v.  Chin  Hane, 
108  Cal.  597,  41  Pac.  697;  People  v. 
Sherman,  32  Pac.  879 ;  People  v. 
O'Brien,  96  Cal.  171,  31  Pac.  45; 
Evans  V.  De  Lay,  81  Cal.  103,  22  Pac. 
408^ 

Connecticut.  —  Shailer  v.  Bullock, 
61  Atl.  65 ;  Hall  v.  Brown,  30  Conn. 
551 ;  State  v.  Randolph,  24  Conn.  363. 

Georgia.  —  Western  &  A.  R.  Co.  v. 
Vaughan,  113  Ga.  354,  38  S.  E.  851; 
Johnson  v.  State,  61  Ga.  305  ;  Weath- 
ers V.  Barksdale,  30  Ga.  888;  Long 
V.  State,  22  Ga.  40. 

Idaho.  —  Code  Civ.  Proc,  §4490; 
People  V.  Barnes,  2  Idaho  148,  9 
Pac.  532. 

Illinois.  —  Hoge  v.  People,  117 
111.  35,  6  N.  E.  796;  Massey  v.  Far- 
mers' Nat.  Bank,  104  111.  327 ;  Giflord 
7'.  People,  87  111.  210;  Crabtree  v. 
Kile,  21  111.  180;  Frye  v.  Bank  of 
Illinois,  II  111.  367,  378. 

Indiana.  —  Whitney  v.  State,  154 
Ind-  573,  57  N.  E.  398;  Stalcup  v. 
State,  146  Ind.  270,  45  N.  E.  334; 
Griffith  V.  State,  140  Ind.  163,  3g  N. 
E.  440;  Drew  V.  State,  124  Ind.  9,  22, 
N.  E.  1098:  City  of  Elkhart  v.  Wit- 
man,    122    Ind.    538,    22,    N.    E.    796; 
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Spencer  v.  Robbins,  io6  Ind.  580,  5 
N.  E.  72b. 

Indian  Territory.  —  Stat.  1899, 
§2017. 

lozva.  —  State  v.  Sater,  8  Iowa  420; 
Carter  z'.  Cavenaugh,   i  Greene  171. 

Kansas.  —  State  v.  Johnson,  40 
Kan.  26O,   19  Pac.  749. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §597;  Hellard  v.  Com.,  27 
Ky.  L.  Rep.  115,  84  S.  W.  329;  Sea- 
born V.  Com.,  25  Ky.  L.  Rep.  2203, 
80  S.  W.  223;  Wilson  V.  Com.,  21 
Ky.  L.  Rep.  1333,  54  S.  W.  946. 

Louisiana.  —  State  v.  Frank,  109 
La.  131,  33  So.  no;  State  v.  Guy, 
106  La.  8,  30  So.  268;  State  v.  Hob- 
good,  46  La.  Ann.  855,  15  So.  406; 
State  V.  Jackson,  44  La.  Ann.  160; 
10  So.  600;  Ball  V.  Lignoski,  24  La. 
Ann.  484;  State  v.  Parker,  7  La. 
Ann.  83. 

Maine.  —  State  v.  Morse,  67  Me. 
428;  StJtte  V.  Carson,  66  Me.  116; 
Thayer  v.  Boyle,  30  Me.  475  ;  Halley 
z:  Webster,  21  Me.  461  ;  Inhabitants 
of  Phillips  V.  Inhabitants  of  King- 
tield,   19  Me.  375,  36  Am.  Dec.  760. 

Maryland.  —  Deck  v.  Baltimore  & 
O.   R.  Co.,  59  Atl.  650. 

Massachusetts.  —  Com.  v.  Lawler, 
12  Allen  585;  Holbrook  v.  Dow,  12 
Gray  357;  Com.  v.  Churchill,  11  Aletc. 
538,  45  Am.  Dec.  229. 

Contra.  —  Com.  v.  Murphy,  14 
Mass.  387. 

Michigan.  —  People  v.  Wilson,  99 
N.  W.  6;  People  v.  Mills,  94  Mich. 
630,  54  N.  W.  488;  People  v.  Man- 
nausau,  60  Mich.  15,  26  N.  W.  797; 
Hollywood  V.  Reed,  57  Mich.  234, 
23  N.  W.  792. 

Minnesota.  —  Matthews  v.  Her- 
shey  Lumb.  Co.,  65  Minn.  372,  67 
N.  W.  1008;  State  V.  Barrett,  40 
Minn.  65,  41  N.  W.  459;  Hoberg  v. 
State,   3   Minn.   262. 

Missouri.  —  Wright  v.  Kansas  City, 
86  S.  W.  452;  Shaefer  v.  Missouri 
P.  R.  Co.,  98  Mo.  App.  445,  72  S. 
W.  154;  State  V.  Rogers,  108  Mo. 
202,  18  S.  W.  976;  State  V.  Bulla,  89 
^lo.  595,  I   S.  W.  764- 

Montana.  —  Code  Civ.  Proc,  §  3379. 

Nezv  Hampshire.  —  Chase  v. 
Blodgett.  10  N.  H.  22. 

Nezv  Jersey.  —  King  v.  Buckman, 
20  N.  J.  Eq.  316. 

New  Mexico.  —  Territory  v.  Cha- 
vez, 8  N.  M.  528,  45  Pac.  1 107. 

Nezv    York.  —  Meyer    v.    Suburban 

Vol.  VII 


Home  Co.,  25  Misc.  686,  55  N.  Y. 
Supp.  566;  Doolittle  V.  Gamble,  88 
Hun  364,  34  N.  Y.  Supp.  861  ;  Carl- 
son V.  Winterson,  10  Misc.  388,  31 
N.  Y.  Supp.  430,  affirmed  147  N.  Y. 
652,  42  N.  E.  347 ;  Hansel  v.  Brook- 
lyn El.  R.  Co.,  66  Hun  384,  21  N. 
Y.   Supp.  230;   Davey  z'.  Lohermann, 

I  Misc.  317,  20  N.  Y.  Supp.  675;  Gil- 
pin z:  Daly,  58  Hun  610,  12  N.  Y. 
Supp.  448. 

North  Carolina.  —  State  v.  Garland, 
95  N.  C.  671 ;  State  v.  Johnston,  82 
X.  C.  589;  State  V.  Jeflferson,  28  N. 
c.  305. 

Ohw.  —  Gleason  v.  Williams,  Tapp. 
142. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat,  §852. 

Pennsylvania.  —  Wike   v.    Lightner, 

II  Serg.   &  R.   198. 

South  Carolina.  —  Sweet  v.  Gil- 
more,  52  S.  C.  530,  30  S.  E.  395; 
State  z'.  Merriman,  34  S.  C.  16,  12 
S.  E.  619;  State  V.  Hicks,  20  S.  C. 
341- 

Tennessee.  —  Merriman  v.  State,  3 
Lea  393. 

Texas.  —  Houston  &  T.  C.  R.  Co. 
V.  Bulger  (Tex.  Civ.  App.),  3o 
S.  W.  557;  Houston  &  T.  C.  R. 
Co.  z\  While,  23  Tex.  Civ.  App.  280, 
56  S.  W.  204;  Houston,  E.  &  W.  T. 
R.  Co.  V.  Runnels  (Tex.  Civ.  App.), 
46  S.  W.  394;  Fields  V.  State,  39 
Tex.  Crim.  488,  46  S.  W.  814;  White 
z'.  Houston  &  T.  C.  R.  Co.  (Tex. 
Civ.  App.),  46  S.  W.  382;  McCray  v. 
State   (Tex.  Crim.),  44  S.  W.   170. 

Utah. —  State  v.  Hilberg,  22  Pac. 
27,  61   Pac.  215. 

Vermont.  —  State  v.  Fournier,  68 
Vt.  262,  35  Atl.  178;  Crane  v. 
Thayer,  18  Vt.  162,  46  Am.  Dec.  142; 
Spears  z'.  Forrest,  15  Vt.  435. 

p'irginia.  —  Briggs  v.  Com.,  82  Va. 
554;  Rixey  z'.   Bayse,  4  Leigh  330. 

Wisconsin.  —  Connolly  v.  Strow, 
53  Wis.  645,  II   N.  W.   17. 

So,  where  plaintiff  is  a  witness, 
the  facts  that  she  had  committed 
adultery,  violated  the  excise  laws, 
and  was  a  prostitute,  cannot  be 
proved.  Dimick  v.  Downs,  82  111. 
570. 

Evidence  that  a  witness  had  com- 
mitted an  infamous  crime,  of  which, 
however,  he  had  not  been  convicted, 
is  not  admissible.  Webb  v.  State, 
29  Ohio   St.   351. 

A  prosecutrix  in  rape,  when  a  wit- 
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both  the  principles  of  law  relating  to  trials  hereinabove  set  forth, 
namely,  the  avoidance  of  multiplicity  of  collateral  issues,  and  the 
injustice  of  attacking  a  witness  as  to  an  act  or  conduct  he  is  unpre- 
pared to  defend.^" 


ness,  cannot  be  impeached  by  proof 
that  she  was  a  barmaid  in  a  saloon 
where  disreputable  people  drank. 
Carter  v.  State  (Tex.  Crim.),  76  S. 
W.  437. 

A  highly  immoral  book,  written  or 
read  by  a  witness,  is  not  admissible 
to  impeach  him.  In  re  James'  Es- 
tate, 124  Cal.  653,  57  Pac.  578. 

A  letter  tending  to  show  a  witness 
to  be  unchaste  is  not  admissible  to 
impeach  her.  Leverich  v.  Frank,  6 
Or.   212. 

Particular  facts  cannot  be  proved 
to  impeach  a  witness  by  the  testi- 
mony of  accused  any  more  than  by 
that  of  any  other  person.  State  v. 
Knowles,  cfe  Me.  429,  57  Atl.  588. 

Moreover  a  witness  called  to  prove 
an  assailed  witness'  bad  reputation 
cannot  on  direct  or  redirect  examina- 
tion testify  to  particular  acts  or  con- 
duct of  the  assailed  witness,  either 
alone  or  in  connection  with  his  tes- 
timony as  to  reputation.  Sharp  v. 
Scoging,  Holt  N.  P.  (Eng.)  541; 
United  States  v.  Dickinson,  5  Mc- 
Lean 325,  25  Fed.  Cas.  No.  14,958; 
Meyer  v.  Suburban  Home  Co.,  25 
Misc.  686,  55  N.  Y.  Supp.  566;  Davey 
V.  Lohrmann,  i  Misc.  317,  20  N.  Y. 
Supp.  675 ;  Sweet  v.  Gilmore,  52  S.  C. 
530.  30  S.  E.  395 ;  Merriman  v.  State, 
3  Lea   (Tenn.)    393. 

As  to  the  right  to  elicit  such  par- 
ticular facts  and  conduct  on  the  wit- 
ness' cross-examination,  see  article 
"  Char.\cter,"  Vol.  HL 

Under  the  old  chancery  practice, 
as  it  prevailed  in  early  times,  the 
rule  was  reversed,  and  an  impeach- 
ing witness  could  be  asked  con- 
cerning particular  facts  relating  to 
the  assailed  witness  when  discon- 
nected with  the  cause  on  trial,  but 
not  when  connected  therewith.  Gill 
V.  Watson,  3  Atk.  (Eng.)  522;  Gass 
V.  Stinson,  2  Sumn.  605,  10  Fed.  Cas. 
No.  5261  ;  Evans  v.  Boiling,  5  Ala. 
550;  Troup  V.  Sherwood,  3  Johns. 
Ch.   (N.  Y.)  558. 

But  such  practice  no  longer  pre- 
vails. Macdonald  v.  Garrison,  2 
Hilt.  (N.  Y.)  510;  also.  Anonymous, 
3   Ves.   &  B.    (Eng.)   93,  as   well   as 


many  equity  causes  included  among 
the  above  cited  cases. 

Limitation    of     Rule In     South 

Carolina  it  is  said  that  an  impeach- 
ing witness  may  testify  to  such  par- 
ticular facts  as  directly  show  the 
assailed  witness  to  be  unworthy  of 
belief. 

So  it  may  be  shown  that  a  witness 
believes  that  a  person  when  testify- 
ing as  a  witness  on  oath  is  not  bound 
to  tell  the  truth  on  every  occasion. 
Sweet  V.  Gilmore,  52  S.  C.  530,  30 
S.   E.  395- 

In  Alassachusetts,  however,  where 
evidence  of  particular  instances  of 
prevarication  or  falsehood  on  the 
part  of  an  adverse  witness  was  of- 
fered, the  court  rejected  the  ofifer. 
Com.  V.  Rogers,  136  Mass.  158. 

The  judge  may  in  his  discretion 
admit  disproof  of  a  fact  volunteered 
by  defendant  when  testifying,  that 
plaintiff  had  stolen  a  hay  knife.  Ells- 
worth V.  Potter,  41  Vt.  685. 

Where  particular  facts  are  improp- 
erly admitted  without  objection,  it  is 
not  error  to  permit  other  facts  to 
be  shown  concerning  the  same  mat- 
ter, to  relieve  the  assailed  witness. 
Wills  V.  Cape  Girardeau  S.  W.  R. 
Co.,  44  Mo.  App.  51. 

36.  First,  proof  of  particular  acts 
and  conduct  is  excluded  to  avoid  a 
multiplicity  of  collateral  issues. 

England.  —  Attorney-General 
V.  Hitchcock,  i  Ex.  91. 

Connecticut.  —  Hall  v.  Brown,  30 
Conn.  551  ;  State  v.  Randolph,  24 
Conn.  363. 

Kentucky. — Thurman  v.  Virgin, 
18  B.  Mon.  785. 

Maine.  —  State  v.  Morse,  67  Me. 
428. 

Massachusetts. — J  e  n  n  i  n  g  s  ^'. 
Whitehead  &  Atherton  Mach.  Co., 
138  Mass.  594. 

New  York.  —  Newcomb  v.  Gris- 
w^old,  24  N.  Y.  298;  Per  Cowen,  J., 
in  People  v.  Rector,  19  Wend.  569, 
581  ;  Bakeman  v.  Rose,  14  Wend.  105. 

rr.ra.y.  —  Houston  &  T.  C.  R.  Co. 
r.    Bulger    (Tex.    Civ.    App.),    80    S. 

w.  557. 

Second,   it   is   excluded  because   of 
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(2.)  Eliciting  on  Cross-Examination.  —  Propriety  in  General. —  Wliere 
it  is  sought  to  elicit  a  witness'  disconnected  acts  or  conduct  on  his 
own  cross-examination,  the  objection  to  proof  of  such  acts  and  con- 
duct grounded  in  justice  to  the  witness  is  obviated,  and  the  danger 
of  a  multipHcity  of  issues  mostly  so.^^ 

Right  to  Elicit.  —  Notwithstanding  these  considerations,  however, 
in  some  jurisdictions  a  witness'  acts  or  conduct  cannot  be  shown  on 
his  cross-examination  to  impeach  him,  and  such  cross-examination 


the  injustice  of  attacking  a  witness 
for  a  specific  matter  which  he  cannot 
be  expected  to  be  prepared  to  de- 
fend  without   adequate   notice. 

United  States.  —  United  States  v. 
Vansickle,  2  McLean  219,  28  Fed. 
Cas.    No.    16,609. 

Alabama.  —  Campbell  v.  State,  23 
Ala.  44,  80;  Sorrelle  v.  Craig,  9  Ala. 
534; 

Connecticut.  —  Hall  v.  Brown,  30 
Conn.  551 ;  State  v.  Randolph,  24 
Conn.  363. 

Indiana.  —  Griffith  v.  State,  140 
Ind.  163,  39  N.  E.  440. 

Kentucky.  —  Thurman     v'.     Virgin, 

18  B.   Mon.   785. 

Maine.  —  State  v.  Carson,  66  Me. 
116. 

Massachusetts. — Jennings  v.  White- 
head &  Atherton  Mach.  Co.,  138  Mass. 
594;  Holbrook  v.  Dow,   12  Gray  357. 

New  York.  —  Newcomb  v.  Gris- 
wold,  24  N.  Y.  298;  Per  Cowen,  J., 
in  People  v.  Rector,  19  Wend.  569, 
581 ;  Bakeman  v.  Rose,  14  Wend. 
105,  aMrmed   18  Wend.    146. 

Ohio.  —  Gleason  v.  Williams,  Tapp. 
142. 

South  Carolina.  —  Anonymous,  i 
Hill  257. 

Texas.  — Houston  &  T.  C.  R.  Co. 
V.  Bulger  (Tex.  Civ.  App.),  80  S.  W. 
557;  Johnson  v.  Brown,  51  Tex.  65; 
Spence  v.  State,  i  Tex.  App.  541. 

See  also,  V,  i,  B,  supra. 

Certain  other  reasons  are  also 
given : 

"  It  would  be  productive  of  much 
wrong  to  individuals,  as  well  as 
degrading  to  the  administration  of 
justice,  to  expose  within  its  halls  the 
private  vices  and  immoral  acts  by 
reputation  connected  with  the  char- 
acters of  witnesses."  Inhabitants  of 
Phillips   V.    Inhabitants   of    Kingfield, 

19  Me.  375,  36  Am.  Dec.  760. 

In  Sweet  v.  Gilmore,  52  S.  C.  530, 
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30  S.  E.  395,  it  is  further  said  that  it 
does  not  necessarily  follow  that  a 
witness  is  unworthy  of  belief  because 
of  immoral  connections  which  do 
not  directly  touch  the  question  of 
veracity. 

37.  The  objections  to  admitting 
proof  of  particular  facts  to  impeach  a 
witness'  testimony  (such  objections 
being,  (i)  the  witness  is  not  prepared 
to  answer  the  charge,  and  (2)  they 
introduce  collateral  issues)  do  not 
apply   to  cross-examination. 

Proof  of  particular  facts  by  char- 
acter-impeaching witnesses  is  ex- 
cluded "  not  because  they  do  not  im- 
peach character,  but  because  the  in- 
quiry in  a  particular  form  might  un- 
justly ruin  the  character  of  any 
witness  past  redemption.  The  evil  is 
held  not  to  exist  when  his  own  ac- 
count is  appealed  to,  and  received  as 
conclusive  if  in  his  favor.  When  the 
law  compels  him,  or  he  volunteers,  to 
work  the  degradation  of  his  own 
character,  he  stands  entitled  to  thj 
same  form  of  reply  as  if  he  had  been 
assailed  by  general  evidence."  Per 
Cowen,  J.,  in  People  v.  Rector,  19 
Wend.   (N.  Y.)  569,  586. 

The  reason  upon  which  the  general 
rule  forbidding  proof  of  particular 
facts  to  discredit  a  witness  is  founded 
(conclusion  of  issues;  waste  of  time, 
and  unfair  surprise  of  the  witness) 
does  not  apply  where  the  assailed 
witness  himself  is  cross-e.xamined  to 
impeach  him.  Houston  &  T.  C.  R. 
Co.   V.   Bulger    (Tex.    Civ.  App.),  80 

s.  w.  557. 

The  witness  may  well  be  supposed 
to  be  able  to  answer  questions  put 
him  concerning  his  own  acts  and  of- 
fenses. Moreover  his  answers  are 
conclusive  and  preclude  further  in- 
quiry, so  that  side  issues  cannot  be 
made  to  embarrass  the  trial  of  the 
general  issue.  Newcomb  v.  Gris- 
wold,  24  N.  Y.  298. 
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is  prohibited  equally  with  independent  proof  of  such  acts  or  conduct.'^ 
In  Kentucky  specific  acts  of  misconduct  or  habits  cannot  be  ehcited 
from  the  witness  on  cross-examination,-"'  but  his  occupation  and 
associates  may.*"  But  in  more  jurisdictions  a  witness  may  be 
cross-examined  as  to  his  particular  acts  or  conduct  that  are  relevant 
to  the  impeachment  of  his  character  for  truth,  although  they  are 
wholly  disconnected  with  the  cause  on  trial.*^ 
Discretion  of  Court.  —  The  trial  court  is  vested  with  a  wide  discre- 


38.  California.  —  Steen  v.  Santa 
Clara  Valley  Mill  &  Lumb.  Co.,  134 
Cal.  355,  66  Pac.  321 ;  People  v.  Har- 
lan, 133  Cal.  16,  65  Pac.  9;  People 
V.  Bene,  130  Cal.  159,  62  Pac.  404; 
Pyle  V.  Piercy,  122  Cal.  383,  55  Pac. 
141 ;  People  v.  Un  Dong,  106  Cal.  83, 
39  Pac.  12;  People  v.  Wong  Ah 
Leong,  99  Cal.  440,  34  Pac.  105  ;  Jones 
V.  Duchow,  87  Cal.  109,  23  Pac.  371, 
25  Pac.  256;  People  v.  Tiley,  84  Cal. 
651,  24  Pac.  290;  People  v.  Bishop,  81 
Cal.  113,  22  Pac.  477. 

Georgia.  —  Code  1895,  §  5293 ;  City 
Bank  v.  Kent,  57  Ga.  283;  Smith- 
wick  V.  Evans,  24  Ga.  461. 

Contra.  —  State  v.  Wentworth,  65 
Me.  234,  20  Am.  Rep.  688. 

Massachusetts.  —  Com.  v.  Brady, 
147  Mass.  583,  18  N.  E.  568;  Com.  v. 
Schaffner,  146  Mass.  512,  16  N.  E. 
280. 

See  also  Com.  v.  Kennon,  130 
Mass.  39 ;  Holbrook  v.  Dow,  12  Gray 

357- 

Nebraska.  —  Razee  v.  State,  103  N. 
W.  438;  Elliott  V.  State,  34  Neb.  48, 
51  N.  W.  315. 

Compare,  however,  Stratton  v. 
Dole,  45  Neb.  472,  63  N.  W.  875. 

Oregon.  —  See  State  v.  Chee  Gong, 
17  Or.  635,  21  Pac.  882. 

Utah.  —  State  v.  Shockley,  80  Pac. 
865 ;  Bartch,  C.  J.,  dissenting,  where, 
however,  the  assailed  witness  was  ac- 
cused testifying  in  his  own  behalf. 

"  If  unrestricted  liberty  were  al- 
lowed in  this  respect,  no  witness, 
however  modest  or  however  vener- 
able, could  be  sworn  without  being 
required,  if  it  should  please  the  op- 
posing counsel,  to  submit  to  an  inves- 
tigation into  his  or  her  past  history, 
however  offensive  and  humiliating 
this  might  be,  and  notwithstanding 
that  the  particular  acts  of  misconduct 
which  might  thus  be  brought  out 
were  long  ago  atoned  for  and  gen- 
erally forgotten."     Kolb  v.  Union  R. 

12 


Co.,  23  R.  I.  72,  49  Atl.  392,  91  Am. 
St.  Rep.  614,  54  L.  R.  A.  646. 

While  a  witness  must  be  prepared 
to  meet  the  proper  evidence  of  a 
prior  conviction  of  an  infamous  crime, 
he  cannot  be  required  to  be  prepared 
to  vindicate  himself  against  any  al- 
leged crime  that  may  be  insinuated 
in  the  form  of  cross-examination, 
and  of  which  he  has  no  previous  no- 
tice.    State  I'.  Carson,  66  Me.  116. 

Moreover,  where  the  witness  is  a 
party,  there  is  the  additional  reason 
that  the  witness'  mind  should  not  be 
diverted  from  the  issue  on  trial  to  a 
vindication  of  his  character  from 
particular  aspersions  which  are  point- 
edly insinuated,  under  the  guise  of 
interrogatories.     Holbrook     v.     Dow, 

12  Gray  (Mass.)  357. 

39.  Roberts  v.  Johnson,  23  Ky. 
L.  Rep.  938,  64  S.  W.  526. 

So  a  witness  cannot  be  impeached 
by  calling  out  on  his  cross-examina- 
tion that  he  was  in  the  habit  of  get- 
ting drunk  and  having  some  one  ar- 
rested on  the  charge  of  robbing 
him.  Wilson  v.  Com.,  21  Ky.  L. 
Rep.    1333,   54  S.  W.   946. 

Contra.  —  Carter    v.    Com.     (Ky.), 

13  S.  W.  921,  where  it  was  held 
proper  to  elicit  from  a  female  wit- 
ness on  cross-examination  that  she 
was  a  bawd. 

40.  Trabue  v.  Com.,  23  Ky.  L. 
Rep.  2135,  66  S.  W.  718;  Carter  v. 
Com.    (Ky.),   13  S.  W.  921. 

41.  England.  —  Harris  v.  Tippet, 
2  Camp.  637. 

■/■(Vfona.  — Oaths  &  Ev.  Act  1890 
(54  Vict.  No.  1 181),  §9  (A). 

United  States.  —  Brockett  v.  New 
Jersey    Steamboat    Co.,    18   Fed.    156. 

Alabama.  —  See  Birmingham  U. 
R.  Co.  V.  Hale,  90  Ala.  8,  8  So.  142, 
24   Am.    St.    Rep.   748. 

Arkansas.  —  Little  Rock  V.  &  I. 
Co.  z'.  Robinson,  87  S.  W.   1029. 

Connecticut.  —  Shailer  v.  Bullock, 
61  Atl.  65. 
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lion  in  determining  the  admissibility  of  proof  of  a  witness'  partic- 
ular acts  or  conduct  to  impeach  him,  and  in  preventing  the  abuse 
of  this  right  of  cross-examination.*^ 


///nR>;.f.  —  Cicero  &  P.  St.  R.  Co. 
V.  Priest,  89  111.  App.  304,  afhnncd 
60  N.    E.   814. 

Indiana.  —  Citizens  St.  R.  Co.  v. 
Heath,  29  Ind.  App.  395,  62  N.  E. 
107;  Shears  v.  State,  147  Ind.  51,  46 
N.  E.  331 ;  Houk  v.  Branson,  17  Ind. 
App.  119,  45  N.  E.  78;  Bedgood  v. 
State,  115  Ind.  275,  17  N.  E.  621; 
Spencer  v.  Robbins,  106  Ind.  580,  5 
N.  E.  726. 

lozva.  —  State     v.    Row,     81     Iowa 

138,  46   N.   W.   872. 

Kansas.  —  State  v.  Abbott,  65  Kan. 

139,  69   Pac.    160. 

Michigan.  —  People  v.  Farrell,  100 
N.  W.  264 ;  People  v.  Cray,  98  N.  W. 
261  ;  People  v.  Arnold,  40  Mich.  710; 
Bebee  v.  Knapp,  28  Mich.  53,  72. 

Minnesota.  —  State  v.  McCartey, 
17  Minn.  76. 

Mississippi.  —  Head  v.  State,  44 
Miss.  731. 

Missouri.  —  O'Connor  v.  St.  Louis 
Transit  Co.,  106  Mo.  App.  215,  80 
S.  W.  304;  Becker  v.  Schutte,  85 
JNIo.  App.  57;  State  v.  Hack,  118  Mo. 
92,  23  S.  W.  1089;  Muller  v.  St. 
Louis  Hospital  Ass'n,  5  Mo.  App. 
390,  aifirmed  73  Mo.  242. 

Nezo  Hampshire.  —  State  v.  Ober, 
52  N.  H.  459,  13  Am.  Rep.  88;  Chase 
V.  Blodgett,   10  N.  H.  22. 

New  Jersey.  —  Roop  v.  State,  58 
N.  J.  L.  479,  34  Atl.  749;  Fries  v. 
Brugler,  12  N.  J.  L.  79,  21  Am.  Dec. 

New  Mexico.  —  Territory  v. 
Chavez,  8  N.  M.  528,  45  Pac.  1107; 
Borrego  v.  Territory,  8  N.  M.  446, 
482,  46  Pac.  349;  Territory  v.  De 
Gutman,  8  N.  M.  92,  42  Pac.  68. 

New  York.  —  People  v.  Webster, 
139  N.  Y.  73,  84,  34  N.  E.  73o; 
People  V.  McCormick,  135  N.  Y.  663, 
32  N.  E.  26;  People  V.  Giblin,  115 
N.  Y.  196,  21  N.  E.  1062,  4  L.  R.  A. 
757;  Allen  V.  Dry  Dock,  E.  Broad- 
way &  Battery  R.  Co.,  2  N.  Y.  Supp. 
738;  People  V.  Irving,  95  N.  Y.  541, 
reversing  31  Hun  614,  2  N.  Y.  Crim. 
47;  People  V.  Noelke,  94  N.  Y.  137, 
46  Am.  Rep.  128;  People  v.  Brown, 
72  N.  Y.  571,  28  Am.  Rep.  183; 
Stokes  V.  People,  53  N.  Y.  164,  186, 
13  Am.  Rep.  492;  Shepard  v.  Parker, 
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36  N.  Y.  517;  Hannah  v.  McKellip, 
49  Barb.  342;  La  Beau  v.  People,  34 
N.  Y.  223,  affirming  6  Park.  Crim. 
371,  33  How.  Pr.  66;  Newcomb  v. 
Griswold,  24  N.  Y.  298;  Greaton  v. 
Smith,  I  Daly  380;  Per  Cowen,  J., 
in  People  v.  Rector,  19  Wend.  569, 
580-582. 

Contra.  —  Varona  v.  Socarras,  8 
Abb.   Pr.  302. 

North  Carolina.  —  Byrd  z/.  Hudson, 
113  N.  C.  203,  18  S.  E.  209;  State  V. 
Gay,  94  N.  C.  814;  State  v.  Patter- 
son, 24  N.  C.  346,  359,  38  Am.  •  Dec. 
699. 

North  Dakota. —  State  v.  Kent,  5 
N.  D.  516,  557;  (State  v.  Pancoast), 
67    N.    W.    1052. 

South  Carolina.  —  State  v.  Wal- 
lace, 44  S.  C.  357,  22  S.  E.  411. 

Tennessee.  —  Zanone  v.  State,  97 
Tenn.  loi,  36  S.  W.  711,  35  L.  R.  A. 
556. 

Texas.  —  Brittain  v.  State  (Tex. 
Crim.),  85  S.  W.  278;  Houston  &  T. 
C.  R.  Co.  V.  Bulger  (Tex.  Civ.  App.), 
80  S.  W.  557 ;  Texas  &  Pac.  R.  Co.  v. 
Durrett,  24  Tex.  Civ.  App.  103,  58  S. 
W.  187;  Dickey  v.  State  (Tex. 
Crim.),  56  S.  W.  627;  McCray  v. 
State  (Tex.  Crim.),  44  S.  W.  170; 
Exon  V.  State,  33  Tex.  Crim.  461, 
26  S.  W.  1088. 

Contra.  —  Preston  v.  State,  41  Tex. 
Crim.  300,  53  S.  W.  127;  McCoy  v. 
State,   27   Tex.   App.  415,   11    S.   W. 

454- 

Vermont.  —  Hathaway  v.  Goslant, 
59  Atl.  835. 

Washington.  —  State  v.  Coella,  3 
Wash.  99,  28  Pac.  28. 

West  Virginia.  —  State  v.  Hill,  52 
W.  Va.  296,  43   S.  E.  160. 

42.  r/r/ona.  —  Oaths  &  Ev.  Act 
1890  (54  Vict.  No.  1181)  §9  (A,  C). 

Arkansas.  —  Little  Rock  V.  &  I. 
Co.  V.  Robinson,  87  S.  W.  1029. 

Connecticut.  —  Shailer  v.  Bullock, 
61  Atl.  65. 

Indiana.  —  Shears  v.  State,  147  Ind. 
51,  46  N.  E.  331 ;  Houk  V.  Branson, 
17  Ind.  App.  119,  45  N.  E.  78; 
Spencer  v.  Robbins,  106  Ind.  580,  5 
N.  E.  726;  City  of  South  Bend  v. 
Hardy,  98  Ind.  577,  49  Am.  Rep.  792. 
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Form  of  Cross-Examination.  —  The  questions  should  admit  of  cate- 
gorical answers/-' 

General  Objections  to  Right  to  Cross-Examine.  —  The  fact  that  the 
incidental  effect  of  the  cross-examination  is  to  degrade  the  witness 
examined  does  not  render  it  improper.''*  The  fact  that  the  witness 
may  refuse  to  answer  the  question  on  the  ground  that  it  criminates 
him  is  no  sufficient  objection.''^  Nor  does  the  fact  that  a  cross- 
question  put  to  a  witness  as  to  particular  acts  of  misconduct  may 
tend  also  to  impeach  another  witness  in  an  unauthorized  manner 
render  it  any  the  less  proper/* 


Michigan.  —  Beebe  v.  Knapp,  28 
Mich.  53,  72. 

Minnesota.  —  Alalone  v.  Stephen- 
son, 102  N.  W.  372 ;  Murphy  v. 
Backer,  67  Minn.  510,  70  N.  VV.  799; 
Matthews  v.  Hershey  Lumb.  Co.,  65 
Minn.  672,  67  N.  W.  1008;  State  v. 
McCartey,  17  Minn.  76. 

Missouri.  —  Becker  v.  Schutte,  85 
Mo.  App.  57. 

New  Hampshire.  —  Gutterson  v. 
Morse,  58  N.  H.  165. 

New  Mexico.  —  Borrego  v.  Terri- 
tory, 8  N.  M.  446,  483,  46  Pac.  349. 

New  York.  —  Meyer  v.  Suburban 
Home  Co.,  25  Misc.  686,  55  N.  Y. 
Supp.  566;  People  V.  Williams,  92 
Hun  354,  36  N.  Y.  Supp.  511;  Doo- 
little  z:  Gambee,  88  Hun  364,  34  N. 
Y.  Supp.  861 ;  People  v.  Webster, 
139  N.  Y.  73,  84,  34  N.  E.  730;  Mar- 
tin V.  Wood,  52  Hun  613,  5  N.  Y. 
Supp.  274;  People  V.  Clark,  102  N. 
Y.  735,  8  N.  E.  38;  Hannah  v.  Mc- 
Kellip,  49  Barb.  342;  La  Beau  v. 
People,  34  N.  Y.  223,  affirming  6 
Park.  Crim.  371,  33  How..  Pr.  66; 
Third  G.  W.  Tpke.  R.  Co.  v.  Loomis, 
32  N.  Y.   127,  88  Am.  Dec.  311. 

Oliio.  —  Bank  of  Cadiz  v.  Slem- 
mons,  34  Ohio  St.  142,  32  Am.  Rep. 
364- 

Texas.  —  McCray  v.  State  (Tex. 
Crim.),  44  S.  W.  170. 

West  Virginia.  —  State  v.  Hill,  52 
W.  Va.  296,  43  S.  E.  160. 

"  The  abuse  of  discretion,  to  jus- 
tify interference  with  the  exercise 
of  discretionary  power,  implies  not 
merely  error  of  judgment  but  per- 
versity of  will,  passion,  prejudice, 
partiality,  or  moral  delinquency." 
Citizens'  St.  R.  Co.  v.  Heath,  29  Ind. 
App.  395,  62  N.  E.  107. 

It  seems  that  the  discretion  of  the 
trial  court  in  the  admission  of  ques- 
tions  as   to   particular  acts   does   not 


authorize  the  court  to  deny  the  right 
to  make  the  cross-examination,  but 
to  put  an  end  to  it  when,  in  the  opin- 
ion of  the  trial  court,  it  has  been  car- 
ried far  enough,  and  to  permit  it  to 
go  on  would  be  oppressive  and  use- 
less. O'Connor  v.  St.  Louis  Transit 
Co.,  106  Mo.  App.  215,  80  S.  W.  304. 

Where  questions  put  to  a  witness 
on  cross-examination  as  to  specific 
acts  and  transactions  of  his  past  life 
clearly  relate  to  the  witness'  credit 
in  an  important  and  material  respect, 
and  are  not  too  remote  in  time,  it 
would  be  an  abuse  of  the  discretion 
of  the  trial  court  to  exclude  proof  of 
them.  The  discretion  of  the  court 
should  be  liberally  exercised  in  the 
admission  of  such  questions.  Terri- 
tory V.  Chavez,  8  N.  M.  528,  45  Pac. 
1 107. 

"  Trial  courts  have  the  discretion 
to  set  limits  to  the  cross-examination 
of  a  witness  on  matters  of  his  con- 
duct afifecting  his  character,  irre- 
spective of  the  relevancy  of  such 
matters,  and  to  forbid  it  whenever  it 
seems  to  be  unnecessary,  profitless  or 
undesirable.  .  .  .  And  unless  such 
discretion  has  been  abused,  its  action 
on  such  an  examination  will  not  be 
reviewed."  Houston  &  T.  C.  R.  Co. 
V.  Bulger  (Tex.  Civ.  App.),  80  S.  W. 
557- 

43.  Cross-interrogatories  put  to  a 
witness  for  the  purpose  of  eliciting 
from  him  the  confession  of  a  crime 
should  be  definitely  framed  so  that 
the  witness  may  admit  or  deny  the 
act.  State  t^.  Kent,  5  N.  D.  516,  557; 
(State  V.   Pancoast)   67  N.  W.   1052. 

44.  Territory  v.  DeGutman,  8  N. 
i\L  92,  42  Pac.  68. 

45.  State  v.  Coella,  3  Wash.  99, 
28   Pac.  28. 

46.  So  where  a  man  and  the 
woman  with  whom  he  was  living  in 
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(3.)  Effect  of  Eliciting  on  Cross-Examination  on  Right  to  Prove. 
Wlurc  a  witness  is  cruss-cxaininecl  as  to  a  particular  act  of  mis- 
coiidiict  relevant  to  his  character  for  truth,  but  disconnected  from 
the  cause  on  trial,  the  cross-examining  party  is  bound  by  his  answer.'''' 
So  although  the  witness  denies  the  misconduct  imputed  to  him,  it 
cannot  be  proved  to  impeach  him.''* 

c.  Explanation  of  Acts  and  Conduct. — Where  particular  acts  of 
misconduct  have  been  elicited  from  a  witness  it  is  proper  on  his 
redirect  examination  to  permit  the  assailed  witness,  of  his  own 
motion,  or  at  the  instance  of  the  party  re-examining  him,  to  explain 
such  acts.''^ 


illicit  relations  were  both  witnesses 
in  a  cause,  questions  put  the  man  on 
cross-examination  as  to  such  rela- 
tions are  not  objectionable  on  the 
ground  that  they  tend  to  impeach  the 
woman  in  an  unauthorized  manner. 
The  misuse  of  such  testimony  may- 
be guarded  against  by  asking  an  in- 
struction that  the  testimony  so  elic- 
ited is  only  to  be  used  against  the 
witness  from  whom  it  was  elicited. 
People  V.  Webster,  139  N.  Y.  y^,  84, 
34  N.  E.  730. 

47.  Rex  V.  Rudge,  2  Peake  (Eng. ) 
232,  4  R.  R.  906;  Meyer  v.  Suburban 
Home  Co.,  25  Misc.  686,  55  N.  Y. 
Supp.  566;  Trustees  of  First  Baptist 
Church  V.  Brooklyn  Fire  Ins.  Co., 
28  N.  Y.  153;  Hill  V.  State,  18  Tex. 
App.  665. 

48.  Connecticut.  —  Shailer  v.  Bul- 
lock, 61  Atl.  65. 

Nezv  York.  —  Allen  v.  Dry  Dock,  E. 
Broadway  &  Battery  R.  Co.,  2  N.  Y. 
Supp.  738;  Stokes  V.  People,  53  N. 
Y.  164,  186,  13  Am.  Rep.  492;  Per 
Denio,  C.  J.,  in  Chapman  v.  Brooks, 
31  N.  Y.  75,  87. 

North  Carolina.  —  State  v.  Cagle, 
1 14  N.  C.  83s,  19  S.  E.  766. 

Texas.  —  Winn  v.  Winn,  23  Tex. 
Civ.  App.  617,  57  S.  W.  80;  McCray 
V.  State  (Tex.  Crim.),  44  S.  W.  170; 
Exon  V.   State    (Tex.    Crim.),   2>2>    S. 

w.  336. 

Vermont.  —  Sterling  v.  Sterling,  41 
Vt.  80. 

Compare,  however,  Fleming  v. 
State,    5    Humph.    (Tenn.)    564. 

Rationale —  "  fhis  would  involve 
a  trial  of  collateral  issues  which 
would  often  prove  interminable." 
McCray  v.  State  (Tex.  Crim.),  44  S. 
W.  170. 
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The  proper  remedy  for  a  false 
answer  is  an  indictment  for  perjury. 
Attorney-General  v.  Hitchcock,  i  Ex. 
(Eng.)   91. 

49.  Where  on  cross-examination 
to  discredit  a  witness  he  is  asked 
without  objection  as  to  certain  vio- 
lent language  used  by  him  with  re- 
spect to  his  father,  the  cross-exam- 
ining party  cannot  complain  of  the 
introduction  of  evidence  showing  the 
conduct  of  the  witness'  father.  Reg. 
z\  St.  George,  9  Car.  &  P.  (Eng.) 
483, 

When  the  cross-examining  counsel 
sees  fit  to  call  out  from  a  witness 
collateral  facts  which  cend  to  create 
distrust  of  his  integrity,  fidelity,  or 
truth,  it  is  entirely  competent  and 
proper  for  the  adverse  party  to  ask 
of  the  witness  an  explanation  which 
may  show  that  the  facts  thus  elicited 
were,  in  truth,  wholly  consistent  with 
his  integrity,  fidelity,  or  truth,  al- 
though they  thereby  prove  circum- 
stances foreign  to  the  principal  is- 
sues, and  which,  but  for  such  pre- 
vious cross-examination,  they  could 
not  be  permitted  to  prove.  United 
States  V.  Eighteen  Barrels  High 
Wines,  8  Blatchf.  475,  25  Fed.  Cas. 
No.   15,033. 

If  facts  relating  to  acts  or  conduct 
of  a  witness  that  tend  to  impeach 
his  integrity  or  character  are  brought 
out  on  cross-e.xamination,  he  will  be 
permitted  on  redirect  examination  to 
explain  what  induced  or  made  neces- 
sary such  acts  or  conduct,  and  thus 
show,  if  he  can,  that  such  acts  or 
conduct  are  consistent  with  the  truth- 
fulness of  his  present  statement. 
Comer  v.  Thornton  (Tex.  Civ.  App.), 
86  S.  W.  19. 
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d.  Surrehiittal  of  Expianatioji.  —  Testimony  of  other  witnesses 
cannot  be  introduced  to  rebut  the  explanation.^" 

3.  Acts  and  Conduct  of  Third  Persons.  —  In  General.  —  A  witness 
cannot  be  impeached  h}-  proof  of  tlie  acts  or  conchict  or  defamatory 
statements  (disconnected  with  the  cause  on  trial)  of  any  third 
person,'^^  although  directed  toward  the  witness,^-  or  though  the  per- 


50.  Where  on  cross-examination 
a  witness  admits  having  served  a  term 
in  state's  prison,  but  asserts  having 
since  reformed  and  Hved  an  honest 
Hfe,  stating  also  that  he  is  a  church 
member  and  an  honest  man,  proof 
that  the  witness  was  connected  with 
gambling  houses  since  he  professed  to 
have  reformed  is  not  admissible  to 
impeach  him.  (A  party  cannot  put 
in  evidence  of  specific  acts  to  impeach 
a  witness,  and  where  a  witness  is 
cross-examined  on  a  collateral  mat- 
ter the  cross-examining  party  is 
bound  by  his  answer.)  Conley  v. 
Meeker,  g  Wkly.  Dig.  288,  afHrmcd 
85  N.  Y.  618. 

While  in  Kentucky  a  witness  can- 
not .  be  cross-examined  as  to  his 
habit  of  getting  drunk  and  having 
some  one  arrested  on  the  charge  of 
robbing  him,  yet  where  he  is  so  cross- 
examined,  and  afterward  is  improp- 
erly sustained  by  proof  that  on  one 
particular  occasion  a  certain  person 
so  arrested  was  convicted,  it  is  error 
to  exclude  further  proof  that  other 
persons  had  on  that  occasion  been 
previously  identified  by  him  positively 
as  the  culprit.  Wilson  v.  Com.,  21 
Ky.  L.  Rep.   1333,  54  S.  W.  946. 

51.  Lindsley  v.  Miller,  3  App. 
Div.  127,  39  N.  Y.  Supp.  393;  People 
V.  Irving,  95  N.  Y.  541 ;  Hannah  v. 
McKellip,  49  Barb.   (N.  Y.)   2^. 

Thus  disparaging  cross-questions 
put  a  witness  must  be  confined  to  his 
own  conduct  or  declarations.  Hall 
V.  United  States  Radiator  Co.,  76 
App.  Div.  504,  78  N.  Y.  Supp.  549; 
Berner  v.  Mittnacht,  2  Sweeney  (N. 
Y.)    582. 

52.  Instances  of  Acts  or  Conduct 
or  Defamatory  Statements  Directed 
Toward  Assailed  Witness,  but  Ex- 
cluded. —  Neither  accused  testifying 
as  a  witness,  nor  any  other  wit- 
ness, can  be  impeached  by  proof  that 
certain  letters  in  the  witness'  posses- 
sion were  written  to  him  by  a  society 
organized     for      unlawful      purposes. 


People  V.  Lee  Dick  Lung,  129  Cal. 
491,   62  Pac.   71. 

It  is  proper  to  exclude  the  testi- 
mony of  an  impeaching  witness  that 
he  had  heard  certain  of  his  neigh- 
bors say  that  the  sheriff  of  an  ad- 
joining county  had  come  there  for 
the  purpose  of  arresting  the  assailed 
witness  on  a  warrant  issued  on  an 
indictment  found  in  that  county. 
Olwer  V.   Pate,  43  Ind.   132. 

Evidence  of  doubts  or  denials  of  a 
witness'  truthfulness  on  some  par- 
ticular occasions  cannot  be  given  in 
evidence.  Com.  v.  Rogers,  136  Mass. 
158. 

A  witness  cannot  be  asked  whether 
her  husband  had  not  whipped  her 
because  of  some  other  woman  in  the 
house.  People  v.  Thiede,  11  Utah 
241,   39    Pac.    837. 

Act  of  Third  Person  Connected 
With  Cause,  but  Without  Relevancy 
to  Discredit.  —  The  fact  that  a  third 
party  advised  and  induced  a  person 
aggrieved  by  the  act  of  another  to 
prosecute  a  criminal  case  cannot  be 
proved  to  discredit  the  prosecutor 
when  testifying  as  a  witness.  "  If 
the  criminal  law  has  been  violated, 
it  is  the  duty  of  the  citizen  to  pros- 
ecute the  criminal,  and  it  is  the  right 
of  any  citizen  to  advise  and  induce 
the  party  aggrieved  to  prosecute ; 
and  the  fact  that  a  person  was  in- 
duced by  others  to  prosecute  for 
the  criminal  offense  should  not  dis- 
credit his  testimony  before  the  jury, 
nor  should  the  trial  judge  allow  the 
fact  to  be  proved  for  that  purpose." 
Allgood  V.  State,  87  Ga.  668,  13  S. 
E.  569- 

Where  Assailed  Witness  Testifies 
to  Conduct  and  Declarations  of 
Persons  Whose  Defamatory  State- 
ments Offered  in  Evidence Where 

a  witness  testifies  as  to  the  conduct 
and  declarations  of  a  certain  person, 
his  testimony  cannot  be  impeached 
by  proof  of  that  person's  statements 
in    respect    to    the    character   of    the 
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son  who  is  supposed  to  have  been  guilty  of  the  criminal  conduct 
is  a  relative  of  the   witness.'"' 

Informal  Accusations  Against  Witness. — Thus  specific  informal 
charges  of  crime  against  a  witness  cannot  be  elicited  or  proved.^* 

Acts  of  Private  Organizations  Against  Witness. —  Nor  can  the  fact 
that  a  witness  has  been  expelled  from  any  church,  society  or  club  be 
properly  elicited  from  him  to  impeach  him.^^ 

Offer  of  Bribe  to  Witness. — In  some  jurisdictions  an  attempt  to 
bribe  a  witness  is  deemed  to  be  so  connected  with  the  trial  of  the 
cause  that  on  the  denial  of  the  witness  attempted  to  be  bribed  that 
such  offer  was  made  to  him,  a  proper  foundation  having  been 
laid,  it  may  be  proved  against  him  ;^"  but  in  other  jurisdictions  the 
contrary   is   held.^^ 

4.  Individual  Opinions  and  Conclusions.  —  A.  Relevancy  in  Gen- 
eral. —  As  the  point  in  issue  is  the  truthfulness  of  the  assailed  wit- 


witness.  (The  persoii  had  expressed 
distrust  of  the  witness  and  said 
that  the  witness  was  anything  but 
an  honest  man,  and  that  the  witness 
had  been  in  the  penitentiary  and 
it  had  cost  such  person  $500  to  get 
him  out.)      Maryland  v.  Baldwin,  112 

U.  S.  490. 

53.  A  witness  cannot  be  im- 
peached by  proof  that  a  relative 
■committed  a  felony.  "  Witnesses 
may  be  impeached  by  cross-examina- 
tion as  to  their  associations  which 
affect  their  credibility,  but  such  as- 
sociations must  be  voluntary.  They 
are  not  responsible,  legally  or  mor- 
ally, for  the  acts  of  their  kin,  with 
which  acts  they  are  in  no  wise  con- 
nected." Lee  V.  State  (Ark.),  50 
S.  W.  516. 

54.  People  v.  Irving,  95  N.  Y. 
541  ;  Barton  v.  Morphes,  13  N.  C. 
520;  State  V.  Kent,  5  N.  D.  516, 
557,  (State  v.  Pancoast),  67  N.  W. 
1052;  Hill  V.  State,  91  Tenn.  521, 
19  S.  W.  674;  Flourney  v.  State 
(Tex.  Crim.),  59  S.  W.  902;  Red 
V.  State,  39  Tex.  Crim.  414,  46  S.  W. 
408. 

55.  "  He  may  have  been  expelled 
for  reasons  that  had  no  relation  to 
his  moral  character."  People  v. 
Dorthy,  156  N.  Y.  237,  50  N.  E. 
800. 

Likewise  the  fact  that  an  assailed 
witness  has  been  "  excluded  from 
society"  cannot  be  shown  to  im- 
peach her,  for  the  rules  of  what  is 
called  society  are  too  fickle  and 
sometimes  too  unjust  to  make  an 
■■"  exclusion   from   society "   a   test   of 
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a  witness'  truthfulness,  especially 
as  such  exclusion  is  often  a  mere 
whim  growing  out  of  a  difference  of 
religion,  politics,  dress  or  nativity. 
Boles  V.    State,  46  Ala.  204. 

56.  The  statements  of  a  witness 
out  of  court  that  she  had  been  of- 
fered $20  to  testify  for  the  party  in 
whose  behalf  her  testimony  was 
given  are  so  connected  with  the  sub- 
ject-matter of  the  action  that,  the 
proper  foundation  having  been  laid, 
and  the  witness  having  denied  mak- 
ing them,  they  may  be  put  in  evi- 
dence to  impeach  her.  Hess  v.  Red- 
ding, 2  Ind.  App.   199,  28  N.  E.  234. 

Evidence  of  a  party's  own  witness' 
outside  statement  that  the  opposite 
party  had  offered  to  pay  him  money 
if  he  would  not  testify  against  him 
may  be  proved  tO'  impeach  him  after 
the  proper  foundation  has  been  laid. 
Com.  z'.  Donahoe,  133  Mass.  407. 

57.  Where  a  witness  is  asked  on 
cross-examination,  ''  Have  you  been 
offered  a  bribe  to  testify?"  and  de- 
nies it,  it  cannot  be  proved.  Attor- 
ney-General v.  Hitchcock,  i  Ex. 
(Eng.)  91. 

Where  on  cross-examination  a 
witness  states  that  no  offer  of 
money  was  made  him  to  testify  for 
the  party  for  whom  he  testifies,  such 
matter  not  having  been  touched  upon 
in  direct  examination,  it  is  error 
to  permit  the  party  cross-examining 
the  witness  to  prove  his  variant 
statement,  admitting  the  offer.  For 
where  on  cross-examination  a  party 
elicits  from  a  witness  new  matter 
not  brought  out  on  direct  examina- 
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ness,  and  particularly  his  truthfulness  on  oath,  the  relevancy  of  an 
inquiry  of  a  witness  as  to  whether  he  would  believe  the  assailed 
witness  on  oath  is  apparent."^ 

B.  Competency  in  General.  —  Moreover,  a  v/itness'  truthful- 
ness on  oath  is  a  fit  subject  for  opinion  evidence,  as  the  position  and 
experience  of  a  third  person  often  render  him  more  capable  than  a 
juror  of  forming  an  enlightened  opinion  as  to  such  truthfulness.^'* 


tion,  he  makes  the  witness  to  that 
extent  his  own,  so  that  as  to  such 
new  matters  he  cannot  prove  his  va- 
riant statement.  (See  I,  3,  C,  c,  (i), 
supra.)  Deutschmann  v.  Third  Ave. 
R.  Co.,  78  App.  Div.  413,  79  N.  Y. 
Supp.  1043,  Patterson  and  O'Brien, 
J.  J.,  dissenting. 

It  is  no  disparagement  to  a  man 
that  a  bribe  is  offered;  but  to  the 
man  offering  the  bribe.  This  must 
be  distinguished  from  the  case  of 
offering  a  bribe,  or  of  actually  re- 
ceiving a  bribe.  Attorney  General 
V.  Hitchcock,   i   Ex.    (£ng.)   91. 

58.  "  What  greater  or  more  con- 
vincing evidence  of  a  man's  utter 
unfitness  to  testify,  or  speak  the 
truth  in  a  matter  concerning  the 
lives,  liberties  or  property  of  his 
neighbors  can  be  produced  than  the 
solemn  statement  of  those  who  know 
him,  and  are  acquainted  with  his 
general  character  and  reputation, 
that  they  would  not  believe  him 
upon  his  oath?"  Wilson  v.  State, 
3   Wis.    798. 

Purport  of  Inquiry — The  ques- 
tion whether  the  assailed  witness 
was  worthy  of  belief  on  oath  really 
amounts  to  this :  Has  the  witness 
such  a  want  of  moral  character  that 
other  persons  cannot  trust  to  a  word 
that  he  says.  Rex  v.  Bispham,  4 
Car.    &    P.     (Eng.)    392. 

Object  of  Proof.  — "The  object  of 
the  testimony  is  not  to  introduce  the 
opinion  of  the  impeaching  witness 
•as  to  the  truthfulness  of  the  witness 
against  whom  he  testifies,  but  to  en- 
able the  jury  to  ascertain  the  true 
character  of  his  reputation  for  truth, 
as  the  impeaching  witness  under- 
stands it,  and  thereby  enable  them 
to  determine  the  extent  to  which  it 
ought  to  discredit  the  witness." 
Hillis  V.  Wylie,  26  Ohio  St.  574-  To 
similar  effect,  see  Stevens  v.  Irwin, 
12    Cal.    306. 

Thus  it  is  proper  to  elicit  a  wit- 


ness' opinion  that  he  would  not  be- 
lieve   the    assailed    witness    on    oath. 

England.  —  Reg.  v.  Brown,  L.  R. 
I  C.  C.  70,  10  Cox.  C.  C.  453; 
Sharp  v.  Scoging,  Holt  N.  P.  541 ; 
Carlos  V.  Brooks,  10  Ves.  50;  Wood 
z'.  Hammerton,  9  Ves.  145;  Purcell 
V.    McNamara,    8    Ves.    324. 

Arkansas.  —  Hudspeth  v.  State,  50 
Ark.  534,  9  S.  W.  I ;  Snow  v.  Grace, 
29  Ark.    131. 

California.  —  Stevens  v.  Irwin,  12 
Cal.  306. 

Georgia.  —  Suddeth  v.  State,  112 
Ga.   407,   37    S.    E.    747- 

Kentucky.  —  Thurman  v.  Virgin, 
18    B.    Mon.    785. 

Louisiana.  —  Paradise  v.  Sun  Alut. 
Ins.  Co.,  6  La.  Ann.  596. 

Pennsylvania.  —  Com.  v.  McClain, 
4   Pa.   Law   J.   462. 

59.  "  It  is  a  general  rule,  no 
doubt,  that  the  testimony  of  wit- 
nesses shall  be  confined  to  a  simple 
statement  of  facts,  and  that  they 
shall  not  be  allowed  to  give  their 
opinions  or  conclusions  deduced 
from  those  facts,  but  that  such  con- 
clusions shall  be  deduced  by  the 
jury.  To  this  general  rule  there  are, 
however,  many  exceptions  .  .  . 
Nearly,  if  -not  quite,  all  these  ex- 
ceptions are  based  upon  the  suppo- 
sition that  in  the  particular  instance 
the  witness  is  presumed,  from  his 
particular  position,  calling  or  e.xpe- 
rience,  to  be  capable  of  form-ing  a 
more  enlightened  opinion  than  the 
jury.  ...  So  in  the  case  before 
us.  It  does  not  follow  as  a  neces- 
sary consequence  thai  because  the 
reputation  of  a  witness  for  truth 
and  veracity  in  the  neighborhood  in 
which  he  lives  may  be  bad  that  hz 
is  not  to  be  believed  when  upon 
his  oath.  When  such  reputation  has 
been  proved,  no  party  can  rest  as- 
sured that  the  veracity  of  the  wit- 
ness has  been  utterly  destroyed  with 
the    jury.     We   all   know   that   there 
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in  a  few  jurisdictions,  however,  opinion  evidence  is  excluded  on 
the  ground  that  the  jury  have  before  them,  in  the  testimony  as  to 
the  assailed  witness'  reputation,  the  data  on  which  an  opinion  of  the 
witness'  truthfulness  on  oath  must  be  based."" 


arc  persons  so  given  to  apocryphal 
staltments  in  their  common  conver- 
sation and  intercourse  with  their 
friends  and  neighbors,  that  no  one 
places  any  confidence  in  their  state- 
ments, and  this  want  of  truthful- 
ness becomes  a  subject  of  common 
remark  among  all  who  know  them ; 
still,  from  their  daily  walk  and  con- 
versation in  other  respects,  none 
would  doubt  their  truthfulness  when 
solemnly  called  to  testify  in  a  court 
of  justice.  And  yet  it  would  be  im- 
possible to  detail  all  the  minutiae 
of  the  circumstances  which  would 
inspire  that  confidence,  so  as  to  im- 
part their  full  and  just  impression 
to  the  jury.  These  well-known  facts 
are  supposed  to  be  ever  present  to 
the  mind  of  the  jury  so  as  to  a 
greater  or  less  extent  weaken  the 
force  of  every  impeachment.  Hence 
witnesses  who  must  be  always  im- 
pressed with  these  indescribable  cir- 
cumstances, if  they  exist,  have  al- 
ways been  allowed  to  express  the 
opinion  whether  they  would  or  not 
believe  the  impeached  witness  under 
oath."  Eason  v.  Chapman,  21  111. 
33  (Breese,  J.,  dissenting). 

As  supporting  the  competency  of 
a  witness'  opinion  as  to  another 
witness'  truthfulness  on  oath,  see 
also  cases  cited  in  notes  58  supra  and 
62  i)ifra. 

Thus  the  admission  of  a  witness' 
opinion  as  to  another  witness'  want 
of  truthfulness  on  oath  is  not  ob- 
jectionable either  as  allowing  the 
witness  to  usurp  the  functions  of  the 
jury,  or  as  being  an  inquiry  not  of 
fact  but  of  opinion.  State  v.  Chris- 
tian, 44  La.  Ann.  950,  11  So.  589; 
Paradise  v.  Sun.  Mut.  Ins.  Co.,  6  La. 
Ann.   596. 

Necessity  of  Competency  of  Such 
Proof. —  The  objection  that  an  in- 
quiry as  to  the  witness'  opinion  will 
enable  him  to  substitute  his  opinion 
for  that  of  the  jury  is  fallacious. 
For  "the  jury  if  they  do  not  act 
from  personal  knowledge  cannot  un- 
derstand the  matter  at  all  without 
knowing  the  witness'  opinion,  and 
the    ground    on    which    it    is   based." 
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Hamilton  v.  People,  29  Mich.  173, 
186.  Contra.  —  Webber  v.  Hanke,  4 
Alich.  198,  holding  opinion  incom- 
petent. 

In  answer  to  the  objection  that  it 
is  opinion  evidence,  the  court  in 
Wilson  V.  Slate,  3  Wis.  798,  said : 
"  When  the  witness  answers  that  he 
would  not  believe  the  person  [as- 
sailed] .  .  .  ,  he  but  states  the 
result  of  his  own  mind  —  the  con- 
viction produced  upon  him  by  the 
common  reputation  sustained  by  the 
person  —  and  in  no  proper  sense  can 
this  be  viewed  as  an  opinion,  any 
more  than  the  result  of  observation, 
experience  or  reason,  to  which  wit- 
nesses in  almost  every  case  very  fre- 
quently depose." 

60.  State  V.  Caveness,  78  N.  C. 
484;  State  v.  Coates,  22  Wash.  601, 
615-616,  61  Pac.  726;  State  v.  Miles, 
15  W'ash.  534,  46  Pac.   1047. 

Contra.  —  State  v.  Parks,  25  N.  C. 
296;  State  V.  Boswell,  13  N.  C.  209. 

Nor  can  such  opinion  be  elicited 
as  part  of  the  cross-examination  of 
a  character-impeaching  witness.  Wil- 
lard  v.  Goodenough,  30  Vt.  393. 

Rationale "  The    opinions    of    a 

witness  are  not  legal  testimony  ex- 
cept in  special  cases ;  such,  for  ex- 
ample, as  experts  in  some  profession 
or  art,  those  of  the  witnesses  to  a 
will,  and,  in  our  practice,  opinions 
on  the  value  of  property.  In  other 
cases,  the  witness  is  not  to  substitute 
his  opinion  for  that  of  the  jury; 
nor  are  they  to  rely  upon  any  such 
opinion  instead  of  exercising  their 
own  judgment,  taking  into  consider- 
ation the  whole  testimony.  When 
they  have  the  testimony  that  the  rep- 
utation of  a  witness  is  good  or  bad 
for  truth,  connecting  it  with  his 
manner  of  testifying,  and  with  the 
other  testimony  in  the  case,  they 
have  the  elements  upon  which  to 
form  a  correct  conclusion,  whether 
any  and  what  credit  should  be 
given  to  his  testimony.  To  permit 
the  opinion  of  a  witness,  that  an- 
other witness  should  not  be  believetl. 
to  be  received  and  acted  upon  by 
the  jury   is  to  allow   the  prejudices. 
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It  is  not  competent,  however,  to  inquire  concerning  a  third 
person's  opinion  of  the  assailed  witness  in  any  other  respect  than 
as  to  his  normal  truthfulness  on  oath.**^ 

C.  Competency  AS  Affected  BY  Basis  OF  Opinion. — a.  Opinion 
Founded  on  Reputation  of  Assailed  Witness.  —  Where  an  opinion 
of  an  impeaching  witness  as  to  an  assailed  witness'  truthfulness  on 
oath  is  founded  on  his  knowledge  of  the  assailed  witness'  repu- 
tation,  it    is   ordinarily   proper   to  elicit   it    from   him.*'-     In   many 


passions  and  feelings  of  that  wit- 
ness to  form,  in  part  at  least,  the 
elements  of  their  judgment.  To  au- 
thorize the  question  to  be  put, 
whether  the  witness  would  believe 
another  witness  on  oath,  although 
sustained  by  no  inconsiderable 
weight  of  authority,  is  to  depart 
from  sound  principles  and  estab- 
lished rules  of  law  respecting  the 
kind  of  testimony  to  be  admitted 
for  the  consideration  of  the  jury, 
and  their  duties  in  deciding  upon  it. 
Inhabitants  of  Phillips  v.  Inhabi- 
tants of  Kingfield,  ly  Me.  375,  36 
Am.  Dec.  760;  Hooper  v.  Moore,  48 
N.    C.    428. 

61.  So  it  is  improper  to  allow  a 
character-impeaching  witness  to  an- 
swer the  question  whether  or  not 
from  the  assailed  witness'  reputation 
he  would,  in  a  case  where  the  assailed 
witness  was  personally  interested, 
believe  him  under  oath.  "  The  ef- 
fect of  interest  upon  the  credibility 
of  testimony  is  solely  for  the  con- 
sideration and  judgment  of  the  jury, 
and  no  witness  should  be  allowed  to 
pronounce  upon  it.  The  naked 
question,  whether  from  [the  assailed 
witness']  .  .  .  interest  in  the 
case  the  witness  would  believe  him 
on  oath,  no  one  would  pretend  to 
justify.  There  would  be  the  same 
objection,  though  less  in  degree,  to 
such  an  inquiry  based  upon  general 
reputation  for  truth,  and  interest  in 
the  case.  Both  questions  would  be 
improper,  as  calling  for  an  expres- 
sion of  opinion  as  to  the  effect  of 
personal  interest  upon  the  credibility 
of  testimony."  Massey  v.  Farmers' 
Nat.   Bank,    104  111.   327. 

In  Sims  V.  State,  68  Ga.  486,  it  is, 
however,  added  that  where  an  im- 
peaching witness  says  that  another 
witness'  reputation  has  been  bad, 
but  has  been  a  little  better  for  a 
year,  the  witness  may  also  say 
whether  or  not  he  would  believe  the 


assailed  witness,  and  how  much  and 
to  what  extent  he  would  credit  him. 

62.  lingland.  —  Mawson  v.  Hart- 
sink,  4  Esp.  102,  6  R.  R.  841. 

United  States.  —  United  States  v. 
Vansickle,  2  McLean  219.  28  Fed. 
Cas.  No.  16,609;  United  States  v. 
White,  5  Cranch  C.  C.  38,  28  Fed. 
Cas.  No.  16,675 ;  United  States  v. 
]\lasters,  4  Cranch  C.  C.  479,  26  Fed. 
Cas.  No.  15,739;  Patriotic  Bank  v. 
Coote,  3  Cranch  C.  C.  169,  18  Fed. 
Cas.  No.  10,807. 

Alabama.  —  Crawford  v.  State,  112 
Ala.  I,  21,  21  So.  214;  Hadjo  v. 
Gooden,  13  Ala.  718;  Sorrelle  v. 
Craig,  9  Ala.  534. 

Arkansas.  —  Cole  v.  State,  59 
Ark.  50,  26  S.  W.  277 '■>  Pleasant  v. 
State,   15  Ark.  624,  652. 

California.  —  People  v.  Tyler,  35 
Cal.  553- 

Georgia.  —  Sims  v.  State,  68  Ga. 
486;  Artope  V.  Goodall,  53  Ga.  318; 
Smithwick  v.  Evans,  24  Ga.  461  ; 
Stokes  V.   State,  18  Ga.   17,  37. 

Illinois.  —  Doner  v.  People,  92  111. 
App.  43. 

Kansas.  —  State  v.  Johnson,  40 
Kan.  266,  19  Pac.  749. 

Kentucky.  —  Hume  v.  Scott,  3  A. 
K.  Marsh,  260;  Mobley  v.  Hamit,  i 
A.  K.  Marsh.  590. 

Louisiana.  —  State  r.  Christian,  44 
La.  Ann.  950,  11  So.  589;  Stanton  z'. 
Parker,  5  Rob.  108,  39  Am.  Dec. 
528. 

Maryland.  —  Knight  v.  House,  29 
Md.  194,  96  Am.  Dec.  515. 

Michigan.  —  Keator  v.  People,  2>- 
JNIich.  484. 

Nexv  Hampshire.  —  Hoitt  v.  Moul- 
ton,  21  N.  H.  586;  State  v.  Howard, 
9  N.  H.  485. 

New  York.  —  Wright  v.  Paige,  3 
Keyes  581,  33  How.  Pr.  618.  afHrm- 
ing  36  Barb.  438;  Fulton  Bank  v. 
Benedict,   i    Hall  480,  529,  558. 

Ohio.  —  Hillis    v.    Wylie,    26    Ohio 

St.  574. 
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jurisdictions  only  an  opinion  so  founded  can  be  put  in  evidence. '^'^ 
The  reputation  upon  which  the  ai:)inion  that  is  offered  in  evidence 
is  founded  must  be  a  reputation  that  itself  is  admissible  as  impeach- 
ing evidence.''^ 

b.  Opinion  Founded  on  Personal  Knozvledge.  —  It  follows  from 
the  necessity  that  the  opinion  be  founded  on  knowledge  of  reputation, 
that  an  opinion  as  to  the  truthfulness  of  an  assailed  witness  on  oath 
founded  on  an  impeaching-  witness'  own  knowledge  of  the  assailed 
witness'  acts  and  conduct  is  not  admissible."^  Yet  as  the  impeaching 
witness'  own   opinion   is  an  element   in   determining  the   common 


Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.  §  852 ;  Krewson  v.  Purdom, 
13   Or.   563,  572-573,   II   Pac.  281. 

Pennsylvania.  —  Bogle  v.  Kreitzer, 
46  Pa.  St.  465.. 

South  Carolina.  —  Sweet  v.  Gil- 
more,  52  S.  C.  530,  30  S.  E.  395; 
State  V.  Murphy,  48  S.  C.  i,  25  S. 
E.  43- 

Tennessee.  —  Merriman  v.  State,  3 
Lea  393 ;  Gilliam  v.  State,  i  Head 
38,  73  Am.  Dec.  161. 

Texas.  —  Ware  v.  State,  36  Tex. 
Grim.  597,  38  S.  W.  198;  Bluitt  v. 
State,  12  Tex.  App.  39,  41  Am.  Rep. 
666. 

Utah.  —  State  v.  Marks,  16  Utah 
204,   51    Pac.    1089. 

West  Virginia.  —  State  v:  Mead- 
ows, 18  W.  Va.  658;  Clay  v.  Robin- 
son, 7  W.  Va.  348. 

Wisconsin.  —  Wilson  v.  State,  3 
Wis.  798. 

Compare,  however,  Mayes  v.  State, 
33  Tex.  Crim.  33,  24  S.  W.  421, 
where  it  was  held  harmless  error  to 
exclude   the  inquiry. 

63.  Alabama.  —  Jackson  v.  State, 
106  Ala.  12,  17  So.  333;  Martin's 
Ex'trix  V.   Martin,  25  Ala.  201. 

Colorado.  —  Benesch  v.  Mitchel- 
son,  12  Colo.  539,  21  Pac.  708,  13 
Am.  St.  Rep.  247;  Benesch  v. 
Waggner,  12  Colo.  534,  21  Pac.  706, 
13  Am.  St.  Rep.  254. 

Georgia.  —  Code  1895,  §  5293  ;  Tay- 
lor V:   State,  49  S.  E.  303. 

Illinois.  —  Spies  v.  People,  122  111. 
I,  208-209,  12  N.  E.  865,  17  N.  E. 
898,  3  Am.  St.  Rep.  320;  Massey 
v.   Farmers  Nat.   Bank,   104  111.  327. 

Louisiana.  —  Stanton  v.  Parker,  5 
Rob.  108,  39  Am.  Dec.  528. 

Maryland.  —  Sloan  v.  Edwards,  61 
Md.  89. 

Michigan.  —  Hamilton  v.  People, 
29   Mich.    173,    186. 
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Neti'  Jersey.  —  State  v.  Polhemus, 
6s  N.  J.  L.  387,  47  Atl.  470. 

Pcnnsvhania.  —  Wike  v.  Lightner, 
II   Serg.'&  R.   198. 

Tennessee.  —  Poole  v.  State,  2 
Baxt.  288;  Ford  v.  Ford,  7  Humph. 
92. 

Texas.  —  Holbert  v.  State,  9  Tex. 
App.  219,  35  Am.   Rep.  738. 

64.  It  is  improper  to  ask  a  wit- 
ness whether  from  another  witness' 
reputation  for  chastity,  or  reputation 
for  truth  and  chastity,  the  other  wit- 
ness was  unworthy  of  belief.  The 
inquiry  as  to  chastity  being  improper 
by  itself,  it  is  improper  when  coupled 
with  one  relating  to  reputation  in 
other  respects,  as  it  would  still  call 
for  an  expression  of  opinion  as  to 
the  effect  of  chastity,  or  want  of  it, 
upon  the  witness'  credibility.  Cline 
V.  State,  51  Ark.   140,  10  S.  W.  225. 

65.  Alabama.  —  Martin's  Ex'trix 
V.  Martin,  25  Ala.  201. 

Georgia.  —  Code  1895,  §  5293  ;■  Sa- 
vannah, F.  &  W.  R.  Co.  V.  Wide- 
man,  99  Ga.  245,  25  S.   E.  400. 

Illinois.  —  Doner  v.  People,  92  111. 
App.  43;  Gifford  V.  People,  148  111. 
173,  35  N.  E.  754- 

/owe.  —  State  V.  Egan,  59  Iowa 
636,  13  N.  W.  730. 

Kansas.  —  State  v.  Johnson,  40 
Kan.  266,   19  Pac.  749. 

Louisiana.  —  Stanton  v.  Parker,  5 
Rob.    108,  39  Am.   Dec.  528. 

Maryland.  —  Sloan  v.  Edwards,  61 
Md.  89. 

Minnesota.  —  Horton  v.  Chad- 
bourn,  31    Minn.  322,   17  N.  W.  865. 

Missouri.  —  State  v.   Rush,  "77  Mo. 

519- 

New  Hampshire.  —  Sargent  v. 
Wilson,  59  N.  H.  396. 

New  Jersey.  —  State  v.  Polhemus, 
65  N.  J.  L.  387,  47  Atl.  470;  King 
V.   Buckman,  20  N.  J.  Eq.  316. 
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opinion  or  reputation  of  an  assailed  witness,  his  own  knowledge 
of  the  assailed  witness'  particular  acts  and  conduct  may  be  con- 
sidered by  him  as  an  element  in  estimating  his  opinion  of  the 
assailed  witness'  truthfulness  on  oath  from  the  standpoint  of  his 
general  reputation."® 

c.  Opinion  Founded  on  Rumor.  —  An  opinion  founded  on  rumors 
respecting  the  assailed  witness  is  not  competent. "'' 

D.  General  Objections  to  Admissibility.  —  It  is  not  a  suf- 
ficient objection  to  the  admissibility  of  such  opinion  either  that  it 
introduces  a  collateral  issue,  that  renders  necessary  the  summoning 
of  a  fresh  array  of  witnesses  whose  oi)inions  might  in  turn  be 
attacked  and  defended,  or  that  it  allows  vent  in  a  court  of  justice 
for  feelings  of  personal  spite  and  malice,  or  that  it  is  subversive  of 
the  good  order  of  judicial  proceedings.®^ 


New  York.  —  Per  Oakley  J.,  in 
Fulton  Bank  v.  Benedict,  i  Hall  480, 
.529,    558. 

Ohio.  —  Cowan  v.  Kinney,  33  Ohio 
St.  422;  Bucklin  v.  State,  20  Ohio 
18;    Mallory   v.    Smith,    Tapp.   76. 

Pennsylvania.  —  Mink  v.  Shafer, 
124  Pa.   St.  280,  16  Atl.  805.  . 

South  Carolina.  —  Dollard  v.  Bol- 
lard, Harp.  564. 

Texas.  —  Houston  &  T.  C.  R.  Co. 
V.  White,  23  Tex.  Civ.  App.  280,  56 
S.  W.  204;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Burnett  (Tex.  Civ.  App.),  42 
S.  W.  314;  Griffin  v.  State,  26  Tex. 
App.  157,  9  S.  W.  459,  8  Am.  St. 
Rep.  460;  Holbert  v.  State,  9  Tex. 
App.  219,  35   Am.  Rep.  738. 

It  invades  the  province  of  the  jury, 
who  are  the  judges  of  the  credibility 
of  witnesses.  People  v.  Barnes,  2 
Idaho  148,  9  Pac.  532. 

"  It  is  wholly  immaterial  whether 
some  other  witnesses  would  or 
would  not  believe  the  particular  wit- 
ness under  oath  ;  especially  so,  as  the 
opinion  or  belief  of  such  other  wit- 
ness upon  the  question  might  be 
founded  on  or  controlled  by  mat- 
ters of  personal  knowledge,  about 
which  no  inquiry  could  properly  be 
made."    Walton  v.   State,  88  Ind.  9. 

Where  in  response  to  a  question 
put  an  impeaching  deponent  as  to 
whether  the  reputation  of  the  as- 
sailed witness  was  good  or  bad,  the 
answer  was  "  It  is  bad  anywhere, 
and  always  was ;  I  would  not  believe 
him  on  oath,"  a  motion  to  strike 
out  all  of  the  answer  except  the 
words  "  It  is  bad  "  should  be  granted. 


Indianapolis,   P.   &  C.   R.   Co.  v.  An- 
thony, 43   Ind.    183. 

66.  Martin's  Extr'x  v.  Martin,  25 
Ala.  201. 

67.  So  a  question  to  an  impeach- 
ing witness,  "  Whether  from  general 
rumor  it  was  not  his  opinion  that 
Stiff  [the  assailed  witness]  was  a 
cold-blooded  murderer,"  is  properly 
disallowed.  Campbell  v.  State,  23 
Ala.  44,  84. 

68.  State  v.  Christian,  44  La.  Ann. 
950,  II  So.  589;  Paradise  v.  Sun  Mut, 
Ins.  Co.,  6  La.  Ann.  596. 

Answering  the  objection  that  the 
admission  of  this  opinion  would  give 
sway  to  the  passions  and  feelings  of 
the  impeaching  witness,  and  warp 
his  judgment  or  belief,  the  court  in 
Wilson  V.  State,  3  Wis.  798,  said: 
"  The  same  feelings  may  have  full 
scope  and  effect  upon  any  witness 
in  testifying  upon  any  other  subject, 
and  the  means  of  detecting  and 
thwarting  the  evil  consequences  of 
such  a  witness'  testimony  are  as 
available  to  the  party  likely  to  be  af- 
fected by  it,  and  by  the  jury,  in  one 
case  as  in  the  other." 

In  some  decisions,  however,  where 
opinion  evidence  of  this  sort  has 
been  excluded,  this  very  objection 
has  been  raised,  the  court  saying,  in 
Inhabitants  of  Phillips  v.  Inhabi- 
tants of  Kingfield,  19  Me.  375,  36 
Am.  Dec.  760,  quoted  with  approval 
in  Hooper  v.  Moore,  48  N.  C.  428: 
"  To  permit  the  opinion  of  a  wit- 
ness, that  another  witness  should  not 
be  believed,  to  be  received  and  acted 
upon   by   the    jury,    is    to    allow    the 
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E.  Proof  of  Opinions  —  a.  Competency  of  Impcaeliing  Witness. 
Only  a  person  who  is  competent  to  testify  to  such  reputation  of  an 
assailed  witness  as  is  admissible  as  impeaching  evidence  is  likewise 
competent  to  testify  to  his  opinion  as  to  the  assailed  witness'  truth- 
fulness on  oath.''" 

The  mere  fact  that  a  person  who  testifies  to  an  assailed  witness' 
reputation  has  never  heard  him  examined  on  oath  does  not  render 
him  incompetent  to  give  his  ojMnion/'' 

A  person  whose  whole  knowledge  of  an  assailed  witness  is  gained 
from  hearing  a  portion  of  the  evidence  on  the  trial  of  a  charge 
against  the  witness  is  not  competent  to  testify  to  his  opinion.'^ 

b.  Manner  of  Examination  as  to  Opinions.  —  The  usual  form  of 
question  put  to  a  witness  whose  opinion  of  the  truthfulness  on  oath 
of  an  assailed  witness  is  sought  is :  From  your  knowledge  of  the 
assailed  witness'  reputation  for  truth  and  veracity  (or,  in  jurisdic- 
tions where  general  reputation  may  be  proved,  from  your  knowledge 
of  the  assailed  witness'  general  reputation),  would  you  believe 
him  on  oath?''^ 


prejudices,  passions  and  feelings  of 
that  witness  to  form,  in  part  at  least, 
the   elements    of   their   judgment." 

69.  Carlson  v.  Winterson,  lo 
Misc.  388,  31  N.  Y.  Supp.  430,  af- 
firmed 147  N.  Y.  652,  42  N.  E.  347; 
Adams  v.  Greenwich  Ins.  Co.,  70  N. 
Y.  166;  Per  Cowen,  J.,  in  People  v. 
Rector,  19  Wend.  (N.  Y.)  569,  581; 
Lyman  i'.  City  of  Philadelphia,  56 
Pa.  St.  488. 

In  Clay  v.  Robinson,  7  W.  Va. 
348,  it  is  held  that  a  witness,  to  be 
competent  to  testify  to  his  opinion  of 
another  witness'  truthfulness  on  oath, 
must  be  competent  to  testify  both 
to  the  other  witness'  general  repu- 
tation and  to  his  reputation  for  truth. 

Also  in  Marks  v.  Fox,  18  Fed. 
713,  it  is  held  that  it  is  not  sufficient 
for  the  witness  to  be  competent  to 
testify  to  the  assailed  witness'  gen- 
eral reputation,  but  that  he  must  also 
be  able  to  testify  to  his  reputation 
for  truth.  (This  decision  may,  how- 
ever, be  harmonized  by  taking  the 
view  that  the  court  has  in  mind 
that  general  reputation  could  not  be 
proved  to  impeach  a  witness,  but 
that  the  impeaching  witness  must  be 
competent  to  testify  to  reputation 
for  truth  and  veracity,  as  is  held  in 
some   jurisdictions.) 

70.  Rationale "  If  the  question, 

whether  a  witness  was  to  be  believed 
on  his  oath,  depended  on  whether 
other  persons  had  heard  him  exam- 
ined, that  class  of  evidence  would  al- 
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ways  be  inapplicable  where  the  wit- 
ness to  be  discredited  had  never 
been  examined  before.  Every  one 
must  be  examined  for  the  first  time 
on  some  occasion  or  other;  and 
were  that  criterion  admitted,  every 
man,  no  matter  how  infamous, 
would  be  allowed  to  walk  over  the 
course  once,  merely  because  nobody 
had  ever  heard  him  examined  be- 
fore. I  take  it  that,  without  ever 
having  been  examined  on  oath,  a 
man  may  have  been  guilty  of  such 
immoral  and  profligate  conduct  for 
a  length  of  time  as  to  convince  re- 
spectable persons  that  his  statements 
are  wholly  unworthy  of  belief."  Rex 
V.  Bispham,  4  Car.  &  P.    (Eng. )   392. 

71.  Mawson  v.  Hartsink,  4  Esp. 
(Eng.)  102,  6  R.  R.  841. 

72.  Almost  all  the  cases  cited  in 
note  62  supra,  except  the  Texas 
cases,  fully  support  this  rule,  and 
need    not    again    be    quoted. 

The  following  question  has  also 
been  held  sufficient :  Whether  from 
what  the  impeaching  witness  had 
heard  people  say  about  the  assailed 
witness  in  the  vicinity  he  would  be- 
lieve him  under  oath.  McAllaster 
r.  Britton,  43  App.  Div.  211,  60  N. 
Y.  Supp.  39. 

In  New  Hampshire  the  proper 
form  of  the  latter  part  of  the  ques- 
tion is  said  to  be,  if  from  the  pre- 
mises the  impeaching  witness  "would 
believe    the    assailed    witness    under 
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c.  Time  of  Inquiry.  —  As  a  witness  to  13C  competent  to  give  his 
opinion  must  be  competent  to  testify  to  reputation,  and  as  the  opin- 
ion is  usually  elicited  in  connection  with  the  witness'  testimony  as 
to  reputation,  the  usual  order  of  inquiry  is,  first  as  to  the  witness' 
knowledge  of  reputation ;  second,  what  that  reputation  is,  and  third, 
the  witness'  opinion  of  the  assailed  witness'  truthfulness  on  oath.''' 

F.  Necessity  of  Inquiry  Into  Opinion  in  Connection  With 
Inquiry  Into  Reputation.  —  It  is  by  no  means  essential  to  the 
impeachment  of  a  witness'  character  whose  bad  reputation  has  been 
shown,  that  the  impeaching  witness  should  also  be  asked  as  to  his 
opinion  of  the  assailed  witness'  truthfulness  on  oath,  but  such 
inquiry  is  optional  with  the  impeaching  party,  or  on  the  cross-exam- 
ination of  the  impeaching  witness. ''■* 

5.  Common  Opinion  or  Reputation.  —  A.  Nature  in  General. 
An  opinion;  in  order  to  amount  to  common  opinion  or  reputation, 
must  be  in  fact  general,  or  common,  among  the  members  of  a  com- 
munity in  which  the  witness  concerning  whom  the  opinion  is  held 


oath  as  quick  as  men  in  general?" 
State  V.  Howard,  9  N.  H.  485. 

But  a  question  asked  the  witness : 
"  From  what  you  know  of  the  as- 
sailed witness'  truth  and  veracity, 
would  you  believe  him  under  oath  ?  " 
is  incompetent  as  calling  for  the 
witness'  opinion  on  his  own  knowl- 
edge and  not  for  his  opinion  based 
on  the  assailed  witness'  general  rep- 
utation for  truth  and  veracity.  Be- 
nesch  v.  Mitchelson,  12  Colo.  539, 
21  Pac.  708,  13  Am.  St.  Rep.  247; 
Benesch  v.  Waggner,  12  Colo.  534, 
21  Pac.  706,  13  Am.  St.  Rep.  254; 
Doner    v.    People,    92    111.    App.    43. 

See   V,   4,   C,   b,   supra. 

In  Texas  the  ordinary  form  of 
question  is,  however,  rejected,  and 
the  proper  form  is  said  to  be : 
"  Whether  that  general  reputation 
(to  which  the  witness  had  just  tes- 
tified) is  such  as  to  entitle  the  wit- 
ness to  credit  on  oath?"  Holbert  v. 
State,  9  Tex.  App.  219,  35  Am.  Rep. 
738;  Marshall  v.  State,  5  Tex.  App. 
^72),  293-294;  Boon  V.  Weathered,  23 
Tex.  675.  (It  is  supposed  that  in 
some  way  this  form  of  question 
avoids  obtaining  the  impeaching 
witness'  opinion  in  the  answer  re- 
ceived.) 

73.  Hadjo  r.  Gooden,  13  Ala.  718; 
Sorrelle  v.  Craig,  9  Ala.  534;  Sud- 
deth  V.  State,  112  Ga.  407,  27  S.  E. 
747;  Artope  v.  Goodall,  53  Ga.  318; 
Laclede  Bank  v.  Keeler,  109  111.  385 ; 
Massey  v.  Farmers  Nat.  Bank,  104 
111.  327;  Frye  v.  Bank  of  Illinois,  11 


111-  2(>7,  378-379;  Merriman  v.  State, 
3  Lea  (Tenn.)  393;  Gilliam  v.  State, 
I  Head  (Tenn.)  38,  72  Am.  Dec. 
161 ;  Ford  v.  Ford,  7  Humph. 
(Tenn.)  92;  State  v.  Meadows,  18 
W.   Va.   658. 

74.  Yarbrough  v.  State,  105  Ala. 
43.  55>  16  So.  758;  Byers  v.  State, 
iOt  Ala.  31,  16  So.  716;  People  v. 
Tyler,  35  Cal.  553- 

"  If  a  person  is  shown  to  be  of 
notoriously  bad  moral  character,  he 
is  certainly  a  most  unreliable  wit- 
ness, and,  in  my  judgment,  it  then 
becomes  a  proper  matter  for  the  jury 
to  determine  whether  they  will 
credit  his  statement,  without  the 
further  testimony  from  the  discred- 
iting witnesses  that  they  would  not 
believe  him  under  oath.  If  they 
should  so  state,  it  would  add  very 
little  force,  if  any,  to  the  other  evi- 
dence. .  .  .  The  proposition  [that 
the  discrediting  witnesses  must  tes- 
tify that  they  would  not  believe  him 
under  oath]  is  contrary  to  the  dic- 
tates of  reason  and  propriety  —  sim- 
ply absurd."  Wright  v.  Paige,  3 
Keyes  (N.  Y.)  581,  22,  How.  Pr.  618. 

So  where  the  question  is  not  put, 
it  cannot  be  said  as  a  matter  of  law 
that  a  witness  is  not  successfully 
impeached.  Laclede  Bank  v.  Keeler, 
109  111.  385. 

In  a  few  early  English  cases,  how- 
ever, it  seems  to  be  held  that  the 
question  as  to  the  witness'  opinion 
is    essential.     Anonymous,   3    Ves.    & 
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is  personally  known.'''  An  opinion  existing  merely  among  the  wit- 
ness' business  associates/"  or  among  the  policemen  of  a  given  city/^ 
cannot  be  said  to  be  general  or  common.     Mere  rumor,  the  origin 


B.  (Eng.)  93;  Watmore  v.  Dickin- 
son, 2  Ves.  &  B.  (Eng.)  267;  Rex 
V.  Rudgc,  2  Peake  i^Eng.)  232,  4 
R.  R.  906. 

75.  Opinion  Must  in  Fact  be  Gen- 
eral or  Common,  Otherwise  Cannot 
Be  'PToved.  —  .irkansas.  —  Cole  v. 
Stale,  59  x\rk.  50,  26  S.  W.  377. 

Illinois.  —  Crabtree  v.  Kile,  21  III. 
180. 

lou'a.  —  Winter  v.  Central  I.  R. 
Co.,  80  Iowa  443,  45   N.   W.  737. 

Kentucky.  —  Lewis  v.  Com.,  19  Ky. 
L.  Rep.  1 139,  42  S.  W.  1 127;  Taylor 
7'.  Com.,  3  Bush  508. 

Louisiana.  —  State  v.  Jackson,  44 
La.  Ann.  160,  10  So.  600;  State  v. 
Thomas,  28  La.  Ann.  827;  State  v. 
Parker,  7  La.  Ann.  83. 

Maryland.  —  Deck  v.  Baltimore  & 
O.   R.   Co.,  59  Atl.   650. 

Missouri.  —  State  v.  Miller,  93  Mo. 
263,  6  S.  W.  57. 

Nebraska.  —  Taylor  v.  Ryan,  15 
Neb.  57,  19  N.  W.  475;  Matthew- 
son  V.  Burr,  6  Neb.  312. 

Nexv  Hampshire.  —  Sargent  v. 
Wilson,  59  N.  H.  396;  Hoitt  v.  Moul- 
ton,  21  N.  H.  586,  592;  State  v. 
Howard,  9  N.  H.  485. 

New  Jersey.  —  State  v.  Polhemus, 
65  N.  J.  L.  387,  47  Atl.  470;  King  v. 
Buckman,  20  N.  J.   Eq.  316. 

New  Mexico.  —  Territory  v.  Cha- 
vez, 8  N.  M.  528,  45  Pac.  1 107. 

Nezv  York.  —  Real  v.  People,  42  N. 
Y.  270,  281 ;  Newcomb  v.  Griswold, 
24  N.  Y.  298;  Howard  z:  City  F. 
Ins.  Co.,  4  Denio  502. 

Ohio.  —  Cowan  v.  Kinney,  ^,3  Ohio 
St.  422;  Craig  V.  State,  5  Ohio  St. 
605;   Bucklin  v.   State,  20  Ohio   18. 

Pennsylvania.  —  Mink  v.  Shafer, 
124  Pa.  St.  280,  16  Atl.  805 ;  Wike  v. 
Lightner,    11    Serg.   &   R.    198. 

South  Carolina.  —  State  v.  Merri- 
man,  34  S.  C.   16,  12  S.  E.  619. 

rr.ra.y.  —  Houston  &  T.  C.  R.  Co. 
z'.  Bulger  (Tex.  Civ.  App.),  80  S. 
W.  S57;  White  v.  Houston  &  T.  C. 
R.  Co.  (Tex.  Civ.  App.),  46  S.  W. 
382;  Griffin  v.  State,  26  Tex.  App. 
157,  9  S.  W.  459,  8  Am.  St.  Rep. 
460;   Wafford   z'.   State,  44  Tex.   439. 

Utah.  —  State   v.    Hilberg,   61    Pac. 
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215;    State   z:    Marks,    16   Utah   204, 

51  Pac.  1089. 

In  order  that  a  bad  reputation  for 
truth  may  be  proved  the  witness 
must  have  "  reached  the  bad  emi- 
nence of  notoriety  as  a  liar."  Peo- 
ple V.  Markham,  64  Cal.  157,  30  Pac. 
620,  49  Am.  Rep.  700. 

"  A  person  of  good  general  char- 
acter may  have  a  bad  character  in 
the  opinion  of  a  few  people,  and  in 
a  small  locality;  so  a  person  of  a 
bad  general  character  may  have  a 
good  character  in  the  opinion  of  a 
few  people,  and  in  a  small  locality. 
Very  few  characters  are  so  good  as 
to  be  commended  by  all,  and  very 
few  so  bad  as  to  be  commended  by 
none.  The  word  '  general,'  therefore, 
is  an  essential  requisite  in  an  im- 
peaching question  of  this  kind." 
Meyncke  v.   State,  68  Ind.  401. 

In  interrogating  a  character-im- 
peaching witness,  the  words  "  charac- 
ter "  and  "  reputation "  are  synony- 
mous, and  both  mean  common  opin- 
ion, and  error  cannot  be  predicated 
in  the  use  of  either.  Knode  v.  Wil- 
liamson,  17  Wall.    (U.   S.)   586. 

Character  or  the  estimation  in  the 
community  in  which  the  witness  is 
held,  is  a  legitimate  means  of  im- 
peaching or  sustaining  him.  Smith 
z:  State,  88  Ala.  73,  7  So.  52. 

In  the  statute  providing  that  the 
"  general  moral  character  of  a  wit- 
ness may  be  proved  for  the  purpose 
of  testing  his  credibility,"  the  word 
"  character  "  as  used  means  "  repu- 
tation." State  V.  Egan,  59  Iowa  636. 
13  N.  W.  730. 

These  quotations  sufficiently  show 
the  interchangeability  of  these  terms 
as  often  used.  But  as  the  word 
"  character "  also  means  the  moral 
nature  of  a  man  as  well  as  his  repu- 
tation, it  is  best  not  to  use  it  to  sig- 
nify common   opinion   or   reputation. 

76.  So  a  witness  who  knows  the 
reputation  for  truth  and  veracity  of 
another  merely  among  his  business 
associates  is  not  competent  to  testify 
to  the  latter  person's  reputation. 
Bonaparte    v.    Thayer,    95    Md.    548, 

52  Atl.   496. 

77.  The  number  of  police  officers 
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of  which  cannot  be  traced,  and  which  perhaps  is  disregarded  by 
the  persons  to  whom  the  witness  is  personally  known,  does  not 
amount  to  a  common  opinion."* 

B.  Relevancy  and  Competency  in  General.  —  a.  As  Affected 
by  Suhject-Matter  of  Opinion.  —  Truth  and  Veracity.  —  A  witness' 
bad  reputation  for  truth  and  veracity  is  clearly  relevant,  and  also 
always  competent"  as  evidence  of  his  want  of  the  moral  quality 


is  very  limited,  and  there  is  no  sug- 
gestion that  the  witness'  acquaint- 
ances and  associates  were  confined 
to  members  of  the  police  department. 
People  V.  Markham,  64  Cal.  157,  30 
Pac.  620,  49  Am.  Rep.  700. 

78.  Gulerette  v.  McKinley,  27 
Hun  (N.  Y.)  320;  Ford  v.  Ford,  7 
Humph.    (Tenn.)   92. 

Rumor  in  respect  to  a  person  is 
not  equivalent  to  his  reputation.  Ru- 
mor means  a  flying  report,  traceable 
to  no  known  or  responsible  source. 
So  it  is  not  proper  to  allow  an  im- 
peaching witness  to  be  asked  if  he 
knew  the  general  character  of  an  as- 
sailed witness  in  his  neighborhood 
from  rumor.     Haley  v.  State,  63  Ala. 

83-  .        . 

Likewise  the  question  "  What  did 
rumor  say  as  to  Stifif's  [the  assailed 
witness]  general  character  before  he 
came  to  Cedar  Bluff?"  is  properly 
disallowed.  Campbell  v.  State,  23 
Ala.   44,  81. 

Harmless  Error Where,  how- 
ever, a  witness,  asked  about  "  hard 
reports "  as  to  an  assailed  witness, 
states  he  has  heard  of  none,  the  er- 
ror is  rendered  harmless.  Black- 
well's  Durham  Tobacco  Co.  v.  Mc- 
Elwee,  100  N.  C.  150,  5  S.  E.  907. 

79.  United  ^^af^-.?.  —  Louisville  & 
N.  R.  Co.  V.  AlcClish,  115  Fed.  268; 
United  States  v.  Hughes,  34  Fed. 
732;  United  States  v.  Dickinson,  5 
McLean  325,  25  Fed.  Cas.  No.  14,- 
958;  United  States  v.  Van  Sickle,  2 
McLean  219,  28  Fed.  Cas.  No.  16,- 
609;  Gass  V.  Stinson,  2  Sumn.  605, 
10  Fed.  Cas.  No.  5261  ;  United  States 
V.  White,  s  Cranch  C.  C.  38.  28  Fed. 
Cas.  No.  16,675 ;  United  States  v. 
Master,  4  Cranch  C.  C.  479,  26  Fed. 
Cas.  No.  15,739;  Patriotic  Bank  v. 
Coote,  3  Cranch  C.  C.  169,  18  Fed. 
Cas.   No.   10.807. 

Alabama.  —  Crawford  v.  State,  112 
Ala.  I,  19,  21  So.  214;  Yarbrough  v. 


State,  105  Ala.  43,  55,  16  So.  758; 
Byers  v.  State,  105  Ala.  31,  16  So. 
716;  Mclnerny  v.  Irvin,  90  Ala. 
275,  7  So.  841 ;  Davenport  v.  State, 
85  .\la.  336,  5  So.  152;  Nugent  v. 
State,  18  Ala.  521. 

Arkansas.  —  Sandels  &  Hill's  Dig., 
§  2959 ;  Hollingworth  v.  State,  53 
Ark.  387,  14  S.  W.  41;  Cline  v. 
State,  51  Ark.  140,  10  S.  W.  225; 
Lawson   z'.    State,   32  Ark.   220. 

California.  —  Code  Civ.  Proc, 
§  2051 ;  People  v.  Walker,  140  Cal. 
153.  73  Pac.  831 ;  Heath  v.  Scott,  65 
Cal.  548,  4  Pac.  557 ;  People  v.  Mark- 
ham,  64  Cal.  157,  30  Pac.  620,  49  Am. 
Rep.    700;    People   v.   Yslas,   27    Cal. 

631. 

Connecticut.  —  Shailer  v.  Bullock, 
61  Atl.  65 ;  Dore  v.  Babcock,  74  Conn. 
425,  50  Atl.  1016;  State  V.  Randolph, 
24  Conn.  363. 

Florida.  —  Mercer  v.  State,  40  Fla. 
216,  24  So.  154,  74  Am.  St.  Rep.  135; 
Porter  v.  Ferguson,  4  Fla.  102. 

Idaho.  —  Code    Civ.    Proc,   §  4490. 

Illinois.  —  Gifford  v.  People,  148 
111-  173,  35  N.  E.  754;  Loehr  v. 
People,  132  111.  504,  24  N.  E.  68; 
Spies  V.  People,  122  111.  i,  209,  12 
N.  E.  865,  17  N.  E.  898,  3  Am.  St. 
Rep.  320;  Roy  v.  Goings,  112  111. 
656;  Laclede  Bank  v.  Keeler,  109 
111.  385;  Massey  v.  Farmers'  Nat. 
Bank,  104  111.  2>^y ;  Flansburg  v.  Ba- 
sin, 3  111.  App.  531 ;  Gifford  v.  Peo- 
ple, 87  111.  210;  Dimick  v.  Downs,  82 
111.  570;  Foulk  V.  Eckert,  61  111.  318; 
Crabtree  v.  Kile,  21  111.  180;  Fryer 
V.  Bank  of  Illinois,  11  111.  367,  378- 
379- 

Indiana.  —  Williams  v.  State,  3 
Ind.  App.  350,  29  N.  E.  1079;  Rob- 
inson V.  State,  84  Ind.  452 ;  State  v. 
Beal,  68  Ind.  345,  34  Am.  Rep.  263 ; 
Indianapolis,  P.  &  C.  R.  Co.  v.  An- 
thony,  43    Ind.    183. 

Indian  Territory.  —  Stat.  1899, 
§  2017. 
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lotva.  —  State  v.  Sater,  8  Iowa 
420;   Carter  2'.   Cavenaugh.   i   Greene 

Kansas.  —  Stevens  z'.  Rlake,  5 
Kan.  App.  124.  48  Tac.  888;  Taylor 
7'.   Clendening,  4   Kan.   524,  532. 

Koituck-y.  —  Carroll's  Civ.  Code 
Prac,  §597;  Smilli  z:  Com.,  22  Ky. 
L.  Rep.  i,U9.  60  S.  W.  531  ;  Com.  z: 
Wilson,  17  Ky.  L.  Rep.  578,  32  S. 
W.  166;  Vance  z'.  Vance,  2  Mete. 
581 ;  Thurman  v.  Virgin,  18  B.  Mon. 
785. 

Louisiana.  — See  State  v.  Parker, 
7  La.  Ann.  83. 

Maine.  —  State  v.  Morse,  67  Me. 
428;  State  V.  Carson,  66  Me.  116; 
Shaw  V.  Emery,  42  Me.  59;  Thayer 
z:  Boyle,  30  Me.  475;  Inhabitants  of 
Phillips   V.    Inhabitants    of   Kingfield, 

19  Ale.  375,  36  Am.  Dec.  760. 
Maryland.  —  Plofifman  v.    Slate,   93 

Md.  388,  -49  Atl.  658;  Sloan  v.  Ed- 
wards, 61  Md.  89;  Davis  v.  State, 
38  Md.  15,  50. 

Massachusetts.  —  Com.  v.  Lawler, 
12  Allen  585 ;  Holbrook  v.  Dow,  12 
Gray  357 ;  Quinsigamond  Bank  v. 
Hobbs,  II  Gray  250;  Com.  v.  Moore, 
3    Pick.    194. 

Micliigan.  —  Leonard  v.  Pope,  27 
Mich.  145. 

Minnesota.  —  State  v.  Ronk,  98  N. 
W.  334 ;  Swanson  v.  Andrus,  84 
Minn.  168,  88  N.  W.  252;  State  v. 
Barrett,  40  Minn.  65,  41  N.  W.  459; 
Warner  v.  Lockerby,  31  Minn.  421, 
18  N.  W.  145;  Moreland  v.  Law- 
rence, 23  Minn.  84 ;  Rudsdill  v. 
Slingerland,   18  Minn.  380. 

Mississippi.  —  Smith  v.  State,  58 
Miss.  867;  Newman  v.  Mockin,  21 
Miss.  383. 

Missouri.  —  State  v.  Clinton,  67 
Mo.  380,  29  Am.  Rep.  506. 

Montana.  —  Code  Civ.  Proc, 
§  3379- 

Nebraska.  —  Taylor  v.  Ryan,  15 
Neb.  573,  19  N.  W.  475;  Matthew- 
son  V.  Burr,  6  Neb.  312. 

Nevada.  —  State  v.  Larkin,  11  Nev. 
314-  332. 

Nezu  Jersey.  —  Atwood  v.   Impson, 

20  N.  J.  Eq.  150. 

Nezu  York.  —  Wright  v.  Paige,  3 
Keyes  581,  33  How.  Pr.  618,  affirm- 
ing 36  Barb.  438;  Troup  v.  Sher- 
wood, 3  Johns.  Ch.  558;  Jackson  d. 
Boyd  V.  Lewis,  13  Johns.  504. 

North  Carolina.  —  State  v.  Dove,  32 
N.  C.  469. 
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Oregon.  —  Bel.  &  C.  .\nno.  Codes 
&  Stal.,  §852;  Krewson  v.  Purdoni, 
13  Or.   563,   II    Pac.  281. 

Pennsylz'ania.  —  Com.  v.  Payne,  205 
Pa.  St.  loi,  54  Atl.  489;  Com.  v. 
Duckworth,  2  Pa.  Co.  Ct.  443. 

Rhode  Island.  —  Kolb  z\  Union  R. 
Co.,  23  R.  I.  72,  49  Atl.  392,  91  Am. 
St.  Rep.  614,  54  L.  R.  A.  646. 

South  Carolina.  —  State  v.  Prater, 
26  S.  C.  198,  2  S.  E.  108;  State  V. 
Robertson,  26  S.  C.  117,  i  S.  E.  443; 
Dollard  z'.  Dollard,  Harp.  564;  State 
z'.  Alexander,  2  Mill  Const.   171. 

Texas.  —  Belt  v.  State  (Tex. 
Crim.),  78  S.  W.  933;  Smith  v. 
State  (Tex.  Crim.).  77  S.  W.  801; 
Houston,  E.  &  W.  T.  R.  Co.  v.  Run- 
nels (Tex.  Civ.  App.),  46  S.  W.  394; 
White  v  Houston  &  T.  C.  R.  Co. 
(Tex.  Civ.  App.),  46  S.  W.  382;  Hen- 
derson 7'.  State  (Tex.  Crim.),  39  S. 
W.  116;  Kennedy  i'.  Upshaw,  66  Tex. 
442.  I  S.  W.  308;  Holbert  v.  State, 
9  Tex.  App.  219,  35  Am.  Rep.  738; 
Spence  v.  State,  i  Tex.  App.  541  ; 
Roach  z:  State,  41  Tex.  262;  Boon  v. 
Weathered,  2;^  Tex.  675. 

Utah.  — Rev.   Stat.   1898,  §3412. 

Vermont.  —  Crane  v.  Thayer,  18 
Vt.  162,  46  Am.  Dec.  142. 

Virginia.  —  Uhl  v.  Com.,  6  Gratt. 
706. 

Wisconsin.  —  Wilson  v.  Young,  31 
Wis.  574;  Ketchingman  v.  State,  6 
Wis.  426. 

"  As  proof  of  general  bad  char- 
acter is  admissible  only  because  it 
may  create  distrust  as  to  the  veracity 
of  the  witness,  a  fortiori,  proof  of  his 
bad  general  character  as  a  man  of 
truth  would  be  more  direct  and  sat- 
isfactory, and  would  be  more  likely 
to  detract  from  the  credibility  of  his 
testimony.  .  .  .  No  jury  would  or 
should  have  as  much  confidence  in 
the  testimony  of  such  a  witness  as 
they  would  or  should  have  in  that 
of  a  person  of  habitual  and  un- 
doubted veracity ;  for  no  speculation 
of  philosophy  is  necessary  to  inform 
the  common  and  practical  mind  that 
he  who  has  been  established  in  the 
habit  of  uttering  falsehood  will  be 
more  apt  to  swear  falsely  than  one 
whose  undeviating  habit  has  been 
that  of  scrupulous  fidelity  to  the 
truth."  Tacket  v.  May,  3  Dana 
(Ky.)   79. 

"If  .  .  .  we  would  form  a  cor- 
rect judgment  of  a  man  with  respect 
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of  truthfulness,  except  in  Georgia,  where  the  broader  inquiry  into 
reputation  as  a  moral  man  is  alone  permitted.^" 

Morality  in  General.  —  First  Group  of  States.  —  Moreover,  in  many 
jurisdictions  the  inquiry  as  to  reputation  may  alsO'  extend  to  the 
witness'  bad  reputation  for  morality,  or  as  a  moral  man  —  in 
other  words,  to  his  bad  general  moral  character.*^ 


to  any  particular  vice  or  virtue,  it  is 
necessary  we  should  be  informed  of 
his  character  in  that  particular  re- 
spect. ...  A  person,  therefore, 
whose  general  character  is  bad  may 
notwithstanding  possess  such  a  de- 
gree of  veracity  as  to  entitle  him  to 
credit  upon  oath ;  and  whether  he 
does  so  or  not  can  only  be  ascer- 
tained by  an  inquiry  into  his  char- 
acter for  truth."  Noel  v.  Dickey,  3 
Bibb   (Ky.)  268. 

80.  Barnwell  v.  Hannegan,  105 
Ga.  396,  31  S.  E.  116. 

To  the  effect  that  general  reputa- 
tion as  a  moral  man  may  be  proved 
see  cases  cited  in  note  81  infra. 

Contra.  —  Boswell  v.  Blackman,  12 
Ga.   591. 

81.  Alabama.  —  Ross  v.  State,  139 
Ala.  144,  36  So.  718;  Bell  v.  State, 
124  Ala.  94,  2y  So.  414;  Lodge  v. 
State,  122  Ala.  97,  26  So.  210;  White 
V.  State,  114  Ala.  10,  22  So.  iii; 
Crawford  v.  State,  112  Ala.  i,  19, 
21  So.  214,  82  Am.  St.  Rep.  23 ; 
Yarbrough  v.  State,  105  Ala.  43,  55, 
16  So.  758;  Byers  v.  State,  105  Ala. 
31,  16  So.  716;  Rhea  v.  State,  100 
Ala.  119,  14  So.  853;  Mitchell  v. 
State,  94  Ala.  68,  10  So.  518;  Mcln- 
erny  v.  Irvin,  90  Ala.  275,  7  So.  841  ; 
Birmingham  U.  R.  Co.  v.  Hale,  90 
Ala.  8,  8  So.  142,  24  Am.  St.  Rep. 
748;  Davenport  v.  State,  85  Ala.  336, 
5  So.  152;  Motes  V.  Bates.  80  Ala. 
382;  Moore  v.  State,  68  Ala.  360; 
Boles  V.  State,  46  Ala.  204;  Campbell 
V.  State,  23  Ala.  44,  80. 

Arkansas.  —  Sandels  &  Hill's  Dig. 
§  2959 ;  Hollingworth  v.  State,  53 
Ark.  387,  14  S.  W.  41;  Cline  v. 
State,  51  Ark.  140,  10  S.  W.  225; 
Lawson  V.  State,  32  Ark.  220;  Ma- 
jors V.  State,  29  Ark.  112. 

Georgia. — Code  1895,  §  5293  ;  Barn- 
well V.  Hannegan,  105  Ga.  396,  31  S. 
E.  116;  Johnson  v.  State,  61  Ga.  305; 
Weathers  v.  Barksdale,  30  Ga.  888; 
Long  V.  State,  22  Ga.  40;  Stokes  v. 
State,    18     Ga.    17,    Z7\    Stamper    v. 

13 


Griffin,  12  Ga.  450;  Williams  v.  Chap- 
man, 7  Ga.  467. 

Indiana.  —  Burns' Anno.  Stat.  1901, 
§§513,  1872;  Griffith  V.  State,  140 
Ind.  163,  39  N.  E.  440;  Diffenderfer 
V.  State,  5  Ind.  App.  243,  32  N.  E.  87 ; 
Wright  V.  Hanna,  98  Ind.  217;  Wal- 
ton V.  State,  88  Ind.  9 ;  Morrison  v. 
State,  76  Ind.  335 ;  Meyncke  v.  State, 
68  Ind.  401 ;  Cunningham  v.  State, 
65  Ind.  2)77 ;  Carpenter  v.  Dame,  10 
Ind.  125 ;  Walker  v.  State,  6  Blackf.  i. 

Contra,  in  criminal  cases.  —  State 
V.  Beal,  68  Ind.  345,  34  Am.  Rep. 
263;  Farley  v.  State,  57  Ind.  331; 
Fletcher  v.  State,  49  Ind.  124,  19  Am. 
Rep.  673. 

Indian  Territory.  —  Stat.  1899, 
§  2017. 

loii'a.  —  Code  1897,  §4614;  Kitter- 
ingham  v.  Dance,  58  Iowa  632,  12 
N.  W.  612. 

Contra.  —  State  v.  Sater,  8  Iowa 
420;  Carter  v.  Cavenaugh,  i  Greene 
171. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §  597 ;  Helm  v.  Com.,  26 
Ky.  L.  Rep.  165,  81  S.  W.  270;  Ash- 
craft  V.  Com.,  24  Ky.  L.  Rep.  488,  68 
S.  W.  847;  Smith  V.  Com.,  22  Ky. 
L.  Rep.  1349,  60  S.  W.  531 ;  Wilson 
V.  Com.,  21  Ky.  L.  Rep.  1333,  54  S. 
W.  946 ;  Trusty  v.  Com.,  19  Ky.  L. 
Rep.  706,  41  S.  W.  766;  Turner's 
Guardian  v.  King,  98  Ky.  253,  32  S. 
W.  941,  22,  S.  W.  405 ;  Barton  v. 
Com.,  17  Ky.  L.  Rep.  580,  32  S.  W. 
171,  2,2  S.  W.  396;  Com.  V.  Wilson, 
32  S.  W.  166;  Crump  V.  Com.,  14 
Ky.  L.  Rep.  450,  20  S.  W.  390;  Lock- 
ard  V.  Com.,  87  Ky.  201,  8  S.  W.  266; 
Young  V.  Com.,  6  Bush  312;  Vance 
V.  Vance,  2  Mete.  581  ;  Henderson  v. 
Hayne,  2  Mete.  342;  Thurman  v. 
Virgin,  18  B.  Mon.  785 ;  Evans  v. 
Smith,  5  T.  B.  Mon.  363,  17  Am. 
Dec.  74;  Blue  v.  Kibby,  i  T.  B.  Mon. 
195.  15  Am.  Dec.  95.  Compare, 
however,  Furnish  v.  Com.,  14  Busn 
180. 

Louisiana.  —  State  v.  Guy,   106  La. 
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8,  30  So.  268;  State  V.  rarkcr,  7  La. 
Ann.  83. 

Missouri.  —  Shacfer  7'.  Missouri 
Pac.  R.  Co.,  98  Mo.  App.  445,  7-2  S. 
W.  154;  Sition  V.  Grand  Lodge  A.  O. 
U.  W.,  84  Mo.  App.  208;  State  v. 
Weeden,  133  Mo.  70,  34  S.  VV.  473; 
State  V.  Ragsdale,  59  Mo.  App.  50, 
txx);  State  v.  Raven,  115  Mo.  419, 
22  S.  W.  376;  Bates  v.  Holladay,  31 
Mo.  App.  162;  State  v.  Rider,  90  Mo. 
54,  I  S.  W.  825 ;  State  v.  Grant,  79 
Mo.  113,  49  Am.  Rep.  218;  State  v. 
Grant,  76  Mo.  236;  State  v.  Miller,  71 
-Mo.  590;  State  z'.  Cox,  67  iMo.  392; 
Brown  v.  Hannibal  &  St.  J.  R.  Co., 
66  xMo.  588;  State  v.  Breeden,  58 
Mo.  507;  Day  v.  State,  13  Mo.  422; 
State  V.  Shields,  13  Mo.  236,  53  Am. 
Dec.  147. 

New  Hampshire.  —  Chase  v.  Blod- 
gett,  10  N.  H.  22. 

Nezu  Mexico.  —  Comp.  Laws  1897, 
§  3026. 

New  York.  —  Carlson  v.  Winter- 
son,  147  N.  Y.  652,  723,  42  N.  E.  347, 
a-fHnning  10  Misc.  388,  31  N.  Y.  Supp. 
430,  afUnning  9  Misc.  711,  29  N.  Y. 
Supp.  1 142;  Gilpin  V.  Daly,  58  Hun 
610,  12  N.  Y.  Supp.  448;  Wright  v. 
Paige,  3  Keyes  581,  2)3  How.  Pr.  618, 
afhrviing  36  Barb.  438;  People  v. 
Safford,  5  Denio  112;  Per  Cowen,  J., 
in  People  v.  Rector,  19  Wend.  569; 
Fulton  Bank  v.  Benedict,  i  Hall  480, 
529. 

Contra.  —  Troup  v.  Sherwood,  3 
Johns.  Ch.  558. 

North  Carolina.  —  State  v.  Spurl- 
ing,  118  N.  C.  1250,  24  S.  E.  533; 
State  V.  Efler,  85  N.  C.  585 ;  State  z'. 
Dove,  32  N.  C.  469;  State  v.  Bos- 
well,  13  N.  C.  209;  State  V.  StaUing, 
2  Hayw.  306. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,   §852. 

South  Carolina.  —  State  v.  Adams, 
49  S.  C.  414,  27  S.  E.  451  ;  Farr  v. 
Thompson,  Cheves  37. 

It  may  very  often  happen  that  a 
man  whose  general  reputation  is  no- 
toriously bad  and  infamous  may  not 
have  established  any  reputation  for 
truth.  But  the  fact  of  his  bad  gen- 
eral reputation  is  reason  enough  for 
carefully  scrutinizing  his  credit  as  a 
witness.  It  would  be  unjust  that  a 
man  of  bad  general  reputation  should 
be  protected  and  thereby  enabled  to 
obtain  the  same  credit  as  a  man  of 
unsullied       reputation.      Holland      v. 
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Barnes,  53  Ala.  83,  25  Am.  Rep.  595 ,: 
Ward  T.  State,  28  Ala.  53,  64-65; 
Hume  V.  Scott,  3  A.  K.  Marsh.  (Ky.) 
260;  Dollard  v.  Dollard,  Harper  (S. 
C.)   564. 

"  If  the  inquiry  be  confined  to  the 
general  reputation  of  the  witness,  in 
point  of  truth,  among  his  neighbors, 
it  will  happen  in  some  cases  that  a 
witness  whose  general  moral  char- 
acter is  deservedly  infamous  is  al- 
lowed to  impress  his  testimony  on 
the  jury  with  unqualified  weight 
simply  because  mendacity  may  have 
been  relatively  too  insignificant  an 
item  in  the  catalogue  of  his  vices  to- 
have  attracted  the  attention  or  elic- 
ited the  remark  of  his  acquaintance ;. 
or  it  may  happen  that  though  gener- 
ally of  so  depraved  or  corrupt  a  life 
that  no  one  would  doubt  the  facil- 
ity with  which  he  might  be  suborned 
to  swear  falsely,  yet  from  caution  or 
calculation  he  may  have  observed 
that  general  veracity  in  his  common 
intercourse,  or  from  natural  taci- 
turnity a  '  willful  stillness  enter- 
tained,' which  would  render  his  repu- 
tation impregnable  to  this  form  of 
inquiry.  On  the  other  hand,  a  wit- 
ness incapable  of  the  total  depravity 
of  deliberate  perjury  may  have  de- 
stroyed his  general  reputation  for 
truth  by  a  habit  of  exaggeration,  of 
heedless  promises,  of  over-indulged 
levity,  or  other  petty  falseness,  which, 
though  immoral  and  highly  censur- 
able, does  not  necessarily  denote 
that  foul  corruption  of  moral  prin- 
ciple which  is  to  be  implied  in 
one  not  worthy  of  any  credit  on  his 
oath.     ... 

"  One  of  the  great  benefits  of  trial 
by  jury  was  supposed  to  exist  in  the 
circumstance  that  the  jury,  being 
from  the  vicinage  of  the  parties  and 
the  witnesses,  were  better  able  to 
judge  of  their  relative  honesty  and 
credibility.  It  would  seem,  there- 
fore, in  accordance  with  this  prin- 
ciple, that  under  the  modern  forms 
of  impaneling  juries,  which  do  not 
in  many  cases  afford  the  jurors  the 
means  of  judging  from  personal 
knowledge  of  the  character  of  wit- 
nesses the  measure  of  credit  to  be 
given  to  them,  that  as  liberal  a  course 
for  supplying  this  deficiency  of  knowl- 
edge should  be  allowed  as  would  be 
compatible  with  the  rights  of  the 
witnesses;    for    while    the    policy    of 


IMPEACHMENT  OF  WITNESSES. 


195 


Comparative  Relevancy.  —  This  broader  inquiry,  however,  bears 
only  indirectly  on  the  assailed  witness'  truthfulness  on  oath,  while 
the  inquiry  into  his  reputation  for  truth  bears  directly  thereon,  and 
therefore  the  broader  inquiry  does  not  constitute  such  persuasive 
evidence  thereof.^- 

Morality  in  General.  —  Second  Group  of  States. —  In  other  jurisdictions 
the  broader  inquiry  into  reputation  in  general  is  held  to  be  inad- 
missible.*^ 


the  law  is  against  extending  the  abso- 
lute exclusion  of  testimony,  it  should 
favor  in  the  fullest  degree  practicable 
the  means  for  ascertaining  its  just 
value."  Bakeman  v.  Rose,  i8  Wend. 
(N.  Y.)   146. 

See  also  the  reasoning  in  De  Kalb 
Co.  V.  Smith,  47  Ala.  407,  and  Tacket 
V.   May,   3  Dana    (Ky.)    79. 

82.  Mclnerny  v.  Irvin,  90  Ala.  275, 
7  So.  841 ;  Per  Cowen,  J.,  in  People 
7'.   Rector,   19  Wend.    (N.  Y.)    569. 

83.  United  States.  —  United  States 
V.  Dickinson,  5  McLean  325,  25  Fed. 
Cas.  No.  14,958;  United  States  v. 
Vansickle,  2  McLean  219,  28  Fed. 
Cas.  No.  16,609;  United  States  v. 
White,  5  Cranch  C.  C.  38,  28  Fed. 
Cas.  No.  16,675. 

California.  —  People  v.  Harlan,  133 
Cal.  16,  65  Pac.  9;  People  v.  Yslas, 
27  Cal.  631. 

Connecticut.  —  Dore  v.  Babcock, 
74  Conn.  425,  50  Atl.  1016;  State  v. 
Randolph,  24  Conn.  363. 

Florida.  —  Mercer  v.  State,  40  Fla. 
216,  24  So.  154,  74  Am.  St.  Rep.  135; 
Porter  v.  Ferguson,  4  Fla.   102. 

Illinois.— Cicero  &  P.  St.  R.  Co. 
V.  Priest,  89  111.  App.  304,  affirmed 
60  N.  E.  814;  Flansburg  v.  Basin,  3 
111.  App.  531 ;  Dimick  v.  Downs,  82 
111.  570;  Frye  v.  Bank  of  Illinois,  11 
111.  367,  378. 

Kansas.  —  Taylor  v.  Clendening,  4 
Kan.   524. 

Maine.  —  State  v.  Morse,  67  Me. 
428;  Thayer  v.  Boyle,  30  Me.  475; 
State  v.  Bruce,  24  Me.  71. 

Maryland.  —  Hoffman  v.  State,  93 
Md.  388,  49  Atl.  658. 

Massaclnisctts.  —  Com.  v.  Lawler, 
12  Allen  585 ;  Holbrook  v.  Dow,  12 
Gray  357 ;  Quinsigamond  Bank  v. 
Hobbs,  II  Gray  250;  Com.  v.  Moore, 
3  Pick.  194. 

Michigan.  —  Leonard  v.  Pope,  27 
Mich.  145. 

Minnesota.  —  Warner  v.  Lockesby, 
31   Minn.  421,   18  N.  W.   145;  More- 


land  V.  Lawrence,  23  Minn.  84;  Ruds- 
dill   V.    Slingerland,    18    Minn.   380. 

Mississippi.  —  Tucker  v.  Tucker,  74 
Miss.  93,  19  So.  955,  2i2  L.  R.  A.  623 ; 
Smith  V.  State,  58  Miss.  867;  New- 
man z:  Mockin,  13  Smed.  &  M.  383. 

Nevada.  —  State  v.  Larkin,  11  Nev. 

314,  2i2. 

New  Jersey.  —  Atwood  v.  Impson, 
20  N.  J.  Eq.  150. 

Ohio.  —  Craig  v.  State,  5  Ohio  St. 
605. 

Pennsylvania.  —  Com.  v.  Williams, 
209  Pa.  St.  529,  58  Atl.  922;  Com.  v. 
Payne,  205  Pa.  St.  lOl,  54  Atl.  489; 
Com.  V.  Duckworth,  2  Pa.  Co.  Ct. 
443 ;  Com.  V.  McLain,  4  Pa.  Law  J. 
462. 

Tennessee.  —  Gilliam  v.  State,  i 
Head  38,  73  Am.  Dec.  161. 

Contra.  —  Hancock  v.  Stephens,  11 
Humph.  507. 

Texas.  —  Belt  v.  State  (Tex. 
Crim.),  78  S.  W.  933;  Bruce  v.  State 
(Tex.  Crim.),  53  S.  W.  867;  Ken- 
nedy V.  Upshaw,  66  Tex.  442,  i  S.  W. 
308;  Holbert  v.  State,  9  Tex.  App. 
219,  35  Am.  Rep.  738;  Ayres  v.  Du- 
prey,  27  Tex.  594,  86  Am.  Dec.  657; 
Boon  V.  Weathered,  23  Tex.  675. 

Virginia.  —  Uhl  v.  Com.,  6  Gratt. 
706. 

IVisconsin. — Wilson  v.  Young,  31 
Wis.   574. 

The  object  of  the  examination  is 
to  shak  and'  overthrow  the  credit  of 
the  witness.  This  is  effectually  done 
by  showing  that  in  the  neighborhood 
in  which  he  lives  and  where  his 
character  is  best  known,  he  is  not 
considered   worthy  of  credit. 

The  inquiry  as  to  general  moral 
character  is  too  vague.  A  man  who 
is  notoriously  immoral,  who  is  be- 
lieved to  be  dishonest,  and  who 
is  addicted  to  misrepresentation,  can 
nevertheless  have  a  good  character 
for  truth.  Where  proof  of  general 
moral  character  is  permitted,  the 
jury  is  required  to  make  an  inference 
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other  Constituents  of  Character  in  General.  —  Subject  to  the  excep- 
tions hereinafter  noted,  the  inquiry  as  to  a  witness'  reputation  is 
hniitcd  to  the  specific  inquiry  into  reputation  for  truth  and  veracity, 
or  to  the  general  inquiry  into  reputation  for  morality  in  general, 
the  propriety  of  which  inquiries  has  been  just  considered,  and  cannot 
extend  to  the  witness'  reputation  in  respect  to  other  constituents 
of  character,  their  relevancy  to  the  witness'  truthfulness  on  oath 
being  deemed  too  slight;**^  except  in  Missouri,  where  an  inquiry 
may   extend  to  the  general   moral   character  or   reputation  of   the 


as  to  character  for  truth  from  public 
opinion  as  to  moral  character,  and 
would  thus  be  a  dangerous  species  of 
evidence,  being  inference  on  an  in- 
ference. United  States  v.  Vansickle, 
2  McLean  219,  28  Fed.  Cas.  No. 
16,609. 

Harmless  Error.  —  Where  an  im- 
peaching witness  also  contradicts  the 
material  testimony  of  an  assailed  wit- 
ness, the  fact  that  he  also  was  im- 
properly permitted  to  testify  to  the 
assailed  witness'  general  reputation 
becomes  harmless  error.  Porter  v. 
Ferguson,  4  Fla.  102. 

84.  United  States.  —  United  States 
V.  Dickinson,  2  McLean  325,  25  Fed. 
Cas.  No.  14,958;  United  States  v. 
Master,  4  Cranch  C.  C.  479,  26  Fed. 
Cas.  No.   15,739. 

Alabama.  —  Ross  v.  State.  36  So. 
718;  McCutchen  v.  Loggins,  109 
Ala.  457,  19  So.  810;  Birmingham  U. 
R.  Co.  V.  Hale,  90  Ala.  8,  8  So.  142, 
24  Am.  St.  Rep.  748;  Davenport  v. 
State,  85  Ala.  336,  5  So.  152;  Hol- 
land V.  Barnes,  53  Ala.  83,  25  Am. 
Rep.   595. 

Arkansas.  —  Cline  v.  State,  51  Ark. 
140,  10  S.  W.  225. 

Florida.  —  Roberson  v.  State,  40 
Fla.  509,  24  So.  474 ;  Mercer  v.  State, 
40  Fla.  216,  24  So.  154,  74  Am.  St. 
Rep.  135. 

Georgia.  —  Barnwell  v.  Hannegan, 
105  Ga.  396,  31  S.  E.  116. 

Idaho.  —  State  v.  McGann,  8  Idaho 
40,  66  Pac.  823. 

Illinois.  —  Dimick  v.  Downs,  82  111. 
570. 

lozua.  —  Kilburn  v.  Mullen,  22 
Iowa  498. 

Kentucky.  —  Montgomery  v.  Com., 
17  Ky.  L.  Rep.  94,  30  S.  W.  602; 
Thurman  v.  Virgin,   18  B.   Mon.  785. 

Louisiana.  —  State  v.  Jackson,  44 
La.   Ann.    160,   10  So.  600. 
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Maine.  —  State  v.  Morse,  67  Me. 
428;  Thayer  v.   Boyle,  30  Me.  475. 

Massachusetts.  —  Com.  v.  Lawler, 
12  Allen  585 ;  Holbrook  v.  Dow,  12 
Gray  357 ;  Quinsigamond  Bank  v. 
Hobbs,  II  Gray  250;  Com.  v.  Moore, 
3  Pick.   194. 

Michigan.  —  Calkins  v.  Ann  Arbor 
R.  Co..  119  Mich.  312,  78  N.  W.  129. 

Minnesota.  —  Warner  v.  Locherby, 
31  Minn.  421,  18  N.  W.  145;  More- 
land  z:  Lawrence,  23  Minn.  84;  Ruds- 
dill  V.   Slingerland,   18  Minn.   380. 

Mississip{yi.  —  Smith  v.  State,  58 
Miss.  867. 

Nevada.  —  State  v.  Larkin,  1 1  Nev. 

314,  332. 

Nez(.'  Hampshire.  —  Hoitt  v.  Moul- 
ton,  21    N.   H.  586. 

Nezc  Jersey.  —  Atwood  v.  Impson, 
20  N.  J.  Eq.  150. 

Nezi>  York.  —  See  Bakeman  v.  Rose, 
18  Wend.  146,  affirming  14  Wend. 
105. 

Pennsylvania.  —  Com.  v.  Duck- 
worth, 2   Pa.   Co.   Ct.  443. 

Tennessee.  —  Gilliam  v.  State,  i 
Head  38,  73  Am.  Dec.  161. 

Texas.  —  Smith  v.  State  (Te.x. 
Crim.),  77  S.  W.  801;  Padron  v. 
State,  41  Tex.  Crim.  548,  55  S.  W. 
827;  Houston,  E.  &  W.  T.  R.  Co.  v. 
Runnels  (Te.x.  Civ.  App.),  46  S.  W. 
394;  Boone  v.  Weathered,  23  Tex. 
675- 

Virginia.  —  Uhl  v.  Com.,  6  Gratt. 
706. 

Rationale —  "  Departures  from  the 
line  of  rectitude,  often  repeated,  tend 
to  impair  the  moral  sense,  and  may 
lessen  the  obligation  to  speak  or  act 
the  truth;  yet  individuals  dififer 
widely  in  this  respect.  Some  are 
more  abandoned,  and  less  reliable 
than  others,  and  until  general  char- 
acter is  lost,  and  confidence  in  moral 
integrity   destroyed,    among    those   to 
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witness,  and  anything  showing  deterioration  of  that  general  moral 
character  or  reputation  is  admissible. ^^ 

In  several  jurisdictions,  however,  an  inquiry  into  reputation  for 
honesty  and  integrity  is  also  proper.**"     But  with  a  few  exceptions 


whom  the  individual  is  known,  it 
would  be  safe  to  indulge  inquiries  as 
lo  the  want  of  moral  character  in  re- 
gard to  any  particular  duty.  .  .  . 
If  any  inquiry  .  .  .  should  be  in- 
dulged .  .  .  there  would  be  but 
little  security  for  witnesses,  who  are 
not  supposed  to  be  prepared  to  de- 
fend against  assaults  as  to  their  gen- 
eral reputation  as  to  particular  con- 
duct, but  to  defend  their  reputation 
in  its  entirety."  Holland  v.  Barnes, 
53  Ala.  83,  25  Am.  Rep.  595. 

"  A  witness,  on  coming  into  court, 
would  perhaps  be  considered  as  as- 
serting his  character  for  truthfulness 
to  be  good,  and  be  charged  with  no- 
tice to  defend  it ;  but  we  are  unable 
to  see  why  a  witness  should  be  held 
responsible  to  answer  for  ...  an 
attack  upon  his  character  in  any 
other  respect."  Rudsdill  v.  Slinger- 
land,  18  Minn.  380. 

"  It  would  not  be  safe  to  enlarge 
the  scope  of  inquiry  further,  lest  we 
have  the  moral  habits  of  the  witness 
inquired  into,  and  also  his  regard  for 
and  observance  of  religious  ortho- 
doxy." McCutchen  v.  Loggins,  109 
Ala.  457,   19  So.  810. 

Illustrations So    the    reputation 

of  a  witness  "  as  a  turbulent,  violent 
and  boisterous  man "  cannot  be  in- 
quired into.  Ross  V.  State  (Ala.),  36 
So.  718. 

It  is  error  to  confine  the  inquiry 
into  a  witness'  reputation  merely  to 
•reputation  for  honesty.  Davenport 
V.  State,  85  Ala.  336,  5  So.  152. 

A  witness'  reputation  for  peace  and 
quietude  cannot  be  proved  to  impeach 
him.  State  v.  McGann,  8  Idaho  40, 
66  Pac.  823 ;  State  v.  Jackson,  44  La. 
Ann.  160,  10  So.  600;  Padron  v. 
State,  41  Tex.  Crim.  548,  55  S.  W. 
827. 

It  is  error  to  permit  reputation  for 
peace  and  sobriety  to  be  proved. 
Montgomery  v.  Com.,  17  Ky.  L.  Rep. 
94,  30  S.  W.  602. 

Reputation  of  being  a  hog  stealer 
cannot  be  shown.  Thurman  v.  Vir- 
gin,  18  B.    Mon.    (Ky.)    785. 

Reputation  for  drunkenness  cannot 


be  shown.     Hoitt  v.   Moulton,  21    N. 
H.  586. 

A  witness  cannot  be  impeached  by 
proof  of  a  reputation  for  violating 
the  local  option  law.  Smith  v.  State 
(Tex.   Crim.),   77    S.   W.  801. 

85.  So  the  general  reputation  of  a 
male  witness  for  unchastity  may  be 
shown.  Sitton  v.  Grand  Lodge  A.  O. 
U.  W.,  84  Mo.  App.  208;  State  v. 
Shrayer,  104  Mo.  441,  16  S.  W.  286, 
24  Am.  St.  Rep.  344 ;  State  v.  Rider, 
90  Mo.  54,   I   S.  W.  825. 

Contra.  —  State  v.  Coffey,  44  Mo. 
App.  455;  State  v.  Clawson,  30  Mo. 
App.    139- 

A  female  witness  may  be  im- 
peached by  proof  of  reputation  for 
unchastity.  Wright  v.  Kansas  City, 
86  S.  W.  452;  State  v.  Clawson,  30 
Mo.  App.  139. 

A  witness'  reputation  for  drunken- 
ness may  be  put  in  evidence.  Sitton 
V.  Grand  Lodge  A.  O.  U.  W.,  84  Mo. 
App.  208;  State  V.  Grant,  79  Mo.  113, 
133.  49  Am.  Rep.  218. 

A  witness'  general  reputation  as  a 
forger  may  be  put  in  evidence.  Al- 
kire  Grocer  Co.  v.  Tagart,  78  Mo. 
App.  166. 

A  bad  reputation  for  fair  dealing 
is  admissible.  Kingman  v.  Shawley, 
61   Mo.  App.  54. 

It  is  not  competent,  however,  to 
show  that  a  witness  has  the  reputa- 
tion of  being  a  rash,  turbulent  or 
dangerous  man  when  in  liquor. 
State  V.  Nelson,  loi  Mo.  464,  14  S. 
W.   712. 

86.  California.  —  Code  Civ.  Proc, 
§  2051  ;  People  v.  Walker,  140  Cal. 
153.  72)  Pac.  831 ;  People  v.  Silva, 
121  Cal.  668,  54  Pac.  146;  Heath  v. 
Scott,  65  Cal.  548,  4  Pac.  557- 

Idaho.  —  Code  Civ.  Proc,  §  4490. 

Louisiana.  —  State  v.  Taylor,  45 
La.  Ann.  605,  12  So.  927. 

Montana.  —  Code  Civ.  Proc,  §  3379. 

Utah.  —  Rev.    Stat.    1898,    §  3412. 

Yet  where  evidence  of  reputation 
is  erroneously  limited  to  character 
for  truth  and  veracity,  instead  of  also 
including  character  for  honesty  and 
integrity,     but    the     assailed     witness 
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ail  iiKiuiry  is  never  prrniitled  inlo  rcpulalioii  for  chastity  or  other 
particular   constitucnls   of   charactcr.^^ 


gives  direct  testimony  of  his  dishon- 
esty by  testifying  that  he  took  part 
in  a  theft,  the  error  is  rendered  harm- 
less. People  V.  Silva,  121  Cal.  668, 
54  Pac.  146. 

In  other  jurisdictions,  however, 
reputation  for  honesty  or  integrity 
cannot  be  proved.  JMcCutchen  z'. 
Loggins,  109  Ala.  457,  19  So.  810; 
Roberson  v.  State,  40  Fla.  509,  24  So. 
474;  Mercer  v.  State,  40  Fla.  216,  24 
So.  154,  74  Am.  St.  Rep.  135;  Barn- 
well V.  Hannegan,  105  Ga.  396,  31  S. 
E.  116;  Quinsigamond  Bank  v. 
Hobbs,  II  Gray  (Mass.)  250;  Calk- 
ins V.  Ann  Arbor  R.  Co.,  19  Mich. 
312,  78  N.  W.  129. 

Where  a  party  to  a  criminal  prose- 
cution impeaches  an  adverse  witness 
by  proof  of  bad  general  reputation, 
and  the  other  party  cross-examines 
the  impeaching  witness  as  to  par- 
ticular points,  asking  concerning  his 
reputation  as  a  drinking,  swearing 
man,  it  is  not  thereby  rendered 
proper  for  the  impeaching  party  to 
ask  concerning  the  assailed  witness' 
reputation  for  honesty.  Robinson  v. 
State,  84  Ind.  452. 

87.  A  female  witness'  bad  reputa- 
tion for  chastity  cannot  be  shown  to 
impeach  her,  nor  that  she  is  reputed 
to  be  a  prostitute. 

United  States.  —  United  States  v. 
Vansickle,  2  McLean  219,  28  Fed. 
Cas.  No.  16,609;  United  States  v. 
Master,  4  Cranch  C.  C.  479,  26  Fed. 
Cas.  No.  15,739;  United  States  v. 
McDowell,  4  Cranch  C.  C.  423,  26 
Fed.  Cas.  No.  15,671. 

Alabama.  —  Mclnerny  v.  Irvin,  90 
Ala.  275,  7  So.  841.  Compare,  how- 
ever.  Boles  V.    State,   46  Ala.   204. 

Contra.  —  Holland  v.  Barnes,  53 
Ala.  83,  25  Am.  Rep.  595. 

Arkansas.  —  Cline  v.  State,  51  Ark. 
140,  10  S.  W.  225. 

California.  —  People  v.  Yslas,  27 
Cal.  630. 

loiva.  —  State  v.  Nodal,  69  Iowa 
478,  29  N.  W.  451 ;  Kilburn  v.  Mul- 
len, 22  Iowa  498. 

Louisiana.  —  State  v.  Hobgood,  46 
La.  Ann.  855,  15  So.  406. 

Maryland.  —  Brown  v.  State,  72 
Md.   468,  20  Atl.    186. 
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Massachusetts.  —  Com.  z'.  Moore,  3 
Pick.  194. 

Nevada.  —  Stale  v.  Larkin,  11  Nev. 
314,  33^- 

New  York.  —  Bakeman  v.  Rose,  18 
Wend.  146,  affirming  14  Wend.  105. 

Pennsylvania.  —  Gilchrist  v.  Mc- 
Kee,  4  Watts  380,  28  Am.  Dec.  721. 

Texas.  —  Hall  v.  State,  43  Te.K. 
Crim.  479,  66  S.  W.  783 ;  Woodward 
V.  State,  42  Tex.  Crim.  188,  58  S.  W. 
135- 

Vermont.  —  State  v.  Smith,  7  Vt. 
141 ;  Morse  v.  Pineo,  4  Vt.  281. 

Virginia.  —  Howel  v.  Com.,  5 
Gratt.  664. 

"  It  has  been  pressed  upon  us  with 
earnestness  and  eloquence  that  the 
condition  of  a  public  prostitute  being 
the  most  debased  and  demoralized 
state  of  human  being  that  can  be 
imagined,  necessarily  presupposes  the 
absence  of  all  moral  principle,  and 
especially  that  of  regard  for  truth; 
and  it  is  therefore  contended  that  a 
common  reputation  of  public  prosti- 
tution necessarily  includes  a  com- 
mon reputation  for  falsehood.  .  .  . 
Loathsome,  deplorable,  and  even  de- 
testable as  is  a  condition  of  public 
prostitution  it  is  not  the  only  vice 
'of  a  great  kindred;'  theft,  forgery, 
swindling,  drunkenness,  gambling, 
adultery,  are  also  'well  allied;'  and 
if  we  undertake  to  determine  that  the 
reputation  of  one  vice  necessarily  in- 
cludes the  reputation  of  another,  it 
would  be  difficult  to  say  when  or 
where  we  could  stop.  .  .  .  The 
common  law  .  .  .  while  it  so  far 
recognizes  the  affinity  of  vice  as  not 
to  regard  the  testimony  of  a  witness 
of  bad  moral  character  as  above  all 
exception,  .  .  .  rejects  the  con- 
clusion that  a  person  guilty  of  one 
immoral  habit  is  necessarily  disposed 
to  practice  all  others,  and  seeing  that 
the  absolute  exclusion  of  an  immoral 
witness  may  operate  more  to  the 
prejudice  than  to  the  advancement  of 
justice,  it  recognizes  that  dictate  of 
common  sense  which  no  theory  can 
refute,  that  the  natural  love  of  truth, 
when  combined  with  fear  of  tem- 
poral punishment,  is  some  restraint, 
even  upon  the  most  depraved,  against 
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b.  Place  Where  Opinion  Exists.  —  In  order  to  be  admissible  as 
impeaching  evidence,  a  reputation  must  be  general  among  those 
who  dwell  in  the  community  of  the  residence  of  the  witness^^  at 


the  commission  of  a  gratuitous  false- 
hood." Per  Tracy,  Senator,  in  Bake- 
man  v.  Rose,  i8  Wend.  (N.  Y.)  146, 
affirming    14   Wend.    105. 

In  a  few  jurisdictions,  however,  a 
female  witness'  reputation  for  chas- 
tity may  be  proved  to  impeach  her. 
Indianapolis,  P.  &  C.  R.  Co.  v.  An- 
thony, 43  Ind.  183 ;  Crump  v.  Com., 
14  Ky.  L.  Rep.  450,  20  S.  W.  390; 
Evans  V.  Smith,  5  T.  B.  Mon.  (Ky.) 
.363,  17  Am.  Dec.  74. 

In  Rawles  v.  State,  56  Ind.  433,  it 
is  held  that  where  relatrix  in  bas- 
tardy was  a  witness,  proof  of  her 
reputation  for  chastity  was  properly 
excluded,  for  by  filing  her  complaint 
in  bastardy  the  relatrix  had  con- 
fessed and  made  public  record  of  her 
want  of  chastity,  and  that  was  the 
only  fact  that  the  offered  evidence 
would  tend  to  prove.  In  so  far  as 
it  might  affect  her  credibility  as  a 
witness,  the  admitted  fact  would  cer- 
tainly have  more  weight  than  mere 
reputation  of  the  fact. 

In  Baker  v.  Trotter,  y^,  Ala.  277, 
it  was  held  proper  on  cross-examina- 
tion to  ask  a  witness  if  some  two 
years  previously,  in  the  circuit  court 
of  Pike  county,  in  which  county  he 
formerly  lived,  his  character  was  not 
shown  to  be  that  of  a  hog  thief. 

It  is  proper  to  ask  a  witness  who 
has  testified  that  another  witness' 
reputation  for  truth  and  veracity  is 
bad  whether  or  not  such  reputation 
relates  wholly  or  in  part  to  the  other 
witness'  want  of  punctuality  in  the 
payment  of  debts.  Pierce  v.  Newton, 
13   Gray    (Mass.)    528. 

88.  United  5/a;^.y.  —  United  States 
V.   Hughes,  34  Fed.   732. 

California.  —  People  v.  INIarkham, 
64  Cal.  157,  30  Pac.  620,  49  Am.  Rep. 
700. 

Georgia.  —  Boswell  v.  Blackman,  12 
Ga.  591. 

Indiana.  —  Meyncke  v.  State,  68 
Ind.   401 ;    Rawles   v.    State,   56    Ind. 

433- 

Iowa.  —  State  v.  Potts,  78  Iowa 
656,  43  N.  W.  534,  5  L.  R.  A.  814. 

Kentucky.  —  Combs  v.  Com.,  97 
Ky.  24,  29  S.  W.  734;  Henderson  v. 
Hayne,  2  Mete.  342. 


Louisiana.  —  State  v.  Taylor,  45 
La.  Ann.  605,  12  So.  927;  State  v. 
Johnson,  41  La.  Ann.  574,  7  So.  670. 

Missouri.  —  State  v.  Miller,  93  Mo. 
263,  6  S.  W.  57. 

Nebraska.  —  Marion  v.  State,  20 
Neb.  233,  29  N.  W.  911,  57  Am.  Rep. 
825;  Taylor  v.  Ryan,  15  Neb.  573,  19 
N.  W.  475 ;  Matthewson  v.  Burr,  6 
Neb.  312. 

Nezu  Jersey.  —  State  v.  Polhemus, 
65  N.  J.  L.  387,  47  Atl.  470;  King  v. 
Buckman,   20  N.  J.  Eq.  316. 

Pennsylvania.  —  Mink  v.  Shaffer, 
124  Pa.  St.  280,  16  Atl.  805;  Ober- 
holtzer  v.  Heist,  16  Atl.  804. 

Texas.  —  See  Holbert  v.  State,  9 
Tex.  App.  219,  35  Am.  Rep.  738. 

Utah.  —  See  State  v.  Marks,  16 
Utah  204,  51   Pac.  1089. 

Illustrations.  —  So  a  general  ques- 
tion put  an  impeaching  witness,  "  Are 
you  acquainted  with  the  assailed  wit- 
ness' general  moral  character?"  is 
properly  disallowed  as  too  broad,  not 
being  limited  to  reputation  among 
those  among  whom  he  resides. 
Teese  z'.  Huntingdon,  64  U.  S.  2 ; 
Rawles  v.   State,  56  Ind.  433. 

Where  a  witness  resides  in  Detroit, 
Michigan,  a  question  as  to  his  char- 
acter in  Aurora,  Indiana,  is  prima 
facie  irrelevant.  City  of  Aurora  v. 
Cobb,  21  Ind.  492,  510. 

A  question  as  to  reputation  for 
truth  and  veracity  acquired  in  the 
"  old  country "  five  years  before  the 
witness'  examination  is  improper. 
Webber  v.  Hanke,  4   Mich.    198. 

Evidence  as  to  a  witness'  reputa- 
tion obtained  away  from  his  home 
during  a  brief  visit  is  properly  ex- 
cluded. Waddingham  v.  Hulelt,  92 
Mo.  528,  5  S.  W.  27. 

In  case  of  a  semi-public  character 
known  more  or  less  all  over  a  city, 
the  evidence  of  his  reputation  need 
not  be  restricted  to  the  immediate 
neighborhood  of  his  residence.  Peo- 
ple V.  Lyons,  51  Mich.  215,  16  N.  W. 
380. 

Where  a  witness  lives  in  a  certain 
town  and  the  impeaching  witness  is 
asked  concerning  his  reputation  in 
that   town,   a   party  objecting  to   the 
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the  time  of  his  examination,  or  of  his  residence  at  such  other  time 
as    under   exceptional   circumstances    may   be   considered.**" 

Where  the  nature  or  place  of  a  witness'  employment,  or  his  manner 
of  intercourse  with  society,  is  such  that  he  is  better  known  in  some 
community  other  than  that  of  his  residence,  his  reputation  in  that 
community  may  properly  be  proved.®" 

c.  Cross-Examination-  as  to  Common  Opinion.  —  It  seems  that  a 
witness  may  be  cross-examined  as  to  his  reputation  in  the  com- 
munity.®^ 

d.  Common  Opinion  to  Countervail  Character-Sustaining!;  Evi- 
dence. —  Where  a  party  has  offered  evidence  to  sustain  the  charac- 


inquiry  must  affirmatively  show  that 
the  place  to  which  the  question  was 
limited  was  too  large  or  too  small, 
and  not  the  right  place  to  make  it  a 
fair  test  of  the  witness'  reputation. 
Woodman  v.  Churchill,  51  Ale.  112. 

89.  Alabama.  —  Sorrelle  v.  Craig, 
9  Ala.  534- 

Indiana.  —  Hauk  v.  State,  148  Ind. 
238,  46  N.  E.  127,  47  N.  E.  465 ;  Houk 
V.  Branson,  16  Ind.  App.  119,  45  N. 
E.  78;  Louisville,  N.  A.  &  C.  W.  R. 
Co.  V.  Richardson,  66  Ind.  43,  2)2  Am. 
Rep.  94. 

lozva.  —  Schoep  v.  Bankers  Alli- 
ance Ins.  Co.,  104  Iowa  354,  y2>  N-  W. 
825 ;  State  v.  Potts,  78  Iowa  656,  43 
N.  W.  534,  5  L.  R.  A.  814. 

Michigan.  —  Hamilton  v.  People, 
29  Alich.  173;  Webber  v.  Hanke,  4 
Mich.  198. 

90.  Sorrelle  v.  Craig,  9  Ala.  534. 
See  also  Holbert  v.  State,  9  Tex. 
App.  219,  35  Am.  Rep.  738. 

Similarly  in  other  cases  it  is  said 
that  a  witness'  reputation  may  be 
proved  where  he  is  best  known.  Car- 
ter V.  Cavenaugh,  i  Greene  (Iowa) 
171 ;  Henderson  v.  Hayne,  2  JMetc. 
(Ky.)  342;  State  v.  Marks,  16  Utah 
204,  51  Pac.  1089. 

In  Rawles  v.  State,  56  Ind.  433,  it 
is  held  proper  to  disallow  a  question 
asked  an  impeaching  witness,  whether 
he  is  acquainted  with  the  general  rep- 
utation of  the  assailed  witness  in  the 
neighborhood  where  he  is  best 
known.  "  The  neighborhood  in  which 
a  party  is  best  known  is  a  matter  of 
opinion  in  regard  to  which  there 
might  well  be  a  difference." 

Rationale  of  General  Rule —  "  As 

Vol.  VII 


the  general  reputation  of  a  man  is 
usually  formed  in  the  neighborhood 
where  he  spends  most  of  his  time, 
and  most  frequently  comes  in  social 
and  business  contact  with  his  fellow 
men,  it  is  usual  to  limit  the  inquiry 
as  to  the  witness'  general  character 
to  his  reputation  in  the  neighborhood 
where  he  lives ;  that  is,  where  he  has 
his  home.  .  .  .  [But]  if  a  man's 
daily  avocation  is  carried  on  in  one 
place,  while  he  has  his  home  in  an- 
other, and  by  reason  thereof  he  has 
become  better  known  to  people  gen- 
erally in  the  former  than  in  the  lat- 
ter, or  as  well  acquainted  in  the  one 
as  in  the  other,  we  can  see  no  reason 
why  a  witness  who  is  acquainted 
with  his  general  reputation  in  the 
neighborhood  where  he  pursues  his 
daily  calling  should  not  be  compe- 
tent to  testify  on  the  subject  of  his 
general  character."  Atlantic  &  B.  R. 
Co.  V.  Reynolds,  117  Ga.  47,  43  S.  E. 
456. 

Where  a  witness  has  acquired  a 
reputation  for  truth  and  veracity  in 
a  city  where  he  does  business  six 
miles  from  his  residence,  it  is  error 
to  exclude  the  testimony  of  a  char- 
acter-sustaining witness  as  to  his 
reputation  in  such  city.  State  v. 
Gushing,  14  Wash.  527,  45  Pac.  145, 
S3  Am.  St.  Rep.  883.  See  also  At- 
lantic &  B.  R.  Co.  V.  Reynolds,  117 
Ga.  47,  43  S.  E.  456. 

91.     Baker  v.   Trotter,  y^i  Ala.   27. 

On  the  other  hand,  a  witness  on 
cross-examination  cannot  be  asked  as 
to  a  fact  concerning  his  reputation 
that  could  not  have  been  proved  by 
other  witnesses.  Hersom  ?'.  Hender- 
son, 22,  N.  H.  498. 
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ter  of  an  assailed  witness,  his  adversary  may  show  the  witness'  bad 
reputation.^^ 

C.  Conditions  of  Competency.  —  a.  Materiality  of  Testimony 
of  Assailed  Witness.  —  A  party  cannot  object  to  the  impeachment 
of  one  of  his  witnesses  on  the  ground  that  his  testimony  was  not 
material."^  It  has  generally  been  held  that  it  is  unnecessary  to  ask 
of  the  impeaching  witness  his  own  opinion  of  the  veracity  of  the 
witness  impeached.®* 

D.  Prerequisites  to  Admissibility.  ; —  No  foundation  need  be 
laid  as  prerequisite  to  proof  of  a  witness'  bad  reputation.®^ 

E.  Proof  of  Common  Opinion.  —  A  witness'  bad  reputation 
must  be  proved  by  the  testimony  of  witnesses  acquainted  therewith.'"' 

Time  for  Introduction  of  Proof. —  If  a  witness  called  by  plaintiff 
in  making  out  his  case  is  to  be  impeached  defendant  should  generally 
call  the  impeaching  witnesses  while  putting  in  his  case,  but  where 


92.  Where,  after  a  witness  had 
been  subjected  to  a  rigid  cross-exam- 
ination, certain  character-sustaining 
witnesses  testified  that  he  was  en- 
titled to  credit  upon  his  oath,  it  is 
error  to  refuse  the  adverse  party  the 
right  to  introduce  countervailing  evi- 
dence as  to  the  witness'  reputation. 
Hoard  v.  State,  15  Lea    (Tenn.)   318. 

Where  a  party  in  rebuttal  of  at- 
tempts to  impeach  his  witness  by 
showing  his  variant  statements,  offers 
evidence  of  good  character,  the  at- 
tacking party  may  nnpeach  the  wit- 
ness by  proof  of  bad  reputation  for 
truth  and  veracity.  Johnson  v. 
Brown,  51   Tex.  65. 

93.  In  Davis  v.  Com.,  95  Ky.  19, 
2T,  S.  W.  585.  44  Am.  St.  Rep.  201, 
it  is  said  it  is  immaterial  whether  or 
not  a  witness'  testimony  is  material 
in  determining  the  right  of  the  ad- 
verse party  to  impeach  his  reputation. 
For  "  otherwise  there  would  be  con- 
stant strife  and  litigation  over  the 
question  as  to  the  materiality  of  the 
witness'  testimony,  in  order  to  de- 
termine whether  or  not  the  impeach- 
ing   evidence    was   admissible." 

But  compare  I,  S,  B,  a,  and  II,  2, 
A,  a,   (i),  supra. 

94.  Where  impeaching  witnesses 
declare  the  assailed  witness'  reputa- 
tion bad,  the  question  of  credit  is  for 
the  jury,  under  proper  instructions 
from  the  court,  without  the  necessity 
of  any  inquiry  from  the  impeaching 
Vi-itnesses  as   to  whether  thev  would 


believe  the  assailed  witness  on  oath. 
Mitchell  V.  State,  94  Ala.  68,  10  So. 
518;  Wright  V.  Paige,  3  Keyes  (N. 
Y.),  581,  ^i  How.  Pr.  618. 

In  Mobley  v.  Hamit,  I  A.  K. 
Marsh.  (Ky.)  590,  it  is  held  that 
where  a  reputation-impeaching  wit- 
ness has  been  asked  whether  he 
would  believe  the  assailed  witness  on 
oath,  an  inquiry  into  the  assailed 
witness'  general  reputation  is  prop- 
erly disallowed. 

In  Gilbert  v.  Sheldon,  13  Barb. 
(N.  Y.)  623,  it  is  held  that  evidence 
that  a  witness'  general  reputation  as 
a  moral  man  is  bad,  of  itself  is  not 
sufficient  to  impeach  a  witness,  with- 
out a  further  inquiry  from  the  im- 
peaching witness  whether  or  not  he 
would  believe  the  assailed  witness  on 
oath,  or  as  to  the  assailed  witness' 
reputation    for   truth   and   veracity. 

95.  Roop  V.  State,  58  N.  J.  L. 
479,  34  Atl.  749- 

No  statute  or  rule  of  practice  re- 
quires a  party  to  give  the  adverse 
party  previous  notice  of  his  intention 
to  introduce  testimony  impeaching 
the  adverse  party's  witnesses'  repu- 
tations for  truth  and  veracity.  Lee- 
Clark-Andreesen  Hardware  Co.  v. 
Yankee,  9  Colo.  App.  443,  48  Pac. 
1050. 

96.  White  v.  Com.,  96  Ky.  180, 
28  S.  W.  340;  Hall  V.  United  States 
Radiator  Co.,  76  App.  Div.  504.  78  N. 
Y.  Supp.  549.  See  article  "  Charac- 
ter." 
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the  same  witness  g^ivcs  new  and  material  testimony  on  rcbnttal  the 
court  may  permit  the  impeachment  to  be  made  thereafter."^ 

F.  Expi.AxNATiox  OF  Common  Opinion.  —  It  seems  that  proof 
that  a  witness'  bad  rei)utation  is  not  justified  by  his  acts  and  conckict 
is  not  admissible."*  Nor  can  it,  in  some  jurisdictions,  be  shown 
that  the  assailed  witness  was  not  guilty  of  the  acts  and  conduct  on 
which  the  bad  reputation  is  founded;""  but  in  other  jurisdictions 
such  proof  is  admissible.^ 

G.  Rebuttal  of  Common  Opinion. — Where  witnesses  have 
testified  to  the  fact  that  an  assailed  witness'  reputation  is  bad,  other 
witnesses  may  properly  be  called  to  testify  that  on  the  contrary 
such  reputation  in  the  respect  testified  to  is  good.^ 


97.  Where  relatrix  in  bastardy 
first  testifies  as  to  such  matters  as  she 
thinks  necessary  to  establish  her 
case,  and  afterward  in  making  his 
defense  defendant  introduces  other 
facts  in  evidence,  and  she  is  then  re- 
called in  rebuttal  and  reaffirms  her 
former  testimony,  and  also  answers 
the  evidence  put  in  by  defendant,  but 
does  not  testify  further  than  that, 
the  offer  of  defendant,  after  the  tes- 
timony in  rebuttal  was  in,  to  impeach 
such  witness'  reputation  for  truth  and 
veracity  is  addressed  to  the  discre- 
tion of  the  trial  court,  and  refusal 
to  receive  it  is  not  error.  Pratt  v. 
Rawson,  40   Vt.    183. 

98.  "  It  would  extend  controver- 
sies beyond  all  reason,  if  it  were  per- 
mitted to  inquire,  not  only  as  to  the 
reputation  of  every  witness  intro- 
duced into  the  cause,  but  also  as  to 
the  justice  or  injustice  of  the  public 
in  fixing  its  opinions  of  their  char- 
acter." Hollingsworth  v.  State,  53 
Ark.  387,  14  S.  W.  41- 

Likewise,  for  the  same  reason, 
proof  that  the  reports  on  which  a 
witness'  bad  reputation  was  founded 
had  originated  from  a  particular 
party  or  body  of  men  and  was 
founded  on  a  particular  transaction 
which  had  been  intentionally  per- 
verted to  injure  the  assailed  witness' 
character  —  in  short,  proof  that  the 
imputed  bad  character  was  artificial 
and  created  to  answer  a  particular 
purpose  —  is  properly  excluded.  Peo- 
ple V.  Mather,  4  Wend.  (N.  Y.)  229, 
257-258,  21  Am.  Dec.  122. 

Where  a  witness  to  the  reputation 
of  an  assailed  witness  also  testified 
that  he  would  not  believe  him  on 
oath,   the   allowance   of   an   examina- 
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tion  of  the  impeaching  witness'  tend- 
ing to  show  that  men  as  good  as  the 
assailed  witness  had  been  berated  to 
the  knowledge  of  the  witness,  and 
that  good  men  in  the  community  had 
been  spoken  ill  of,  is  not  error.  Davis 
V.  Willis,  67  Hun  650,  22  N.  Y.  Supp. 
339- 

99.  So  where  on  cross-examina- 
iton  a  character-impeaching  witness 
testifies  to  particular  facts  as  rea- 
sons why  he  believes  the  assailed 
witness'  reputation  is  not  good,  the 
assailed  witness  cannot  be  sustained 
by  disproof  of  the  truth  of  these 
particular  facts  related  by  the  wit- 
ness on  cross-examination.  Surles 
V.  State,  89  Ga.  167,  15  S.  E.  38. 

So  where  on  cross-examination  a 
witness  stated  suspicions  on  which 
his  belief  in  the  assailed  witness'  bad 
reputation  was  founded,  the  exclu- 
sion of  proof  that  the  witness  was 
not  guilty  of  the  acts  which  gave 
rise  to  the  suspicions  is  not  error. 
State  V.  Woodworth,  65  Iowa  141, 
21   N.  W.  490. 

1.  Where  on  cross-examination 
character-impeaching  witnesses  name 
individuals  who  said  in  effect  that 
they  could  not  rely  upon  the  assailed 
witness'  word,  it  is  proper  for  the 
adverse  party  to  call  such  inaividu- 
als  to  testify  that  they  did  not  en- 
tertain such  opinions.  Prentiss  v. 
Roberts,  49  Me.    127,    138. 

2.  England.  —  Sharp  v.  Scoging, 
Holt    N.    P.    541. 

Alabama.  —  Hadjo  v.  Gooden,  13 
Ala.  718. 

Georgia.  —  Code   1895,   §  5293. 

Indiana.  —  Clackner  v.  Slate,  23 
Ind.  412;  Paxton  v.  Dye,  26  Ind.  393. 
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Showing  Want  of  Reputation.  —  Moreover,  where  an  alleged  bad 
reputation  is  shown,  other  persons  may  testify  in  rebuttal  that  they 
had  never  heard  the  assailed  witness'  reputation  spoken  of  r'  but  in 
Illinois  such  proof  cannot  be  received  ;*  and  in  Maryland  the  recep- 


Maryland.  —  Sloan  v.  Edwards,  6i 
Md.  89. 

Massachusetts.  —  Com.  v.  Ingra- 
ham,  7  Gray  46. 

Missouri.  —  Alkire  Grocer  Co.  v. 
Tagart,   78  Mo.   App.    166. 

Nezu  York.  —  Robb  v.  Hackley,  23 
Wend.  49;  People  v.  Vane,  12  Wend. 
78. 

'A'.raj.  —  Texas  &  P.  R.  Co.  v. 
Raney,  86  Tex.  363,  25  S.  W.  11; 
Loomis  V.  Stuart  (Tex.  Civ.  App.), 
24  S.  W.  1078;  Phillips  V.  State,  19 
Tex.  App.  158;  Holbert  v.  State,  9 
Tex.  App.  219,  35  Am.  Rep.  738. 

So  where  the  testimony  to  bad  rep- 
utation covered  a  long  period  of 
years,  from  1883  to  1904,  evidence  of 
good  reputation  relating  to  the  years 
1883  and  1884  is  properly  received. 
Dimmick  v.   United   States,   135  Fed. 

257- 

3.  California. — 'Fir^t  Nat.  Bank 
V.  Wolff,  79  Cal.  69,  21  Pac.  551,  748. 

Indiana.  —  Davis  v.  Foster,  68  Ind. 
238. 

lozva.  —  State  v.  Nelson,  58  Iowa 
208,  12  N.  W.  253. 

Kansas.  —  Stevens  v.  Blake,  5  Kan. 
App.    124,   48    Pac.    888. 

Michigan.  —  McLaughlin  v.  Sal- 
ley,  46  Mich.  219,  9  N.  W.  256. 

Nebraska.  —  Matthewson  v.  Burr, 
6   Neb.   312. 

Pennsylvania.  —  Morss  v.  Ayres,  15 
Pa.   St.  51. 

West  Virginia.  —  Lemons  v.  State, 
4  W.   Va.   755-  . 

"  The  reputation  and  character  of 
one  who  quietly  and  faithfully  dis- 
charges his  legal,  civil  and  religious 
duties  give  little  occasion  for  remark, 
and  are  seldom  the  subject  of  dis- 
cussion. Common  experience  teaches 
us  that  the  fact  that  one's  character 
and  reputation  are  not  discussed  is 
excellent  evidence  that  they  give  no 
occasion  for  censure,  and  that  they 
are  good."  Foerster  v.  United  States, 
116   Fed.  860. 

"  Certainly  the  sort  of  silent  re- 
spect and  consideration  with  which 
one  is  treated  and  received  by  those 
who    know    him    is    some    index    of 


what  they  think  of  him  as  a  man  of 
veracity."     Taylor  v.  Smith,  16  Ga.  7. 

"  Not  to  have  been  talked  about 
at  all  in  regard  to  integrity  is  not 
to  have  been  talked  against,  and  it 
is  not  objectionable  to  show  that 
the  veracity  of  the  witness  has  not 
been  questioned."  Lenox  v.  Fuller, 
39  Mich.  268. 

To  hold  otherwise  "  is  to  hold  that 
if  a  man's  character  in  the  com- 
munity is  so  high  and  pure  that  it 
is  never  the  subject  of  discussion, 
but  is  always  assumed  to  be  good, 
he  is  powerless  when  attacked  to 
show  good  character.  Such  a  hold- 
ing would  reduce  the  application  of 
the  rule  to  those  persons  only  whose 
characters  are  shady  enough  to  be- 
come the  subject  of  discussion."  Tes- 
timony that  the  reputation  has  never 
been  discussed,  "  is  strong  proof,  al- 
though perhaps  negative."  Hand  v. 
Miller,  58  App.  Div.  126,  68  N.  Y. 
Supp.  531. 

The  fact  that  a  witness  had  heard 
impeaching  witnesses  testify  to  the 
assailed  witness'  bad  reputation  for 
truth,  and  that  they  would  not  be- 
lieve him  on  oath,  is  no  objection 
to  his  testifying  that  up  to  the  time 
of  the  trial  he  had  never  heard  the 
assailed  witness'  reputation  for  truth 
questioned,  although  he  knew  what 
it  was.  "  Possibly  in  many  cases  the 
highest  tribute  that  can  be  paid  to 
the  witness  is  that  his  reputation  as 
a  man  of  veracity  is  never  called  in 
question,  or  even  made '  the  subject 
of  conversation  in  the  community 
where  he  resides."  Davis  v.  Franke, 
33   Gratt.    (Va.)   413,  425-426. 

4.  Hays  v.  Johnson,  92  111.  App. 
80. 

The  fact  that  a  man's  reputation 
for  truth  is  not  discussed  may  in  a 
proper  case  be  evidence  that  it  is 
good.  But  in  the  face  of  the  testi- 
mony of  witnesses  that  it  has  been 
discussed  in  an  unfavorable  manner, 
the  fact  that  others  have  never  heard 
it  discussed  clearly  proves  nothing 
except  that  the  witnesses  have  not 
heard  the  comments   that  have  been 
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tion  of  this  proof  is  addressed  to  the  discretion  of  the  trial  court.'' 
Showing  Hostility  of    Impeaching  Witness.  —  The  hostility  of  an  im- 
l)eachin5^    witness    to   the   a&sailed    witness    may   also   be   shown    in 
rebuttal   of  the  testimony  as  to  bad   reputation  given  by  him.® 

6.  Civil  Judgments  and  Proceedings.  —  A  witness  may  be  cross- 
examined  as  to  a  civil  judgment,  relevant  to  his  truthfulness,  ren- 
dered against  him,^  but  such  judgment  is  not  admissible  in  evidence, 
either  before  or  after  he  is  questioned.*  A  judgment  rendered 
against  a  third  party  by  which  a  witness  is  not  bound  cannot  be 
used  to  imi)each  him.** 

Disbarment  of  Attorney.  —  In  some  jurisdictions  a  witness  may  be 
questioned  as  to  a  judgment  of  disbarment  from  his  office  of  attor- 
ney rendered  against  him,^"  although  such  disbarment  cannot  be 
shown  by  independent  evidence."  but  in  other  jurisdictions  neither 
cross-question  nor   proof  is   admissible. ^^ 


made.     Magee  v.  People,  139  111.  138, 
28  N.  E.   1077. 

5.  Sloan  V.   Edwards,  61   Md.  89. 

6.  Where  evidence  of  bad  reputa- 
tion was  introduced,  it  was  error  to 
refuse  to  allow  the  assailed  witness 
to  testify  in  rebuttal  as  to  hostility 
prevailing  between  him  and  the  im- 
peaching witnesses,  whether  the  as- 
sailed witness  be  regarded  as  a  party 
or  not,  he  having  been  mentioned  in 
the  complaint  and  summons  as  a 
party  defendant,  but  not  having  ap- 
peared in  the  action  in  person  or  by 
attorney.  Brink  v.  Stratton.  176  N. 
Y.    ISC  68  N.   E.   148. 

7.  So  a  witness,  whether  or  not  he 
is  a  party  to  the  present  proceeding, 
may  be  asked  on  cross-examination 
whether  a  verdict  had  not  been  ren- 
dered against  him  in  a  prior  civil 
action  brought  against  him  for  false 
representations.  Herman  v.  Lester, 
12  C.  B.  (N.  S.)  (Eng.)  776,  Byles, 
J.,   dissenting. 

It  is  error,  however,  to  compel  a 
witness  to  answer  whether  or  not  his 
wife  obtained  a  divorce  from  him  on 
the  ground  of  desertion  and  for  total 
neglect  of  all  the  duties  of  the  mari- 
tal relation,  such  matter  being  imma- 
terial for  purposes  of  impeachment. 
Dore  V.  Babcock,  74  Conn.  425,  50 
Atl.   1016. 

8.  The  record  could  not  be  pro- 
duced in  evidence  before  the  ques- 
tion was  asked  the  witness,  because 
collateral  to  the  issues  in  the  cause, 
nor  afterward  because  the  witness' 
answers  are  conclusive.  Herman  v. 
Lester,  12  C.  B.  (N.  S.)    (Eng.)  776. 
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9.  So  a  record  of  a  civil  proceed- 
ing in  which  through  the  fraud  of  an 
agent  the  principal  was  removed  from 
his  position  of  trust,  cannot  be  used 
in  a  collateral  proceeding,  in  which 
such  agent  was  a  witness,  to  im- 
peach him,  for  the  witness  was  not 
a  party  to  the  former  proceeding  and 
it  does  not  appear  that  he  had  any 
opportunity  therein  to  defend  him- 
self against  the  charge.  Tourtelotte 
V.  Brown,  18  Colo.  App.  335,  71  Pac. 
638. 

10.  The  fact  of  disbarment  from 
the  office  of  attorney  may  be  elicited 
on  cross-examination  to  impeach  a 
witness.  People  v.  Dorthy,  156  N. 
Y.  2SJ,  50  N.  E.  800. 

11.  An  order  of  disbarment  show- 
mg  the  grounds  thereof  cannot  be 
put  in  evidence.  People  v.  Dorthy, 
50  App.  Div.  44,  14  N.  Y.  Crim.  545, 
63  N.  Y.  Supp.  592. 

See  also  Dickinson  v.  Dustin,  21 
Mich.  561,  where  an  official  entry  in 
the  records  of  a  court  of  the  circum- 
stances of  the  resignation  of  an  at 
torney  of  that  court,  including  a 
plea  of  guilty  to  certain  charges,  as 
yet  unformulated,  contained  therein, 
was  held  inadmissible  to  impeach 
such   attorney   when  a   witness. 

12.  People  V.  Dorthy,  156  N.  Y. 
237,  50  N.  E.  800.  It  is  error  to 
cross-question  a  witness  as  to  his 
disbarment,  or  as  to  the  causes 
thereof.  Bims  v.  Collier,  69  Ark. 
245,  62  S.  W.  593 ;  Smith  v.  Castles, 
I    Gray    (Mass.)    108. 
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Expulsion  From  Fire  or  Police  Department. —  A  witness,  however, 
cannot  be  questioned  as  to  his  expulsion  from  a  fire  or  pohce 
department,  nor  can  it  be  proved. ^•''  Moreover,  the  fact  that  a  wit- 
ness was  impeached  on  a  former  hearing  cannot  be  shown, '^  nor 
can  the  fact  that  on  a  former  trial  the  jury  discredited  him.^'' 

Civil  Arrests  and  Formal  Charges.  —  It  has  been  held  that  a  witness 
may  be  asked  if  he  has  been  arrested  on  civil  process.^" 

7.  Criminal  Judgments  and  Proceedings.  —  A.  Relevancy  in 
CENERf\L.  —  a.  Relevancy  of  Guilt  in  General.  —  Where  a  criminal 
ofifense  involves  an  act  or  course  of  lying",  proof  of  guilt  thereof 
tends  directly  to  show  the  witness'  untruthfulness  in  general.  But 
where  the  offense  does  not  involve  untruthfulness,  the  only  ten- 
dency the  proof  of  guilt  has  of  showing  the  witness'  untruthful- 
ness is  through  its  tendency  to  show  a  general  readiness  to  do  evil.^' 


13.  A  conviction  -by  a  board  of 
police  commissioners  of  dereliction  of 
duty  or  infraction  of  police  rules,  re- 
sulting in  fines  or  other  punishments, 
is  not  a  conviction  of  a  crime,  with- 
in the  meaning  of  the  rules  permit- 
ting a  conviction  to  be  shown.  Peo- 
ple V.  Sullivan,  34  App.  Div.  544,  54 
N.  Y.  Supp.  538. 

It  is  error  to  ask  a  witness  on 
cross-examination  if  he  had  been  ex- 
pelled from  the  fire  department,  such 
question  not  relating  to  any  specific 
fact  that  tended  to  discredit  the  wit- 
ness, or  impeach  his  moral  character. 
Where,  in  response  to  this  question, 
he  answers  that  he  was  expelled  for 
being  absent  without  leave  and  on 
that  charge  alone,  the  error  is  harm- 
less. Nolan  V.  Brooklyn  City  &  N. 
R.  Co.,  87  N.  Y.  63,  41  Am.  Rep, 
345- 

14.  A  witness  cannot  properly  be 
cross-interrogated  as  to  whether  he 
had  not  been  impeached  as  a  witness 
upon  a  specified  former  hearing. 
Cockrill  V.  Hall,  76  Cal.  192,  18  Pac. 
318;  The  Pennsylvania  Co.  v.  Bray, 
125  Ind.  229,  25  N.  E.  439;  Helland 
V.  Com.,  27  Ky.  L.  Rep.  115,  84  S. 
W.  329;  Hall  V.  United  States  Radi 
ator  Co.,  76  Apo.  Div.  504,  12  N.  Y. 
Ann.  Cas.  109,  78  N.  Y.  Supp.  549; 
Cullen  V.  Hanisch,  114  Wis.  24,  89 
N.  W.  900. 

Likewise  he  may  not  be  asked 
whether  he  had  not  been  successfully 
impeached.  State  v.  Wooderd,  20 
Iowa  541. 

Nor  may  the  testimony  of  a  per- 
son who  heard  that  the  witness  had 
been    so    impeached    be    admitted    in 


evidence.     Helland   v.    Com.,    27    Ky. 
L.  Rep.  115,  84  S.  W.  329- 

15.  The  fact  that  on  a  former  trial 
of  the  same  issues  the  witness  testi- 
fied to  the  same  facts  as  on  the  pres- 
ent hearing,  and  was  discredited  by 
the  jury,  cannot  be  proved  to  dis- 
credit him.  Schenck  v.  Grifiin,  38  N. 
J.  L.  462. 

16.  State  V.  Greenberg,  59  Kan. 
404,  53  Pac.  61,  Doster,  C.  J.,  dis- 
senting. 

Contra.  —  An  interrogatory  to  a 
witness,  whether  a  suit  for  damages 
for  false  swearing  was  not  pending 
against  him,  is  properly  disallowed. 
The  Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  N.  E.  439. 

17.  When  it  has  been  proved  that 
a  witness  has  been  convicted  of  a 
crime,  the  only  ground  for  disbe- 
lieving him  which  such  proof  afifords 
is  the  general  readiness  to  do  evil 
which  the  conviction  may  he  sup- 
posed to  show.  It  is  from  this  gen- 
eral disposition  alone  that  the  jury  is 
asked  to  infer  a  readiness  to  lie  in 
the  particular  case,  and  thence  that 
he  has  lied  in  fact.  The  evidence 
has  no  tendency  to  prove  that  he 
was  mistaken,  but  only  that  he  has 
perjured  himself,  and  it  reaches  that 
conclusion  solely  through  the  general 
proposition  that  he  is  of  bad  char- 
acter and  unworthy  of  credit. 
Gertz  r.  Fitchburg  R.  Co.,  137  Mass. 
77,  50  Am.  Rep.  285. 

Compare  also  the  following: 
The    statute   "  permits    the    fact   of 
conviction,  to  be  shown  as  a  sidelight 
upon  his  moral  character,  thus  afifect- 
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b.  Evidentiary  Porce  of  Criminal  Proceedings.  —  (l.)  Conviction  of 
Crime.  —  A  witness"  conviction  of  an  offense  is  without  doubt 
weighty  evidence  of  his  guilt  thereof.^^ 

(2.)  Imprisonments  for  Crime. —  The  weig^ht  of  a  witness'  imprison- 
ments for  crime  ilepends,  liowever,  on  the  warrant  therefor;  whether 
by  reason  of  a  conviction,  in  which  case  imprisonment  is  as  satis- 
factory evidence  of  guilt  as  a  conviction  ;''■'  or  whether  on  probable 
cause,  in  which  case  imprisonment  constitutes  sometimes  not  so 
good  and  never  better  evidence  of  guilt  of  an  offense  than  an 
indictment  therefor,  and  so  may  be  shown  in  jurisdictions  where  an 
indictment  or  arrest  may  be  shown  to  discredit  a  witness,  but  other- 
wise not.*" 

(3.)  Indictments  and  Arrests.  —  In  some  jurisdictions  the  existence 
of  an  indictment  or  other  formal  accusation  of  crime  against  a 
witness  is  deemed  to  constitute  some  fair  evidence  of  the  witness' 
guilt  of  the  offense  charged,  and  thus  to  convey  some  imputation 
against  him.^^     In  some,  if  not  all,  of  these  jurisdictions  the  fact 


ing  his  credibility."  People  v.  Ward, 
134  Cal.  301,  66  Pac.  372. 

"  It  is  not  to  be  supposed  that  the 
testimony  of  a  witness  who  is  mor- 
ally depraved,  and  an  habitual  law 
breaker,  will,  as  a  rule,  be  given  the 
-same  credit  as  a  witness  who  is  of 
known  moral  character."  Parker  V. 
State,  136  Ind.  284,  35  N.  E.  1105. 

"  The  testimony  of  a  confessed 
burglar  is  not  so  free  from  suspicion 
as  that  of  men  guiltless  of  crime." 
Boyle  V.  State,  105  Ind.  469,  5  N.  E. 
203,  55  Am.  Rep.  218. 

Record  evidence  of  conviction  of 
crime  is  admissible  to  test  the  wit- 
ness' credibility.  Cole  v.  Lakeshore 
&  M.  S.  R.  Co.,  95  Mich.  77,  54  N. 
W.  638. 

An  admission  thereof  made  on 
cross-examination  tends  to  impeach 
the  witness'  credibility  Conkey  v. 
Carpenter,  106  Mich,  i,  63  N.  W.  990. 

A  witness  may  be  asked  whether 
he  was  in  jail  at  B.,  to  show  the 
character  of  the  man,  as  worthy  or 
not  of  belief.  Asher  v.  Territory,  7 
Okla.  188,  54  Pac.  445. 

18.  Thus  in  some  cases  it  is  held 
that  a  witness'  conviction  and  sen- 
tence for  crime  is  conclusive  evidence 
of  his  guilt.  State  v.  Knowles,  98 
Me.  429,  57  Atl.  588;  Com.  v.  Gal- 
lagher, 126  Mass.  54. 

19.  There  is  no  important  dis- 
tinction between  asking  a  witness 
whether  he  has  been  convicted  of  a 
criminal  offense  and  whether  he  has 
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been  confined  in  state's  prison,  when 
the  intent  is  to  impeach  him.  "  Con- 
finement in  state  prison  presupposes 
a  conviction  by  authority  of  law." 
Clemens  v.  Conrad,  19  Mich.  170. 

20.  In  Texas  it  is  proper  to  show 
that  a  witness  was  brought  from  jail, 
where  he  was  held  on  a  charge  of 
perjury,  and  that  the  jury  were  out 
considering  his  case.  Bratt  v.  State, 
38  Tex.  Crim.  121,  41  S.  W.  622. 

See  notes  21  din  22  infra. 

In  Kentucky,  however,  it  is  error 
to  permit  a  party  to  elicit  from  a 
witness  on  cross-examination  that  he 
has  been  indicted  for  murder  and  is 
in  jail  awaiting  trial,  the  manifest 
purpose  thereof  being  to  impeach 
him.  Ashcraft  v.  Com.,  24  Ky.  L. 
Rep.  488.  68  S.  W.  847- 

See  notes  23  and  24  infra. 

21.  Florida.  —  Wallace  v.  State, 
41  Fla.  547,  26  So.  713. 

Indiana.  —  Parker  v.  State,  136 
Ind.  284,  35  N.  E.  1 105. 

Indian  Territory.  —  Oats  v.  United 
States,  I  Ind.  Ter.  152,  38  S.  W.  673. 

Louisiana.  —  State  v.  Southern,  48 
La.  Ann.  628,  19  So.  668;  State  v. 
Alexis,  45  La.  Ann.  973,  13  So.  394. 

North  Dakota.  —  State  v.  Rozum,  3 
N.  D.  548,  80  N.  W.  477. 

Ohio.  —  Hanoff  v.  State,  2,7  Ohio 
St.  178,  41  Am.  Rep.  496;  Wroe  v. 
State.  20  Ohio  St.  460. 

Oklahoma.  —  Hill  v.  Territory,  79 
Pac.   757. 

Tennessee.  —  Ryan     v.     State,     97 
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of   a    witness'    arrest    for    an    offense    is    also    considered    to    have 
weight   for  this  purpose.'- 

In  other  jvtrisdictions,  however,  an  indictment  or  other  formal 
accusation  of  crime  is  deemed  to  show  nothing  against  a  witness 
because  of  the  presumption   of  innocence   existing   in  his   favor," 


Tcnn.  206,  36  S.  W.  93O',  Hill  v. 
State,  91  Tenn.  521,  19  S.  W.  674. 

Texas.  —  Gray  v.  State  (Tex. 
Crim.),  86  S.  W.  764;  Powell  v. 
State  (Tex.  Crim.), ^70  S.  W.  218; 
Cannon  v.  State,  41  Tex.  Crim.  467, 
56  S.  W.  351  ;  Whitley  v.  State  (Tex. 
Crim.),  56  S.  W.  69;  Hudson  v. 
State,  41  Tex.  Crim.  453 ;  Combs  v. 
State  (Tex.  Crim.),  49  S.  W.  585; 
Merrith  v.  State  (Tex.  Crim.),  45 
S.  W.  21 ;  Ray  v.  State  (Tex.  Crim.), 
43  S.  W.  77;  Bratt  V.  State,  38  Tex. 
Crim.  121,  41  S.  W.  622;  Bolton  v. 
State  (Tex.  Crim.),  39  S.  W.  672; 
Tippett  V.  State,  37  Tex.  Crim.  186, 
39  S.  W.  120;  Floyd  v.  State  (Tex. 
Crim.),  35  S.  W.  969;  Brazos  v. 
State  (Tex.  Crim.),  33  S.  W.  540; 
Linz  V.  Skinner,  11  Tex.  Civ.  App. 
512,  32  S.  VV.  915;  Texas  &  P.  R.  Co. 
z:  Lawson,  10  Tex.  Civ.  App.  491,  31 
S.  W.  843 ;  Matkins  v.  State,  33  Tex. 
Crim.  605,  28  S.  W.  536;  Carroll  v. 
State,  32  Tex.  Crim.  431,  24  S.  W. 
100. 

Contra.  — Houston  &  T.  C.  R.  Co. 
z:  Bulger  (Tex.  Civ.  App.),  80  S. 
W.  557;  Crawleigh  v.  Galveston  H. 
&  S.  A.  R.  Co.,  28  Tex.  Civ.  App. 
260,  67  S.  W.  140;  Kruger  zr.  Spa- 
chek,  22  Tex.  Civ.  App.  307,  54  S. 
W.  295;  Freedman  v.  Bonner  (Tex. 
Civ.  App.),  40  S.  W.  47;  Hill  v. 
Dons  (Tex.  Civ.  App.),  37  S.  W. 
638. 

Utah.  — People  v.  Hite,  8  Utah 
461,  33  Pac.  254. 

In  a  criminal  case,  where  a  wit- 
ness testifies  for  the  state,  the  ad- 
mission of  proof  of  the  evidence  of 
an  indictment  against  him  is  also 
said  to  be  warranted  by  the  fact  that 
the  witness'  testimony  may  be  in- 
fluenced by  a  desire  to  seek  the  fa- 
vor or  leniency  of  the  court  or  pros- 
ecuting officers.  People  z'.  Dillwood 
(Cal.),  39  Pac.  438;  Clark  v.  State, 
18  Tex.  App.  467. 

22.  Indiana.  —  Parker  v.  State, 
136  Ind.  284,  35  N.  E.  1 105. 

Indian  Tcrritorv.  —  Williams  v. 
United    States,  69   S.   W.   871 ;    Oats 


V.  United  States,  i  Ind.  Ter.  152,  38 
S.  W.  673. 

Kansas.  —  State  v.  Greenburg,  59 
Kan.  404,  53  Pac.  61,  Doster,  C.  J., 
dissenting. 

Missouri.  —  State  v.  Pratt,  121  AIo. 
566,  26  S.  W.  556. 

Nebraska.  —  Hill  v.  State,  42  Neb. 
503,  60  N.  W.  916. 

Oregon.  —  State  v.  Bacon,  13  Or. 
143,  156,  9  Pac.  393,  57  Am.  Rep.  8. 

Texas.  —  Jackson  v.  State,  33  Tex. 
Crim.  281,  26  S.  W.  194,  47  Am.  St. 
Rep.  30. 

"  In  this  country,  where  the  popu- 
lation is  largely  made  up  of  new- 
comers, where  time  for  the  estab- 
lishment of  a  reputation  in  the  great 
majority  of  instances  has  not  elapsed, 
where  witnesses  appear  on  the  stand 
daily  who  are  strangers  in  the  com- 
munity, and  whose  antecedents  are 
unknown,  it  imperils  not  only  the 
rights  of  litigants,  but  the  lives  and 
liberty  of  defendants,  to  hold  that 
such  witnesses  may  not  be  subject  to 
a  cross-examination  which  may  dis- 
close by  their  own  admissions  some- 
thing of  their  character,  antecedents 
and  credibility,  but  that  the  aban- 
doned ruffian  may  have  the  same 
credit  before  the  jury  as  the  witne'ss 
of  unblemished  probity,  unless  it  be 
possible,  as  it  rarely  is  in  the  exi- 
gencies of  the  trial,  and  when  the  ap- 
pearance of  the  witness  in  the  com- 
munity is  often  contemporaneous 
with  his  appearance  in  the  witness 
box,  to  discredit  him  by  his  general 
reputation  for  truth  and  morality." 
Oxier  z'.  United  States,  i  Ind.  Ter. 
85,  38  S.  W.  331. 

23.  United  States.  —  United  States 
z:  Hudland,  5  Cranch  C.  C.  309,  26 
Fed.  Cas.  No.   15,411. 

Arkansas.  —  Carr  v.  State,  43  Ark. 
99- 

California.  —  People  v.  Warren, 
134  Cal.  202,  66  Pac.  212. 

Contra.  —  People  v.  Dillwood,  39 
Pac.  438;  People  v.  Ah  Who,  49  Cal. 
32. 

Kentucky.  —  Seaborn    v.    Com.,    25 
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and  an  arrest  being-  a   less   formal  and   solemn  char<j^e  is  so  much 
the  more  inadmissible."' 


Ky.  I..  Rep.  2203,  80  S.  W.  223; 
Hendrickson  v.  Com.,  23  Ky.  L. 
Rep.  1 191,  64  S.  W.  954;  John- 
son V.  Coin.,  22  Ky.  L.  Kep.  1885, 
61  S.  W.  1005 ;  Howard  v.  Com , 
22  Ky.  L.  Rep.  1845,  61  S.  W. 
756  (Hobson  and  White,  JJ.,  dis- 
senting) ;  Welsh  v.  Com.,  23  Ky.  L- 
^ep.  151,  60  S.  W.  185,  948,  1118 
(Paynter,  C.  J.,  and  Hobson  anil 
White,  JJ.,  dissenting),  23  Ky.  L. 
Rep.  151,  63  S.  W.  9&4  (Paynter,  C. 
J.,  and  Hobson,  J.,  dissenting)  ; 
Pennington  v.  Com.,  21  Ky.  L.  Rep. 
542,  51    S.   W.   818;    Lewis  V.   Com., 

19  Ky.  L.  Rep.   1139,  42  S.  W.   1127. 
Contra.  —  Leslie    v.    Com.,    19    Ky. 

L.  Rep.  1201,  42  S.  W.  1095 ;  Rob- 
erts  V.    Com.,    14    Ky.    L.    Rep.    219, 

20  S.  W.  267. 

Nezv  York.  —  Burroughs  v.  Strauss, 
48  App.  Div.  584,  62  N.  Y.  Supp. 
1 1 19;  Hirschman  v.  Cohn,  38  App. 
Div.  351,  56  N.  Y.  Supp.  602;  Will- 
son  V.  Eveline,  35  App.  Div.  92, 
54  N.  Y.  Supp.  514;  Van  Bokkelen 
V.  Berdell,  130  N.  Y.  141,  29  N.  E. 
254,  reversing  21  N.  Y.  St.  429,  3 
N.  Y.  Supp.  333;  Kober  v.  Miller, 
38  Hun  184;  People  v.  Irving,  95 
N.  Y.  541 ;  People  v.  Crapo,  76  N. 
Y.  288,  32  Am.  Rep.  302  (Folger 
and  Earl,  JJ.,  dissenting),  affirming 
15  Hun  269;  Jackson  d.  Gibbs  v. 
Qsborn,  2  Wend.  555,  20  Am.  Dec. 
649. 

Wisconsin.  —  McKesson  v.  Sher- 
man, 51  Wis.  303,  8  N.  W.  200. 

"  Until  there  is  proof  of  conviction, 
he  is  protected  by  the  legal  presump- 
tion of  innocence."  KilHan  v.  Geor- 
gia R.  &  Bkg.  Co.,  97  Ga.  727,  25 
S.  E.  384.  To  the  same  effect,  see 
Lipe  V.  Eisenlerd,  32  N.  Y.  229; 
Houston  &  T.  C.  R.  Co.  v.  Bulger 
(Tex.  Civ.  App.),  80  S.  W.  557. 

"  The  truth  of  such  accusations  is 
not  to  be  presumed.  The  fact  of 
their  existence  does  not  properly  go 
to  the  credibility  of  the  witness. 
They  should  therefore  be  excluded, 
for  the  reason  that  they  do  not  show 
bad  character;  and  their  exclusion 
should  be  more  rigid,  because  the 
average  jury,  in  the  majority  of 
cases,  would  undoubtedly  understand 
them  as  tending  to  show  it."     Welsh 
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V.  Com.,  23  Ky.  L.  Rep.  151,  63  S. 
W.  984.  To  the  same  effect,  see 
also  Stanley  v.  Aetna  Ins.  Co.,  70 
Ark.  107,  66  S.  W.  432;  Bonaparte 
V.  Thayer,  95  Md.  548,  52  Atl.  496; 
People  V.  Crapo,  76  N.  Y.  288,  32 
Am.  Rep.  302 ;  Langhorne  v.  Com., 
76  Va.   1012. 

"  If  such  a  course  of  cross-exam- 
ination were  allowed,  the  credit  of 
the  witness  might  be  ruined  by  a 
charge  which  he  had  no  opportunity 
to  meet,  made  against  him  by  those 
who  had  an  interest  in  destroying 
his  testimony."  Johnson  v.  Com.,  22 
Ky.  L.  Rep.   1885,  61  S.  W.   1005. 

24.  United  States.  —  Smith  v. 
United  States,  161  U.  S.  85. 

California.  —  People  v.  Hamblin, 
68  Cal.  loi,  8  Pac.  687;  People  v. 
Elster,  3   Pac.   884. 

Kentucky.  —  Mullins  v.  Com.,  25 
Ky.  L.  Rep.  2044,  79  S.  ,W.  258; 
Welsh  V.  Com.,  23  Ky.  L.  Rep.  151, 
60  S.  W.  948,  185,  1 1 18. 

Nezv  York.  —  Loewer's  Gambrinus 
Brew.  Co.  v.  Bachman,  45  N.  Y. 
St.  48,  18  N.  Y.  Supp.  138;  People 
V.  Crapo,  76  N.  Y.  288,  32  Am.  Rep; 
302,  aMrniing  Crapo  v.  People,  15 
Hun  269;  Berner  v.  Mittnacht,  2 
Sweeney  582. 

Virginia.  —  Langhorne  v.  Com.,  76 
Va.  1012. 

IVashington.  —  State  z:  Ripley,  32 
Wash.    182,   72   Pac.    1036. 

"  The  mere  fact  that  a  witness  has 
been  arrested  does  not  prove  nor 
tend  to  prove  that  he  had  been  con- 
victed of  any  offense;  and  until 
there  is  proof  of  conviction  the  wit- 
ness was  protected  by  the  legal  pre- 
sumption of  innocence."  People  v. 
Elster  (Cal.),  3  Pac.  884. 

Where  an  impeaching  witness  on 
being  asked  whether  the  assailed 
witness  had  been  arrested  for  a 
burglary  replied  that  he  was  taken 
into  custody  and  taken  to  the  city 
hall,  but  was  then  released  at  the 
hall,  the  error  is  harmless.  It  carried 
with  it  "  its  own  antidote."  Denver 
Tramway  Co.  v.  Reid,  4  Colo.  App. 
53,  35  Pac.  269. 

Where  in  response  to  the  question 
whether  he  had  been  arrested  for 
violation  of  the  fish  laws  (such  ques- 
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c.  Relevancy  of  Guilt  of  Particular  Crimes.  —  There  is  wide 
diversity  as  to  the  dej^ree  of  relevancy  requisite  to  render  the  guilt 
of  crime  admissible  for  impeachment. 

(1.)  Where  Conviction  Oifered  in  Evidence.  —  In  some  jurisdictions 
a  witness'  conviction  of  any  crime  —  whether  felony  or  misde- 
meanor—  may  be  shown  to  discredit  him-''''   (excepting,  of  course, 


lion  being  incompetent)  the  witness 
voluntarily  answers  that  he  was  ar- 
rested once  and  fined,  the  error  is 
harmless  (the  witness  having  ad- 
mitted conviction  of  crime  which 
could  be  proved).  State  v.  Ner- 
gaard    (Wis.),    102   N.   W.   899. 

25.  England.  — 2S  &  29  Vict.,  c. 
18,  §6  (criminal  cases);  Com.  Law 
Proc,  Act  1854  (17  &  18  Vict., 
c.   125),  §25    (civil  cases). 

Ireland.  —  Com.  Law  Proc,  Act. 
(17  &  18  Vict.  c.  125),  §25  (civil 
cases). 

British  Columbia. —  Rev.  Stat.  1897, 
c.  71,  §  32. 

New  Brunswick.  —  Consol.  Stat. 
1903,  c.  127,  §  18. 

Nova  Scotia.  —  Rev.    Stat.    1900,   c. 

163,  §45- 

Ontario.  —  Rev.  Stat.  1897,  c.  yi, 
§  19. 

Jlcforia.  —  Ev.  Act  1890  (54  Vict. 
No.   1088),  §58. 

United  States.  —  Louisville  &  N. 
R.  Co.  V.  McClish,  115  Fed.  268; 
Baltimore  &  O.  R.  Co.  v.  Rambo,  8 
C.  C.  A.  6,  16  U.  S.  App.  273,  59 
Fed.    75- 

Colorado.  —  Mills'  Anno.  Stat.  1891, 
§  4822. 

District  of  Columbia.  —  See  United 
States  V.  Neverson,  i  ]\Iack.  152,  172 
(where  a  conviction  of  theft  was 
shown). 

Florida.  —  Roberson  v.  State,  40 
Fla.  509,  24  So.  474. 

Hatvaii.  —  Rev.  Laws  1905,  §1955; 
Provincial  Government  v.  Aloiau,  9 
Hawaii  399. 

Kansas.  —  Gen.  Stat.  1901,  §4767; 
Bayha  v.  Munford,  58  Kan.  445,  49 
Pac.  601  (conviction  of  embezzle- 
ment) ;  State  v.  Probasco,  46  Kan. 
310,  26  Pac.  749  (conviction  of  grand 
larceny)  ;  State  v.  Pfefiferle,  36  Kan. 
90,  12  Pac.  406  (conviction  of  un- 
lawful   sale   of   intoxicating   liquors). 

Louisiana.  —  State  v.  McCoy,  109 
La.  682,  2di  So.  730;  State  v.  Robin- 
son, 52  La.  Ann.  541,  27  So.  129. 

Maine.  —  Rev.     Stat.     1903,    c.    84, 
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§119;  State  V.  Knowles,  98  Me.  429, 
57  Atl.  588;  Slate  V.  Farmer,  84 
Me.  436,  24  Atl.  985  (conviction 
as  a  common  seller  of  intoxicating 
liquors)  ;  State  v.  Watson,  63  Me. 
128. 

Massachusetts.  —  Rev.  Laws  1902, 
c.  175,  §  21  ;  Scannell  v.  Boston  El. 
R.  Co.,  176  Mass.  170,  57  N.  E.  341 
(conviction  of  crime  against  United 
States  laws)  ;  Quigley  v.  Turner, 
150  Mass.  108,  22  N.  E.  586  (con- 
viction of  assault)  ;  Com.  v.  Ford, 
146  Mass.  131,  15  N.  E.  153  (convic- 
tion of  illegal  sale  and  keeping  of 
intoxicating  liquors)  ;  Gertz  v.  Fitch- 
burg  R.  Co.,  137  Mass.  yy,  50  Am. 
Rep.  285 ;  Com.  v.  Hall,  4  Allen  305 ; 
Com.  V.  Knapp,  9  Pick.  496,  51 1-5 12, 
20  Am.  Dec.  491  (conviction  of  shop- 
breaking with   intent  to   steal). 

Contra. — Utley  v.  Merrick,  11 
INIetc.  302  (holding  conviction  of  ob- 
taining goods  under  false  pretenses 
cannot  be  shown). 

Michigan.  —  Comp.  Laws  1897, 
§§  10,210,  10,211;  Cole  V.  Lake  Shore 
&  M.  S.  R.  Co.,  95  Mich.  77,  54  N. 
W.  638;  Helwig  V.  Lascowski,  82 
]\Iich.  619,  46  N.  W.  1033,  10  L.  R. 
A.  378 ;  People  v.  Maunausau,  60 
Mich.  15,  26  N.  W.  797;  Clemens  v. 
Conrad,  19  Mich.  170. 

Minnesota.  —  Penal  Code,  §  531 ; 
State  V.  Adamson,  43  Minn.  196,  45 
N.  W.  152;  State  V.  Sauer.  42  Minn. 
258,  44  N.  W.  115  (conviction  of 
assault  and  battery). 

Mississippi.  —  Code  1892,  §1743; 
Helm  V.  State,  67  Miss.  562,  7  So. 
487    (conviction    of   misdemeanor). 

Missouri.  —  Rev.  Stat.  1899,  §  4680  ; 
State  r.  Heusack,  106  Mo.  App.  215, 
88  S.  W.  21  (conviction  of  misde- 
meanor) ;  State  v.  Blitz,  171  Mo. 
530,  71  S.  W.  1027. 

Contra.  —  Only  an  infamous  crime 
can  be  proved :  O'Connor  v.  St. 
Louis  Transit  Co.,  106  ^NIo.  App.  215, 
80  S.  W.  304;  State  V.  Prendible,  165 
Mo.  329.  65  S.  W.  559:  State  v. 
Manning,   87   Mo.   App.   78;    Gardner 
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convictions  of  crimes  thai  render  the  witness  incompetent).  In 
other  jurisdictions  only  a  witness'  conviction  of  a  misdemeanor 
mvolving  moral  turpitude,  or  of  any  felony,  may  be  shown.-"     In 


v.  St.  Louis  &  S.  F.  R.  Co.,  135  Mo. 
yo,  36  S.  W.  214;  State  z'.  Donnelly, 
130  Mo.  642,  32  S.  W.  1 124;  Berman 
7:  Hake,  61  Mo.  App.  376;  Stale  v. 
Taylor,   98   Mo.   240,    11    S.   W.   570. 

NcTX'  Jersey.  —  P.  L.  1900,  p.  362, 
§§  I  and  7;  State  v.  Fo.x,  57  All.  270; 
State  V.  Henson,  66  N.  J.  L.  601, 
50  Atl.  468,  616;  Roop  V.  State,  58 
N.  J.  L.  479,  34  Atl.  749  (conviction 
of  keeping  bawdy   house). 

NeziJ  Mexico.  —  Comp.  Laws  1897, 
§  3025. 

Nezv  York.  —  Code  Civ.  Proc, 
§  832;  Willson  V.  Eveline,  35  App. 
Div.  92,  54  N.  Y.  Supp.  514;  People 
v.  Chapleau,  121  N.  Y.  266,  24  N.  E. 
469;  Spiegel  V.  Hays,  118  N.  Y.  660, 
22  N.  E.  1 105;  Newcomb  v.  Gris- 
wold,  24  N.  Y.  298  (conviction  of 
petit  larceny). 

North  Carolina.  —  Coleman  z'. 
Southern  R.  Co.,  50  S.  E.  690  (con- 
viction of  forcible  trespass)  ;  Stale  v. 
Lawhorn,  88  N.  C.  634. 

Ohio.  —  Hanoff  v.  State,  37  Ohio 
St.  178,  41  Am.  Rep.  496  (plea  of 
guilty  of  assault  and  battery).  Com- 
f^are,  however.  Coble  v.  State,  31 
Ohio  St.  100  (holding  that  the  record 
can  be  put  in  evidence  only  where  the 
offense    is    infamous). 

Oklahoma.  —  Wilson's  Rev.  & 
Anno.  Stat.  1903.  §  4506 ;  Hyde  v. 
Territory,  8  Okla.  69,  56  Pac.  851 
(conviction  of  larceny). 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §852;  State  v.  Bacon,  13 
Or.  143,  9  Pac.  393,  57  Am.  Rep.  8. 

Rhode  Island.  —  Gen.  Laws  1896, 
c.  244,  p.  840,  §  40. 

Utah.  —  Stale  v.  Shockley,  80  Pac. 
86s. 

Vermont.  —  Slat.  1894,  §1245;  Mc- 
Govern.z/.  Smith,  75  Vl.  104,  53  Atl. 
326  (conviction  of  unlawfully  sell- 
ing intoxicating  liquors)  ;  State  v. 
Shaw,  73  Vt.  149,  50  .\tl.  863  (plea 
of  guilty  of  assault). 

Washington. — 2  Bal.  Anno.  Codes 
&  Slat.,  §  5992 ;  Stale  v.  Champoux, 
33  Wash.  339,  74  Pac.  557;  Slate  v. 
Ripley,  32  Wash.  182,  72  Pac.  1036 
(conviction  of  robbery)  ;  State  v. 
Gottsfreedson,  24  Wash.  398,  64  Pac. 
523. 
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Contra.  —  Holding  only  an  in- 
famous crime  may  be  proved.  Stale 
V.   Payne,  6  Wash.  563,  34  Pac.  317. 

Rationale "It    is    obvious    that 

some  offenses  that  are  not  felonies 
may  affect  one's  credibility  much 
more  than  some  felonies.  For  ex- 
ample :  the  keeper  of  a  house  of  ill- 
fame,  or  a  person  convicted  of  ob- 
taining goods  by  false  pretenses,  has 
at  least  as  little  claim  to  confidence 
on  his  veracity  as  one  who  commits 
a  petty  theft.  There  arc  other  of- 
fenses which  may  affect  one's  char- 
acter for  veracity  less ;  but  there  are 
few,  if  any,  which  do  not  aid  a  jury 
in  forming  a  just  estimate  of  the 
character  and  credibility  of  a  wit- 
ness. 

"  Where  a  record  is  offered  for  the 
obvious  purpose  of  wounding  the 
feelings  of  the  witness  without  cause, 
it  will  be  likely  to  react  upon  the 
party  producing  it ;  and  therefore 
there  cannot  be  much  danger  of  its 
introduction  in  such  cases  by  parties 
who  understand  their  true  inter- 
ests." 

The  distinctions  formerlj'  prevail- 
ing as  to  the  effect  of  conviction  of 
crime  on  the  competency  and  credi- 
bility of  witnesses  were  artificial  and 
have  been  abolished.  Com.  v.  Hall, 
4  Allen   (Mass.)  305. 

Statutory  Provision  Permitting- 
Conviction  of  Crime  To  Be  Shown 
Not  Limited  to  Infamous  Crimes.  — 
"  That  statute  had  its  origin  in  the 
outgrowth  of  the  modern  idea  that 
the  sources  of  evidence  ought  to  be 
enlarged.  It  would  be  contrary  to 
the  letter  and  spirit  of  this  to  re- 
strict its  application  to  records  of 
conviction  for  infamous  crimes." 
State  v.  Watson,  63  Me.   128. 

26.  Conviction  of  Misdemeanor 
Involving  Moral  Turpitude  May  Be 
Shown —  Com.  v.  Barry,  8  Pa.  Co. 
Ct.  216;  Wilson  V.  State  (Tex. 
Crim.),  78  S.  W.  232  (Qonviction  of 
theft)  ;  McDonald  v.  State  (Tex. 
Crim.),  72  S.  W.  383;  McCray  v.. 
State  (Tex.  Crim.),  44  S.  W.  170; 
Levine  v.  State,  35  Tex.  Crim.  647^ 
34  S.  W.  969  (conviction  of  violat- 
ing     Sunday      and      liquor      laws)  ; 
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other  jurisdictions  a  conviction  for  felony  only  may  be  shown.-" 
And  in  others  only  a  conviction  of  an  infamous  crime  may  be 
shown. -^ 


Chambless  v.  State  (Tex.  Crini.), 
24  S.  W.  899   (convicdon  of  theft). 

It  seems  that  the  party  proposing 
to  impeach  a  witness  by  proof  of  a 
misdemeanor  must  first  show  that  the 
offense  involves  moral  turpitude. 
Goode  V.  State,  2)^  Tex.  Crim.  505, 
24  S.  W.  102. 

Conviction  of  Misdemeanor  Not 
Involving  Moral  Turpitude  Cannot 
Be  Shown. —  Gray  v.  State  (Tex. 
Grim.),  86  S.  W.  764  (conviction  of 
simple  assault)  ;  Fitzpatrick  v.  State, 

37  Tex.  Crim.  20,  38  S.  W.  806  (con- 
viction of  simple  assault  and  breach 
of  peace)  ;  Wiliiford  v.  State,  36  Tex. 
Crim.  414,  T,y  S.  W.  761  (conviction 
of  fighting). 

Conviction     of     Felony     May     Be 

Shown. —  Com.  v.  Barry,  8  Pa.  Co. 
Ct.  216.  See  also  Com.  v.  Alosier, 
135  Pa.  St.  221,  19  Atl.  943;  Curtis  v. 
State  (Tex.  Grim.),  81  S.  W.  29 
(conviction  of  aggravated  assault)  ; 
Scoville  V.  State  (Tex.  Grim.),  77 
S.  W.  792  (conviction  of  burglary)  ; 
Kipper  v.  State  (Tex.  Grim.),  yy  S. 
W.  611  (conviction  of  murder)  ;  Jones 
V.  State  (Tex.  Grim.),  71  S.  W.  962 
(conviction  of  abduction  of  minor 
child)  ;  Chambers  v.  State  (Tex. 
Grim.),  65  S.  W.  192  (conviction  of 
horse  stealing)  ;  Ghavarria  v.  State 
(Tex.  Grim.),  63  S.  W.  312  (con- 
viction of  perjury)  ;  Keaton  v. 
State,  41  Tex.  Grim.  621,  57  S.  W. 
1 125;  Gass  V.  State  (Tex.  Grim.), 
56  S.  W.  72,;  Stanley  v.  State  (Tex. 
Grim.),  44  S.  W.  519;  McNeal  v. 
State  (Tex.  Grim.),  43  S.  W.  792; 
Batson  v.   State,  36  Tex.   Grim.  606, 

38  S.  W.  48;  Bratton  v.  State,  34 
Tex.  Grim.  477,  31  S.  W.  379  (con- 
viction of  horse  theft). 

27.     Conviction     of     Felony     May 

Be    Shown Arkansas.  —  Sandels    & 

Hill's  Dig.,  §2959;  Baker  v.  State, 
58  Ark.  513,  25  S.  W.  603;  Holder 
V.  State,  58  Ark.  473,  25  S.  W.  279. 

California.  —  Code  Civ.  Proc, 
§2051;  People  V.  Chin  Hane,  108  Gal. 
597,  41  Pac.  697;  People  v.  Rodrigo, 
69  Gal.  601,  II  Pac.  481;  People  v. 
Reinhart,  39  Gal.  449. 

Idaho.  —  Code    Civ.    Proc,   §  4490. 


Indian  Territory.  —  Stat.  1899, 
§  2017. 

loiva.  —  Code  1897,  §4613;  Palmer 
V.  Chicago,  R.  &  M.  R.  Co.,  113  Iowa 
442,  85  N.  ,W.  756. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.    1900,   §597;   Mitchell  v.   Com., 

23  Ky.  L.  Rep.  1084,  64  S.  W.  751 
(conviction  of  sodomy)  ;  Wilson  v. 
Com.,  23  Ky.  L.  Rep.  1044,  64  S.  W. 
457  (convictions  of  arson  and  hog 
stealing).  Compare  Ashcraft  v.  Com., 

24  Ky.  L.  Rep.  488,  68  S.  W.  847- 
Montana.  —  Code   Civ.    Proc, 

§3379;  State  V.  Black,  15  Mont.  143, 
38  Pac.  674. 

Nebraska.  —  Comp.  Stat.  1903, 
§  6891 ;  Long  V.  State,  23  Neb.  33, 
36  N.  W.  310. 

Nevada.  —  Cutting's  Comp.  Laws 
1900,  §3472. 

Conviction  of  Misdemeanor,  or 
Other  Offense  Not  Amounting  to 
Felony,  Cannot  Be  Shown. 

California.  —  People  v.  White,  142 
Gal.  292,  75  Pac  828;  Jones  v.  Du- 
chow,  87  Gal.  109,  23  Pac.  371,  25 
Pac.  256,  Beatty  G.  J.,  and  Fox,  J., 
dissenting.  Compare  People  v.  Caro- 
lan,  71   Cal.   195,   12  Pac.  52. 

lozva.  —  Palmer  v.  Chicago,  R.  & 
M.  R.  Co.,  113  Iowa  442,  85  N.  W. 
756  (conviction  of  crime  under 
United  States  laws  punishable  with 
imprisonment  in  state's  prison)  ; 
Hanners  v.  McClelland,  74  Iowa  318, 
2,7  N.  W.  389- 

Kentucky.  —  List's  Extr'x  v.  List, 
26  Ky.  L.  Rep.  691,  82  S.  W.  446; 
Welsh  V.  Com.,  23  Ky.  L.  Rep.  151, 
60  S.  W.  185,  948,  1 1 18  (Paynter,  C. 
J.,  and  Hobson  and  White,  JJ., 
dissenting),  23  Ky.  L.  Rep.  151,  63 
S.  W.  984,  Paynter,  C.  J.,  and  Hob- 
son,  J.,  dissenting. 

Contra.  —  Burdette  v.  Com.,  9^ 
Ky.  76,  18  S.  W.  ion. 

Nebraska.  —  Young  j\Ien's  Chris- 
tian Ass'n  V.  Rawlings,  60  Neb.  377, 
83   N.   W.    175. 

28.  Conviction  of  Infamous  Crime 
May  Be  Shown. —  ,^/a&ama.  —  Gor- 
don V.  State,  36  So.  1009  (convic- 
tion of  manslaughter  in  first  de- 
gree) ;  McQueen  v.  State,  108  Ala. 
54,    18    So.    843    (conviction    of    lar- 
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ceny)  ;    Prior  v.   State,  99  Ala.    196, 

13  So.  681    (conviction  of  petit   lar- 
ceny). 

CuHiiccticut.  —  Gen.  Stat.  1902, 
§677;  Shailcr  z>.  Bullock,  Oi  Atl.  65; 
Do  re  V.  Babcock,  74  Conn.  425,  50 
Atl.    1016. 

Georgia.  —  Powell  v.  State,  50  S. 
E.  369;  Coleman  v.  Stale,  94  Ga.  85, 
21  S.  E.  124  (conviction  of  larceny 
from  the  house)  ;  Ford  v.  State,  92 
Ga.  459,  17  S.  E.  667  (conviction  of 
simple  larceny)  ;  Doggett  v.  Sinims, 
79  Ga.  253,  4  S.  E.  909  (conviction 
of  larceny)  ;  Georgia  R.  v.  Homer, 
y,^  Ga.  251  (conviction  of  larceny)  ; 
iVlcGruder  v.  State,  71  Ga.  864  (pica 
of  guilty  of  larceny). 

Illinois.  —  Rev.  Slat.  1903,  c.  38,  p. 
685,  §  426;  c.  51,  p.  934,  §  I ;  Gallagher 
T'.  People,  211  111.  158,  71  N.  E.  842 
(conviction  of  forgery)  ;  McKevitt  v. 
People,  208  111.  460,  70  N.  E.  693; 
IMatzenbaugh  v.  People,  194  111.  108, 
62  N.  E.  546,  88  Am.  St.  Rep.  134; 
Burke  v.  Stewart,  81  111.  App.  506; 
Simons  v.  People,  150  111.  66,  36  N. 
E.   1019   (conviction  of  perjury). 

Indiana.  —  Burns'  Anno.  Stat., 
1901,  §§514,  1865;  Diffenderfer  r. 
Scott,  S  Ind.  App".  243,  32  N.  E.  87; 
Boyle  V.  State,  105  Ind.  469,  5  N.  E. 
203,  55  Am.  Rep.  218;  Glenn  r.  Clore, 
42  Ind.  60;  Jeffcrsonville,  M.  &  I. 
R.  Co.  V.  Riley,  39  Ind.  568,  588-589. 

Maryland.  —  Public  Gen.  Laws, 
1904,  art.  35,  §6. 

New  Hampshire.  —  Pub.  Stat.  190:, 
c.  224,  §26;  Curtis  V.  Cochran,  50  N. 
H.  242. 

South  Carolina.  —  State  v.  Wyse, 
33  S.  C.  582,  12  S.  E.  556. 

Conviction  of  Crime,  Not  Infa- 
mous, Cannot  Be  Shown. 

Alabama.  —  Gordon  z'.  State,  36  So. 
1009  (conviction  of  wanton  or  mali- 
cious throwing  of  a  stone  into  a  car 
of  a  railroad  train)  ;  Smith  v.  State, 
129  Ala.  89,  29  So.  699  (conviction 
of  assault  or  of  carrying  concealed 
weapons)  ;  Campbell  %■.  State,  23  Ala. 
44,  J3  (conviction  of  libel).  Com- 
pare Thompson  v.  State,  100  Ala.  70, 

14  So.  878. 

Connecticut.  —  Dore  v.  Babcock,  y\ 
Conn.  425,  50  Atl.  1016;  Card  v. 
Foot,  57  Conn.  /[27,  18  Atl.  713  (con- 
viction of  simple  assault  and  breach 
of  the  peace)  ;  State  v.  Randolph, 
24  Conn.  363  (conviction  of  common 
prostitution). 
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Georgia.  —  Compare,  however,  Kil- 
lian  V.  Georgia  R.  &  Bkg.  Co.,  97  Ga. 
727,  25  S.  E.  384. 

Illinois.  —  Matzenbaugh  v.  People, 
194  111.  108,  62  N.  E.  546,  88  Am.  St. 
Rep.  134;  Burke  v.  Stewart,  81  111. 
App.  506;  Bartholomew  v.  People, 
104  111.  601,  44  Am.  Rep.  97.  Com- 
pare, however,  In  re  Noble,  124  111. 
266,  15  N.  E.  850. 

Indiana.  —  Glenn  v.  Clore,  42  Ind. 
60  (conviction  of  assault  with  intent 
to  rape,  or  of  simple  assault  and 
battery).  Compare,  however.  Car- 
penter V.  Dame,  10  Ind.  125. 

I'irginia.  —  Langhorne  v.  Com.,  76 
Va.  1012  (conviction  before  magis- 
trate's court)  ;  Uhl  v.  Com.,  6.  Gratt. 
706  (conviction  of  petit  larceny  in 
another  state). 

The  mere  fact  that  the  offense,  al- 
though not  infamous,  amounts  to  a 
felony,  does  not  render  proof  thereof 
admissible.  Gordon  v.  State  (Ala.), 
36  So.  1009. 

Conviction  of  an  infamous  ofYense 
tends  to  show  a  depraved  and  cor- 
rupt nature,  a  bad  moral  character, 
but  conviction  of  an  offense  not  in- 
famous may  be  consistent  with  a 
character  either  generally  good  or 
bad.     State  v.  Taylor,  98  Mo.  240,  11 

S.  W.  570. 

An  mquiry  of  a  witness,  whether 
or  not  he  was  convicted  before  a 
magistrate's  court,  "  does  not  import 
that  he  was  convicted  of  any  of- 
fense which  would  involve  his  char- 
acter for  truth  on  oath ;  whether  of 
a  crime,  or  misdemeanor,  or  breach 
of  the  peace.  .The  question  does  not 
imply  that  the  witness  had  been 
guilty  of  an  offense  which  would  af- 
fect his  credibility  on  oath,  and  un- 
less it  was  shown  by  the  question 
that  the  inquiry  was  in  relation  to 
such  a  conviction,  the  prisoner  was 
not  entitled  to  an  answer."  Lang- 
horne v.  Com.,  76  Va.  1012. 

The  statutory  provision  rendering 
persons  convicted  of  infamous  crimen 
no  longer  disqualified  as  witnesses, 
but  making  conviction  of  crime  in- 
stead a  matter  affecting  credibility 
authorizes  only  such  convictions  to 
be  shown  as  formerly  disqualified 
them.  Card  v.  Foot,  57  Conn.  427, 
18  Atl.  713- 

Compare,  however,  the  reasoning 
in  State  v.  Watson,  62,  Me.  128.  See 
note  25  supra. 
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(2.)  Where  Imprisonment  Offered  in  Evidence. —  A  witness  may  be 
discredited  except  in  a  few  states-''  l)y  showing  that  he  has  suffered 
the  kind  of  imprisonment  prescribed  as  a  penalty  for  an  offense  a 
conviction  of  which  can  be  shown  to  discredit  him.^"     But  impris- 


What  Amounts  to  Infamous  Crime 
for    Purposes     of    Impeachment     in 

General By   an   infamous   crime   is 

meant  one  showing  such  depravity 
in  the  perpetration,  or  such  a  disposi- 
tion to  pervert  pubhc  justice  in  the 
courts,  as  creates  a  violent  presump- 
tion against  the  truthfuhiess  of  the 
offender  when  under  oath.  Smith  t'. 
State,   129  Ala.  89,  29  So.  699. 

By  an  infamous  crime  is  meant,  not 
all  offenses  which  involve  a  charge 
of  untruthfulness,  as  a  making  and 
delivering  to  the  assessor  of  a  false 
and  fraudulent  schedule  of  his  prop- 
erty, but  only  such  as  injuriously  af- 
fect the  administration  of  public  jus- 
tice, as  perjury,  subornation  of  per- 
jury, suppression  of  bribery  or  con- 
spiring to  procure  the  absence  of  a 
witness,  or  barratry.  Matzenbaugh  v. 
People,  194  111.  108,  62  N.  E.  546,  88 
Am.  St.  Rep.  134. 

The  following  crimes :  murder, 
rape,  kidnaping,  willful  and  corrupt 
perjury  or  subornation  of  perjury, 
arson,  burglary,  robbery,  sodomy,  or 
other  crime  against  nature,  incest, 
larceny,  forgery,  counterfeiting,  or 
bigamy,  being  infamous,  may  be 
proved  to  discredit  a  witness.  Bar- 
tholomew V.  People,  104  111.  601,  44 
Am.  Rep.  97. 

The  conviction  of  a  witness  of  trea- 
son, murder,  rape,  arson,  burglary, 
robbery,  man  stealing,  forgery,  or 
willful  and  corrupt  perjury  is  ad- 
missible to  discredit  him.  Jefferson- 
ville,  M.  &  I.  R.  Co.  V.  Riley,  39  Ind. 
S68,  588-589. 

The  fact  that  one  convicted  of  a 
crime  otherwise  infamous  was  sen- 
tenced to  the  Illinois  state  reforma- 
tory at  Pontiac  instead  of  to  state's 
prison  (incarceration  in  such  school 
not  rendering  the  convict  infamous), 
does  not  prevent  proof  thereof  from 
being  given  in  evidence  to  discredit 
a  witness  so  convicted.  "  It  is  the 
conviction  for  infamous  crime,  and 
not  the  nature  or  mode  of  punish- 
ment, that  may  affect  credibility." 
McKevitt  V.  People,  208  III.  460,  70 
N.  E.  693. 


29.  Gallagher  v.  People,  211  111. 
158,  71  N.  E.  842;  McKevitt  v.  Peo- 
ple. 208  III.  460,  70  N.  E.  693;  Dax- 
ambcklar  v.  People,  93  111.  App.  553  ; 
Bartholomew  v.  People,  104  111.  601, 
44  Am.    Rep.  97. 

See  also.  Rex  v.  Lewis,  4  Esp. 
(Eng.)  226  {compare,  however.  Ex 
parte  Arnsby,  2  Deac.  &  C.  (Eng.) 
212;  State  V.  Payne,  6  Wash.  563,  .34 
Pac.  317. 

Thus  it  is  proper  to  exclude  the 
question  asked  a  witness,  "Were  you 
ever  in  jail  in  Essex  county?"  where 
the  record  of  conviction  is  not  pro- 
duced and  the  party  did  not  have 
one  to  produce.  Com.  v.  Sullivan, 
161  ]\Iass.  59,  36  N.  E.  583. 

Record  as  best  evidence.  See  notes 
54  and  55  supra. 

30.  Arkansas. —  'Eaktr  v.  State,  58 
Ark.  513,  25  S.  W.  603. 

Georgia.  —  Taylor  v.  State,  83  Ga. 
647,  10  S.  E.  442. 

Mississippi. — Jackson  v.  State,  75 
Miss.  145,  21  So.  707. 

Missouri.  —  State  v.  Taylor,  118 
Mo.  153,  24  S.  W.  449;  State  v. 
Miller,  100  Mo.  606,  13  S.  W.  832. 

Nezv  York.  —  Spiegel  v.  Hays,  118 
N.  Y.  660,  22  N.  E.  1105;  Real  v. 
People,  42  N.   Y.  270,   282. 

Oregon.  —  State  v.  Bacon,  13  Or. 
143,  9  Pac.  393,  57  Am.  Rep.  8. 

Texas.  —  Elmore  v.  State  (Te.x. 
Crim.),  78  S.  W.  520;  Wilson  v. 
State  (Tex.  Crim.),  78  S.  W.  232; 
Keaton  v.  State,  41  Tex.  Crim.  621, 
S7  S.  W.  1125;  Gass  v.  State  (Tex. 
Crim.),  56  S.  W.  y^',  Stanley  v.  State 
(Tex.  Crim.),  44  S.  W.  519;  McNeal 
V.  State  (Tex.  Crim.),  43  S.  W.  792: 
Darbyshire  v.  State  (Tex.  Crim.),  38 
S.  W.  173;  Lights  V.  State,  21  Tex. 
App.  308,  17  S.  W.  428. 

West  Virginia.  —  State  v.  Hill,  52 
W.  Va.  296,  43  S.  E.  160. 

So  it  is  error  to  disallow  the  ques- 
tion put  a  witness  who  had  admitted 
that  he  had  pleaded  guilty  to  a  crime, 
"Were  you  sentenced  on  that  occa- 
sion to  punishment  for  eighteen 
months  in  the  penitentiary?"  People 
V.  Rodrigo,  69  Cal.  601,  11  Pac.  481. 
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onment  for  an  tiffense  a  conviction  of  which  cannot  be  shown  to 
discrc(Ht  a  witness  cannot  be  proved,'*^  except,  it  seems,  in  Mary- 
land.--'- 

(3.)  Where  Indictments  Offered  in  Evidence.  —  A  witness  may  also  in 
some  juristHctions  be  (hscredited  by  showing  that  he  has  been 
inchcted  for  an  offense  a  conviction  of  which  can  be  shown  to 
discredit  a  witness.-''-'  But  an  inchctmcnt  for  an  offense  cannot  be 
shown  where  a  conviction,  had  it  been  obtained  thereon,  conld  not 
be  shown."''* 

(4.)  Where  Arrests  Offered  in  Evidence.  —  The  same  rule  prevails  as 
to  showino-  arrests  as  in  the  case  of  indictments. ^° 


A  witness  may  be  asked  on  cross- 
■examination  whether  he  had  not  been 
arrested  previously  and  whether  he 
had  not  been  imprisoned  in  the  state's 
prison.  People  v.  Cummings,  4" 
Mich.  334,  II  N.  W.   184. 

A  witness  may  be  asked  how  many 
times  he  had  been  in  the  county  jail 
on  sentences  for  crime.  State  v. 
Martin,  124  Mo.  514,  28  S.  W.   12. 

A  witness  may  be  asked  on  cross- 
examination  whether  he  had  ever 
been  in  prison.  Russell  v.  St.  Nich- 
olas F.  Ins.  Co.,  51  N.  Y.  643. 

It  is  highly  proper  to  ask  an  ac- 
cused person  testifying  in  his  own 
behalf,  "Were  you  in  jail  at  B. ?" 
Asher  v.  Territory,  7  Okla.  188,  54 
Pac.  445. 

A  witness  may  be  cross-examined 
as  to  whether  he  had  been  sent  to 
the  reformatory  for  sodomy.  McCray 
■V.  State   (Tex.  Crim.),  44  S.  W.  170. 

The  fact  may  be  elicited  from  a 
witness  on  cross-examination  that  he 
is  working  out  a  fine  for  theft.  Sen- 
tell  V.  State,  34  Tex.  Crim.  260,  3° 
S.  W.  226. 

31.  In  California,  where  a  convic- 
tion of  a  misdemeanor  cannot  be 
shown  to  discredit  a  witness,  he  can- 
not be  questioned  as  to  his  having 
been  in  the  county  jail.  Clements  v. 
McGinn   (Cal),  33  Pac.  920. 

In  Texas,  where  only  the  convic- 
tion of  a  misdemeanor  involving  moral 
turpitude  or  of  a  felony  can  be  shown, 
.a  witness  cannot  be  asked  whether  he 
came  upon  the  witness  stand  from 
jail.     State  v.  Ezell,  41  Tex.  35. 

32.  It  is  proper  to  permit  a  wit- 
ness to  be  asked  whether  he  has 
■ever  been  confined  in  jail.  McLaugh- 
lin V.  Mencke,  80  Md.  83,  30  Atl. 
603;  Smith  V.  State,  64  Md.  25,  54 
Am.  Rep.  752. 
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(See,  however,  note  28  supra,  that 
a  witness  can  be  discredited  by  a 
conviction  only  of  an  infamous 
crime.) 

33.  All  the  authorities  cited  in 
note  21  supra  (exceptuig  the  contra- 
dictory Texas  decisions  noted)  sus- 
tain this  proposition. 

34.  Kitteringham  v.  Dance,  58 
Iowa  632,  12  N.  W.  6x2  (where  in- 
quiry as  to  indictment  for  assault 
and  battery  was  disallowed)  ;  Roop 
V.  State,  58  N.  J.  L.  479,  34  Atl.  749 ; 
Gray  v.  State  (Tex.  Crim.),  86  S. 
W.  764;  Hays  z'.  State  (Tex.  Crim.), 
82  S.  W.  511  (where  an  inquiry  as  to 
indictments  for  violating  the  local  op- 
tion law  was  held  error)  ;  Marks  v. 
State  (Tex.  Crim.),  78  S.  W.  512 
(same  holding)  ;  Lewis  v.  Bell  (Tex. 
Civ.  App.),  40  S.  W.  747;  Clark  v. 
State,  18  Tex.  App.  467  (indictment 
for  jail-breaking   cannot  be   shown). 

The  error  of  allowing  such  indict- 
ments to  be  erroneously  proved  is 
not  cured  by  an  instruction  that  the 
evidence  is  only  to  be  used  for  pur- 
poses of  impeachment.  Brittain  v. 
State,  36  Tex.  Crim.  406,  37  S.  W. 
758. 

35.  A  witness  can  be  discredited 
by  showing  his  arrest  for  an  offense, 
a  conviction  for  which  can  be  shown 
to  discredit  him.  See  State  z'.  Green- 
berg,  59  Kan.  404,  53  Pac.  61  ;  State 
V.  Pratt,  121  Mo.  566,  26  S.  W.  556; 
State  V.  Bacon,  13  Or.  143,  156,  9 
Pac.  393,  57  Am.  Rep.  8;  Jackson  v. 
State,  33  Tex.  Crim.  281,  26  S.  W. 
194,  47  Am.   St.  Rep.  30. 

But  as  in  Texas  a  violation  of  the 
local  option  law  does  not  involve 
moral  turpitude,  and  conviction  of  nn 
ofifense  not  involving  moral  turpi- 
tude cannot  be  shown  to  impeach  a 
witness,   a   witness    cannot   be   asked 
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B.  Conviction  i'or  Ckimic.  —  a.  Nature  and  Essentials  in  General. 
In  order  that  a  conviction  may  be  such  an  one  as  may  be  shown 
to  impeach  a  witness,  there  must  in  the  first  place  have  been  pro- 
ceedings looking  toward  the  determination  of  the  witness'  guilt  in 
s.  court  of  competent  jurisdiction. •'"'  Second,  there  must  have  been 
orderly  proceedings  resulting  in  a  valid  determination  of  the 
witness'  guilt.^^  Moreover,  in  some  jurisdictions,  besides  a  plea  or 
verdict  of  guilty,  it  is  also  essential  that  a  judgment  or  sentence 
has  been  passed  thereon.^**  In  other  jurisdictions,  however,  it  is 
sufificient  that  the  witness'  guilt  has  been  established  by  a  plea 
or  verdict  of  guilty.^'*     Furthermore,  the  verdict  or   judgment  or 


as  to  an  arrest  which  he  had  suf- 
fered for  violating  the  local  option 
law.  Stewart  v.  State  (Tex.  Crnn.), 
38  S.  W.   II44- 

In  some  jurisdictions  it  seems, 
however,  that  a  wider  rule  prevails 
as  to  questioning  a  witness  in  regard 
to  arrests  for  crime  than  in  proving 
convictions   therefor. 

So  in  Indian  Territory,  where  it 
seems  conviction  of  felony  only  can 
be  proved  (see  note  27  above),  a 
witness  may  be  asked  as  to  arrests 
for  disturbing  the  peace,  gambling, 
theft,  and  assault  to  kill.  Williams 
-v.  United  States  (Ind.  Ten),  69  S. 
W.  871. 

A  witness  can  also  be  asked 
whether  he  had  ever  been  arrested. 
Oxier  v.  United  States,  i  Ind.  Ten 
93,  38  S.  W.  331. 

In  Nebraska,  where  likewise  it 
seems  proof  of  convictions  is  limited 
to  felonies  (see  note  27  above)  a  wit- 
ness may  be  asked  whether  he  had 
been  arrested  for  drunkenness, 
vagrancy,  and  other  misdemeanors. 
Hill  V.  State,  42  Neb.  503,  60  N.  W. 
916. 

36.  People  v.  Maunausau,  60  Mich. 
15,  26  N.  W.  797. 

Where,  however,  the  court  has  no 
jurisdiction,  the  conviction  cannot  be 
proved.  Bodine  v.  State,  129  Ala. 
106,  29  So.  926. 

37.  People  v.  Sullivan,  34  App. 
Div.  544,  54  N.  Y.  Supp.  538. 

38.  Simons  v.  People,  150  111.  66, 
26  N.  E.   1019. 

At  any  time  before  judgment  it  is 
within  the  power  of  the  trial  court, 
on  motion  in  arrest  or  for  a  new  trial, 
to  set  aside  a  verdict  illegally  or  im- 
properly rendered.  People  v.  Maun- 
.ausau,  60  Mich.  15,  26  N.  W.  797. 


A  record  showing  that  a  witness 
pleaded  guilty  to  an  indictment,  but 
was  discharged  on  probation,  is  not 
admissible.  Fay  v.  Harlan,  128  Mass. 
224,  35  Am.  Rep.  372. 

A  record  showing  a  plea  of  guilty, 
but  no  judgment,  is  erroneously  ad- 
mitted. Com.  V.  Gorham,  99  Mass. 
420. 

It  is  improper  to  ask  a  witne.-s, 
"  Did  you  plead  guilty  to  a  peni- 
tentiary offense  down  there  in  Kan- 
sas just  before  the  sheriff  brought 
you  up  here?"  Marion  v.  State,  16 
Neb.  349,  360,  20  N.  W.  289. 

39.  People  v.  Ward,  134  Cal.  301, 
66  Pac.  372 ;  State  v.  Khowles,  98  Ale. 
429,  57  Atl.  588;  State  V.  Shaw,  y^ 
Vt.  149,  50  Atl.  863. 

"  '  Conviction  '  is  usually  defined  as 
the  legal  proceeding  of  record  which 
ascertains  the  guilt  of  the  party  and 
upon  which  the  sentence  or  judgment 
is  founded."  People  v.  Rodrigo,  69 
Cal.  601,  II  Pac.  481. 

In  Peck  V.  Choteau,  91  Mo.  138,  3 
S.  W.  577,  60  Am.  Rep.  236,  where 
there  was  a  plea  of  guilty,  but  the 
proceeding  was  afterward  dismissed 
before  judgment  was  passed,  the  court 
said:  "If  the  verdict  of  a  jury  fol- 
lowed by  a  judgment  will  affect  the 
credit  of  a  witness,  no  reason  is 
seen  why  this  solemn  admission 
should  not  have  the  same  effect.  If 
it  is  the  commission  of  the  crime 
that  affects  the  character,  then  the 
confession  is  certainly  of  equal  weight 
with   the  verdict  and  judgment." 

The  fact  that  a  witness  has  pleaded 
guilty  of  highway  robbery,  although 
he  has  not  been  sentenced,  may  be 
shown  to  affect  his  credibility. 
(When  sentenced,  the  witness  would 
be    incompetent.)     United    States    v. 
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sentence,  as  the  case  may  be,  must  be  in  full  force.  Where  it  has 
been  set  aside  by  any  appropriate  proceeding  it  no  longer  consti- 
tutes a  conviction.''" 

b.  Competency  in  General.  —  Neither  the  necessity  of  avoiding 
collateral  issues,  nor  the  injustice  of  attacking  a  witness  unprepared 
to  defend  himself,''^  requires  the  exclusion  of  proof  of  a  witness' 
conviction  of  crime  to  impeach  him,  the  first  being  minimized  by 
the  directness  and  certainty  of  proof  obtainable,''-  and  the  second 
because  preparedness  would  be  almost  useless  in  meeting  such  a 
fact.-'^' 

c.  General  Objections  to  Admissibility.  —  The  fact  that  a  pardon 
has  been  granted  docs  not  impair  the  relevancy  or  the  competency 
of  the  conviction.'*''  Nor  the  fact  that  the  conviction  was  suffered 
in  another  jurisdiction.*'^ 

d.  Manner  of  Proof.  —  (!•)  By  Record  Evidence.  —  Propriety  in 
General.  —  A  witness'  conviction  of  crime  may  always  be  proved 
by  the  record  of  his  conviction  thereof,  or  by  a  duly  certified  copy 
thereof.*^ 


Dickinson,    2    McLean    325,    25    Fed. 
Cas.  No.  14,958. 

An  indictment  for  larceny  with  a 
plea  of  guilty  thereon  is  admissible 
for  impeachment.  McGruder  v.  State, 
7i  Ga.  864. 

40.     Card  v.  Foot,  57  Conn.  427,  18 
Atl.  713.     See  also   People  v.  Ward, 
134  Cal.  301,  66  Pac.  372. 
^41.     See  V,  I,  B,  supra. 

42.  First  Objection  Untenable. 
Houston  &  T.  C.  R.  Co.  v.  Bulger 
(Tex.  Civ.  App.),  80  S.  W.  557- 

43.  A  witness  must  be  prepared  to 
meet  the  proper  evidence  of  a  prior 
conviction  of  an  infamous  crime. 
State  V.   Carson,  66  Me.    116. 

The  witness  had  an  opportunity  of 
meeting  the  charge  on  his  trial. 
State  V.  Wyse,  Z3  S.  C.  582,  12  S.  E. 
556. 

44.  Territory  v.  Chavez,  8  N.  M. 
528,  45  Pac.  1 107;  Baum  v.  Clause, 
5  Hill  (N.  Y.)  196;  Dudley  v.  State, 
24  Tex.  App.  163,  5  S.  W.  649;  Ben- 
nett V.  State,  24  Tex.  App.  72,,  5  S. 
W.  527.  5  Am.  St.  Rep.  875. 

45.  Instances  Where  Conviction 
in  Another  State  Was  Admitted. 
State  V.  Heusack  (Mo.),  88  S.  W. 
21 ;  Long  V.  State,  22  Neb.  33,  36  N. 
W.  310;  Roop  V.  State,  58  N.  J.  L. 
479,  34  Atl.  749;  Com.  V.  Barry,  8 
Pa.    Co.   Ct.  216. 

See  Palmer  v.  C.  R.  &  M.  R.  Co., 
113  Iowa  442,  85  N.  W.  756.  In 
Uhl  V.  Com.,  6  Gratt.    (Va.)    706,  a 
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record  of  a  witness'  conviction  of 
petty  larceny  in  another  state  was, 
however,  excluded. 

46.  Alabama.  —  McQueen  v.  State, 
108  Ala.  54,  18  So.  843;  Baker  v. 
Trotter,  y^,  Ala.  277. 

Arkansas.  —  Sandels  &  Hill's  Dig., 
§  2959. 

California.  —  Code  Civ.  Proc, 
§  2051  ;  People  v.  Rodrigo,  69  Cal. 
601,  II  Pac.  481  ;  People  v.  Abbott,  4 
Pac.  769;  People  %'.  Schenick,  65  Cal. 
625,  4  Pac.  675 ;  People  v.  Chin  Mook 
Sow,  51  Cal.  597. 

Colorado.  —  Mills'  Anno.  Stat.  1891. 
§  4822. 

Connecticut.  —  Hall  v.  Brown,  30 
Conn.  551. 

District  of  Columbia.  —  United 
States  V.  Neverson,  i  Mack.  152,  172. 

Georgia.  —  Killian  z'.  Georgia  R.  & 
Bkg.  Co.,  97  Ga.  727,  25  S.  E.  384; 
Johnson  zk  State,  48  Ga.   116. 

Idaho.  —  Code  Civ.  Proc,  §  4490. 

Illinois.  —  McKevitt  v.  People,  208 
111.  460,  70  N.  E.  693;  Simons  z'. 
People,  150  111.  66,  36  N.  E.  1019. 

Indian  Territory.  —  Stat.  1899, 
§  2017. 

lozva.  —  Code   1897,  §  4613. 

Kansas.  —  Bayha  z'.  Munford,  58 
Kan.  445.  49  Pac.  601. 

Kentucky.  —  Carroll's  Civ.  Code. 
Prac.    1900,   §  597. 

Maine.  —  State  v.  Farmer.  84  Me. 
436,  24  .A.tl.  985;  State  V.  Watson,  63 
Me.   128. 
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Identification  of  Witness  as  Person  Convicted.  —  An  assailed  witness 
may  properly  be  cross-examined  as  to  his  identity  with  the  person 
mentioned  in  the  record  .as •convicted.'*'  Where,  however,  the  record 
put  in  evidence  shows  the  conviction  of  a  person  of  the  same  name 
as  the  assailed  witness,  that  fact  is  prima  facie  evidence  of  identity 
between  the  convict  and  the  witness,  and  extrinsic  evidence 
of  such  identity  becomes  unnecessary,  unless  the  identity  is  disputed 
by  evidence.^* 

(2.)  Record  as  Best  Evidence.  —  In  some  jurisdictions  the  record 
of  a  witness'  conviction  constitutes  the  best  evidence  thereof,  exclud- 
ing all  other  proof.*^     In  Illinois  this  rule  applies  in  criminal  cases 


Massachusetts.  —  Com.  v.  Sullivan, 
150  Mass.  315,  23  N.  E.  47;  Com.  v. 
Quin,  5  Gray  478 ;  Com.  v.  Knapp,  9 
Pick.  496,  20  Am.  Dec.  491. 

Michigan.  —  People  v.  Maunausau, 
60  Mich.  15,  26  N.  W.  797. 

Minnesota.  —  Penal  Code,  §  531  ; 
State  V.  Adamson,  43  Minn.  196,  45 
N.  W.  152;  State  V.  Sauer,  42  Minn. 
258,  44.  N.  W.   115. 

Mississippi.  —  Helm  r.  State,  67 
Miss.  562,  7  So.  487.  Compare,  how- 
ever, Cook  V.  State,  38  So.  no,  ap- 
parently limiting  such  proof  to  cases 
where  the  assailed  witness  has  first 
been  cross-examined. 

Missouri.  —  Rev.   Stat.   1899,  §  4680. 

Montana.  —  Code  Civ.  Proc,  §3379- 

Nebraska.  —  C  o  m  p  .  Stat.  1903, 
§6891;  Reed  r.  State,  66  Neb.  184, 
92  N.  W.  321. 

Nczv  Hampshire.  —  Pub.  Stat.  1901, 
c.  224,  §  26 ;  Curtis  v.  Cochran,  50  N. 
H.  242. 

New  Jersey.  —  P.   L.    1900,   p.   362, 

§7. 

New  York.  —  Code  Civ.  Proc, 
§832. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §852;  State  v.  Bacon,  13  Or. 
143,  9  Pac.  393,  57  Am.  Rep.  8. 

Pennsylvania.  —  Com.  v.  Barry,  8 
Pa.  Co.  Ct.  216;  Buck  v.  Com.,  32 
Pittsb.   Leg.   N.  253. 

Rhode  Island.  —  State  v.  McGuire, 
15  R.  I.  23. 

South  Carolina.  —  State  v.  Wyse, 
33  S.  C.  582,  12  S.  E.  556. 

Texas.  —  Chambless  v.  State  (Te.x. 
Crim.),  24  S.  W.  899;  Dudley  v. 
State,  24  Tex.  App.  163.  5  S.  W.  649- 

In  Ohio  it  seems  that  the  record 
can  be  used  to  prove  the  conviction 
only  in  case  the  conviction  is  for  an 
infamous  crime.  Coble  v.  State,  31 
Ohio  St.  100. 


Where,  however,  the  alleged  of- 
fense with  which  the  witness  has 
been  charged  and  convicted,  as  shown 
by  the  record,  does  not  in  fact  con- 
stitute a  crime  at  all,  the  record  is 
inadmissible.  Norton  v.  Perkins,  67 
Vt.   203,  31   Atl.    148. 

The  following  are  all  alike  indis- 
pensable elements  in  the  proof  of  a 
conviction  by  the  record :  a  copy  of 
the  caption,  the  record  of  the  turning 
of  the  indictment  into  open  court  by 
the  grand  jury,  the  indictment  and 
record  of  arraignment,  the  record  of 
the  impaneling  and  verdict  of  the 
jury,  and  the  judgment  of  conviction. 
Kirby  v.  People,  123  111.  436,  15  N.  E. 
33 ;  Bartholomew  v.  People,  104  111. 
601,  44  Am.  Rep.  97. 

47.  Thompson  v.  State,  100  Ah. 
70,  14  So.  878;  Com.  V.  Sullivan,  150 
Mass.  315,  23  N.  E.  47. 

The  fact  that  the  question  put  to 
the  assailed  witness,  whether  he  is 
the  person  mentioned  in  the  record, 
is  one  that  the  witness  might  have 
been  privileged  to  answer,  does  not 
render  it  incompetent  to  ask  it.  Root 
V.  Hamilton,  105  Mass.  22. 

48.  Bayha  v.  Munford,  58  Kan. 
445,  49  Pac.  601. 

49.  Thompson  v.  State,  100  Ala. 
70,  14  So.  878;  Baker  v.  Trotter.  73 
Ala.  277 ;  Hall  v.  Brown,  30  Conn. 
551  ;  Killian  v.  Georgia  R.  &  Bkg. 
Co.,  97  Ga.  727,  25  So.  384;  Com.  v. 
Quin,  5  Gray   (Mass.)  478. 

Collateral  issues  form  no  exception 
to  the  rule  requiring  the  best  evidence 
to  be  given.  The  adverse  party  is 
entitled  to  the  same  grade  of  evi- 
dence on  either  sort  of  issue.  This 
is  both  by  reason  and  authority. 
Newcomb  v.  Griswold,  24  N.  Y.  298. 

"  It  may  be  said  that  a  witness  may 
be  introduced  unexpectedly,  and  that 
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only/''  Where,  however,  there  is  no  extended  record  of  a  convic- 
tion, the  docket  entries  thereof  may  be  put  in  evidence.^'  Where 
the  record  is  lost  or  destroyed  in  part  or  in  wiiole,  other  proof 
thereof  or  of  the  missinp;'  parts  is  admissible. •"'- 

(3.)  By  Cross-Examination  of  Assailed  Witness. —  In  all  jurisdictions 
other  than  those  wherein  the  record  is  best  evidence,  an  assailed 
witness  may  be  cross-e-xamined  as  to  his  having  suffered  a  former 
conviction,  and  the  fact  of  conviction  elicited  from  him  to  dis- 
credit   him.^^      There   seem  to   be   some   exceptions   to   this    rule, 


a  party  may  be  surprised  so  far  as 
not  to  have  the  record  of  conviction 
ready  to  produce.  This  is  very  prob- 
able ;  but  other  things  are  to  be  con- 
sidered than  the  convenience  or  inter- 
est of  parties.  It  is  against  a  funda- 
mental principle  that  a  party  shall 
accuse  himself,  and  propagate,  to 
the  remotest  period,  his  own  infamy. 
The  declaration  of  the  party  is  not 
the  best  evidence  of  which  the  case 
is  susceptible;  and  it  may  be  the 
fact  that  the  party  himself  mistakes 
the  nature  of  his  offense.  .  .  . 
"  The  hardship  of  excluding  such 
questions  is  imaginary.  If  the  wit- 
ness has  been  convicted  of  an  in- 
famous crime,  his  character  is  lost ; 
and  it  is  not  to  be  supposed  that 
there  are  not  witnesses  within  the 
reach  of  the  party  to  prove  the  char- 
acter of  the  witness.  If  the  offense 
has  been  committed  long  before,  and 
the  witness,  by  his  good  conduct,  has 
regained  his  standing  in  society,  then 
it  affords  no  regret  that  the  party 
objecting  to  his  competency  has  not 
the  record  of  his  conviction."  People 
V.  Herrick,  13  Johns.  (N.  Y.)  82,  7 
Am.  Dec.  364. 

So  a  witness  cannot  be  asked 
whether  he  had  not  pleaded  guilty 
to  a  certain  criminal  charge.  John- 
son V.  State,  48  Ga.  116. 

50.  McKevitt  v.  People,  208  111. 
460,  70  N.  E.  693;  Simons  v.  People, 
150  111.  66,  36  N.  E.  1019;  Bartholo- 
mew V.  People,  104  111.  601,  44  Am. 
Rep.  97. 

So  it  is  error  to  permit  a  certified 
copy  of  a  judgment  order  of  the 
criminal  court  of  Cook  county,  ren- 
dered on  the  29th  day  of  October, 
1881,  and  sentencing  a  witness  to 
the  penitentiary  for  the  term  of  two 
years  and  six  months,  to  be  piaced 
in  evidence   to  impeach  the  witness. 
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Kirby  v.   People,  123  111.  436,   15  N. 
E.  33- 

51.  Thompson  v.  State,  100  Ala. 
70,  14  So.  878;  State  V.  Knowles, 
98  Me.  429,  57  Atl.  588. 

52.  Where  the  accusation  and 
warrant,  part  of  the  record  of  a  con- 
viction, were  lost,  the  contents  there- 
of must  be  supplied  by  oral  testi- 
mony in  order  to  render  the  testi- 
mony sufficient  to  impeach  the  wit- 
ness. In  default  of  such  oral  proof 
the  admission  of  the  remainder  of  the 
record  is  error.  Doggett  v.  Simms, 
79  Ga.  253,  4  S.  E.  909- 

Where  the  record  was  destroyed 
by  fire,  under  the  rule  formerly  pre- 
vailing in  New  York  that  the  record 
was  the  best  evidence,  the  court  held 
that  a  certain  certificate  of  convic- 
tion was  the  best  evidence  thereof,  in 
lieu  of  the  record.  Hilts  v.  Calvin, 
14  Johns.   (N.  Y.)    182. 

53.  England.  — 2S.  &  29  Vict., 
c.  18,  §6  (criminal  cases);  Com. 
Law  Proc,  Act  1854  (17  &  18  Vict., 
c.  125)  §25  (civil  cases);  Goddard 
V.  Parr,  24  L.  J.  Ch.  783,  3  W.  R.  633- 

Contra.  —  King  v.  Inhabitants  of 
Castell  Careinion,  8  East  77. 

Ireland.  —  Com.  Law  Proc,  Act 
1854  (17  &  18  Vict.,  c.  125)  §25 
(civil   cases). 

British  Columbia.  —  Rev.  Stat.  1897, 
c.  71,  §  32. 

Nezv  Bnmszvick.  —  Consol.  Stat. 
1903,  c.  127,  §  18. 

Nova  Scotia.  —  Rev.  Stat.  1900, 
c.   163,  §45. 

Ontario.  —  Rev.  Stat.  1897,  c.  73, 
§  19. 

Victoria.  —  Ev.  Act  1890  (54  Vict., 
No.  1088)   §58. 

United  States.  — houis\'\\\e  &  N.  R. 
Co.  V.  McClish,  115  Fed.  268. 

Contra.  —  Baltimore  &  O.  R.  Co. 
V.  Rambo,  8  C.  C.  A.  6,  16  U.  S. 
App.  277,  59  Fed.  75- 
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Arkansas.  —  Sandels  &  Hill's  Dig., 
§  2959. 

C  alifornia.  —  Code  Civ.  Proc, 
§  2051 ;  People  v.  Chin  Hane,  108 
Cal.  597,  41  Pac.  697 ;  People  v. 
Meyer,  75  Cal.  383,  17  Pac.  431; 
People  V.  Rodrigo,  69  Cal.  601,  11 
Pac.  481 ;  People  v.  Abbott,  4  Pac. 
769;  People  V.  Schenick,  65  Cal.  625, 
4  Pac.  675 ;  People  v.  Chin  Mook 
Sow,  51  Cal.  597. 

Contra.  —  People  Z'.  Buckner,  4 
Pac.  489;  People  v.  McDonald,  39 
Cal.  697 ;  People  v.  Melvane,  39  Cal. 
614 ;  People  v.  Reinhart,  39  Cal.  449. 

Colorado.  — U.\\\i  Anno.  Stat.  1891, 
^  §  4822. 

Florida.  —  Roberson  v.  State,  40 
Fla.  509,  24  So.  474. 

Hazvaii.  —  Rev.  Laws  1905,  §  1955 ; 
Provisional  Government  v.  Aloiau,  9 
Hawaii  399. 

Idaho.  —  Code    Civ.    Proc,    §  4490. 

Indiana.  —  Boyle  v.  State,  105  Ind. 
469,  5  N.  E.  203,  55  Am.  Rep.  218. 

Contra.  —  Farley  v.    State,  57   Ind. 

Indian  Territory.  —  Stat. 
1899,  §  2017. 

/uilvj.  —  Code  1897,  §  4613  ;  Palmer 
V.  C.  R.  &  M.  R.  Co.,  113  Iowa  442, 
85  N.  W.  756. 

Kansas.  —  State  v.  Probasco,  46 
Kan.  310,  26  Pac.  749;  State  v.  Pfef- 
ferle,  36  Kan.  90,  12   Pac.  406. 

Kentucky.  —  Carroll's  Civ.  Code 
Prac.  1900,  §597;  Mitchell  v.  Com., 
23  Ky.  L.  Rep.  1085,  64  S.  W.  751  ; 
Wilson  V.  Com.,  23  Ky.  L.  Rep. 
1044.  64  S.  W.  457- 

Louisiana.  —  State  v.  McCoy,  109 
La.  682,  33  So.  730 ;  State  v.  Robin- 
son, 52  La.   Ann.   541,  27   So.    129. 

Contra.  —  Where  witness  was  de- 
fendant testifying  in  his  own  behalf. 
Dickinson  v.  Dustin,  21   Mich.  561. 

Minnesota.  —  Penal  Code,  §  31 ; 
State  V.  Adamson,  43  Minn.  196,  45 
N.  W.  152 ;  State  v.  Sauer,  42  Minn. 
258,  44  N.  W.    115. 

Mississippi.  —  Code  1892,  §1746; 
Cook  :•.  State,  38  So.   110. 

Missouri.  —  Rev.  Stat.  1899,  §4680; 
State  V.  Heusack,  88  S.  W.  21  ;  State 
V.  Taylor,  118  Mo.  153,  24  S.  W.  449- 

Contra.  —  State  v.  Douglas,  81  Mo, 
231 ;  State  v.  Rugan,  68  Mo.  214. 

Montana.  —  Code       Civ.       Proc, 

§  3379- 

Nebraska.  —  C  o  m  p .  Stat.  1903, 
§  6891 ;  Leo  V.  State,  63  Neb.  723,  89 


N.   W.   303 ;   Long  v.   State,  23   Neb. 
23,  36  N.  W.  310. 

Nezv  Jersey.  —  P.  L.  1900,  p.  362, 
§7;  State  V.  Fox,  57  Atl.  270;  State 
V.  Henson,  66  N.  J.  L.  601,  50  Atl. 
468,  616;  Roop  V.  State,  58  N.  J.  L. 
479,  34  Atl.  749. 

Contra.  —  State  v.  Bailly,  2  N.  J. 
L.  396. 

Nezv  Mexico.  —  Comp.  Laws  1897, 
§  3025. 

New  York.  —  Code  Civ.  Proc, 
§832;  Spiegel  V.  Hays,  118  N.  Y. 
606,  38  S.  W.  48 ;  Levine  v.  State,  35 
22  Hun  296. 

Contra.  —  Tifft  v.  Moor,  59  Barb. 
619;  In  re  Real,  55  Barb.  186,  7  Abb. 
Pr.  (N.  S.)  26;  Rathburn  v.  Ross, 
46  Barb.  124;  Newcomb  v.  Griswold, 
24  N.  Y.  298;  People  v.  Herrick,  13 
Johns.  82,  7  Am.  Dec.  364. 

North  Carolina.  —  State  v.  Law- 
horn,  88  N.   C  634. 

Ohio.  —  HanofT  v.  State,  27  Ohio 
St.   178,  41  Am.  Rep.  496. 

Oklahoma.  —  Hyde  v.  Territory,  8 
Okla.  69,  56  Pac.  851. 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat.,  §852;  State  v.  Bacon,  13  Or. 
143,  9  Pac.  393,  57  Am.  Rep.  8. 

Texas.  —  Curtis  v.  State  (Tex. 
Crim.),  81  S.  W.  29;  McDonald  v. 
State  (Tex.  Crim.),  72  S.  W.  383; 
Jones  V.  State  (Tex.  Crim.),  71  S. 
W.  962;  Chavarria  v.  State  (Tex. 
Crim.),  63  S.  W.  312;  Keaton  v. 
State,  41  Tex.  Crim.  621,  57  S.  W. 
1 125;  Batson  v.  State,  36  Tex.  Crim. 
606,  38  S.  W.  48;  Levine  v.  State,  35 
Tex.  Crim.  647,  34  S.  W.  969. 

Utah.  —  State  v.  Shockley,  80  Pac. 
865. 

Vermont.  —  McGovern  v.  Smith, 
75  Vt.  104,  53  Atl.  326;  State  V. 
Shaw,  72  Vt.  149,  50  Atl.  863. 

]]'ashington.  —  State  v.  Champoux, 
22  Wash.  339,  74  Pac  557;  State  v. 
Ripley,  32  Wash.  182,  72  Pac.  1036; 
State  V.  Gottfreedson,  24  Wash.  398, 
64  Pac.   523. 

Contra.  —  State  v.  Payne,  6  Wash. 
563,  34  Pac.   317- 

It  is  not  necessary  at  the  time  of 
the  cross-examination  of  the  witness 
to  also  produce  the  record  of  convic- 
tion. Henman  v.  Lester,  12  C.  B. 
(N.  S.)  (Eng.)  77^,  788;  Bratton  v. 
State,  34  Tex.  Crim.  477,  31  S.  W. 
379- 

Rationale.  —  "In  a  technical  sense, 
the  record  may  be  the  best  evidence 
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however,  as  in  Illinois  it  applies  in  civil  cases  only."'^  It 
is  not  necessary  in  (|uestioning  a  witness  as  to  his  conviction  of 
crime  to  specify  the  nature,  time  or  place,  or  the  court  in  which  the 
conviction  was  had  ;'""'  and  where  in  response  to  a  general  fiuestion 
a  witness  admits  his  conviction  of  an  offense,  it  is  proper  to  further 
inquire  the  nature  thereof.*^" 


and  the  rule  of  primaries  may  re- 
quire its  production.  This  general 
rule,  however,  is  of  no  great  value 
unless  in  its  application  to  the  sub- 
ject under  consideration  it  is  neces- 
sary for  the  interest  of  justice  to 
avoid  error,  exclude  falsehood,  and 
promote  the  truth.  It  can  hardly  be 
claimed  that  a  record  of  conviction 
is  any  more  convincing  to  the  mind, 
or  less  liable  to  error,  than  is  the 
witness'  own  admission  of  the  fact 
under  oath.  He  may  well  be  pre- 
sumed to  know  what  the  truth  is. 
There  is  very  little  possibility  of  his 
being  mistaken  as  to  the  fact  of  the 
conviction  and  none  as  to  the  iden- 
tity of  the  party  convicted.  He  has 
every  inducement  of  self-interest  to 
protect  his  good  name  and  reputation, 
and  it  is  inconceivable  that  he  will 
falsely  accuse  himself. 

"  In  many  cases  also  the  prompt 
and  proper  administration  of  justice 
requires  the  acceptance  of  a  broader 
and  more  liberal  rule  of  evidence. 
The  opposing  party  frequently  has  no 
knowledge  that  the  witness  is  to 
testify  until  he  takes  the  stand.  It 
may  then  be  too  late  to  obtain  a  rec- 
ord of  his  conviction  from  other 
courts  or  counties,  or  even  from  dis- 
tant states,  without  delaying  the  trial. 
Even  if  possible  to  obtain  it,  its 
production  may  be  accompanied  by 
great  expense.  Why  should  this 
burden  be  imposed  upon  a  party  seek- 
ing to  impeach  the  credibility  of  the 
witness,  if  the  witness  himself  is  will- 
ing to  admit  the  fact  sought  to  be 
proved?  ...  It  would  seem  only 
reasonable  to  explore  the  source  of 
evidence  which  is  ready  at  hand 
rather  than  to  seek  for  that  which  is 
far  away  and  which  it  may  require 
considerable  time  and  money  to  pro- 
duce, when  there  is  apparently  as 
little  liability  of  error  in  the  one 
source  of  evidence  as  in  the  other. 

"  Reason  is  the  life  of  the  law. 
.  .  .  The  all-important  thing  to 
be  proved  is  the  fact  of  conviction. 
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As  to  the  form  of  proof,  it  is  suffi- 
cient if  it  be  reasonably  free  from 
the  possibility  of  error.  To  hold  that 
we  cannot  receive  as  evidence  the 
witness'  own  admission  of  a  fact 
which  he  has  every  inducement  of 
self-interest  to  deny,  an  admission 
which  can  be  wrung  from  him  by 
the  all-compelling  power  of  truth 
alone  is  to  exalt  the  shadow  above 
the  substance,  to  return  to  the  reason- 
ing and  results  of  the  earlier  and 
darker  period  of  the  law's  develop- 
ment, rather  than  to  those  which 
have  obtained  and  prevailed  in  mod- 
ern and  more  enlightened  times." 
State  V.  Knowles,  98  Me.  429,  57  Atl. 
588. 

To  the  same  efifect,  see  Burdette  v. 
Com.,  93  Ky.  76,  18  S.  W.  loii; 
Clemens  z'.   Conrad,    19  Mich.    170. 

54.  Rev.  Stat.  1903,  c.  51,  p.  934, 
§  I ;  Handlin's  Estate,  34  111.  App.  84. 

55.  State  v.  Fox  (N.  J.),  57  Atl. 
270. 

So  it  is  error  to  refuse  a  witness 
to  be  asked  whether  he  had  been  con- 
victed of  any  offense.  Provisional 
Government  v.  Aloiau,  9  Hawaii  399. 

It  is  proper  to  ask  a  witness, 
"  Were  you  ever  convicted  in  Ar- 
kansas?" State  V.  Heusack  (Mo.), 
88  S.  W.  21. 

It  was  proper  to  ask  accused  when 
a  witness,  "  Did  you  plead  guilty  to 
an  assault  and  battery?"  Hanoff  v. 
State,  37  Ohio  St.  178,  41  Am.  Rep. 
496. 

Accused  when  a  witness  may  be 
asked,  "  Were  you  convicted  of  the 
crime  of  larceny  in  one  of  the  courts 
of  this  county?"  Hyde  v.  Territory, 
8  Okla.  69,  56  Pac.  851. 

Specification  of  Crime  Also  Proper. 
A  witness  may  be  asked  whether  in 
the  year  1897  or  1898  he  was  not  tried 
arid  convicted  in  Warren  county  upon 
a  charge  of  obtaining  a  man's  signa- 
ture to  a  promissory  note  by  false 
pretenses.  State  z'.  Carter  (Iowa), 
96  N.  W.  710. 

56.  People    v.    Putnam,    129    Cal. 
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(4.)  Effect  of  Cross-Examination  on  Right  to  Prove  Conviction. —  Where 
the  assailed  witness  does  not  distinctly  admit  his  former  conviction 
it  is  proper  to  prove  such  conviction  by  the  independent  evidence 
ordinarily  admissible  to  prove  it/'"'' 

(5.)  By  Independent  Evidence  Outside  Record. —  A  witness'  conviction 
of  crime  can  only  be  proved  by  the  record  or  on  the  witness'  cross- 
examination   (where  that  is  permissible),  and  other  proof  thereof 


258,    61    Pac.    961  ;    People    v.    Chin 
Hane,  108  Cal.  597,  41  Pac.  697. 

Yet  —  at  least  in  jurisdictions 
where  a  witness  cannot  be  cross- 
examined  as  to  particular  facts  to 
impeach  him  (see  V,  2,  B,  b,  (2), 
stipra) — the  details  and  circum- 
stances of  the  offense  cannot  further 
be  gone  into.  People  v.  Chin  Hane, 
108  Cal.  597,  41  Pac.  697 ;  People  v. 
Conley,  106  Mich.  424,  64  N.  W.  325. 

Where  not  fully  controlled  by  stat- 
ute, the  right  and  limits  of  the  cross- 
examination  as  to  particular  convic- 
tions seem  to  be  intrusted  to  the  dis- 
cretion of  the  trial  court.  Hanoff  v. 
State,  37  Ohio  St.  178,  41  Am.  Rep. 
496;  McGovern  v.  Smith,  75  Vt.  104, 
53  Atl.  326. 

Cross-Examination  as  to  Nature 
of  Crime  Where  Record  Evidence 
Introduced —  It  is  error  to  so  closely 
confine  the  proof  to  the  record  that 
the  questions,  (i)  What  the  witness 
was  sent  to  the  penitentiary  for,  and 
(2)  Whether  he  had  actually  partici- 
pated in  a  murder  to  which  he  had 
plead  guilty  in  the  second  degree, 
are  excluded,  and  that  an  offer  to 
prove  that  the  murder  was  planned 
at  a  ^secret  meeting  is  ruled  out.  Ter- 
ritory V.  Chavez,  8  N.  M.  528,  45 
Pac.    1 107. 

57.  Where  Assailed  Witness  De- 
nies Conviction,  It  May  Be  Proved. 
England.  —  28  &  29  Vict.,  c.  18,  §6 
(criminal  cases)  ;  Com.  Law  Proc, 
Act.  1854  (17  &  18  Vict.,  c.  12s) 
§  25  (civil  cases)  ;  Ward  v.  Sinfield, 
49  L.  J.  C.  P.  696,  43  L.  T.  252. 

Contra.  —  Henman  v.  Lester.  12  C. 
B.  (N.  S.)  776,  788;  Goddard  z: 
Parr,  24  L.  J.  Ch.  783,  3  W.  R.  633- 

Ireland.  —  Com.  Law  Proc,  .A.ct 
1854  (17  &  18  Vict.,  c.  125)  §25 
(civil  cases). 

British  Columbia.  —  Rev.  Stit. 
1807,   c.   71,  §  32. 

Nezv  Bru)isv.'ick.  —  Consol.  Stat. 
1903,   c.   127,   §  18. 


Nova     Scotia.  —  Rev.     Stat.     1900, 

c.    163,  §45- 

Ontario.  —  Rev.  Stat.  1897,  c.  73, 
§  18. 

Victoria.  —  Ev.  Act.  1890  (54  Vict. 
No.  1088)  §58. 

Florida.  —  Roberson  v.  State,  40 
Fla.  509,  24  So.  474. 

Hazcaii.  —  Rev.   Laws    1905,   §  1955. 

Maine.  —  State  v.  Knowles,  98  Me. 
429,  57  Atl.  588. 

Michigan.  —  Helwig  v.  Lascowski, 
82  Mich.  619.  46  N.  W.  1033,  10  L.  R. 
A.  378. 

Minnesota.  —  Penal    Code,    §531. 

Mississippi.  —  Code    1892,    §1746. 

Missouri.  —  Rev.  Stat.  1899,  §4680; 
State  V.  Rockett,  87  Mo.  666. 

Netv  Jersey.  —  P.    L.    1900,  p.   362, 

§7. 

Nezv  Mexico.  —  Comp.  Laws  1897, 
§  3025. 

Nezi'  York.  —  Code  Civ.  Proc, 
§832. 

Where  the  assailed  witness  refuses 
to  answer  when  questioned  as  to 
conviction,  it  may  also  be  proved. 
See  the  statutes  of  England,  Ireland, 
British  Columbia,  Ne\ii  Brunswick, 
Nova  Scotia,  Ontario,  Victoria,  Ha- 
waii and  New  Mexico,  above  quoted; 
also  Per  Springer,  C.  J.,  in  Oxier  7'. 
United  States,  i  Ind.  Ter.  85,  38 
S.  W.  331 ;  Arkart  r.  Stark,  6  Misc 
579,  27  N.  Y.   Supp.  301. 

Moreover,  in  some  jurisdictions, 
the  witness'  answer  may  always  be 
contradicted  by  the  cross-examining 
party.  See  the  statutes  of  Minnesota, 
Mississippi,  Missouri,  New  Jersey 
and  New  York,  above  quoted ;  also 
Cook  V.  State   (Miss.),  38  So.  no. 

Conviction  Not  Relevant  to  Princi- 
pal Issues  in  Cause — The  fact  that 
the  conviction  offered  is  not  relevant 
to  the  cause  does  not  prevent  proof 
thereof  on  the  denial  of  the  witness. 
Ward  V.  Sinfield,  49  L-  J.  C.  P. 
(Eng.)  696,  43  L.  T.  252. 
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is  excluded.^^  But  in  Colorado  and  in  civil  cases  in  Illinois  a 
conviction  may  be  proved  in  the  same  manner  as  any  fact  not 
of  record.''"  Moreover,  in  some  jurisdictions  a  certificate  duly 
issued  by  the  clerk  of  the  court  in  which  the  conviction  was 
had,  in  conformity  with  the  requirements  prescribed,  stating  the 
fact   of  conviction,   is  also  admissible  as  evidence  of  conviction.'"' 

(6.)  Prerequisites  to  Admissibility.  —  In  Wisconsin,  as  prerequisite 
to  proof  of  a  witness'  conviction  he  must  first  be  cross-examined 
in  respect  thereto  with  the  particularity  requisite  where  proof  of 
variant  statements  is  offered,"^  and  the  proof  must  correspond  with 
the  foundation."^ 

e.  Explanation  of  Conviction.  —  It  seems  that  an  assailed  wit- 
ness whose  conviction  of  crime  is  shown  to  impeach  him  may 
ordinarily  explain  the  circumstances  of  the  conviction.**^  In  some 
jurisdictions  the  witness  may  in  explanation  of  the  conviction  show 
that  in  fact  he  was  innocent  of  the  crime  for  which  he  was  con- 
victed.^*    In  other  jurisdictions,  however,  the  proof  of  the  witness' 


Necessity  of  Correspondence  Be- 
tween Cross-Examination  and  Proof. 

The  fact  that  the  record  of  conviction 
placed  in  evidence  upon  the  witness' 
denial  of  his  conviction  was  of  a 
person  of  a  different  name  from  the 
assailed  witness  is  no  objection  to 
such  evidence  where  the  witness  was 
identified  as  the  defendant  therein. 
People  V.  Chin  ]\Iook  Sow,  51  Cal. 
597- 

58.  Code  (Iowa)  1897,  §4613; 
State  v.  Knowles,  98  Me.  429,  57  Atl. 
588;  Comp.  Stat.  Neb.  1903,  §6891; 
Pullen  V.  Pullen,  43  N.  J.  Eq.  136,  6 
Atl.  887. 

So  a  warrant  of  commitment  of  a 
witness  to  jail,  while  sufficient  to 
authorize  and  justify  the  sherifif  in 
receiving  and  detaining  a  prisoner  in 
the  county  jail,  is  not  competent  evi- 
dence of  the  witness'  conviction,  when 
offered  to  impeach  him.  State  v. 
Payne,  6  Wash.  563,  34  Pac.  317. 

59.  Mills'  Anno.  Stat.  (Colo.) 
1891,  §4822;  Rev.  Stat.  (111.)  1903, 
c.  51,  p.  934,  §  I  ;  Gage  v.  Eddy,  167 
111.  102,  47  N.  E.  200;  Handlin's  Es- 
tate V.  Law,  34  111.  App.  84. 

60.  England. —2^  &  29  Vict.  c.  18, 
§  6  (criminal  cases)  ;  Com.  Law  Proc. 
Act.  1854  (17  &  18  Vict.  c.  125)  §  25 
(civil  cases). 

Ireland.  —  Com.  Law  Proc.  Act 
1854  (17  &  18  Vict.  c.  125)  §§25,  103 
(civil   cases). 

British  Columbia.  —  Rev.  Stat. 
1897,   c.    71,   §32. 
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Nc2i.'  Brunszvick.  —  Consol.  Stat, 
1903,  c.  127,  §  18. 

Nova  Scotia.  —  Rev.  Stat.  1900, 
c.    163.  §45- 

Ontario.  —  Rev.  Stat.  1897,  c.  72,. 
§  19. 

Victoria.  —  Ev.  Act.  1890  (54  Vict. 
No.  ic88)   §21. 

Maryland.  —  Pub.  Gen.  Laws  1897, 
art.  35,  §6. 

Neti.^  Mexico.  —  Comp.  Laws  1897, 
§  3025. 

61.  Sieber  v.  Amunson,  78  Wis. 
679,  47  N.  W.  1 126. 

As  to  foundation,  see  II,  3,  A, 
supra.  Compare  Qodk  v.  State 
(Miss.),  38  So.   no. 

62.  So  where  a  witness  is  merely 
asked  whether  he  was  ever  arrested 
for  fast  driving  at  a  certain  place, 
his  denial  does  not  constitute  a  suffi- 
cient foundation  for  the  introduction 
of  the  record  of  his  plea  of  guilty  to 
impeach  him,  and  its  admission  is  er- 
ror. Sieber  v.  Amunson,  78  Wis. 
679,  47  N.  W.  1 126. 

As  to  necessity  of  correspondence 
between  foundation  and  proof,  see 
11,  3.  A.  g,  supra. 

63.  Smith  v.  State,  64  Md.  25,  54 
Am.  Rep.  752. 

64.  Reed  v.  State,  66  Neb.  184,  92 
N.  W.  321  (where  record  of  convic- 
tion introduced)  ;  Wolkofif  v.  Tefift, 
27  Jones  &  S.  52,  12  N.  Y.  Supp. 
464  (where  conviction  elicited  on 
cross-examination)  ;  Sims  v.  Sims,  75 
X.  Y.  466   (where  record  of  convic- 
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conviction  is  conclusive  upon  him,  and  the  proof  that  he  was  in 
fact  innocent  must  l3€  excluded.''''  Nor  can  he  show  a  pardon/'" 
C.  Imprisonment  for  Crimk.  —  a.  Manner  of  Proof.  —  In  most 
juriscHctions  the  fact  that  a  witness  has  been  imprisoned  can  be 
eHcited  from  him  on  his  cross-examination.''^  Where  a  witness 
admits  having  been  confined  in  state's  prison  it  is  also  proper  to 
compel  him  to  state  the  nature  of  the  ofifense  for  which  he  was 
imprisoned."*  An  examination  of  a  witness  as  to  imprisonment 
is  somewhat  in  the  discretion  of  the  trial  court.*^"     Where  on  cross- 


tion  introduced)  ;  Scott  v.  State 
(Tex.  Crim),  47  S.  W.  531;  Hous- 
ton, E.  &  W.  T.  R.  Co.  V.  Runnels 
(Tex.  Civ.  App.),  46  S.  W.  394 
(where  conviction  elicited  on  cross- 
examination). 

Contra. —  Gardner  v.  Bartholomew, 
40  Barb.   (N.  Y.)   325. 

65.  Gallagher  v.  People,  211  111. 
158,  71  N.  E.  842;  State  V.  Knowles, 
5^  Me.  429,  57  Atl.  588;  State  v. 
Watson,  65  Me.  74;  Com.  v.  Taber, 
same;  Gertz  v.  Fitchburg  R.  Co.,  137 
Mass.   77,   50  Am.   Rep.  285. 

So  the  question  put  a  witness 
who  had  admitted  his  conviction  of 
larceny,  to  state  the  facts  and  cir- 
cumstances connected  with  the  trans- 
action, is  properly  excluded,  as  such 
question  would  have  allowed  the 
witness  to  state,  not  only  the  degree 
of  the  offense,  but  to  show  that  he 
had  not  committed  it.  Com.  v.  Gal- 
ligan,  155  Mass.  54,  28  N.  E.  1129. 

66.  Where  a  duly  certified  copy  of 
a  record  of  a  witness'  conviction  for 
crime  also  shows  on  its  face  his 
pardon  therefor,  it  is  error  to  permit 
the  witness  in  rebuttal  to  explain 
when  such  pardon  was  granted.  Sis- 
son  V.  Yost,  58  Hun  609,  12  N.  Y. 
Supp.  372. 

Where  a  witness'  conviction  of 
crime  is  put  in  evidence,  it  is  proper 
to  refuse  to  allow  the  other  party  to 
prove  that  he  has  been  pardoned. 
"  That  he  may  have  been  pardoned 
proves  nothing  as  to  his  credibility, 
and  to  permit  evidence  of  that  fact 
would  simply  be  to  introduce  into  the 
case  a  collateral  issue."  Gallagher  z\ 
People,  211   111.   158,  71   N.   E.  842. 

67.  The  cases  cited  in  notes  30  and 
32  supra  (see  V,  7,  A,  c,  (2)),  are 
applicable  to  this  point. 

"  It  would  be  productive  of  great 
injustice  often,  if  where  a  witness  is 
produced,  of  whom  the  opposite  party 


has  never  before  heard,  and  who 
gives  material  testimony,  and  from 
some  source,  or  from  the  manner  and 
appearance  of  the  witness,  such  party 
should  learn  that  most  of  the  life  of 
the  witness  had  been  spent  in  jails, 
and  other  prisons  for  crimes,  if  this 
fact  could  not  be  proved  by  the  wit- 
ness himself,  but  could  only  be  shown 
by  records  existing  in  distant  coun- 
ties, and  perhaps  states,  which  for 
the  purposes  of  the  trial  are  wholly 
inaccessible.  No  danger  to  the  party 
introducing  the  witness  can  result 
from  this  class  of  inquiries,  while 
their  exclusion  might,  in  some  cases, 
wholly  defeat  the  ends  of  justice." 
"  In  such  examination  the  presump- 
tion is  strong  that  the  witness  will 
protect  his  credibility  as  far,  at  least, 
as  truth  will  warrant."  Real  v.  Peo- 
ple, 42   N.   Y.  270,  281. 

"  Whilst  the  general  rule  of  prov- 
ing a  record  calls  for  its  production, 
its  details  are  not  proposed  to  be 
proven  when  a  witness  is  asked  if  he 
has  been  in  the  penitentiary,  it  being 
an  isolated  physical  fact  dehors  the 
record."  State  v.  Hill,  52  W.  Va. 
296,  43  S.  E.  160. 

Effect  of  Privilege  of  Witness  on 
Right  to  Cross-Examine "  No  wit- 
ness is  bound  to  testify  to  anything 
that  will  bring  disgrace  or  infamy 
upon  himself  or  his  family;  but  if  he 
chooses  to  answer  questions  that  are 
asked  him,  he  may  do  so,  and  it  con- 
stitutes no  legal  ground  of  objection 
on  the  part  of  another  person.  The 
witness'  character  and  reputation 
were  in  his  own  keeping  and  not  in 
that  of  the  accused."  Taylor  v. 
State,  83  Ga.  647,  10  S.  E.  442. 

68.  Spiegel  v.  Hays,  118  N.  Y. 
660.  22  N.  E.  1 105. 

69.  Smith  v.  State,  64  Md.  25,  54 
Am.  Rep.  752.  The  court's  discre- 
tion  should,  however,  be  liberally  ex- 
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examination  a  witness  denies  havings  been  imprisoned,  the  mere 
fact  of  physical  detention  (as  distinguished  from  the  fact  of 
conviction)    cannot  be  proved  by  other  evidence.'"' 

b.  Explanation  of  Iinprisonnient. — A  witness  may  explain  the 
circumstances  of  his  imprisonment.''^ 

D.  Indictments  for  Crimk.  —  a.  Admissibility  as  Affected  by 
Accused's  Discharge.  —  The  fact  that  the  prosecution  on  an  indict- 
ment against  a  witness  has  been  dismissed,^-  or  that  on  trial  the 
witness  was  acquitted  of  the  offense  charged  therein,^^  does  not 
render  the  indictment  inadmissible.^'' 

b.  Manner  of  Proof  —  (l.)  By  Record  Evidence.  —  A  witness' 
indictment  for  crime  may  be  shown  by  the  introduction  in  evidence 
of  the  indictment  itself.'^'"' 

(2.)  By  Cross-Examination  of  Assailed  Witness.  —  A  witness  may 
also  be  cross-examined  as  to  his  having  been  indicted  for  crime. ^" 
Such  cross-examination  may  be  regulated  and  controlled  by  the 
trial  court  in  the  exercise  of  a  sound  discretion.''^ 

(3.)  By  Other  Evidence.  —  A  witness'  indictment  for  crime  cannot 


ercised  with  a  view  to  arriving  at  the 
truth.     Real  v.  People,  42  N.  Y.  270. 

70.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Johnson  (Tex.),  78  S.  W.  224.  So 
if  the  question  is,  "  Have  you  been 
in  jail?"  and  the  answer,  "No,"  al- 
though the  jailer  stood  at  the  witness' 
elbow  he  could  not  be  called  to  prove 
that  the  witness  had  been  in  his  cus- 
tody. Ex  parte  Arnsby,  2  Deac.  & 
C.   (Eng.)   212. 

71.  South  Covington  &  C.  St.  R. 
Co.  V.  Beatty,  20  Ky.  L.  Rep.  1845, 
50  S.  W.  239 ;  Smith  v.  State,  64  Md. 
25 ;  Carlson  v.  Winterson,  147  N.  Y. 
652,  42   N.   E.  347- 

72.  Matkins  v.  State,  33  Te.K. 
Crim.  605,  28  S.  W.  536. 

73.  See  Clark  v.  State,  38  Tex. 
Crim.  30,  40  S.  W.  992. 

74.  As  to  the  relevancy  of  the 
fact  of  indictment  to  witness'  credi- 
bility, see  V,  7,  A,  b,  and  notes 
21  and  23  supra. 

75.  Ryan  v.  State,  97  Tenn.  206, 
36  S.  W.  930;  Floyd  V.  State  (Tex. 
Crim.),  35  S.  W.  969;  Brazos  v. 
State   (Tex.  Crim.),  33  S.  W.  540. 

76.  All  the  cases  cited  in  note 
21  supra,  V,  7,  A,  b,  are  applicable 
to  this  point,  excepting  the  Texas 
cases  cited  as  in  contradiction  of  the 
general  rule,  and  also  the  following : 
Combs  V.  State  (Tex.  Crim.),  49  S. 
W.    585;    Merritt    v.    State,    39   Tex. 
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Crim.  70,  45  S.  W.  21 ;  Bratt  v.  State 
(Tex.  Crim.),  41  S.  W.  624;  Floyd 
V.  State  (Tex.  Crim.),  35  S.  W.  969; 
Brazos  v.  State  (Tex.  Crim.),  33  S. 
W.  540. 

Question  Must  Relate  to  Relevant 

Class   of   Crimes In  Texas,   where 

only  misdemeanors  involving  moral 
turpitude,  and  felonies,  can  be  shown 
(V,  7,  C,  a,  (i)),  a  cross-question 
put  a  witness  generally,  whether  he 
had  ever  been  prosecuted  for  crime, 
is  inadmissible  because  too  general. 
Young  v.  State  (Tex.  Crim.),  60  S. 
W.   767- 

77,  Plinsky  v.  Germania  F.  &  M. 
Ins.  Co.,  32  Fed.  47 ;  People  v.  Ah 
'Who,  49  Cal.  32 ;  Parker  v.  State, 
136  Ind.  284,  35  N.  E.  1 105;  Payne 
V.  State,  40  Tex.  Crim.  290,  50  S.  W. 

So  evidence  as  to  indictments 
against  the  witness  ten  years  before 
the  trial  is  properly  excluded  by  the 
trial  court  as  too  remote.  Linz  z-. 
Skinner,    11    Tex.    Civ.    App.   512,    32 

S.  W.  915- 

And  in  order  that  the  court  may 
determine  the  matter  of  remoteness, 
the  cross-examining  party  should  fix 
some  definite  time  in  a  cross-inter- 
rogatorv  as  to  indictments.  Stull  v. 
State   (Tex.  Crim.),  84  S.  W.  1059. 

In  this  connection  see  also  V, 
I,  C. 
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be  proved  by  independent  evidence  outside  the  record  thereof,'' 
unless  by  the  written  admission  of  the  witness^" 

Where  Witness  Denies  Indictment. —  A  witness'  denial  that  he  has 
been  indicted  docs  not  alter  this  rule.®" 

c.  Explanation  of  Indictment.  —  In  explanation  of  an  indictment 
suffered  by  him  a  witness  may  show  that  he  was  acquitted  on  trial,®^ 
or  the  proceeding  against  him  was  dismissed.*-  He  cannot,  how- 
ever, introduce  evidence  tending  to  disprove  his  guilt  of  the  offense 
charged.*^ 

E.  Akrests  for  Crime.  —  A  witness  may  be  cross-examined  as 
to  his  having  been  arrested  for  crime,  and  the  fact  thereof  elicited 
from  him.^*  Such  cross-examination  may  be  regulated  and  con- 
trolled by  the  trial  court  in  the  exercise  of  a  sound  discretion.®' 
Although  on  cross-examination  a  witness  denies  an  arrest,  the 
mere  fact  of  such  arrest  cannot  be  proved  by  other  evidence.^® 

VI.  SUSTAINING  EVIDENCE. 

1.  Nature  and  Competency  in  General.  —  A.  Modes  of  Sustain- 
ing Witnesses  in  General.  —  A  witness  cannot  be  sustained  by  the 


78.  Anderson  :'.  State,  34  Ark. 
257;  Canada  v.  Curry,  7;^  Ind.  246; 
Taylor  v.  Com.,  3  Bush  (Ky.)  508; 
People  V.  Maunausau,  60  Mich.  15, 
26  N.  W.  797;  Driscoll  v.  People,  47 
Mich.  413,  II  N.  W.  221;  Texas 
Brew.  Co.  v.  Dickey  (Tex.  Civ. 
App.),  43  S.  W.  577. 

79.  A  witness  may  be  impeached 
by  the  introduction  in  evidence  of  a 
letter  written  at  his  dictation  to  a 
fellow  prisoner,  referring  to  an  in- 
dictment pending  against  him  for  an 
offense.  Carmona  v.  State  (Tex. 
C rim.),  65  S.  W.  928. 

80.  Where  on  cross-examination 
a  witness  denies  having  been  indicted, 
it  cannot  be  proved  (by  evidence 
outside  the  record  of  the  indictment) 
to  impeach  him.  Yewin's  Case,  2 
Camp.  (Eng. )  638;  Coleman  v. 
Southern  R.  Co.  (N.  C),  50  S.  E. 
690;  Com.  V.  Murray,  13  Phila.  R. 
(Pa.)  454;  Hill  V.  State,  91  Tenn. 
521,  19  S.  W.  674;  People  V.  Hite, 
8  Utah  461,  2,Z  Pac.  254. 

81.  Stewart  v.  State  (Tex. 
Crim.),  67  S.  W.  107;  Burks  v. 
State,  40  Tex.  Crim.  167,  49  S.  \V. 
389;  Jackson  v.  State,  2>:i  Tex.  Crim. 
281,  26  S.  W.  194,  47  Am.  St.  Rep. 
30. 

15 


82.  Stewart  v.  State  (Tex. 
Crim.),  67  S.  W.  107. 

83.  Rvan  t.  State,  97  Tenn.  206, 
36  S.  W.  930;  Whitley  v.  State  (Tex. 
Crim.),  56  S.  W.  69.  Compare,  how- 
ever, Tippett  V.  State,  ^7  Tex.  Crim. 
186,  39  S.  W.  120. 

"  Such  a  practice  would  involve  in- 
terminable investigations  of  collateral 
issues,  confuse  the  minds  of  the  jury, 
and  result  in  extravagant  consump- 
tion of  public  time  and  revenues." 
Ryan  r.  State,  97  Tenn.  206,  36  S. 
W.   930. 

84.  Williams  v.  United  States 
(Ind.  Ten),  69  S.  W.  871;  Oats  v. 
United  States,  i  Ind.  Ter.  IS2,  38  S. 
W.  672;  Oxier  v.  United  States,  i 
Ind.  Ter.  85,  38  S.  W.  331 ;  State  v. 
Greenburg,  59  Kan.  404.  53  Pac.  61  ; 
State  V.  Pratt,  121  Mo.  566,  26  S. 
W.  556;  Hill  V.  State,  42  Neb.  503, 
60  N.  W.  916;  State  v.  Bacon,  13  Or. 
143-  156,  9  Pac.  393,  57  Am.  Rep.  8; 
Jackson  v.  State,  2>3  Tex.  Crim.  281, 
26  S.  W.  194,  47  Am.  St.  Rep.  30. 

85.  Parker  v.  State,  136  Ind.  284, 
35  N.  E.  1105;  Oxier  v.  United 
States,  I  Ind.  Ter.  85,  38  S.  W.  331 ; 
State  V.  Bacon,  13  Or.  143,  156,  9 
Pac.  393,  57  Am.  Rep.  8. 

86.  Oxier  v.  United  States,  i  Ind. 
Ter.  85,  38  S.  W.  331. 
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proof  of  collateral  facts  and  circumstances  tending  to  establish  the 
probable  truth  of  his  testimony.^^  The  sustaining  party  cannot 
properly  be  confined  merely  to  an  examination  of  such  impeaching 
witnesses  as  have  been  produced  to  impeach  the  witness.^** 

B.  Prerequisites  to  Sustainment. — a.  Propriety  of  Sustain- 
ment  as  Affected  by  Impeachment.  —  Ordinarily  a  witness  that  hab 
be^n  impeached  may  also  be  sustained.*"  Where  a  witness'  char- 
acter has  not  been  assailed  by  any  proper  impeaching  evidence, 
sustaining  evidence  is  ordinarilv  inadmissible.""     Yet  it  seems  that 


87.  Benson  z:  State,  79  Miss.  538, 
31    S.    E.    200. 

88.  State  v.  Waggoner,  39  La. 
Ann.  919,  3  So.  119. 

89.  Surles  v.  State,  89  Ga.  167,  15 
S.  E.  38;  Walker  z'.  Phoenix  Ins. 
Co.,  62  AIo.  App.  209 ;  State  z'.  Jones, 
29  S.  C.  201,  7  S.  E.  296;  Howard  v. 
Galbraith  (Tex.  Civ.  App.),  30  S. 
W.  689. 

"  It  surely  is  not  because  the  im- 
peachment has  been  effected  by  the 
testimony  of  witnesses,  or  by  gen- 
eral evidence  as  to  character,  or  in 
a  particular  way  —  all  this,  of  itself, 
can  be  of  no  great  importance  —  but 
it  is  because  the  impeachment,  the 
effect  of  the  proof,  in  whatever  way 
introduced,  tends  directly  to  over- 
come the  presumption  of  good  char- 
acter upon  which  the  party  had  a 
right  in  the  first  instance  to  rely; 
because  a  material  part  of  his  proof 
is  struck  at  by  shaking  confidence  in 
the  integrity  and  truth  of  the  witness 
upon  whom  it  depends.  For  this 
reason  the  presumption  of  good  char- 
acter may  no  longer  exist;  it  may 
have  been  overthrown  by  the  force 
of  affirmative  evidence,  and  the 
facts  which  were  proved  and  mate- 
rial to  the  support  of  the  principal 
issue,  before  dependent  upon  this 
presumption,  must  stand  or  fall  by 
evidence  rebutting  the  impeachment ; 
if  that  can  be  removed,  the  presump- 
tion revives,  and  the  facts  are  again 
sustained  upon  the  good  character  of 
the  witness."  Per  Nelson,  C.  J.,  in 
People  V.  Rector,  19  Wend.  (N.  Y.) 
569,  611-612. 

90.  England.  —  Dodd  v.  Norris,  3 
Camp  519  (sustainment  by  character 
evidence  inadmissible). 

United  States.  —  Woey  Ho  v. 
United  States,  48  C.  C.  A.  705,  109 
Fed.  888  (sustainment  by  character 
evidence     inadmissible)  ;      Spurr     v. 
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United  States,  31  C.  C.  A.  190,  87 
Fed.  701,  714  (sustainment  by  char- 
acter evidence  inadmissible)  ;  United 
States  V.  Holmes,  i  Cliff.  98,  26  Fed. 
Cas.  No.  15,382  (correspondent 
statements  inadmissible)  ;  Wright  z. 
Deklyne,  Pet.  C.  C.  199,  30  Fed.  Cas. 
No.  18,076  (correspondent  statements 
inadmissible). 

Alabama.  —  Funderburg  v.  State, 
100  Ala.  36,  14  So.  877  (same  hold- 
ing). 

Arkansas.  —  Sandels  &  Hill's  Dig.. 
§2961  (sustainment  by  character  ev- 
idence  inadmissible). 

California.  —  Code  Civ.  Proc, 
§2053  (sustainment  by  character  ev- 
idence  inadmissible). 

Connecticut.  —  State  v.  Ward,  49 
Conn.  429,  442  (sustainment  by  char- 
acter evidence  inadmissible)  ;  Rogers 
z\  Moore,  10  Conn.  13  (same  hold- 
ing). 

Georgia.  —  Travelers'  Ins.  Co.  v. 
Sheppard,  85  Ga.  751,  12  S.  E.  18 
(sustainment  by  character  evidence 
inadmissible). 

Idaho.  —  Code  Civ.  Proc,  §  4492 
(sustainment  by  character  evidence 
inadmissible). 

Illinois.  —  Magee  v.  People,  139 
111.   138,  28  N.  E.  1077. 

Indiana.  —  Clackner  v.  State,  33 
Ind.  412. 

Indian  Territory.  —  Stat.  1899, 
§2019  (sustainment  by  character  ev- 
idence inadmissible). 

lozva.  —  State  v.  Archer,  yi  Iowa 
320,  35  N.  W.  241  (sustainment  by 
character  evidence  inadmissible). 

Kentucky.  —  Carroll's  Code  Civ. 
Proc,  1900,  §  599  (sustainment  by 
character   evidence    inadmissible). 

Louisiana.  —  State  v.  Fruge,  44  La. 
Ann.  165,  ID  So.  621  (sustainment  by 
character  evidence)  ;  Gilmore  v. 
Brenham,  3  La.  Ann.  32. 

Massachusetts.  —  Gertz     z'.     Fitch- 
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the  fact  that  an  attempted  impeachment   is  apparently   futile  does 
not  prevent  the   introduction   of  sustaining  evidence."^     The  mere 


burg  R.  Co.,  137  Mass.  77,  50  Am. 
Rep.  285 ;  Atwood  v.  Dearborn,  i 
Allen  483,  79  Am.  Dec.  755  (sus- 
tainment  by  character  evidence  inad- 
missible) ;  Com.  V.  Ingraham,  7 
Gray  46;  Deshon  v.  Merchants'  Ins. 
Co.,  II  Mete.  199  (correspondent 
statements   inadmissible). 

Missouri.  —  Fulkerson  v.  Murdock, 
53  Mo.  App.  151  (sustainment  by 
character  evidence  inadmissible)  ; 
State  V.  Grant,  79  Mo.  113,  133,  49 
Am.  Rep.  218  (correspondent  state- 
ments inadmissible). 

Montana.  —  Code  Civ.  Proc,  §  3381 
(sustainment  by  character  evidence 
inadmissible). 

New  York.  —  People  v.  Gay,  7  N. 
Y.  378,  affirming  i  Park.  Crim.  308 
(sustainment  by  character  evidence 
inadmissible)  ;  Jackson  d.  People  v. 
Etz,  5  Cow.  314  (correspondent 
statements  inadmissible). 

Oregon.  —  Bel.  &  C.  Anno.  Codes 
&  Stat,  §854  (sustainment  by  char- 
acter evidence  inadmissible). 

South  Carolina.  —  State  v.  Jones, 
29  S.  C.  201,  7  S.  E.  296. 

Texas.  —  Reese  v.  State,  43  Tex. 
Crim.  539,  67  S.  W.  325  (correspond- 
ent statements  inadmissible)  ;  Red  v. 
State,  39  Tex.  Crim.  414,  46  S.  W. 
408  (correspondent  statements  inad- 
missible) ;  Doucette  v.  State  (Tex. 
Crim.),  45  S.  W.  800  (correspondent 
statements  inadmissible)  ;  Murphy  v. 
State  (Tex.  Crim.),  40  S.  W.  978 
(sustainment  by  character  evidence 
inadmissible)  ;  Morrison  v.  State,  37 
Tex.  Crim.  601,  40  S.  W.  591  (sus- 
tainment by  character  evidence  inad- 
missible). 

Virginia.  —  Reynolds  v.  Richmond 
&  M.  R.  Co.,  92  Va.  400,  23  S.  E.  770 
( sustainment  by  character  evidence 
inadmissible). 

"  A  witness  whose  credibility  has 
not  been  assailed,  but  who  is  sup- 
ported by  evidence  of  good  character, 
is  very  apt  to  be  credited  by  the  jury 
with  a  standing  above  that  given  to 
other  witnesses  who  are  not  so  sup- 
ported." Diffenderfer  v.  Scott,  5  Ind. 
App.  243,  32  N.  E.  87. 

"  Should  a  party  offer  to  do  so,  it 
would  show  that  he  was  conscious 
his    own    witness    required    support, 


and,  without  it,  was  unworthy  of  be- 
lief." People  V.  Vane,  12  Wend.  (N. 
Y.)  78. 

The  mere  introduction  of  proof  of 
the  unchastity  of  prosecutrix,  who 
also  was  a  witness,  no  pretense  be- 
ing made  that  such  proof  was  given 
for  purposes  of  impeachment,  but  be- 
ing given  as  defensive  matter,  does 
not  authorize  the  admission  of  evi- 
dence sustaining  the  witness'  reputa- 
tion for  truth  and  veracity.  Bell  z'. 
State,  124  Ala.  94,  27  So.  414. 

A  witness  cannot  be  permitted  to 
testify  on  direct  examination  that  his 
character  for  truth  and  veracity  had 
never  been  attacked,  and  that  he 
boarded  with  Kennedy,  the  tailor, 
who  could  testify  to  his  good  charac- 
ter. Savannah,  F.  &  W.  R.  Co.  v. 
Harrigan,  80  Ga.  602,  7  S.  E.  280. 

Where  a  witness'  variant  state- 
ments have  been  proved  to  impeach 
him,  and  he  has  afterward  been  sus- 
tained by  character  evidence,  the 
party  calling  the  impeaching  wit- 
nesses cannot  thereupon  introduce 
evidence  to  sustain  the  impeaching 
witnesses.  Fox.  r.  Robbins  (Tex. 
Crim.),  70  S.  W.  597. 

In  the  early  case  of  Eaton  v. 
White,  2  Pin.  (Wis.)  42,  the  erro- 
neous admission  of  sustaining  evi- 
dence was  held  to  be  harmless  error, 
as  the  failure  to  prove  the  witness' 
good  character,  if  undertaken,  would 
be  injurious  to  the  party  attempting 
to  sustain  the  witness,  while,  if  es- 
tablished, it  could  not  be  injurious 
to  the  other  party. 

91.  It  is  to  be  borne  in  mind  that 
the  interrogatory  and  the  answer  arc 
matters  occurring  before  the  jury, 
and  that  in  the  manner  in  which  the 
answer  is  given,  though  in  language; 
apparently  favorable  to  the  witness, 
there  yet  might  be  conveyed  the  im- 
pression of  doubt  and  uncertainty  as 
to  his  reputation.  Moreover,  to  ex- 
clude the  sustaining  evidence  where 
the  character  has  not  in  fact  been 
impeached,  would  make  it  necessary 
for  the  court  in  each  case  to  judge 
of  the  effect  of  any  impeaching  tes- 
timony put  in,  and  whether  or  not 
the  impeachment  was  successful,  in- 
asmuch as  in  the  latter  case  it  would 
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fact  that  a  party  suspects  that  his  witness  will  be  assailed  is  no 
sufficient  ground  for  the  admission  of  sustaining  evidence  of  any 
sort.®^ 

b.  As  Affected  by  Otiicr  Matters. — (1.)  Contradiction  of  Witness. 
In  a  few  jurisdictions  any  witness  who  has  been  contradicted  in  a 
material  matter  by  other  substantive  evidence  may  properly  be 
sustained  by  proof  of  correspondent  statements,'*''  but  in  other 
jurisdictions  he  cannot  be."*  Likewise  in  a  few  jurisdictions  any 
witness  so  contradicted  may  properly  be  sustained  by  evidence 
directly  sustaining  his  truthfulness ;"°  but  in  other  jurisdictions  he 
cannot   be.""     In  Texas,   however,   it   seems   that   an   exception   is 


be  the  duty  of  the  court  to  exclude 
sustaining  evidence.  Great  practical 
difficulties  would  result  from  this 
course.  Com.  v.  Ingraham,  7  Gray 
(Mass.)  46. 

92.  United  States  v.  Holmes,  i 
Cliff.  98,  26  Fed.  Cas.  No.  15,382; 
Renfro  v.  State,  42  Tex.  Crim.  393, 
56  S.  W.  1013;  State  V.  Stalcy,  45 
VV.  Va.  792,  2,2  S.  E.  198. 

93.  Mallonee  v.  Duff,  72  Md.  283 ; 
Bloomer  v.  State,  48  Md.  521,  537; 
Cooke  V.  Curtis,  6  Har.  &  J.   (Md.) 

So  where  a  witness  testifies  as  an 
eye-witness  of  a  transaction,  and  tes- 
timony is  given  that  he  was  not  at 
the  time  stated  in  the  company  of 
the  person  he  claimed  to  be,  proof 
of  his  former  statements  correspond- 
ing with  his  testimony  is  admissible. 
United  States  v.  Neverson,  i  Mack. 
(D.  C.)  152. 

94.  Wright  V.  Deklyne,  Pet.  C.  C. 
199,  30  Fed.  Cas.  No.  18,076;  Reed 
V.  New  York  C.  R.  Co.,  45  N.  Y. 
574- 

95.  George  v.  Pilcher,  28  Gralt. 
(Va.)    299,   26  Am.   Rep.   350. 

Contra.  —  Vernon  v.  Tucker,  30 
Md.  456. 

For  evidence  held  insufficient  to 
constitute  contradiction,  warranting 
character  evidence  to  sustain  witness, 
see  Reynolds  v.  Richmond  &  M.  R. 
Co.,  92  Va.  400,  23  S.  E.  770. 

To  permit  the  credit  of  witnesses 
to  be  put  in  issue  by  reason  of  con- 
tradictions between  their  testimony, 
and  then  to  deny  to  either  side  the 
right  to  sustain  its  witness  by  proof 
of  good  reputation  for  veracity, 
would  be  to  deprive  the  jury  of  ev- 
idence necessary  to  the  determina- 
tion of  the   issue  thus    submitted   to 
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them.  In  a  criminal  case  where  wit- 
nesses for  the  opposite  sides  contra- 
dict each  other,  and  the  defendant 
sustains  his  witness  by  evidence  of 
good  reputation  for  veracity,  it  is 
proper  for  the  state  to  sustain  its 
witness  by  like  testimony.  Davis  v. 
State,  38  Md.  15,  50. 

96.  England.  —  Bishop  of  Dur- 
ham V.  Beaumont,  i  Camp.  207. 

United  States.  —  Spurr  v.  United 
States,  31  C.  C.  A.  190,  203,  87  Fed. 
701. 

Alabama.  —  Bell  v.  State,  124  Ala. 
94,  27  So.  414;  Turner  v.  State,  124 
Ala.  59,  27  So.  272 ;  Funderberg  v. 
State,  100  Ala.  36,   14  So.  877. 

California.  —  People  v.  Bush,  65 
Cal.   129,  3  Pac.  590. 

Connecticut.  —  State  v.  Ward,  49 
Conn.  429,  442. 

Georgia.  —  Anderson  v.  Southern 
R.  Co.,  107  Ga.  500,  33  S.  E.  644; 
Bell  V.  State,  100  Ga.  78,  27  S.  E. 
669;  Miller  v.  Western  &  A.  R.  Co., 
93  Ga.  480,  21  S.  E.  52. 

Louisiana.  —  Gilmore  v.  Brenham, 
3   La.  Ann.  3^. 

Massachusetts.  —  Atwood  v.  Dear- 
born, I  Allen  483,  79  Am.  Dec.  755. 

New  York.  —  Starks  v.  People,  5 
Denio  106;  People  v.  Rector,  19 
Wend.   5169,  582,  612. 

Pennsylvania.  —  Com.  v.  Hazlett, 
14  Pa.  Super.  Ct.  352,  376. 

South  Carolina.  —  Farr  v.  Thonij)- 
son,   Cheves  37. 

Te.xas. — Jacobs  v.  State  (Tex. 
Crim.),  59  S.  W.  iiii;  Harris  v. 
State  (Tex.  Crim.),  45  S.  W.  714; 
Tomson  V.  Heidenheimer  (Tex.  Civ. 
App.),  40  S.  W.  425. 

Vermont.  —  Stevenson  v.  Gun- 
ning's Estate,  64  Vt.  601.  25  Atl.  697. 

"  If,  in  every  case  where  the  wit- 
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recognized  to  the  rule  forbidding  sustainment  of  a  contradicted  wit- 
ness where  the  witness  is  a  stranger  in  the  community  wherein 
the  trial  is  held,  in  which  case  he  may  be  sustained  by  character 
evidence."^ 

(2.)  Disparaging  Cross-Examination  of  Witness,  —  In  a  few  jurisdic- 
tions, where  a  witness'  cross-examination  by  reason  of  the  substance 
and  manner  of  asking  the  ([uestions  is  calculated  to  call  in  ciuestion 
his  truthfulness,  he  may  be  sustained;''^  in  other  jurisdictions,  how- 
ever,  such   cross-examination   does   not   warrant  his   sustainment."* 

(3.)  Witness  Stranger  in  Community.  —  In  Connecticut  only,  the 
mere  fact  that  a  witness  is  a  stranger  in  the  commvmity  warrants 
the  introduction  of  proof  of  his  good  reputation  for  truth  and 
veracity,  but  of  that  proof  only.^ 


nesscs  are  in  direct  and  irreconcilable 
conflict,  general  character  proof  can 
be  introduced,  the  disputed  issues  of 
fact  will  be  lost  sight  of  in  a  mass 
of  testimony  sustaining  or  impeach- 
ing the  various  witnesses  in  the 
case.  ...  It  is  true  that  contra- 
dicting testimony  may  have  an  effect 
indirectly  to  impeach  in  the  mind  of 
the  trier  the  character  of  the  wit- 
ness contradicted,  but  that  is  not  the 
purpose  of  the  testimony.  It  does 
not  matter  how  much  a  witness  may 
be  contradicted,  his  general  charac- 
ter is  presumed  good  until  it  is  as- 
sailed by  some  recognized  mode  of 
impeachment.  .  .  .  Until  it  is  im- 
peached it  is  not  in  issue,  and  we 
think  the  ends  of  justice  will  be 
subserved  by  confining  the  testimony 
to  the  issues  of  fact  essential  to  the 
determination  of  the  controversy  be- 
fore the  court."  Louisville  &  N.  R. 
Co.  V.  McClish,   IIS  Fed.  268. 

"  Contradictory  testimony  of  differ- 
ent witnesses  may  proceed  from  want 
of  equal  knowledge  or  observation, 
not  involving  the  moral  character  of 
either." 

If  such  evidence  were  admitted 
"  great  delay  and  confusion  would 
arise;  and  as  almost  all  cases  are 
tried  on  controverted  testimony, 
each  witness  must  bring  his  com- 
purgators to  support  him  when  he  is 
contradicted,  and  it  would  indeed  be 
a  trial  of  witnesses,  and  not  of  the 
action."  Vernon  v.  Tucker,  30  Md. 
456. 

97.  Harris  v.  State  (Tex.  Crim.^, 
45  S.  W.  714- 

Compare  Texas  &  P.  R.  Co.  v. 
Raney,  86  Tex.  363,  25  S.  W.  1 1,  af- 


iirmiiig    (Tex.   Civ.   App.)    23   S.   W. 
340. 

98.  United  States  v.  Neverson,  i 
Mack.  (D.  C.)  152,  171-172  (sustain- 
ment by  correspondent  statements)  ; 
March  v.  Harrell,  46  N.  C.  329  (sus- 
tainment by  correspondent  state- 
ments) ;  Warfield  v.  Louisville  &  N. 
R.  Co.  (Tenn.),  55  S.  W.  304  (sus- 
tainment by  evidence  of  good  repu- 
tation) ;  Harrington  v.  Louisville  & 
N.  R.  Co.,  104  Tenn.  74,  55  S.  VV. 
304,  78  Am.  St.  Rep.  911  (sustain- 
ment by  evidence  of  good  reputa- 
tion). 

99.  Doe  d.  Reed  v.  Harris,  7  Car. 
&  P.  (Eng.)  330;  Spurr  v.  United 
States,  31  C.  C.  A.  190,  87  Fed.  701, 
714;  State  z'.  Owens,  109  Iowa  i, 
79  N.   W.  462. 

In  Texas,  however,  it  seems  that 
where  the  witness  is  a  stranger  in 
the  community,  such  a  cross-exami- 
nation warrants  the  admission  of  sus- 
taining evidence.  So  where  a  wit- 
ness is  a  stranger  in  the  community 
and  testifies  to  isolated  facts,  and 
his  cross-examination  strongly  tends 
to  discredit  his  statements,  as  where 
he  testified  to  the  execution  of  a  bill 
of  sale  in  his  presence,  but  was  un- 
able in  any  way  to  describe  the  al- 
leged vendor,  his  character  for  truth 
and  veracity  may  be  proved  to  sus- 
tain him  and  its  disallowance  is  er- 
ror. Phillips  V.  State,  19  Tex.  App. 
158.  Compare,  however,  Payne  z: 
State,  40  Tex.  Crim.  290,  50  S.  W. 
363:  Texas  &  P.  R.  Co.  v.  Raney. 
86  Tex.  363,  25  S.  W.  II. 

1.  Merriam  v.  Hartford  &  N.  H. 
R.  Co.,  20  Conn.  354,  52  Am.  Dec.  34+- 

Contra.  —  Murphy   v.    State    (Tex. 
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(4.)  Witness  Accomplice.  —  The  testimony  of  a  witness  admitted  to 
be  an  accomplice  may  be  sustained.^ 

C.  Genkral  Oc/ections  to  Sustaining  Evidence.  —  The  fact 
that  the  assailed  witness  on  redirect  examination  was  not  called 
upon  to  explain  certain  impeaching-  evidence  that  had  been  elicited 
from  him  on  cross-examination  does  not  render  it  improper  to  intro- 
duce evidence  to  sustain  him.^  Nor  does  the  fact  that  the  admis- 
sion of  the  sustaining-  evidence  would  embarrass  the  progress  of  the 
trial  warrant  its  rejection.* 

2.  Relation  of  Party  to  Witness  as  Affecting  Right  to  Sustain. 
Where  a  witness  is  im])cached  by  the  party  a.gainst  whom  he  is 
called,  the  party  calling  the  witness  may  sustain  him.^  Where  a 
party  impeaches  his  own  witness,  it  is  the  right  of  an  adverse  party 
to  sustain  him.^  But  it  is  not  error  in  such  case  to  refuse  to  permit 
the  party-  who  impeached  the  witness  to  afterward  sustain  himJ 
Where  an  accused  person  testifies  in  his  own  behalf  he  is  not  in 
his  character  of  a  witness  entitled  to  any  privilege  to  introduce 
sustaining  evidence  not  extended  to  other  witnesses.® 

3.  Who  May  Sustain.  —  Any  party  to  a  proceeding  may  in  a 
proper  case  sustain  a  witness.**  Where  a  party  impeaches  his  own 
witness  it  is  the  personal  right  of  the  witness  to  sustain  himself.^" 

4.  Who  May  Be  Sustained.  —  Any  w- itness  or  person  that  may 
be  impeached  may  likewise  be  sustained,  as  a  witness  competent 
only  by  statute,^^  an  accomplice  when  a  witness  in  a  criminal  cause 

Crim.),  40  S.  W.  978;  Texas  &  P.  169;    Coffin    v.    Anderson,   4   Blackf. 

R.  Co.  V.  Raney,  86  Tex.  363,  25  S.  (Ind.)  395;  State  v.  Caddy,  15  S.  D. 

W.  II.  167,  87  N.  W.  927;  Kimball  v.  State. 

2.  Where  on  direct  examination  a  27  Tex.  Crim.  230,  39  S.  W.  297; 
witness  shows  that  he  is  an  accom-  Hamilton  v.  State,  36  Tex.  Crim. 
plice,  his  correspondent  statements  27^^  37  S.  W.  431 ;  Campbell  v.  State, 
may  be  proved  to  sustain  him.  For  35  Tex.  Crim.  160,  32  S.  W.  774; 
such  testimony  comes  from  a  tainted  Kirk  v.  State.  35  Tex.  Crim.  224,  32 
source  and  may  well  be  doubted,  and  S.  W.  1045 ;  Eaton  v.  White,  2  Pin. 
the   principle   that   a   witness   who    is  (Wis.)   42. 

impeached  may  be  supported  applies.  6.     Keith   v.    State,   38  Tex.    Crim. 

People  7'.  Vane,  12  Wend.  (N.  Y.)  78.  678,  44  S.  W.  847. 

(While  correspondent  statements  are  7.     Mealer  v.  State,  32  Tex.  Crim. 

not  now   admissible  in   New   York  to  102,  22  S.  W.  142. 

sustain  a  witness,  that  does  not  seem  8.     Spurr  v.   United    States,  31    C. 

to  affect  the  rule  here  announced  in  C.  A.  190,  203,  87  Fed.  701,  714. 

other  respects).  9.     Easterwood    v.    State,    34   Tex. 

3.  For  while  the  facts  brought  out  Crim.  400,  31  S.  W.  294,  where  ae- 
on cross-examination  might  be  true  cused  having  given  evidence  of  the 
but  incapable  of  explanation,  it  might  variant  statements  of  a  state's  wit- 
be  that  the  witness'  reputation  for  ness,  the  state  was  held  properly  per- 
truth  still  would  be  upheld  by  his  mitted  to  sustain  the  witness  by  cor- 
neighbors.     Per     Nelson,     C.    J.,     in  respondent  statements. 

People  V.  Rector,  19  Wend.   (N.  Y.)  10.     Farr     v.     Thompson,     Cheves 

569,  613.  (S.  C.)   2>7. 

4.  Per  Nelson,  C.  J.,  in  People  v.  11.  A  witness  rendered  competent 
Rector,  19  Wend.  (N.  Y.)  569,  614.  by  statute,  whose  variant   statements 

5.  Brookbank    v.    State,    55    Ind.  have    been    proved    to    impeach    him, 
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may  be  sustained   by   proof  of  good   reputation   for   veracity,^-   as 
may  be  an  instrumental  witness.^* 

5.  Correspondent  Statements  as  Sustaining  Evidence.  —  A.  Rele- 
vancy AND  CoMi'KTF.NCv  IN  C'.EXEKAL.  —  a.  Ill  Cosc  of  Impcacli- 
mcnt  by  Variance.  —  Where  a  witness  has  been  impeached  by  proof 
of  variant  acts  or  statements,  it  is  proper  in  some  jurisdictions 
afterward  to  introduce  evidence  of  the  witness'  statements  corre- 
spondent' with  his  testimony  to  re-estabHsh  his  character  for  truth- 
fuhiess."     In  IVIichigan,  while  the  reception  of  correspondent  state- 


may  be  sustained  by  character  evi- 
dence, the  same  as  a  witness  compe- 
tent at  common  law.  Sweet  v.  Sher- 
man, 21  Vt.  23. 

12.  An  accomplice,  when  a  wit- 
ness, may  be  sustained  the  same  as 
any  other  witness  by  proof  of  good 
reputation  for  veracity.  Anderson  v. 
State,  34  Tex.  Crim.  546,  31  S.  W. 
673,  53  Am.  St.   Rep.  722. 

13.  Where  the  contestant  of  a  will 
puts  in  evidence  the  statement  of  a 
subscribing  witness  to  the  will  that 
the  will  was  not  properly  attested  and 
that  he  had  signed  it  after  the  tes- 
tator's death,  the  subscribing  witness' 
character  may  be  proved  to  sustain 
him.  Provis  v.  Reed,  5  Bing.  (Eng.) 
435- 

14.  Indiana.  —  Hobbs  v.  State,  133 
Ind.  404,  32  N.  E.  1019,  18  L.  R.  A. 
774;  Hodges  V.  Bales,  102  Ind.  494, 
I  N.  E.  692;  Dodd  V.  Moore,  92  Ind. 
397;  Carter  v.  Carter,  79  Ind.  466; 
Brookbank  v.  State,  55  Ind.  169; 
Dailey  v.  State,  28  Ind.  285 ;  Perkins 
V.  State,  4  Ind.  222;  Beauchamp  v. 
State,  6  Blackf.  299;  Coffin  v.  Ander- 
son, 4  Blackf.  395. 

Louisiana.  —  State  v.  Fontenot,  48 
La.  Ann.  283,  19  So.  113. 

Contra.  —  State  v.  Cady,  46  La. 
Ann.   1346,   16  So.   195. 

North  Carolina.  —  State  v.  Staton, 
114  N.  C.  813,  19  S.  E.  96;  State  V. 
Rowe,  98  N.  C.  629,  4  S.  E.  506; 
Hinton  v.  Pritchard,  98  N.  C.  355,  4 
S.  E.  462 ;  Jones  v.  Jones,  80  N.  C. 
246;  State  V.  Parrott,  79  N.  C.  615; 
State  V.  George,  30  N.  C.  324;  John- 
son V.  Patterson,  9  N.  C.  183,  n  Am. 
Dec.  756. 

Pennsylvania.  —  Henderson  v. 
Jones,  ID  Serg.  &  R.  322;  Foster  v. 
Shaw,  7  Serg.  &  R.  156. 

South  Dakota.  —  State  v.  Caddy, 
15  S.  D.  167,  87  N.  W.  927- 

Tennessee.  —  Graham   v.    McReyn- 


olds,  90  Tenn.  673,  18  S.  W.  272; 
Glass  V.  Bennett,  89  Tenn.  478,  14 
S.  W.  1085;  Dossett  V.  Miller,  3 
Sneed  72. 

Texas. — Wallace  v.  State  (Tex. 
Crim.).  81  S.  W.  966;  Dolan  v.  Mee- 
han  (Tex.  Civ.  App.),  80  S.  W.  99; 
Kipper  v.  State  (Tex.  Crim.),  77  S. 
W.  611;  Lee  V.  State,  44  Tex.  Crim. 
460,  72  S.  W.  195 ;  White  v.  State, 
42  Tex.  Crim.  567,  62  S.  W.  575; 
Johnson  v.  State,  42  Tex.  Crim.  2)77, 
60  S.  W.  48;  Red  V.  State,  39  Tex. 
Crim.  414,  46  S.  W.  408;  Keith  v. 
State,  38  Tex.  Crim.  678,  44  S.  W. 
847;  Texas  &  P.  R.  Co.  v.  Hall.  17 
Tex.  Civ.  App.  45,  43  S.  W.  25 ;  Kim- 
ball V.  State,  2>7  Tex.  Crim.  230,  39 
S.  W.  297 ;  Hamilton  v.  State,  36 
Tex.  Crim.  230,  :i7  S.  W.  431 ;  Sims 
V.  State,  36  Tex.  Crim.  154,  36  S. 
W.  256;  Parker  v.  State  (Tex. 
Crim.),  34  S.  W.  265;  Kirk  v.  State, 
35  Tex.  Crim.  224,  32  S.  W.  1045; 
Campbell  v.  State,  35  Tex.  Crim. 
160,  32  S.  W.  774;  Dicker  v.  State 
(Tex.  Crim.),  32  S.  W.  S4i ;  Sentell 
V.  State,  34  Tex.  Crim.  260,  30  S. 
W.  226;  Kelley-Goodfellow  Shoe  Co. 
V.  Liberty  Ins.  Co.  (Tex.  Civ.  App.). 
28  S.  W.  1027 ;  Stephens  v.  State 
(Tex.  Crim.),  26  S.  W.  728;  Goode 
V.  State,  32  Tex.  Crim.  505,  24  S.  W. 
102;  Bell  V.  State  (Tex.  Crim.),  20 
S.  W.  362;  Williams  v.  State,  24 
Tex.  App.  637,  7  S.  W.  32,2,- 

Their  admissibility  rests  upon  the 
obvious  principle  that  as  conflicting 
statements  impair,  so  uniform  and 
consistent  statements  sustain  and 
strengthen,  a  witness'  credit  before 
a  jury. 

The  evidence  is  admitted  to  repel 
any  imputations  upon  the  credibility 
of  the  witness,  whether  they  arise 
from  his  relationship  to  the  cause  or 
to  a  party,  or  from  proof  of  his  bad 
general     character,     or    of     different 
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nionls  is  not  favored,  yet  their  admission  is  in  every  case  addressed 
to  the  sound  (Hscretion  of  the  trial  court. ^°  The  statements  are 
achnissiblc  whether  made  under  oath  or  not,^*^  and  whether  written 
or  verbal.*'  The  time  at  which  a  witness'  correspondent  statements 
were   made   does   not   ordinarily   affect   their   admissibility.*®     In   a 


versions  of  the  facts  given  by  him- 
self, or  result  from  the  manner  in 
which  the   trial  is   conducted. 

Moreover,  the  accuracy  of  memory 
is  supported  by  proof  that  at  or  near 
the  time  when  the  facts  deposed  to 
transpired,  and  were  fresh  in  the 
mind  of  the  witness,  he  gave  the 
same  version  of  them  that  he  testi- 
fied to  on  the  trial.  This  is  especially 
true  where  a  memorandum  of  the 
facts  was  then  made,  and  was  after- 
ward produced  at  the  trial.  State  v. 
Hxum  (N.  C),  50  S.  E.  283. 

"  No  one  ever  pretended  that  his 
declaration  not  under  oath  was  equal 
to  his  testimony  under  oath ;  nor  is 
it  in  that  point  of  view  that  confirm- 
atory evidence  was  ever  given. 

"  The  question  is,  will  the  fact  of 
his  having  often  related  the  same 
story  which  he  has  now  sworn  to 
tend  to  rebut  the  prejudice  raised 
against  him  by  his  having  given  a 
contrary  or  different  relation?  .  .  . 
Surely  the  only  reason  for  giving 
evidence  of  contradictory  declarations 
of  a  witness  is  to  discredit  the  wit- 
ness and  impeach  his  credibility; 
when  evidence  has  been  given  to  pro- 
duce that  efifect,  it  may  be  rebutted 
by  evidence  which  destroys  the  efifect 
of  such  testimony."  People  v.  Vane, 
12  Wend.  (N.  Y.)  78. 

Correspondent  statements  may 
properly  be  received  in  evidence,  not 
to  show  the  truth  of  the  witness' 
testimony,  but  to  show  it  was  not  a 
recent  fabrication.  Hester  v.  Com., 
8s  Pa.  St.  139.  157-158. 

Where  a  witness  identified  accused 
as  the  criminal  and  evidence  was 
introduced  showing  that  the  witness 
was  more  positive  in  his  testimony 
than  he  had  been  on  the  preliminary 
examination,  evidence  that  at  the 
time  of  the  crime  he  professed  to 
recognize  accused  and  caused  his  ar- 
rest is  proper  to  sustain  him.  State 
V.  Dennin,  32  Vt.  158. 

15.  Stewart  v.  People,  23  Mich. 
63,  9  Am.   Rep.  78. 

16.  Perkins  v.   State,  4  In"^'-   222; 

Vol.  VII 


State  r.  Grant,  79  Mo.  113,  133,  49 
Am.  Rep.  2)8;  State  v.  Exum  (N. 
C),  50  S.  E.  283;  Henderson  v. 
Jones,  10  Serg.  &  R.  (Pa.)  322; 
Foster  v.  Shaw,  7  Serg.  &  R.  (Pa.) 
is6;  Sims  v.  State,  36  Tex.  Crim. 
154,  36  S.  W.  256. 

17.  State  V.  Exum  (N.  C),  50  S. 
E.  283. 

18.  State  V.  Exum  (N.  C),  50  S. 
E.  283. 

Thus  statements  made  prior  to  the 
variant  statements  put  in  evidence 
may  be  proved.  Hinton  v.  Pritchard, 
98  N.  C.  355,  4  S.  E.  462;  Stale  v. 
Caddy,  15  S.  D.  167,  87  N.  W.  927; 
Wallace  v.  State  (Tex.  Crim.),  81 
S.  W.  966;  Keith  V.  State,  38  Tex. 
Crim.  678,  44  S.  W.  847;  Parker  v. 
State  (Tex.  Crim.),  34  S.  W.  265; 
Dicker  v.  State  (Tex.  Crim.),  32  S. 
W.  541. . 

Likewise  correspondent  statements 
made  about  the  time  of  the  variant 
statements  may  be  shown.  Dodd  v. 
Moore,  92  Ind.  397. 

Correspondent  statements  made 
after  the  making  of  the  variant  state- 
ments put  in  evidence  may  be  proved. 
Brookbank  v.  State,  55  Ind.  169; 
White  V.  State,  42  Tex.  Crim.  567, 
62  S.  W.  575;  Bell  V.  State  (Te<. 
Crim.),  20  S.  W.  362. 

Correspondent  statements  made 
about  the  time  of  the  transaction 
to  which  they  refer  may  be  proved. 
State  V.  Staton,  114  N.  C.  813,  19  S. 
E.  96;  Jones  v.  Jones,  80  N.  C.  246; 
Kipper  v.  State  (Tex.  Crim.),  77 
S.  W.  611;  Johnson  v.  State,  42  Tex. 
Crim.  377,  60  S.  W.  48;  Baltimore 
C.  P.  R.  Co.  V.  Knee,  83  Md.  77,  34 
Atl.  252. 

It  is  immaterial  whether  the  state- 
ments were  made  before  the  com- 
mencement of  the  judicial  proceeding 
in  which  they  are  offered,  or  during 
its  pendency.  Jones  ?'.  Jones,  80  N. 
C.  246;  Stephens  ?'.  State  (Tex. 
Crim.),  26  S.   W.  728. 

The  only  effect  of  nearness  or  re- 
moteness of  correspondent  statements 
to    the     transaction     to    which     they 
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few  jurisdictions,  however,  the  correspondent  statements  must  have 
been  made  prior  to  the  variant  statements.^"  In  other  jurisdictions 
a  witness'  corresiX)n(lent  statements  are  not  rendered  admissible  to 
sustain  him  by  tlie  fact  that  his  variant  acts  or  statements  have  been 
put  in  evidence  to  impeach  him.-'^     Nor  does  the  fact  that  the  cor- 


refer  is  upon  their  force,  not  their 
admissibility.  State  v.  Exum  (N. 
C),  50  S.  E.  283. 

19.  State  V.  Fontenot,  48  La.  Ann. 
283,  19  So.  113;  Queener  v.  Morrow, 
I  Cold.   (Tenn.)    123. 

20.  United  States.  —  United  States 
?'.  Holmes,  i  Cliflf.  98,  26  Fed.  Cas. 
No.  15,382;  Ellicott  V.  Pearl,  10  Per. 
412,  439,  afHrnung  i  McLean  206,  S 
Fed.  Cas.  No.  4386.  Compare,  how- 
ever, Conrad  v.  Griffey,  11   How.  480. 

Contra.  —  Wright  v.  Deklyne,  Pet. 
C.  C.  199,  30  Fed.  Cas.  No.  18,076. 

Alabama.  —  McKelton  v.  State,  86 
Ala.  594,  6  So.  301  ;  Nichols  v.  Stew- 
art, 20  Ala.  358. 

California.  —  Barkly  v.  Copeland, 
74  Cal.  I,  16  Pac.  307,  5  Am.  St.  Rep. 
413;   People  V.   Doyell,  48  Cal.  85. 

Colorado.  —  Davis  v.  Graham,  2 
Colo.  App.  210,  29  Pac.  1007. 

Georgia.  —  Knight  v.  State,  114 
Ga.  48,  39  S.  E.  928,  88  Am.  St.  Rep. 
17;  Fussell  V.  State,  93  Ga.  450,  21  S. 
E.  97;  Georgia  R.  &  Bkg.  Co.  v. 
Oaks,  52  Ga.  410. 

Illinois.  —  Chicago  C.  R.  Co.  v. 
Matthieson,  212  111.  292,  y2  N.  E. 
443,  affirming  113  111.  App.  246. 

lozva.  —  State  v.  Vincent,  24  Iowa 
570. 

Kansas.  —  Stirn  v.  Nelson,  65  Kan. 
419,  70  Pac.  355.  See  State  v.  Petty, 
21    Kan.  54. 

Maine.  —  Ware  v.  Ware,  8  Me.  42, 

55- 

Massachusetts.  —  Com.  v.  Jenkins, 
10  Gray  485. 

Mississippi.  —  Head  Z'.  State,  44 
Miss.  731. 

Missouri.  —  State  z:  Taylor,  134 
Mo.  109,  154-155,  35  S.  W.  92.  Com- 
pare State  V.  Sharp,  183  Mo.  715,  82 
S.  W.  134. 

Contra.  —  State  v.  Whelehon,  102 
Mo.  17,  14  S.  W.  730. 

Nczv  Hampshire. — Judd  z:  Brent- 
wood, 46  N.  H.  430;  Reed  v.  Spauld- 
ing,  42  N.  H.  114;  Wiggin  v.  Plum- 
mer,  31   N.  H.  251. 

Nezu  York.  —  Mulligan  v.  Third 
Ave.    R.    Co.,   61    App.    Div.   214,    70 


X.  Y.  Supp.  530  (Patterson,  J.,  dis- 
senting) ;  Dechert  v.  Municipal  El. 
L.  Co.,  39  App.  Div.  490,  57  N.  Y. 
Supp.  225;  Jenkins  v.  City  of  Hud- 
son, 40  Hun  424;  Smith  r.  Stickney. 
17  Barb.  489;  People  v.  Finnegan,  1 
Park.  Crim.  147;  Robb  v.  Hackley, 
23  Wend.  49. 

Contra.  —  People  v.  Moore,  15 
Wend.  419;  People  v.  Vane.  12  Wend. 
78 ;  Jackson  d.  People  v.  Etz,  5  Cow. 
314. 

South  Carolina.  —  State  v.  Mc- 
Daniel,  68  S.  C.  304,  47  S.  E.  384; 
Davis  V.  Kirksey,  2  Rich.  L.  176. 

Contra.  —  Lyles  v.  Lyles,  i  Hill 
Ch.  76. 

"  The  witness  is  discredited  by  the 
fact  that  at  some  time  he  has  con- 
tradicted himself  and  related  the 
transaction  in  different  ways,  and  to 
admit  evidence  that  at  some  time 
he  had  made  a  statement  consistent 
with  his  testimony  would  only  show 
that  at  different  times  he  had  been 
making  different  statements  about 
the  same  matter.  The  only  way  )o 
meet  evidence  of  a  contradictory 
statement  is  to  prove  that  the  witness 
did  not  m<^ke  it."  Chicago  C.  R.  Co. 
z'.  Matthieson,  212  111.  292,  72  N.  E. 
443.  "  When  one  at  different  times 
gives  two  materially  different  ac- 
counts of  the  same  thing  it  is  not 
perceived  how  it  tends  to  contribute 
to  his  credibility  or  consistency  to 
show  that  he  gave  one  of  the  two 
accounts  at  another  time ;  that  he 
gave  one  of  the  accounts  twice  and 
the  other  only  once.  This  would 
merely  raise  the  question  whether  the 
narrator  lied  twice  or  only  once." 
Chicago  C.  R.  Co.  v.  Matthieson,  113 
III.  App.  246. 

The  impeaching  evidence  was  of- 
fered, not  for  the  purpose  of  prov- 
ing the  truth  of  such  previous  state- 
ments, but  to  show  that  the  assailed 
witness  was  unworthy  of  belief,  inas- 
much as  he  had  given  two  inconsis- 
tent accounts  of  the  same  transac- 
tion, one  of  which  was  necessarily 
untrue.     "  It  did  not  relieve  the  diffi- 

Vol.  VII 


234 


IMFllACIIMBXr  or  IVITNUSSES. 


respondent  statements  were  made  under  oath  obviate  the  rule  of 
cxchision.^^  Nor  the  fact  that  the  statements  were  made  about  the 
time  of  the  transaction  to  which  they  relate  and  long  before  the 
trial.--  Nor  are  a  witness'  corres|X)ndcnt  statements  any  the  more 
admissible  when  elicited  from  the  assailed  witness  himself  than 
when  other  proof  is  ofifered.-^  Where  the  conflicting  statement  was 
a  forced  rather  than  a  voluntary  statement  corresponding  statements 
may  be  proved. ^^ 


culty,  or  in  any  degree  corroborate  the 
last  story  told  by  the  witness,  to  show 
that  previously  he  had  made  similar 
statements  of  the  transaction.  The 
discredit  arising  from  the  fact  that 
he  had  made  contradictory  statements 
remained  untouched.  The  contradic- 
tion was  not  disproved  by  such  evi- 
dence, and  this  was  all  that  the  prior 
statement  was  offered  to  establish. 
Clearly,  evidence  of  such  prior  state- 
ment was  not  competent  as  substan- 
tive proof;  it  was  merely  hearsay." 

"  The  utmost  that  could  be  claimed 
for  it  in  this  view  would  be  that  it 
rendered  the  last  statement  more 
probable  and  worthy  of  credit,  be- 
cause although  the  witness  had  made 
a  contradictory  statement,  he  had 
made  another  statement  similar  to 
those  to  which  he  had  testified  before 
the  jury.  But  such  a  corroboration 
is  altogether  too  slight  and  remote. 
Indeed,  if  admitted  and  followed  to 
its  legitimate  result,  it  might  prop- 
erly lead  to  a  protracted  inquiry  to 
ascertain  which  of  the  two  state- 
ments had  been  made  most  frequently 
by  the  witness ;  and  when  this  was 
determined,  then  it  would  be  neces- 
sary to  ask  the  jury  to  believe  the 
witness,  if  he  had  repeated  the  state- 
ment made  before  them  a  greater 
number  of  times  than  the  contra- 
dictory one  which  had  been  proved 
to  impeach  his  evidence.  It  is  obvi- 
ous that  such  a  course  of  inquiry 
would  furnish  no  means  by  which  the 
credit  due  to  the  testimony  of  a  wit- 
ness could  be  satisfactorily  ascer- 
tained." Com.  V.  Jenkins,  lO  Gray 
(Mass.)  485. 

To  the  same  effect  see  Robb  v. 
Hackley,  23  Wend.   (N.  Y.)  49. 

Moreover,  it  violates  a  first  prin- 
ciple of  the  law  of  evidence  to  allow 
a  party  to  be  affected  by  the  decla- 
ration of  a  witness  made  without 
oath.    Furthermore,  a  statement  witli- 
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out  oath  can  scarcely  be  considered 
any  confirmation  of  a  statement  on 
oath.  It  is  the  oath  than  confirms, 
and  the  bare  statement  that  requires 
affirmation.  Robb  7'.  Hackley,  23 
Wend.   (N.  Y.)  49. 

Some  of  the  foregoing  reasons  are 
further  considered  in  Nichols  v. 
Stewart,  20  Ala.  358;  People  v.  Doy- 
ell,  48  Cal.  85 ;  and  Stirn  v.  Nelson, 
65  Kan.  419,  70  Pac.  355. 

Where  correspondent  statements 
are  made  after  the  variant  statements, 
they  are  further  objectionable,  in 
that  they  may  have  been  for  the  very 
purpose  of  counteracting  the  former 
variant  utterances.  Conrad  v.  Grif- 
fey, II  How.  (U.  S.)  480;  Ellicott 
V.  Pearl,  10  Pet.  (U.  S.)  412,  439, 
affirming  i  McLean  206,  8  Fed.  Cas. 
No.  4386. 

21.  Chicago  C.  R.  Co.  v.  Matthie- 
son,  113  111.  App.  248,  affirmed  212  III. 
292,  72  N.  E.  443 ;  Conrad  v.  Griffey, 
II  How.  (U.  S.)  480. 

22.  Dechert  f.  Municipal  El.  L. 
Co.,  39  App.  Div.  490,  57  N.  Y.  Supp. 
225 ;  Jenkins  v.  City  of  Hudson,  40 
Hun  (N.  Y.)  424. 

23.  So  it  is  proper  to  exclude 
the  question  asked  a  witness  on 
redirect  examination  after  he  had 
been  cross-examined  as  to  certain 
variant  statements  contained  in  an 
affidavit,  whether  his  testimony  at 
the  coroner's  inquest  was  to  the  same 
state  of  facts  as  his  testimony  on  the 
present  trial.  State  v.  McDonald,  68 
S.   C.  304,  47  S.   E.   384- 

24.  Where  Variant  Statements 
Made  Under  Pressure Where  va- 
riant statements  that  have  been  put 
in  evidence  were  made  under  great 
influence  and  pressure,  other  state- 
ments of  the  witness  corroborative 
of  his  testimony  on  the  stand  may  be 
proved.  So  where  the  variant  state- 
ments were  made  while  the  witness 
was  being  examined  by  the  police  as 
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b.  In  Case  of  Impeachment  by  Significant  Omissions. — Where  a 
witness  has  been  impeached  by  showing  his  significant  silence  on 
other  occasions,  he  may  be  sustained  by  showing  his  correspondent 
statements  made  about  the  time  of  the  transaction  concerning 
which  he  testified.'® 

c.  Where  Present  Testimony  Claimed  to  Be  Recent  Fabrication. 
Similarly  where  proof  tending  to  show  that  a  witness'  testimony  is 
a  recent  fabrication  is  put  in,  the  witness'  correspondent  statements 
about  the  time  of  the  transaction  may  be  put  in.^® 

d.  In  Case  of  Impeachment  by  Character  Evidence,  —  In  some 
jurisdictions,  where  a  witness  is  impeached  by  the  introduction  of 
direct  character-impeaching  evidence,  it  is  proper  to  introduce 
proof  of  his  correspondent  statements  to  sustain  his  truthfulness 


to  his  knowledge  of  a  certain  offense, 
and  was  being  subjected  to  what  is 
termed  the  "  sweating  process,"  his 
correspondent  statements  may  be 
proved.  State  v.  Coates,  22  Wash. 
601,  619,  61    Pac.  726. 

See  remark  to  same  effect  in  Com. 
t'.  Jenkins,  10  Gray  (Mass.)  485. 

25.  Where  impeaching  witnesses 
were  called  who  testified  that  in  tell- 
ing them  the  story  which  a  witness 
told  on  the  witness  stand,  he  did  not 
include  certain  circumstances  to 
which  he  testified,  it  is  proper  to  call 
other  witnesses  to  whom  he  told  the 
story  with  the  circumstances  included, 
at  the  time  of  its  occurrence.  Waller 
V.  People,  209  111.  284,  70  N.  E.  68r. 

Where  long-continued  silence  on  a 
Avitness'  part  is  construed  against  him 
the  witness'  correspondent  state- 
ments are  admissible  to  sustain  him. 
State  V.  Vincent,  24  Iowa  570. 

Where  on  being  recalled  a  witness 
testified  to  an  important  fact  omitted 
from  his  testimony  on  the  first  ex- 
amination, and  on  being  cross-ques- 
tioned as  to  why  he  omitted  it  when 
first  testifying,  stated  that  he  had 
forgotten  it,  but  had  afterward  seen 
it  in  certain  minutes  of  his  former 
testimony,  on  redirect  examination  it 
is  proper  to  put  in  evidence  the  por- 
tion of  the  minutes  showing  his  for- 
mer testimony  in  that  respect.  Vilas 
Nat.  Bank  v.  Newton,  25  App.  Div. 
62,  48  N.  Y.  Supp.  1009. 

Where  on  cross-examination  a  wit- 
ness details  a  conversation  a  part 
only  of  which  he  had  previously 
stated  to  the  cross-examining  party, 
and  the  cross-examining  party  seeks 
to  show  that  the  part  of  the  conver- 


sation not  before  detailed  to  him  was 
an  afterthought  and  subsequent  in- 
vention of  the  witness,  it  is  proper  on 
redirect  examination  to  put  questions 
to  the  assailed  witness  calculated  to 
show  that  the  witness  had  previously 
told  the  same  story.  Gilbert  v.  Sage, 
57  N.  Y.  639. 

See  also  Com.  v.  Wilson,  i  Gray 
(Mass.)   2,37- 

26.  People  v.  Doyell,  48  Cal.  85; 
French  v.  Merrill,  6  N.  H.  465. 

See  also  People  v.  Finnegan,  i 
Park.   Crim.    (N.   Y.)    147. 

In  other  cases  it  is  similarly  held 
that  where  it  is  claimed  that  a  wit- 
ness' testimony  is  a  recent  fabrica- 
tion, and  variant  statements  are  put 
in,  correspondent  statements  made 
before  the  variant  statements  may 
also  be  put  in  to  rebut  the  claim 
that  it  was  a  late  fabrication.  EHicott 
V.  Pearl,  10  Pet.  (U.  S.)  412,  439; 
Chicago  C.  R.  Co.  v.  Matthieson,  212 
111.  292,  72  N.  E.  443;  Board  of  Com- 
missioners of  Cloud  Co.  V.  Vickers, 
62  Kan.  25,  61  Pac.  391 ;  State  v. 
Petty,  21  Kan.  54;  State  v.  Man- 
ville,  8  Wash.  523,  36  Pac.  470. 

See  also  Waller  v.  People,  209  111. 
284,  70  N.  E.  681. 

So  where  an  eye-witness  to  a  mur- 
der testifies  that  he  recognized  ac- 
cused as  one  of  the  murderers,  and 
his  variant  statement  made  two 
hours  after  the  murder  that  he  did 
not  recognize  the  murderers  is  proved 
by  an  impeaching  witness  who  also 
testifies  that  he  himself  thereupon 
suggested  to  the  assailed  witness  that 
accused  was  one  of  them,  testimony 
of  sustaining  witnesses  that  one  hour 
after  the  murder  the  assailed  witness 
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on  oath  ;-'  but  in  other  jurischctions  the  witness'  corresponflent  state- 
ments cannot  in  such  case  be  shown.-" 

e.  Jl''it)icss  Charged  With  Motive  to  luilsify.  —  Where  a  showing 
is  made  that  a  witness  has  testified  under  a  motive  (as  bias,  hostil- 
ity or  interest)  tending  to  induce  him  to  testify  in  behalf  of  a 
certain  party  (such  showing  often  being  accompanied  by  proof  of 
variant  statements),  proof  of  the  witness'  correspondent  statements 
made  before  the  motive  arose,-"  or  before  the  witness  could  foresee 
the  effect  and  operation  of  his  statements,''"  is  admissible  to  sustain 
him. 


told  them  the  same  story  he  told 
when  testifying  is  admissible.  State 
f.  Petty,  21  Kan.  54. 

27.  State  v.  Grant.  70  Mo.  113, 
133,  49  Am.  Rep.  218;  Jackson  d. 
People  V.  Etz,  5  Cow.  (N.  Y.)  314; 
State  V.  Staton,  114  N.  C.  813,  19  S. 
E.  96;  State  V.  Dove,  32  N.  C.  469; 
Henderson  i'.  Jones,  10  Serg.  &  R. 
(Pa.)  322. 

"  It  was  certainly  some  evidence  to 
the  credit  of  Rubenstein  [the  assailed 
witness]  that  he  had  been  uniform 
and  consistent  in  his  statement  of  the 
same  fact.  Though  such  evidence  may 
be  very  slight,  it  is  not  wholly  irrele- 
vant as  evidence  of  the  veracity  of 
the  impeached  witness."  Sonneborn 
7'.    Bernstein,  49  Ala.    168. 

28.  Mason  v.  Vestal,  88  Cal.  396, 
26  Pac.  213,  22  Am.  St.  Rep.  310; 
State  V.  Vincent,  24  Iowa  570;  Scott 
V.  State   (Tex.  Crini.),  47  S.  W.  531. 

29.  California.  —  Barkly  v.  Cope- 
land,  74  Cal.  I,  16  Pac.  307,  5  Am.  St. 
Rep.   413. 

Georgia.  —  McCord  v.  State,  83  Ga. 
521,  10  S.  E.  437- 

Illinois.  —  Waller  v.  People,  209 
111.  284,  70  N.  E.  681. 

lozva.  —  State  z'.  Vincent,  24  Iowa 
570. 

Kansas.  —  Board  of  Commission- 
ers of  Cloud  Co.  V.  Vickers,  62  Kan. 
25.  61  Pac.  391  ;  State  v.  Plendricks, 
32  Kan.  559,  4  Pac.  1050. 

Louisiana.  —  State  v.  Fontenot,  48 
La.  Ann.  283,  19  So.  113;  State  v. 
Waggoner,  39  La.  Ann.  919,  3  So.  119. 

Maryland.  —  Baltimore  C.  P.  R. 
Co.  T'.  Knee,  83  Md.  77,  34  Atl.  252. 

Massachusetts.  —  Gnflfin  v.  City  of 
Boston,  74  N.  E.  687;  Com.  v.  Jen- 
kins, 10  Gray  485. 

Nezv  Hampshire.  —  Reed  zk  Spauld- 
ing,  42  N.  H.  114. 

Nezv  York.  —  Dechert  v.  Municipal 
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EI.  L.  Co.,  39  App.  Div.  490,  57  N. 
Y.  Supp.  225;  Jenkins  v.  City  of 
Hudson,  40  Hun  424;  People  v.  Fin- 
negan,   i    Park.   Crim.   147. 

Nortli  Carolina.  —  State  v.  E.xum, 
50  S.  E.  283. 

Pennsylvania.  —  Com.  v.  Brown,  23 
Pa.  Super.  Ct.  470,  502;  McKee  v. 
Jones,  6  Pa.   St.  425. 

South  Carolina.  —  State  v.  Mc- 
Daniel,  68  S.  C.  304,  47  S.  E.  384- 

Tennessee.  —  Legere  v.  State,  iii 
Tenn.  368,  ~j  S.  W.  1059;  Hayes  v. 
Cheatham,  6  Lea    i. 

Sufficiency  of  Showing  of  Motive. 
"  It  is  not  necessary  that  the  record 
[on  appeal]  should  show  a  charge  or 
allegation  of  an  improper  motive  in- 
fluencing the  witness  to  give  testi- 
mony different  from  the  contradic- 
tory statement,  or  a  charge,  in  terms, 
of  a  recent  fabrication."  Chicago  C. 
R.  Co.  V.  Matthieson,  212  111.  292,  72 
N.  E.  443. 

Where  an  accomplice  is  called  as  a 
state's  witness  under  promise  of  ex- 
emption of  prosecution,  his  state- 
ments made  at  the  time  of  his  first  ar- 
rest and  when  he  had  no  expectation 
of  personal  exemption  may  be  proved 
to  sustain  him.  Robb  v.  Hackley, 
23  Wend.   (N.  Y.)  49. 

30.  McCord  v.  State,  83  Ga.  521, 
531-532,  10  S.  E.  437;  Board  of  Com- 
missioners of  Cloud  County  v.  Vick- 
ers. 62  Kan.  25,  61  Pac.  391. 

See  also  Griffin  v.  City  of  Boston 
(Mass.),  74  N.  E.  687. 

Where  a  witness  testifies  as  an  eye- 
witness of  a  murder  and  identifies 
accused  as  one  of  the  murderers,  and 
his  outside  statement  that  he  did  not 
know  who  committed  the  act  is 
proved,  the  claim  being  made  that  the 
witness'  testimony  was  actuated  by 
malice  toward  accused,  the  witness' 
statement    a    few    minutes    after    the 
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B.  Conditions  of  AD\rissiBiLiTY.  —  a.  Relevancy  to  Issues  on 
Trial.  —  In  order  that  a  witness'  correspondent  statement  may  be 
admissible  it  is  necessary  that  it  be  relevant  to  some  issue  in  the  case."' 

b.  Correspondence  in  Fact.  —  It  is  also  essential  that  the  supposed 
correspondent  statement  in  fact  substantially  corresponds  in  form 
and  substance  with  the  statement  to  be  sustained,  so  as  to  be  reason- 
ably sufficient  to  form  a  test  both  of  the  witness'  integrity  and  of 
his  accuracy  of  recoUection/''- 

C.  Manner  of  Proof. — a.  By  Testimony  of  Witnesses.  —  Any 
person  who  heard  the  correspondent  statement,^^  and  the  assailed 
witness    himself    who   made    it/*    is    competent    as    a    witness    to 


transaction  that  he  knew  who  com- 
mitted the  act  may  be  proved  to  sus- 
tain him.  State  v.  Waggoner,  39  La. 
Ann.  919,  3  So.  119. 

31.  Baltimore  C.  P.  R.  Co.  v. 
Knee,  83  Md.  77,  34  Atl.  252;  Mc- 
Clintock  V.  Whittemore,  16  N.  H. 
268. 

The  fact  that  on  cross-examination 
and  by  independent  evidence  a  wit- 
ness was  contradicted  by  a  variant 
statement  on  a  collateral  matter 
without  objection  by  the  other  party 
to  the  cause,  does  not  render  it 
proper  to  prove  correspondent  state- 
ments on  such  collateral  matter. 
Stevens  z\  Beach,   12  Vt.  585. 

Necessity  of  Relevancy  in  Case  of 

Variant  Statements See   II,  2,   A, 

supra. 

32.  In  order  that  the  correspond- 
ent statements  of  the  assailed  wit- 
ness may  furnish  "  some  rational  pre- 
sumption in  corroboration  of  the  wit- 
ness' credibility,  it  should  appear 
that  there  is  real  or  substantial  simi- 
larity, in  facts  and  circumstances,  be- 
tween the  unsworn  and  the  sworn 
statements."  "  The  former  unsworn 
statements,  as  compared  with  his  tes- 
timony on  the  trial,  should  furnish 
some  test  of  the  witness'  recollection, 
as  well  as  of  his  integrity."  Mait- 
land  ZK  Citizens'  Nat.  Bank,  40  Md. 
540,  560. 

Where  a  witness  testifies  to  the 
facts  surrounding  an  accident,  and 
to  rebut  such  testimony  evidence  is 
put  in  that  the  witness  was  not  pres- 
ent at  the  time  of  the  accident,  his 
bare  statement  to  a  person  that  he 
was  present  at  the  accident  cannot  be 
proved  to  sustain  him.  Baltimore  C. 
P.  R.  Co.  V.  Knee,  83  Md.  77,  34  Atl. 

2S2. 


"  Evidence  of  mere  conclusions  or 
deductions  from  certain  transactions, 
formerly  declared  by  the  witness, 
does  not  corroborate  or  support  the 
credibility  of  his  evidence,  consisting 
of  what  professes  to  be  the  particu- 
lar facts  occurring  in  the  transaction. 
His  opinions  or  conclusions  may 
have  been  erroneously  founded,  or 
drawn  from  very  different  facts  from 
those  testified  to  by  him."  Where  a 
witness  testified  as  to  the  negotia- 
tions that  took  place  when  certain 
collateral  security  was  given,  his 
former  statement  drawing  his  con- 
clusion as  to  the  purpose  for  which 
the  security  was  held  is  inadmissible. 
Maitland  z:  Citizens'  Nat.  Bank,  40 
IMd.  540,  560. 

33.  Goode  v.  State,  32  Tex.  Crim. 
505,  24  S.  W.  102 ;  State  z:  Mur- 
phy, 9  Wash.  204,  217,  27  Pac.  420. 

So  where  the  correspondent  state- 
ment was  made  in  a  former  hearing 
before  arbitrators,  one  of  the  arbitra- 
tors is  comiietent  to  testify  to  them. 
Henderson  z'.  Jones.  10  Serg.  &  R. 
(Pa.)   322. 

Where  the  correspondent  statement 
■was  made  before  the  grand  jury,  the 
county  attorney  may  be  called  to 
prove  it.  Lee  v.  State,  44  Tex. 
Crim.   460,   72   S.   W.    195. 

34.  State  v.  Staton,  114  N.  C.  813. 
19  S.  E.  96;  State  v.  Rowe,  98  N.  C. 
629,  4  S.  E.  506;  State  V.  George, 
30  N.  C.  324;  Goode  v.  State,  32 
Tex.  Crim.  505,  24  S.  W.  102. 

"  We  know  of  no  statute  or  rule 
declaring  such  witness  incompetent, 
and,  under  the  practice  prevailing,  the 
trial  court  or  jury  being  the  judges 
of  the  credibility  of  the  witnesses, 
and  being  enabled  to  weigh  his  testi- 
mony   in    the    light    of   his    impeach- 
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prove  it.  The  witness  should  repeat  the  corresponding  statement 
as  accurately  as  he  can.^^ 

b.  Proof  bv  Documentary  Evidence.  —  Where  the  minutes  of 
testimony  or  similar  writings  are  not  admitted  to  ])rovc  variant  state- 
ments,  neither   are   they   admitted   to   prove   corresponding   ones.-""' 

6.  Direct  Character-Sustaining  Evidence.  —  A.  Relevancy  and 
CoMPETivNCY  IN  General. — a.  As  /Iffected  by  Particidar  Mode 
of  Impeachment. — (1.)  Impeachment  by  Variance. — In  some  juris- 
dictions, where  a  witness'  variant  statements  are  shown  to  impeach 
him,  he  may  be  sustained  by  evidence  directly  tending  to  sustain 
his  moral  quality  of  truthfulness,''^  except  where,  in  Indiana,  the 


ment,  we  can  see  no  good  reason  for 
excluding-  him  as  a  witness."  Hobbs 
V.  Slate,  133  Ind.  404,  32  N.  E.  1019, 
18  L.  R.  A.  774. 

35.  "  In  giving  evidence  of  what 
a  witness  swore  at  a  former  trial, 
great  strictness  is  required  as  to  the 
very  words  uttered  by  him."  Foster 
V.  Shaw,  7  Serg.  &  R.  (Pa.)  156. 
Compare,  however,  for  the  general 
rule,  II,  4,  B,  supra,  relating  to  proof 
of  variant  statements. 

Where  a  witness'  affidavit  corrobo- 
rative of  his  testimony  has  been 
placed  in  evidence  to  show  corre- 
spondent statements,  it  is  error  to 
allow  a  witness  called  to  prove  other 
correspondent  statements  to  testify 
merely  to  the  effect  that  the  state- 
ments made  to  him  corresponded 
with  the  statements  made  in  the  af- 
fidavit. It  is  also  error  to  permit 
the  sustaining  witness  to  testify  that 
the  assailed  witness'  testimony  on 
the  stand  corresponded  in  substance 
with  the  statements  made  by  the 
witness  to  him.  State  v.  Murphy,  9 
Wash.  204,  216-217,  37  Pac.  420.  (It 
seems  that  the  witness,  instead, 
should  have  been  asked  to  detail  the 
statements  made  to  him,  and  that  it 
should  have  been  left  to  the  jury  to 
determine  the  correspondence.) 

36.  Minutes  officially  made  by  a 
grand  juror  of  a  witness'  testimony 
before  the  grand  jury,  correspondent 
with  the  witness'  present  testimony, 
are  not  admissible  to  sustain  him, 
where  not  shown  to  be  correct,  and 
their  admission  is  error.  State  v. 
Whelehon,  102  Mo.  17,  14  S.  W.  730. 

A  judge's  notes  of  a  witness'  for- 
mer correspondent  statements,  made 
while  testifying  in  a  former  proceed- 
ing between  different  parties,  are  not 
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admissible  to  prove  the  statements. 
Foster  v.  Shaw,  7  Serg.  &  R.  ( Pa. ) 
156. 

See  II,  4,  C,  b,  (2),  supra,  relating 
to  the  use  of  such   writings. 

37.  United  States.  —  United 
Stales  V.  Hall,  44  Fed.  864,  870,  10 
L.  R.  A.  324- 

Contra.  —  See  Ray  v.  Donnell,  4 
IMcLean  504,  20  Fed.  Cas.  No.  11,590 
(where  proof  of  general  reputation 
for  morality  was  excluded). 

Alabama.  —  Brown  v.  State,  38  So. 
268;  Towns  V.  State,  iii  Ala.  i,  20 
So.  598;  Haley  v.  State,  63  Ala.  83; 
Hadjo  V.  Gooden,  13  Ala.  718. 

Florida.  —  Mercer  v.  State,  40  Fla. 
216,  24  So.  154,  74  Am.  St.  Rep.  135. 

Georgia.  —  Code  1895,  §  5292 ; 
Hodgkins  v.  State,  89  Ga.  761,  15 
S.  E.  695 ;  Price  v.  State,  72  Ga.  441, 
455 ;   McEwen  v.   Springfield,  64  Ga. 

159- 

Indiana.  —  Garr  v.  Shaffer,  139 
Ind.  191,  36  N.  E.  208,  38  N.  K  811 ; 
Board  of  Commissioners  v.  O'Con- 
nor, 137  Ind.  622,  35  N.  E.  1096; 
Louisville,  N.  A.  &  C.  R.  Co.  v. 
Frawley,  no  Ind.  18,  9  N.  E.  594. 
Clem  V.  State,  22  Ind.  418;  Harris 
V.  State,  30  Ind.  131 ;  Clark  v.  Bond, 
29  Ind.  555 ;  Paxton  v.  Dye,  26  Ind. 
393-  . 

Missouri.  —  Berryman  v.  Cox,  "j^ 
Mo.  App.  67. 

Tennessee.  —  Richmond  v.  Rich- 
mond, 10  Yerg.  343  (where  the  wit- 
ness was  involved  in  inconsistent 
statements  on  cross-examination). 

Te.ras.  —  Swain  v.  State  (Tex. 
Crim.),  86  S.  W.  335;  Runnels  v. 
State  (Tex.  Crim.),  77  S.  W.  458; 
Sheppard  v.  Love  (Tex.  Civ.  App.), 
71  S.  W.  67;  Fox  V.  Robbins  (Tex. 
Civ.  App.),  70  S.  W.  597;  Harris  v. 
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variant  statements  are  also  admissible  as  substantive  evidenee.''® 
Likewise  where  a  witness'  variant  acts  are  proved,  he  may  be 
sustained  by  such  evidence.^"  It  is  immaterial,  as  respects  the  right 
to  sustain,  whether  the  variant  statement  was  elicited  on  the  witness' 
cross-examination  or  proved  by  independent  evidence.*''  To  sus- 
tain a  witness,  the  opinion  of  witnesses  that  they  would  believe  the 
assailed  witness  on  oath,*^  his  good  reputation  for  truth  and  verac- 
ity,'*- and  in  some  jurisdictions  his  good  reputation  as  a  moral  man. 


State  (Tex.  Crim.),  45  S.  W.  714; 
Roach  V.  Crume  (Tex.  Civ.  App. ), 
41  S.  W.  86;  Morrison  z:  State,  37 
Tex.  Crim.  601,  40  S.  W."  591; 
Ledbetter  v.  State  (Tex.  Crim.),  29 
S.  W.  479;  Tipton  V.  State,  30  Tex. 
App.  530,  17  S.  W.  1097 ;  Crook  v. 
State,  27  Tex.  App.  198,  11  S.  W. 
444;  Phillips  V.  State,  19  Tex.  App. 
158;  Dixon  v.  State,  15  Tex.  App. 
271 ;  Burrell  v.  State,  18  Tex.  713. 

Contra.  — GuU,  C.  &  S.  F.  R.  Co. 
V.  Younger  (Tex.  Civ.  App.),  40  S. 
W.  423. 

Vermont.  —  Sweet  v.  Sherman,  21 
Vt.  23;   Paine  v.  Tilson,  20  Vt.  554. 

Virginia.  —  George  v.  Pilcher,  28 
Gratt.  299,  315,  26  Am.  Rep.  350. 

West  Virginia.  —  State  v.  Staley, 
45  W.  Va.  792,  32  S.  E.  198. 

By  the  evidence  of  variant  state- 
ments, the  general  truthfulness  of 
the  witness  was  in  a  measure  as- 
sailed, and  it  was  thereupon  proper 
to  sustain  his  character  by  proof  that 
his  reputation  was  good.  Holley  v. 
State,  105  Ala.  100,  17  So.  102. 

Whether  the  impeachment  of  a 
witness  is  attempted  by  direct  proof 
of  bad  character  or  by  proof  of  va- 
riant statements,  the  same  thing  is 
intended  —  to  impair  the  credibility 
of  the  witness.  "  If  it  is  just  in  one 
case  that  a  party  should  be  permitted 
to  establish  the  credit  of  his  witness 
by  showing  his  good  character,  it  is 
alike  just  in  the  other  case."  Clem 
V.   Slate,  33  Ind.  418. 

Where  Variant  Statements  Osten- 
sibly Introduced  to  Impeach  Wit- 
ness'   Memory The    fact    that    the 

party  who  puts  in  the  variant  state- 
ments states  that  the  purpose  of 
their  proof  was  to  impair  the  wit- 
ness' memory,  not  his  character,  and 
admits  that  his  character  is  good, 
does  not  alter  the  operation  of  the 
rule     permitting     proof     of     variant 


statements.     Isler  ?'.  Dewey,  71  N.  C. 
14- 

38.  Where  a  party  to  a  proceed- 
ing testifies  as  a  witness,  and  variant 
statements  of  his  that  are  admissible 
both  as  impeaching  evidence  and  as 
admissions  against  interest  are  put  in, 
the  witness'  character  cannot  be  sus- 
tained by  direct  characK;r  evidence. 
Presser  v.  State,  77  Ind.  274;  Pruitt 
v.  Cox,  21  Ind.  15. 

Where,  however,  several  causes  are 
tried  together  and  a  person  who 
is  a  party  to  one  of  them,  but  not 
to  the  others,  testifies  as  a  witness, 
and  afterward  his  variant  statements 
are  proved  to  impeach  him,  such 
statements  being  admissible  as  decla- 
rations in  the  action  to  which  he  is 
a  party,  so  far  as  concerns  the  ac- 
tions to  which  the  witness  is  not  a 
party  he  may  be  sustained.  Garr  v. 
Shaffer,  139  Ind.  191,  38  N.  E.  81 1, 
36  N.  E.  208. 

39.  Jones  v.  State,  38  Tex.  Crim. 
87,  41   S.  W.  638. 

40.  Sweet  z'.  Sherman,  21  Vt.  23. 

41.  Hadjo  v.  Gooden,  13  Ala.  718. 

42.  Alabama.  —  Towns  v.  State, 
III  Ala.   I,  20  So.  598. 

Indiana.  —  Board  of  Commission- 
ers V.  O'Connor,  137  Ind.  622,  35  Is'. 
E.  1006;  Harris  v.  State,  30  Ind.  131; 
Clark  V.  Bond,  29  Ind.  555. 

Texas.  —  Swain  v.  State  (Tex. 
Crim.),  86  S.  W.  335;  Runnels  v. 
State  (Tex.  Crim.),  77  S.  W.  458; 
Sheppard  v.  Love  (Tex.  Civ.  App.), 
71  S.  W.  67;  Roach  z'.  Crume  (Te.K. 
Civ.  App.),  41  S.  W.  86;  Morrison 
v.  State,  37  Tex.  Crim.  601.  40  S.  W. 
591;  Ledbetter  t'.  State  (Tex.  Crim.), 
29  S.  W.  479;  Tipton  V.  State,  .30 
Tex.  App.  530,  17  S.  W.  1097;  Crook 
v.  State.  27  Tex.  App.  198,  11  S.  W. 
444;  Phillips  V.  State,  19  Tex.  App. 
158;  Dixon  7'.  State,  15  Tex.  .\pp. 
271 ;   Burrell   v.    State,   18  Tex.   713. 
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may  be  shown. "'•''  In  other  jurisdictions,  notwithstanchng  a  witness 
has  been  impeached  by  proof  of  variant  acts  or  statements,  direct 
character-sustaining^  evidence  is  not  admissible  to  sustain  him."** 

(2.)  Impeachment  by  Particular  Acts  of  Misconduct.  —  Where  a  wit- 
ness is  attacked  by  eliciting  or  proving  particular  acts  of  misconduct, 
he  may  be  sustained  by  proof  of  his  good  reputation  for  truth  and 
veracity,  and  in  some  jurisdictions  by  his  good  reputation  as  a 
moral  man.*"     The  fact  that  a  witness'  misconduct  is  incidentally 


l-'irginia.  —  George  v.  Pilcher,  28 
Gratt.  299,  315,  26  Am.  Rep.  350. 

IVcst  Virginia.  —  Slate  v.  Slaley, 
45  VV.  Va.  792,  32  S.  E.  198. 

43.  United  States.  —  United 
Stales  V.  Hall,  44  Fed.  864,  10  L.  R. 
A.  324. 

Alabama.  —  Brown  v.  State,  38  So. 
268 ;  Haley,  v.  State,  63  Ala.  83 ; 
Hadjo  V.  Gooden,  13  Ala.  718. 

Georgia.  —  Code  1895,  §5292;  Mc- 
Ewen  V.  Springfield,  64  Ga.  159. 

Contra.  —  Stamper  v.  Griffin,  12 
Ga.  450. 

Indiana.  —  Clem  v.  State,  2>i  Irid. 
418. 

Missouri.  —  Berryman  t'.  Cox,  7^ 
Mo.   App.  67. 

44.  California.  —  See  People  t. 
Bush,  65  Cal.  129,  3  Pac.  590. 

lozi'a.  —  State  v.  Owens,  109  Iowa 
I,  79  N.  W.  462. 

Kentucky.  —  Vance  v.  Vance,  2 
jMetc.  581. 

Massachusetts.  —  Brown  v.  Mooer?, 
6  Gray  451 ;  Russell  v.  Coffin,  8  Pick. 
143,  154- 

Neiv  York.  —  Starks  v.  People,  5 
Denio  ro6;  People  v.  Hulse,  3  Hill 
309,  Cowen,  J.,  dissenting. 

Contra.  —  Cowen,  J.,  in  People  v. 
Rector,  19  Wend.  569,  584. 

Ohio.  —Webb  v.  State,  29  Ohio  St. 
351- 

Oregon.  —  Sheppard  v.  Yocum,  10 
Or.  402,  413-414. 

Contra. — Glaze  v.  Whitley,  5  Or. 
164. 

South  Carolina.  —  State  v.  Rice,  49 
S.  C.  418,  27  S.  E.  452;  Chapman  v. 
Cooley,  12  Rich.  L.  654. 

Contra.  —  Farr  v.  Thompson, 
Cheves  2>7. 

To  exclude  the  sustaining  evidence 
"  facilitates  trials  by  avoiding  a  multi- 
plicity of  collateral  issues,  and  the 
confusion  ordinarily  incident  thereto." 
Moreover  it  "tends  to  secure  the 
proper    determination     of    the    legal 
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rights  of  parties  by  confining  the  ev- 
idence and  the  attention  of  the  triers  to 
the  real  issues  sought  to  be  litigated. 
And  it  is  sustained  by  the  weight  of 
judicial  authority.  Besides,  the  rea- 
sons upon  which  the  opposite  rule  is 
founded  which  allows  the  impeached 
witness  to  be  sustained  by  such  evi- 
dence, applies  with  equal  force  to 
the  impeaching  witness,  and,  carried 
to  its  logical  result,  would  and  ought 
to  include  similar  evidence  to  sustain 
him."  Sheppard  v.  Yocum,  10  Or. 
402,  413-414- 

Where  Merely  Foundation  for 
Variant  Statements  Laid Like- 
wise where  the  only  attempt  to  prove 
a  witness'  variant  statements  is  by 
cross-examining  him  in  respect  there- 
to, and  he  does  not  admit  having 
made  them,  the  direct  character-sus- 
taining evidence  is  likewise  inadmis- 
sible. State  V.  Archer,  "jt,  Iowa  320, 
35  N.  W.  241;  State  v.  Dill,  48  S. 
C.  249,  26  S.  E.  567. 

45.  England.  —  Provis  v.  Reed,  5 
Bing.  435.  Compare,  however,  Dodd 
v.  Morris,  3  Camp.  519. 

Alabama.  —  Lewis  v.  State,  35  Ala. 
380. 

California.  —  People  v.  Ah  Fat,  48 
Cal.  61. 

Compare  People  v.  Bush,  65  Cal. 
129,  3  Pac.  590. 

Georgia.  —  Central  R.  &  Bkg.  Co. 
V.  Dodd,  83  Ga.  507,  10  S.  E.  206 
(sustainment  by  reputation  as  a 
moral   man). 

Indiana.  —  Clackner  v.  State,  t,t, 
Ind.    412. 

Louisiana.  —  State  v.  Fruge,  44  La. 
Ann.    165,   10  So.  621. 

Maryland.  —  Vernon  z'.  Tucker,  30 
Md.  456. 

Massachusetts.  —  Russell  v.  Coffin, 
8  Pick.  143,  154  (sustainment  by  rep- 
utation as  a  moral  man). 

Nezv  York.  —  People  v.  Hulse,  3 
Hill  309;  People  v.  Rector,  19  Wend. 
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elicited  on  direct  examination  does  not,  where  it  was  enlarged  upon 
on  cross-examination,  make  it  any  the  less  proper  to  sustain  the 
witness'  reputation/'' 


569,  582-589,  612,  Bronson,  J.,  dis- 
senting, p.  595. 

Texas.  —  Texas  C.  &  N.  W.  R. 
Co.  V.  Weideman  (Tex.  Civ.  App. ), 
62  S.  W.  810  (sustainmenl  by  repu- 
tation  for  truth). 

Vermont.  —  Mosley  v.  Ins.  Co.,  55 
Vt.  142;  State  z'.  Roe,  12  Vt.  93 
(sustainmenl  by  reputation  as  a 
moral    man). 

yirginia.  —  George  z'.  Pilcher,  28 
Gratt.  289,  315,  26  Am.  Rep.  350  (sus- 
tainmenl   by    reputation    for   truth). 

Rationale —  "A  man  may  be 
guiky  of  immoral  acts  in  his  youth, 
and  may  repent  and  lead  a  pure  and 
moral  life  ever  afterward.  It  would 
be  unjust  to  him  to  allow  this  attack 
to  be  made  upon  him,  and  not  allow 
him  to  show  that  since  that  time  he 
has  established  among  his  neighbors 
a  good  character,  such  as  to  render 
him  worthy  of  belief  in  a  court  of 
justice."  Central  R.  &  Bkg.  Co.  v. 
Dodd,  83  Ga.  507,   10  S.  E.  206. 

"  It  can  be  of  little  concern  to  a 
party  whether  the  moral  character  of 
his  witness  is  destroyed  by  the  testi- 
mony of  others  called  to  speak  to  it, 
or  by  a  cross-examination.  The  effect 
upon  him,  to  the  extent  of  the  im- 
peachment, is  exactly  the  same ;  he 
loses  the  benefit  of  the  evidence  in 
both  cases,  and  for  the  same  cause  — 
the  discredit  of  his  witness.  If  it  be 
competent  then  to  rebut  the  effect  of 
the  impeachment  in  the  one  case,  and 
thereby  reinstate  the  character  and 
credit  of  the  witness,  I  am  incapable 
of  comprehending  the  distinction  that 
would  deny  the  like  indulgence  to  the 
other.     .     .     . 

"Cases  may  very  well  occur  of 
particular  vices  and  weaknesses, 
which  cast  a  cloud  over  the  moral 
character  of  the  man,  and  tend 
prima  facie  to  impeach  his  truth  and 
integrity,  but  whose  veracity  could 
be  vindicated  by  the  concurrent  tes- 
timony of  all  his  neighbors  and  ac- 
quaintances. It  requires  but  a  casual 
observation  of  human  nature  in  its 
various  phases  to  be  sensible  of  this 
truth."     Per  Nelson,  C.  J.,  in  People 

16 


V.  Rector,  19  Wend.  (N.  Y.)  569, 
612,  613. 

Illustrations Where  testimony  is 

given  that  a  deceased  attesting  wit- 
ness to  a  will  whose  signature  wab 
proved  had  added  the  name  of  an- 
other witness  at  a  subsequent  date, 
that  being  necessary  to  give  the  will 
validity  (such  act  being  equivalent  to 
forgery),  proof  of  such  attesting  wit- 
ness' good  character  is  admissible. 
Provis  V.  Reed,  5  Ring.    (Eng.)  435. 

Where  a  witness  is  assailed  by  evi- 
dence that  he  was  suborned,  his  char- 
acter for  truth  and  veracity  may  be 
proved  to  sustain  him.  People  v.  Ah 
Fat,  48  Cal.  61. 

Where  a  witness'  character  is  at- 
tacked by  showing  that  he  had  at- 
tempted to  suborn  or  had  suborned  a 
witness,  or  had  suppressed  testimony 
in  the  cause  on  trial,  sustaining  evi- 
dence is  admissible.  Mercer  v.  State, 
40  Fla.  216,  24  So.  154,  74  Am.  St. 
Rep.  135. 

Where  plaintiff  in  a  railroad  dam- 
age case  testified  as  a  witness,  and 
proof  that  he  was  feigning  injury  is 
introduced,  his  reputation  for  truth 
and  veracity  may  be  proved  to  sus- 
tain him.  Texas  C.  &  N.  W.  R.  Co. 
V.  Weideman  (Tex.  Civ.  App.),  62 
S.  W.  810. 

Where  plaintiff  in  an  action  to  col- 
lect insurance  money  testified  in  his 
own  behalf,  and  defendant  introduced 
evidence  to  show  that  he  fired  the 
burned  building  and  had  also  com- 
mitted perjury,  sustaining  evidence 
is  admissible.  Mosley  v.  Ins.  Co.,  55 
Vt.  142. 

46.  The  effect  of  the  cross-exam- 
ination was  to  give  prominence  to  the 
fact  of  the  bad  character  of  the  wit- 
nesses, and  the  purpose,  evidently, 
was  to  assail  their  characters.  It 
was  like  joining  in  the  pursuit  of  a 
person.  The  person  thus  joining 
could  not  excuse  himself  upon  the 
ground  that  the  others  were  pursu- 
ing, or  that  the  individual  was  him- 
self running.  Here  the  witnesses 
had,  in  telling  the  story  of  a  tragedy 
in   issue,  to   refer  to  their  own   deg- 
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(3.)  Impeachment  by  Declarations  and  Opinions  of  Third  Persons. 
It  has  been  held  that  a  witness  may  be  sustained  who  has  been 
discrecHted  by  the  repetition  from  the  witness  stand  of  statements 
impugning-  such  witness'  veracity.*'^ 

(4.)  Impeachment  by  Bad  Reputation.  —  Where  a  witness'  bad  rep- 
utation is  shown  to  impeach  him,  the  opinion  of  competent  witnesses 
that  they  would  believe  him  on  oath  may  be  elicited  to  sustain  him." 
In  some  jurisdictions  where  bad  reputation  for  truth  is  shown,  a 
witness  may  be  sustained  by  showing  his  good  reputation  as  a 
moral  man.'*^  The  sustaining  testimony  is  admissible  although  it 
does  not  refer  to  the  same  period  referred  to  in  the  impeaching 
testimony.^" 

(5.)  Impeachment  by  Conviction  of  Crime.  —  Where  a  witness'  con- 
viction of  crime  is  shown  to^  impeach  him,  his  good  reputation  may 
be  proved  to  sustain  him.^^     The  admissibility  of  the   sustaining 


radation.  The  adverse  party  on 
cross-examination  seizes  hold  of  that 
fact,  evidently  to  emphasize  the  fact 
of  their  degraded  condition,  in  or- 
der to  affect  their  credibility.  He 
certainly  joined  in  the  pursuit.  Car- 
ter V.  Com.   (Ky.),  13  S.  W.  921. 

47.  Where  one  party  to  an  action 
is  permitted  over  objection  to  put 
in  evidence  that  the  adverse  party 
had  said  of  one  of  the  adverse  party's 
witnesses  that  "  he  was  perfectly 
good,  but  was  a  little  slippery  some- 
times "  and  that  "  he  could  not  rely 
at  all  upon  what  he  told  him  —  he 
could  place  no  confidence  in  what  he 
said;"  it  is  proper  for  such  adverse 
party  to  testify  that  the  assailed  wit- 
ness' reputation  for  truth  was  good, 
and  he  would  believe  him  as  soon  as 
anybody  else.  Prentiss  v.  Roberts, 
49  Me.  127. 

Where  a  witness  is  cross-examined 
as  to  disparaging  declarations  about 
himself  made  by  third  parties  for 
the  purpose  of  discrediting  him  (the 
interrogatories  not  having  been 
proper  for  that  purpose),  evidence 
that  his  general  reputation  for  mo- 
rality is  good  is  not  admissible.  Han- 
nah V.  McKellip,  49  Barb.  (N.  Y.) 
342. 

48.  People  v.  Davis,  21  Wend. 
(N.  Y.)  309,  where  bad  reputation 
for  truth  and  veracity  was  shown  for 
purposes   of   impeachment. 

49.  Louisville  &  N.  R.  Co.  v.  AIc- 
Clish,  115  Fed.  268;  Vance  v.  Vance, 
2  Mete.    (Ky.)    581. 

50.  Where  a  party  puts  in  evi- 
dence that  the  reputation  of   a  wit- 
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ness  of  the  adverse  party  had  be- 
come bad  since  the  commencement 
of  the  action,  there  is  no  error  in  per- 
mitting the  latter  party  to  prove  that 
before  the  commencement  of  the  ac- 
tion the  witness'  reputation  was 
good.     King  v.  Kersey,  2  Ind.  402. 

Where  a  witness'  bad  reputation 
as  a  moral  man  at  a  former  period 
is  shown  to  impeach  him,  the  fact 
that  his  present  reputation  as  a  moral 
man  is  good  may  be  shown  to  sus- 
tain him.  Graham  v.  Chrystal,  2 
Keyes   (N.  Y.)   21,  2,7  How.  Pr.  279. 

Where  bad  reputation  for  truth 
during  a  period  of  years  before  the 
trial  is  shown,  good  reputation  for 
truth  at  a  former  period  is  admissible 
to  sustain  the  witness.  Morss  v. 
Palmer,   15   Pa.   St.  51. 

51.  United  States.  —  Louisville  & 
N.  R.  Co.  V.  McClish,  lis  Fed.  268 
(sustainment  by  reputation  as  amoral 
man). 

California.  —  People  v.  Amanacus, 
50  Cal.  22,2,  (conviction  elicited  on 
cross-examination  ) . 

Florida.  —  Mercer  v.  State,  40  Fla. 
216,  24  So.  154,  74  Am.  St.  Rep.  135. 

Maine.  —  State  v.  Farmer,  84  Me. 
436,  24  Atl.  985  (record  evidence  of 
conviction  given). 

Nezv  Hampshire.  —  Curtis  v.  Coch- 
ran, 50  N.  H.  242  (sustainment  by 
reputation   for  truth). 

Ohio.  —  Wick  v.  Baldwin,  51  Ohio 
St.  51,  36  N.  E.  671  (conviction 
elicited  on  cross-examination;  sus- 
tainment by  reputation  for  truth). 

Where,  however,  on  cross-examina- 
tion   a    witness    denies    having   been 
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evidence  is  not  afifoctcd  by  the  manner  of  proving  the  witness" 
conviction. ^- 

(6.)  Impeachment  by  Indictment  or  Imprisonment. —  A  witness'  good 
reputation  may  Hkewise  be  proved  to  sustain  him  where  his  indict- 
ment for  crime, ^•'*  or  his  imprisonment  on  a  charge  of  crime,'^*  is 
shown  to  impeach  him. 

Classes  of  Direct  Character-Sustaining:  Evidence.  —  A  witness'  particu- 
lar acts  of  good  conduct  cannot  be  proved  to  sustain  him.°'  A 
quahfied  witness  may  in  a  proper  case  give  his  opinion  that  an 
assailed  witness  is  worthy  of  belief  on  oath.^°  His  opinion  must, 
however,  be  founded  on  the  sustaining  witness'  knowledge  of  the 
assailed  witness'  reputation."  A  witness  may  be  sustained  by  the 
same  sort  of  testimony  as  to  his  general  reputation  that  might  be 
used  to  impeach  him.^^     Absence  of  indictments  against  a  witness 


convicted,  sustaining  evidence  is  in- 
admissible. Birmingham  R.  &  El. 
Co.  V.  Ellard,  135  Ala.  433,  2>2  So.  276. 
The  only  possible  efifect  of  the  im- 
peaching testimony  is  to  show  the 
witness'  general  readiness  to  do  evit 
and  to  perjure  himself,  and  in  that 
case  it  is  proper  to  rebut  this  direct 
inference.  Gertz  v.  Fitchburg  R.  Co., 
137  Mass.  yy,  50  Am.  Rep.  285. 

52.  Wick  V.  Baldwin,  51  Ohio  St. 
51,  36  N.  E.  671. 

See  also  Louisville  &  N.  R.  Co. 
z:  AlcClish,  115  Fed.  268. 

53.  Carter  v.  People,  2  Hill  (N. 
Y.)  317;  Luttrell  V.  State,  40  Te.x. 
Crim.  651,  51  S.  W.  930. 

54.  Farmer  v.  State,  35  Tex.  Crim. 
270,  23   S.   W.  232. 

55.  Farley  v.  State,  57  Ind.  331 ; 
Herzman  v.  Oberfelder,  54  Iowa  83, 
6  N.  W.  81  ;  Rixey  v.  Bayse,  4 
Leigh    (Va.)   330. 

So  it  cannot  be  shown  that  a  wit- 
ness whose  reputation  is  attacked  has 
treated  others  fairly  in  business 
transactions.  People  v.  Turney,  124 
Mich.  542,  83  N.  W.  2y. 

The  fact  that  a  witness'  business 
patrons  are  of  very  high  standing 
cannot  be  shown,  her  reputation  hav- 
ing been  attacked.  Hagadorn  v. 
Kearney,   13  Hun    (N.   Y. )   236. 

The  fact  that  a  witness  whose  rep- 
utation has  been  attacked  has  been 
elected  a  constable  a  number  of 
times  cannot  be  shown.  Brewster  v. 
Yourd,  3  Watts  (Pa.)  99. 

56.  Cline  v.  State,  51  Ark.  140, 
10  S.  W.  225. 

57.  "  The  question  is  not  whether 
the   witness'   conduct   in   his   dealings 


with  one  or  more  of  his  neighbors 
had  been  upright,  and  that,  of  con- 
sequence, such  persons  would  be- 
lieve him  on  oath ;  character  is  not 
involved  in  this  latter  inquiry  at  all ; 
and  it  is  character  and  not  conduct 
—  the  estimation  in  which  a  man  is 
held,  and  not  what  he  does  —  that  is 
under  investigation,  and  character 
only  can  afford  a  predicate  for  the 
opinion  of  an  impeaching  or  sustain- 
ing witness  that  the  .witness  inquired 
about  is  or  is  not  worthy  of  credit." 
Jackson  v.  State,  106  Ala.  12,  17  So. 
2,i2- 

See  V,  4,  c,  supra. 

58.  Reputation  for  truth  is  a 
proper  inquiry  'of  a  sustaining  wit- 
ness. Gifford  V.  People,  148  111.  173, 
35.  N.  E.  754- 

Reputation  as  a  moral  man  may 
also  be  shown  in  some  jurisdictions. 
Evans  V.  Smith,  5  T.  B.  Mon.  (Ky. ) 
363;  Hancock  v.  Stephens,  11 
Humph.   (Tenn.)   507. 

In  Georgia  reputation  as  a  moral 
man  only  can  be  shown  —  not  repu- 
tation for  specific  constituents  of 
character.  Barnwell  v.  Hannegan, 
IDS  Ga.  396,  31  S.  E.  116. 

In  California  a  witness  may  be 
sustained  by  proof  of  good  reputa- 
tion for  truth,  honesty  and  integrity. 
People  V.  Amanacus,  50  Cal.  233. 

In  Michigan  reputation  for  honesty 
is  not,  however,  admissible.  Leonard 
V.  Pope,  27  Mich.   145. 

Except  as  otherwise  set  forth  in 
this  note  and  in  subdivision  "  a  " 
above,  the  reputation  that  can  be 
proved  to  sustain  a  witness  is  ordi- 
narily the  same  as  that  that  can  be 
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whose  character  has  hcen  assailed  for  any  cause  cannot  t)e  shown 
to  sustain  him.^'' 

B.  Proof  of  Character-Sustaining  Facts.  —  Such  facts  are 
provable  in  the  same  manner  by  witnesses  of  like  qualification  as 
those  competent  to  testify  to  impeaching  facts,'*'*  and  they  may  be 
cross-examined  in  the  same  manner  as  impeaching  witnesses.®^ 

Time  for  Introduction  of  Sustaining  Evidence.  —  Where,  after  the  evi- 
dence in  support  of  the  defense  has  been  all  given,  the  other  party 
on  rebuttal  introduces  evidence  impeaching  a  witness  for  the  defense, 
the  defendant  is  entitled  thereafter  to  be  afforded  an  opportunity  to 
sustain  the  assailed  witness."- 


proved  to  impeach  him,  which  is  con- 
sidered in  V,  5,  B,  a,  supra. 

Time  of  Reputation —  A  reputa- 
tion offered  to  sustain  a  witness 
which  he  possessed  eighteen  or 
twenty  years  before  the  trial  is 
properly  excluded  as  too  remote. 
Shuster  v.  State,  62  N.  J.  L.  521,  41 
Atl.  701,  aMnncd  63  N.  J.  L.  355. 
46  Atl.  iioi. 

Compare,  however,  Morss  v. 
Palmer,  15  Pa.  St.  51. 

For  time  of  reputation  that  may  be 
proved  for  purposes  of  impeachment, 
see  V,  I,  C,  c,  supra. 

Place   of  Reputation Where   an 

assailed  witness  has  acquired  a  repu- 
tation for  truth  in  a  city  where  he 
did  business  six  miles  from  his  resi- 
dence, it  is  error  to  exclude  proof 
of  such  reputation  to  sustain  him. 
State  V.  Gushing,  14  Wash.  527,  45 
Pac.  14s,  53  Am.  St.  Rep.  883. 

For  place  of  reputation  that  may 
be  proved  for  purposes  of  impeach- 
ment, see  V,  5,   B,  b,  supra. 

59.  An  assailed  witness  cannot  be 
sustained  by  proof  that  he  has  never 
been  indicted  for  any  crime  or  mis- 
demeanor. Anderson  v.  State,  34 
Ark.  257. 

60.  The  father  of  an  assailed  wit- 
ness whose  variant  statements  were 
proved  is  a  competent  witness  to  his 
good  reputation.  Brown  v.  State 
(Ala.),   38  So.  268. 

A  witness  who,  although  acquainted 
with  the  persons  to  whom  an  as- 
sailed witness  is  known,  has  never 
heard  his  reputation  canvassed,  is 
nevertheless  competent  to  testify  that 
he  would  believe  him  on  oath.  First 
Nat.  Bank  v.  Wolfif,  79  Cal.  69,  21 
Pac.  551,  748;  People  v.  Davis,  21 
Wend.   (N.  Y.)  309,  315. 
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Contra.  —  Sloan  v.  Edwards,  61 
Md.  89;  Spence  v.  State,  i  Tex.  App. 

541. 

In  Artope  v.  Goodall,  53  Ga.  318, 
it  is  said  that  before  a  sustaining  wit- 
ness is  permitted  to  give  his  own 
declaration  that  from  the  assailed 
witness'  reputation  he  would  believe 
him  on  oath,  he  should  at  least  state 
that  the  assailed  witness'  reputation 
is  not  such  as  to  render  him  un- 
worthy of  credit  on  oath. 

In  Clay  v.  Robinson,  7  W.  Va. 
348,  it  is  said  that  before  a  sustain- 
ing witness  can  state  whether  he 
would  believe  the  assailed  witness  on 
oath,  he  must  state  (i)  that  he 
knows  his  reputation,  and  (2)  what 
his   reputation   for  truth  is. 

Where  in  response  to  the  question 
put  a  sustaining  witness,  whether  he 
knows  the  reputation  of  the  assailed 
witness  for  truth  among  his  neigh- 
bors, the  witness  volunteers  his 
opinion  as  to  what  that  reputation  is, 
Avithout  being  asked  for  it,  it  is  the 
duty  of  the  court  upon  motion  to 
strike  out  the  answer,  and  failure 
to  do  so  is  error.  Gifford  v.  People, 
148  111.   173,  35   N.   E.  754- 

61.  On  cross-examination  a  sus- 
taining witness  cannot  be  asked 
whether  or  not  the  assailed  witness 
was  ever  arrested  for  a  specified  of- 
fense. State  V.  Grant  (Mo.),  45  S. 
W.  1 102. 

Likewise,  the  question  whether  he 
had  ever  heard  the  assailed  witness 
charged  with  larceny  is  improper. 
Barton  v.  Morphes,   13  N.  C.  520. 

Nor  can  he  be  asked  as  to  particu- 
lar acts  of  misconduct  on  the  assailed 
witness'  part  tending  to  discredit 
him.  Rixey  v.  Bayse,  4  Leigh  (Va.) 
330. 

62.  The    true    view    is    that    when 
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Vn.  USE  AND  EFFECT  OF  IMPEACHING  AND  SUSTAINING 

EVIDENCE. 

1.  Determination  of  Fact  of  Impeachment  and  Effect  Thereof. 
A.  Who  to  DETiuaiixic  Effkct  oi-  Impeaching  and  Sustaining 
Evidence.  —  Where  impeaching  evidence  is  introduced,  the  extent, 
if  any,  to  which  it  impairs  the  assailed  witness'  credibiHty  is  a 
question  to  be  determined  exchisively  by  the  jury  or  other  triers 
of   the    facts.*'^     This   rule   applies   with   equal    force   whether   the 


the  state,  or  a  plainlifF,  attacks  the 
character  of  a  witness  for  the  de- 
fense, a  new  issue  is  then  raised 
which  could  not  before  have  been 
presented,  and  upon  such  new  issue 
the  defense  has  the  right  to  offer 
testimony,  as  it  could  not  before  have 
been  offered.  It  will  not  do  to  say, 
as  has  been  said,  that  the  view  which 
we  have  taken  would  lead  to  an  in- 
terminable protraction  of  the  investi- 
gation, and  the  controversy  might  go 
on  indefinitely;  for  it  must  be  re- 
membered that  the  extent  of  the  in- 
quiry into  character  is  sufficiently  un- 
der the  discretion  of  the  court  to 
prevent  the  evil  result  apprehended.' 
State  V.  Jones,  29  S.  C.  201,  231,  7 
S.  E.  296. 

63.  Alabama.  —  Crawford  v.  State, 
112  Ala.  I,  26,  21  So.  214;  Corley  v. 
State,  28  Ala.  22. 

California.  —  People  v.  McLane,  60 
Cal.  412. 

Georgia.  —  Smith  v.  State,  109  Ga. 
479,  35  S.  E.  59;  Mitchell  v.  State, 
no  Ga.  272,  34  S.  E.  576;  Duncan 
V.  State,  97  Ga.  180,  25  S.  E.  182; 
Lewis  V.  State,  91  Ga.  168,  16  S.  E. 
986;  City  Bank  v.  Kent.  57  Ga.  283; 
Sims  V.  State,  68  Ga.  486. 

Idaho.  —  People  v.  Barnes,  2  Idaho 
148,  9  Pac.  5.32. 

Illinois.  —  Beedle  v.  People.  204  111. 
197,  68  N.  E.  434;  Hays  v.  Johnson, 
92  111.   App.  80. 

Kentucky.  —  Barnes  v.  Com.,  24 
Ky.  L.  Rep.  1 143.  70  S.  W.  827. 

Nezv  York.  —  Bakeman  v.  Rose,  18 
Wend.    146,   aiJirming   14  Wend.    105. 

Oregon.  —  State  v.  Lucas,  24  Or. 
168.  32  Pac.  538. 

Thus  it  is  improper  to  direct  the 
jury  to  disregard  the  testimony  of 
a  witness  against  whom  impeaching 
evidence  has  been  given.  Sanders  v. 
State,  134  Ala.  74,  32  So.  654;  Hig- 
gins  V.  Wren,  79  Minn.  462,  82  N.  W. 


859;  Belcher  v.  Conner,  i  S.  C.  88; 
Kelly  V.   State,   i   Tex.  App.  628. 

A  charge  that  the  jury  must  not 
convict  on  the  uncorroborated  testi- 
mony of  an  impeached  witness  in- 
vades the  province  of  the  jury,  and 
is  properly  refused.  Gilyard  v.  State, 
98  Ala.  59,  13  So.  391. 

An  instruction  to  the  jury,  "  While 
testimony  may  be  submitted  for  the 
purpose  of  impeaching  a  witness,  it 
does  not  necessarily  destroy  his  testi- 
mony, because  it  is  a  matter  left  with 
you,  after  all,  to  take  into  considera- 
tion and  give  it  what  credit  you  thiuK 
it  entitled  to,"  is  proper.  Huff  v. 
State,  104  Ga.  521,  30  S.  E.  808. 

The  jury  are  to  weigh  the  testi- 
inony  of  the  assailed  and  of  the  im- 
peaching witnesses,  and  at  least  say 
whether  they  will  discredit  the  testi- 
mony of  the  witness  sought  to  be  im- 
peached and  consequently  give  credit 
to  that  introduced  by  way  of  impeach- 
ment, or  whether  they  will  discredit 
the  testimony  of  the  witness  intro- 
duced for  the  purpose  of  impeach- 
ment, and  credit  that  of  the  witness 
attacked.  Powell  v.  State,  loi  Ga. 
9,  29  S.  E.  309,  65  Am.  St.  Rep. 
2yy.  To  the  same  effect  see  Franks 
V.  State  (Tex.  Crim.),  87  S.  W.  148. 

Although  a  verdict  of  conviction 
can  be  supported  only  by  the  testi- 
mony of  a  witness  who  has  been  im- 
peached by  proof  of  variant  state- 
ments, of  bad  reputation,  and  of 
conviction  of  a  crime  involving  moral 
turpitude,  yet  the  mere  fact  that  the 
jury  relied  upon  his  testimony  to  con- 
vict is  not  sufficient  cause  for  re- 
versal, where  his  testimony,  if  be- 
lieved, was  sufficient  to  support  the 
verdict.  Davis  v.  State,  94  Ga.  399, 
19  S.  E.  243.  Compare,  however. 
Cox  V.  Prater,  67  Ga.  588,  where  the 
court  said  that  where  sworn  variant 
statements  were  shown,  nothing  that 
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impeachment  is  attempted  by  proof  of  variant  statements,"-*  signifi- 
cant omissions/'-'  particular  acts  of  misconduct/'"  bad  reputation  in 


the  witness  testified  to  could  be  suffi- 
cient to  sustain  a  verdict. 

64.  Alabama.  —  Crawford  z^.  Stale, 
112  Ala.  I,  25,  21  So.  214;  Addison 
V.  State,  48  Ala.  478. 

Colorado.  —  Rose  v.  Otis,  18  Colo. 
59,  31  Pac.  493;  Jones  v.  People,  2 
Colo.  351- 

Georgia.  —  Code  1895,  §  5295  ; 
Hodgkins  v.  State,  89  Ga.  761,  15 
S.  E.  695;  Pound  V.  State,  43  Ga. 
88,   131. 

Illinois.  — Uast  St.  L.  C.  R.  Co.  v. 
Altgen,  112  111.  App.  471,  afUnncd  210 
111.  213,  71  N.  E.  2,77;  Craig  v.  Rohrer, 

63  111.  325- 

Indiana.  —  City  of  Huntingburg  v. 
First,  22  Ind.  App.  66,  53  N.  E.  246; 
Eppert  V.  Hall,  133  Ind.  417,  31  N.  E. 
74.  2>2  N.  E.  7U- 

Kentucky.  —  Evans  v.  Com.,  3  Ky. 
L.  Rep.  30. 

Maine.  —  Worthing     v.    Worthing, 

64  Me.  335- 

Massachusetts.  — ■  Handy  v.  Can- 
ning, 166  Mass.  107,  44  N.  E.  118; 
Hamilton  Woolen  Co.  z'.  Goodrich, 
6  Allen  191. 

Minnesota.  —  Hahn  v.  Bettingen,  84 
Minn.  512,  88  N.  W.  10. 

Missouri.  —  Rheinhart  v.  Grant,  24 
Mo.  App.  154. 

New  York.  —  McCoy  v.  Munro,  76 
App.  Div.  435,  78  N.  Y.  Supp.  849; 
Plyer  v.  German-American  Ins.  Co., 
121  N.  Y.  689,  24  N.  E.  929. 

A  witness'  variant  statements  may 
be  submitted  to  the  jury  for  its  con- 
sideration. Newton  v.  State,  21  Fla. 
S3,  81. 

Where  a  witness'  variant  statements 
are  put  in  evidence,  the  impeachment 
of  the  witness  is  not  successful  "  if, 
after  hearing  the  impeaching  testi- 
mony, the  jury  still  believe  his  testi- 
mony to  be  true."  Matthews  t. 
Granger,  196  111.  164,  63  N.  E.  658, 
affirming  96  111.  App.  536. 

Where  a  witness'  variant  statements 
are  proved  merely  to  impeach  him, 
an  instruction  that  the  jury  are  to 
consider  such  evidence  only  so  far' 
as  it  contradicts  the  assailed  witness 
is  error;  where  the  evidence  contra- 
dicts the  witness  in  every  particular 
such  an  instruction  would  in  effect 
tell  the  jury  that  they  were  to  con- 
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sider  it.  Owens  v.  Jenkins,  25  Ky. 
L.  Rep.  1567,  78  S.  W.  212. 

"  There  is  no  rule  of  law  which 
prcvenls  a  jury  from  believing  what 
a  witness  says  upon  the  stand  because 
he  may  at  other  times  have  made 
statements  inconsistent  with  his  testi- 
mony." King  V.  Ford  River  Lumb. 
Co.,  93  Mich.   172,  53  N.  W.  10. 

Where  a  witness'  variant  statements 
are  proved  to  discredit  him,  it  is  the 
right  of  the  jury  to  disregard  his 
testimony,  but  ,the  court  would  have 
no  right  to  instruct  the  jury  as  mat- 
ter of  law  wholly  to  disregard  the 
testimony  of  the  witness,  or  what  is 
the  same  thing,  to  withdraw  it  from 
their  consideration.  Dunn  v.  People, 
29  N.  Y.  523,  86  Am.  Dec.  319. 

Variant  Statement  Under  Oath. 
The  mere  fact  that  the  variant  state- 
ment was  under  oath  does  not  alter 
the  rule.  Mack  v.  State,  48  Wis.  271, 
286,  4  N.  W.  449. 

65.  Hayden  v.  Stone,  112  Mass. 
346. 

So  the  mere  fact  that  on  a  former 
trial  of  a  cause  a  witness  omitted  to 
state  a  fact  that  was  crucial  to  a 
recovery,  while  on  a  subsequent  trial 
the  witness  testified  in  respect  there- 
to (the  necessity  of  proof  of  such  fact 
having  been  brought  out  on  an  appeal 
from  a  fonner  judgment)  is  not  con- 
clusive evidence  of  the  witness'  dis- 
honesty. Cowan  V.  Third  Ave.  R. 
Co.,  56  Hun  644,  9  N.  Y.  Supp.  610, 
affirmed  132  N.  Y.  598,  30  N.  E.  1152. 

66.  People  v.  Chapleau,  121  N.  Y. 
266,  277,  24  N.  E.  469;  Steeples  v. 
Newton,  7  Or.  no,  33  Am.  Rep.  705. 

So  where  the  jury  are  convinced 
that  a  female  witness  is  a  prostitute, 
they  are  not,  for  that  reason,  as  mat- 
ter of  law,  bound  to  reject  her  testi- 
mony, but  should  give  it  such  cre- 
dence as  under  the  circumstances  of 
the  case  it  deserves.  To  hold  other- 
wise would  amount  to  this :  that 
with  her  virtue  a  woman  loses  every 
other  good  quality  with  which  her 
sex  is  endowed.  There  is  no  rule 
of  reason  which  would  not  apply 
equally  to  the  credibility  of  a  profli- 
gate man  as  to  that  of  an  abandoned 
woman,  and  the  law  applies  the  same 
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admissible  respects,"''  or  conviction  of  crime."^  The  jury  alone  are 
also  to  determine  the  sufficiency  of  any  explanation  of  the  impeach- 
ing evidence  that  may  be  given  ;*'"  also  the  weight  of  any  evidence 
in    rebuttal,'"   and   to  the   jury   also   belongs   the   duty   of   judging 


test  to  the  credibility  of  cither.  Craft 
V.  State,  3  Kan.  450,  477-478. 

Moreover,  it  is  error  for  the  trial 
court  when  excluding  questions  tend- 
ing to  elicit  the  fact  from  a  witness 
that  she  was  lewd  and  innnoral,  to 
remark  that  "  it  does  not  follow,  be- 
cause a  woman  is  lewd,  that  it  affects 
her  veracity,"  such  remark  invading 
the  province  of  the  jury.  State  v. 
Lucas,  24  Or.  168,  22)  Pac.  538. 

67.  Alabama.  —  Crawford  v.  State, 
112  Ala.   I,  25,  21    So.  214. 

Arkansas.  —  Hollingsworth  v.  State, 
53  Ark.  387,  14  S.  W.  41- 

California.  —  Heath  v.  Scott,  65 
Cal.  548,  4  Pac.  557;  People  v.  Mc- 
Lane,  60  Cal.  412 ;  People  v.  Tyler,  35 
Cal.  553- 

llluwis.  —  Code  1895,  §5295;  Roy 
V.  Goings,   112  111.  656. 

Indiana.  —  Overton  v.  Rogers,  99 
Ind.  595;  Memphis  &  O.  R.  P.  Co. 
V.  McCool,  83  Ind.  392;  Stratton  f. 
State,  45  Ind.  468 ;  Spivey  v.  State,  8 
Ind.  405. 

Iowa.  —  State  v.  Woodworth,  65 
Iowa   141,  21   N.  W.  490. 

Massachusetts.  —  Bates  v.  Barber, 
4  Cush.  107. 

Missouri.  —  State  v.  Baldwin,  56 
Mo.  App.  423. 

Texas. — Jernigan  v.  Wainer,  12 
Tex.  189. 

So  where  a  witness'  reputation  for 
truth  is  shown  to  be  bad,  an  instruc- 
tion that  in  such  case  he  ought  not 
to  be  believed  at  all  in  a  court  of 
justice  is  erroneous.  Pentecost  v. 
State,  107  Ala.  81,  93,  18  So.  146. 

Because  the  reputation  for  veracity 
of  a  witness  may  be  shown  to  be 
bad,  it  does  not  follow  that  a  jury, 
as  a  matter  of  law,  are  obliged  to  dis- 
regard any  or  all  testimony  that  he 
may  give  in  the  particular  case  on 
trial.  On  the  contrary,  though  his 
reputation  may  be  bad,  yet  the  jury 
may  be  impressed  with  the  truth  of 
his  story  in  the  particular  case;  and 
if  they  believe  it  to  be  true,  it  is 
their  duty  to  consider  it  and  to  give 
it  due  weight,  and  not  to  disregard 
it  merely  because  the  witness'  general 


reputation  for  veracity  has  been  im- 
peached before  them.  Peaden  z\ 
State  (Fla.),  35  So.  204. 

In  Smith  v.  State  (Tex.  Crim.), 
77  S.  W.  801,  it  is  held  error  to 
charge  that  the  jury  is  "not  bound  to 
disbelieve "  the  testimony  of  a  wit- 
ness who  has  been  impeached  by 
proof  of  bad  reputation  for  truth,  but 
that  the  testimony  is  still  before  them 
to  be  given  such  weight  as  they  think 
it  entitled  to. 

68.  People  v.  McLane,  60  Cal.  412; 
/;;  re  Noble,  I2!|.  111.  266,  15  N.  E. 
850;  Qiiigley  z'.  Turner,  150  Mass. 
108,  22  N.  E.  586. 

69.  Winter  r.  Judkins,  106  Ala. 
259,  17  So.  627;  People  V.  Shaver,  120 
Cal.  354,  52  Pac.  651 ;  In  re  Town- 
send's  Estate,  122  Iowa  246,  97  N.  W. 
1 108;  Fairfield  Packing  Co.  v.  South- 
ern Mut.  F.  Ins.  Co.  (Pa.),  44  At!. 
317;  Lyles  V.  Com.,  88  Va.  396,  13  S. 
E.  802. 

70.  Taylor  v.  Smith,  16  Ga.  7. 

So  where  it  is  disputed  whether  or 
not  the  variant  statements  were  made 
to  the  impeaching  witnesses  by  the 
assailed  witness,  and  not  by  some 
other  man,  it  is  a  question  for  the 
jury.  Schneider  v.  Market  St.  R.  Co., 
134  Cal.  482,  66  Pac.  734. 

Where  in  rebuttal  of  evidence  of 
bad  reputation  witnesses  testify  that 
they  had  never  heard  the  witness' 
character  discussed,  the  weight  of 
such  testimony  is  for  the  jury.  Con- 
rad V.  State,  132  Ind.  254,  31  N.  E. 
805. 

Where  variant  statements  are  ad- 
mitted without  a  preliminary  inquiry 
to  the  assailed  witness,  and  after- 
ward he  denies  having  made  them, 
the  credibility  of  his  testimony  is  for 
the  jury.  Tucker  v.  Welsh,  17  Mass. 
160,  9  Am.  Dec.   137. 

Where  eighteen  witnesses  of  stand- 
ing and  integrity  swear  an  assailed 
witness'  reputation  is  good,  while 
nine  of  equal  standing  and  integrity 
swear  it  is  bad,  the  jury  must  deter- 
mine for  themselves  whether  they 
will  believe  the  eighteen  men  or  the 
nine.     Spies  v.  People,  122  111.  i,  209, 
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of    the    weight    and     sufficiency    of    any     sustaining    evidence.'' 

B.  Elements  Relevant  in  Determining  Credibility  of  Wit- 
ness.—  In  determining  the  credibility  of  a  witness,  the  jury  must 
consider  the  impeaching  evidence  in  connection  with  any  evidence 
in  explanation  or  rebuttal,  or  to  sustain  the  witness,  and  with  all 
the  circumstances  of  the  trial   proper  for  their  consideration. '- 

C.  Requisites  to  Successful  Impeachment  by  Variant  State- 
ments.—  In  order  that  a  jury  may  properly  believe  that  a  witness 
whose  variant  statements  have  been  proved  is  altogether  unworthy 
of  belief,  they  must  also  believe  that  the  variance  was  willful.'' 

D.  Effect  of  Impeachment  on  Witness'  Testimony.  —  Where 
the  jury  not  only  believe  that  a  witness  has  testified  falsely  in  a 
material  point,  but  also  believe  from,  the  impeaching  evidence  intro- 
duced that  he  has  done  so  willfully,  they  should  reject  his  version 
of  the  facts  except  so  far  as  other  unimpeached  evidence  satisfac- 


12  N.  E.  865,  17  N.  E.  89S,  3  Am.  St. 
Rep.  320. 

The  fact  that  a  greater  number  of 
witnesses  have  testified  to  good  repu- 
tation accordingly  does  not  present  a 
witness  before  the  jury  as  impeached 
as  matter  of  law.  Whiteside  t'.  State, 
4  Cold.   (Tenn.)    175. 

71.  Code  (Ga.)  1895,  §5292;  Mc- 
Ewen  V.  Springfield,  64  Ga.  159; 
State  V.  Murphy,  9  Wash.  204,  217, 
27  Pac.  420. 

So  where  a  witness'  variant  state- 
ments are  proved  to  impeach  him  and 
his  correspondent  statements  to  sus- 
tain him,  the  weight  of  the  corre- 
spondent statements  is  for  the  jury. 
People  V.  Vane,  12  Wend.  (N.  Y.) 
78.  _ 

72.  The  jury  must  consider  im- 
peaching evidence  in  connection  with 
other  evidence  and  facts  in  the  cause 
bearing  on  the  witness'  credibility. 
State  V.  Jones,  4  Penn.  (Del.)  109, 
S3  Atl.  858;  McCasIand  v.  Kimber- 
lin,  100  Ind.  121  ;  Inhabitants  of 
Phillips  V.  Inhabitants  of  Kingfield, 
19  Me.  375,  36  Am.  Dec.  760;  Wimer 
V.  Smith,  22  Or.  469,  30  Pac.  416 ; 
Graves  v.  Fitzgerald,  6  Cold.  (Tenn.) 
643 ;  Briggs  v.  Taylor,  35  Vt.  57. 

The  fact  that  the  witness  made 
variant  statements  must  be  consid- 
ered. Rose  V.  Otis,  18  Colo.  59,  31 
Pac.  493 ;  City  of  Huntingburg  v. 
First,  22  Ind.  App.  66,  53  N.  E.  246. 

Where  the  variant  statements  on  an 
immaterial  matter  have  been  shown, 
they  also  may  be  considered.     Craig 
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V.  Rohrer,  63  111.  325.  See  also  Evans 
V.  State,  95  Ga.  468,  22  S.  E.  298. 

Contra.  —  Paxton  v.  Dye,  26  Ind. 
393- 

The  facts  and  circumstances  sur- 
rounding the  making  of  variant  state- 
ments and  any  explanation  given 
must  be  considered  in  determining 
the  credibility  of  the  witness.  John- 
ston V.  Todd,  5  Beav.  (Eng.)  597; 
Smith  V.  May,  3  Penn.  (Del.)  233,  50 
Atl.  59.    .   . 

The  origin,  duration  and  extent  of 
a  reputation  must  also  be  considered. 
Quinsigamond  Bank  v.  Hobbs,  11 
Gray    (Mass.)    250. 

So  an  instruction  that  if  the  repu- 
tation of  a  witness  was  good  at  the 
time  of  the  offense  on  trial  and  had 
become  bad  since  then  by  reason 
thereof  and  for  no  other  reason  (as 
the  impeaching  testimony  all  tended 
to  show),  the  jury  should  consider 
the  fact  in  determining  the  witness' 
credibility,  is  not  error.  Thrawley 
V.  State,  153  Ind.  375,  55  N.  _E.  95-  " 

The  fact  of  a  witness  having  suf- 
fered a  conviction  of  crime  may  also 
be  considered.  Fisher  v.  Crescent 
Ins.  Co.,  33  Fed.  544. 

73.  Yoes  V.  State,  9  Ark.  42; 
Beedle  v.  People,  204  111.  197,  68  N. 
E.  434;  Kerr  v.  Hodge,  39  111.  App. 
546.  Compare  Cox  v.  Prater,  67  Ga. 
588. 

Where,  however,  a  witness  contra- 
dicts himself  through  inadvertence, 
or  in  reference  to  some  immaterial 
matter,   such   a    contradiction    should 
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torily  corroborates  it.^'*  Where,  however,  by  reason  of  evidence 
in  rebuttal  or  explanation  or  sustainment  or  otherwise,  the  jury 
believe  the  witness'  testimony  to  be  true  notwithstanding  the  im- 
peaching evidence,  they  must  not  disregard  it.''^ 

E.  Instructions  as  to  Impeaching  Evidence.  —  It  is  proper 
for  the  court  to  instruct  the  jury  as  to  their  duty  to  weigh  impeach- 
ing testimony  as  hereinabove  set  forth  in  determining  the  witness' 
credibility,  so  long  as  their  right  of  believing  or  disbelieving  the 
witness  is  not  infringed/^ 

2.  Use  of  Impeaching  and  Sustaining  Evidence  and  Its  Limitation, 
A.  Use  by  Jury.  —  a.  Of  Variant  Statements. — Where  a  witness' 
variant  statements  are  put  in  evidence  to  impeach  him,  they  cannot 
be  used  by  the  jury  as  tending  to  establish  the  facts  stated  in  them, 
but  are  competent  only  as  impairing  the  witness'  credibility  and 
thereby  annulling  his  testimony ,''''  unless  such  statements  were  also 


not  of  itself  render  him  unworthy  of 
behef.  Crabtree  v.  Hagenbaugh,  25 
111.  214,  79  Am.  Dec.  324. 

74.  Georgia.  —  Powell  v.  State,  50 
S.  E.  369;  Smith  V.  State,  109  Ga. 
479,  35  S.  E.  59;  Huff  v.  State,  104 
Ga.  521,  30  S.  E.  808;  Harrison  v. 
Langstpn,  100  Ga.  394,  28  S.  E.  162 ; 
Duncan  v.  State,  97  Ga.  180,  25  S.  E- 
182. 

Illinois.  —  Beedle  v.  People,  204  III. 
197,  68  N.  E.  434;  Matthews  2'. 
Granger,  196  111.  164,  63  N,  E.  658, 
affirming  96  111.  App.  536;  Hill  v. 
Montgomery,  184  111.  220,  56  N.  E. 
320;  Loehr  v.  People,  132  111.  504, 
24  N.  E.  68;  Ormer  v.  People,  76  111. 
149;  O'Brien  v.  Palmer,  49  111.  72, 
Howard  v.  McDonald,  46  111.  123 ; 
Rankin  v.  Crow,  19  III.  626. 

Indiana.  —  See  Shanks  v.  Hays,  6 
Ind.  59. 

lozca.  —  State  v.  Larson,  85  Iowa 
659,  52  N.  W.  539.  See  also  State  r. 
Van  Vliet,  97  Iowa  387,  66  N.  W.  74S. 

New  York.  —  Squier  v.  Hanover  F. 
Ins.  Co.,  162  N.  Y.  552,  57  N.  E.  93. 

75.  Beedle  v.  People,  204  111.  197, 
68  N.  E.  434;  Matthews  v.  Granger, 
196  111.  164,  63  N.  E.  658,  affirming 
96  111.  App.  536;  Roy  V.  Goings,  112 
111.  656;  McCasland  v.  Kimberlin,  100 
Ind.  121 ;  Green  v.  Cockran,  43  Iowa 
544- 

So  where  a  witness  admits  the 
falsehood  of  her  former  contradictory 
testimony  and  explains  it  as  given 
through  fear  of  future  violence  to 
life  or  member,  the  jury  may,  if  the 
explanation   is   satisfactory    to   them. 


believe  the  witness,  with  or  without 
corroborating  circumstances  or  sup- 
porting evidence.  "  Though  fear  of 
future  violence  to  life  or  member  will 
not  justify  or  excuse,  it  may  afford 
a  moral  explanation  of  perjury  suffi- 
cient to  account  to  the  jury  for  false 
testimony."  Burns  v.  State,  89  Ga. 
527,  15  S.  E.  748. 

76.  See  Towns  v.  State,  iii  Ala. 
I,  20  So.  598;  Crawford  v.  State,  112 
Ala.  I,  25,  21  So.  214;  Rose  v.  Otis, 
18  Colo.  59,  31  Pac.  493;  Sud'deth  v. 
State,  112  Ga.  407,  37  S.  E.  747;  City 
of  Huntingburg  v.  First,  22  Ind.  App. 
66,  53  X.  E.  246;  Spivey  v.  State,  8 
Ind.  405. 

Thus  a  charge  to  the  jury  that 
there  was  a  contradiction  between 
the  witness'  testimony  and  his  state- 
ments, and  that  the  jury  must  de- 
termine what  effect  it  had  upon  the 
witness'  credibility  and  whether  the 
evidence  of  his  contradictory  state- 
ments was  to  be  believed,  is  not  ob- 
jectionable as  a  charge  on  the  effect 
of  the  evidence.  Parnell  v.  State,  129 
Ala.   6,   29   So.   860. 

Compare  Evans  v.  State,  95  Ga. 
468,  22  S.  E.  298,  holding  that  it  is 
not  correct  practice  for  the  court  to 
charge  the  jury  as  to  the  prelim- 
inaries which  must  appear  before 
variant  statements  can  be  put  in  evi- 
dence. 

77.  Alabama.  —  Kennedy  v.  State, 
85  Ala.  326,  5  So.  300;  Jones  v.  Pel- 
han,  84  Ala.  208.  4  So.  22. 

California.  —  Hyde  v.  Buckner,  loS 
Cal.  522,  41  Pac.  416. 
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originally   admissible  as  substantive  evidence.'"'     This   rule  applies 


Florida.  —  Sylvester  v.  State,  35 
So.  142;  Adams  v.  State,  34  Fla. 
185,    196,    15    So.   905. 

Georgia.  —  Columbus  R.  Co.  v. 
Peddy,  120  Ga.  589,  48  S.  E.  149; 
Watts  V.  Starr,  86  Ga.  392,  12  S.  E. 
585;  Williams  v.  Chapman,  7  Ga.  467. 

Illinois.  —  Chicago  C.  R.  Co.  v. 
Matthieson,  212  111.  292,  72  N.  E. 
443;  Moore  v.  People,  108  111.  484, 
13  111.  App.  248. 

Indiana.  —  Conway  v.  State,  118 
Ind.  482,  21  N.  E.  28s;  Allen  v. 
Davis,  99  Ind.  216;  Seller  v.  Jenkins, 
97  Ind.  430;  Davis  v.  Hardy,  76  Ind. 
272,  281 ;  Clem  z'.  State,  33  Ind.  418, 
427. 

Kentucky.  —  Ashcraft  v.  Com.,  24 
Ky.  L.  Rep.  488,  68  S.  W.  847 ;  Huds- 
peth z:  Tyler,  22  Ky.  L.  Rep.  221,  56 
S.  W.  973;  Fueston  v.  Com.,  91  Ky. 
230,  15  S.  W.  177;  Champ  v.  Com., 
2  Mete.  7,  74  Am.  Dec.  388. 

Maine.  —  Inhabitants  of  Milford  v. 
Inhabitants  of  Veazie,  14  Atl.  730; 
Worthing  v.  Worthing,  64  Me.  335; 
Holmes  v.  Morse,  50  Me.   102. 

Massachusetts.  —  Donaldson  v. 
New  York,  N.  H.  &  H.  R.  Co.,  74 
N.  E.  915;  Manning  v.  Carberry,  172 
Mass.  432,  52  N.  E.  521 ;  Batchelder 
V.  Batchelder,  139  Mass.  i,  29  N.  E. 
61;  Brooks  V.  Weeks,  121  Mass.  433; 
Newell  V.  Homer,  120  Mass.  277 ; 
Com.  V.  Starkweather,  10  Cush.  59; 
Gould  V.  Norfolk  Lead  Co.,  9  Cush. 
338,  57  Am.  Dec.  50. 

Minnesota.  —  Lundburg  v.  North- 
western El.  Co.,  42  Minn.  27,  43  N. 
W.    685;    Hicks   V.    Stone,    13    Minn. 

434-  . 

Missouri.  —  Shoninger  v.  Day,  53 
Mo.  App.  147. 

New  York.  —  Plyer  v.  German- 
American  Ins.  Co.,  121  Mass.  68c), 
24  N.  E.  929;  Coulter  v.  American 
Merchants'  Union  Exp.  Co.,  56  N. 
Y.  585. 

Oregon.  —  Smitson  v.  Southern 
Pac.  Co.,  37  Or.  74,  60  Pac.  907 ;  State 
V.  Jarvis,  18  Or.  360,  23  Pac.  251. 

Pennsylvania.  —  See  Jacoby  v. 
North  British  &  M.  Ins.  Co.,  10  Pa. 
Super.  Ct.  366,  378. 

Texas.  —  McFarlane  v.  Howell 
(Tex.  Civ.  App.),  43  S.  W.  315; 
Texas  &  P.  R.  Co.  v.  Johnson,  90 
Tex.  304,  38  S.  W.  520. 
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'Vermont.  —  In  re  Claflin's  Will,  75 
Vt.  19,  52  Atl.  1053;  Law  V.  Town 
of  Fairfield,  46  Vt.  425. 

Virginia.  —  Wormeley  v.  Com.,  10 
Gratt.   658,   689. 

Wisconsin.  —  Heddles  v.  Chicago 
&  N.  W.  R.  Co.,  74  Wis.  239,  252- 
255,  42  N.  W.  237. 

If  a  witness'  variant  statements 
could  be  used  as  independent  evi- 
dence of  the  facts  slated,  then  the 
declarations  of  false  and  irresponsible 
persons,  made  in  casual  and  careless 
conversations,  when  not  under  the 
sanction  of  an  oath,  would  be  evi- 
dence of  facts  which  the  same  per- 
sons deny  under  oath.  State  v.  Fitz- 
hugh,  2  Or.  227. 

"  That  would  be  to  substitute  the 
statements  of  a  witness,  generally 
Avhen  not  under  oath,  as  evidence  be- 
tween the  parties,  for  his  testimony 
given  under  the  sanction  of  an  oath 
upon  the  trial."  Charlton  v.  Unis, 
4  Gratt.  (Va.)  58. 

Thus  where  a  writing  containing 
a  witness'  variant  statements  is  in- 
troduced in  evidence,  it  is  error  to 
instruct  the  jury  that  it  is  evidence 
in  the  case,  and  that  whatever  weight 
is  to  be  given  to  the  statements  upon 
this  point  or  any  other,  the  jury  has 
a  right  to  consider.  Worthing  v. 
Worthing,  64  Me.  335. 

Thus  a  witness'  variant  statement 
does  not  prove  affirmatively  the  mat- 
ter in  issue  to  which  the  witness' 
testimony  related,  but  only  negatively 
by  impeaching  the  witness  and  an- 
nulling his  testimony.  Johnson  v. 
Brown,  51  Tex.  65. 

In  Rhodes  v.  State,  128  Ind.  189, 
27  N.  E.  866,  25  Am.  St.  Rep.  429, 
the  court  said  that  while  the  above  is 
all  true  as  matter  of  law,  nevertheless 
as  matter  of  fact  the  evidence  of  va- 
riant statements  often  does  influence 
the  jury. 

78.  W'here  a  statement  that  is  ad- 
missible also  as  an  admission  is 
proved  as  impeaching  testimony, 
it  does  not  need  to  be  proved  again 
to  be  in  evidence  as  an  admission, 
but  may  be  used  as  such  without 
further  proof,  and  the  trial  court  may 
properly  exclude  the  second  proof 
thereof  on  that  ground.  Clark  v. 
Rhoads,  79  Ind.  342. 
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as  well  where  a  party  introduces  his  own  witness'  variant  state- 
ments to  impeach  him,  as  in  case  of  impeachment  by  the  adverse 
party.'"*  Thus  the  mere  variant  statements  of  one  witness  intro- 
duced to  impeach  him  cannot  be  considered  as  disputing  another 
witness'  testimony  variant  therefrom.*" 

b.  Of  Direct  Character-Impeaching  Evidence.  —  Likewise  where 
evidence  directly  attacking  a  witness'  truthfulness  is  introduced,  it 
can  only  be  used  for  the  purpose  of  discrediting  him  and  annulling 
his  testimony.*^ 

c.  Of  Correspondent  Statements.  —  The  use  of  correspondent 
statements  put  in  evidence  to  sustain  a  witness  who  has  been 
attacked  is  likewise  limited.®- 

B.  Use  in  Argument.  —  In  arguing  a  cause  counsel  may  properly 
refer  to  impeaching  evidence  that  has  been  introduced,®^  but  cannot 
be  permitted  to  vise  such  evidence  as  the  basis  of  an  argument  as  to 
the  facts  in  evidence  in  the  cause  (it  being  inadmissible  as  sub- 
stantive evidence).®* 

C.  Instructions  as  to  Use.  — a.  Of  J'ariant  Statements.  —  It  is 
always  proper  to  give  an  instruction  to  the  jury  limiting  the  effect 
of  proof  of  a  witness'  variant  statements  (not  admissible  as  substan- 
tive evidence)  merely  to  the  question  of  the  credibility  of  the  assailed 
witness.®^     And  such  instruction  should  ordinarily  be  given  by  the 


Contra.  —  Williams  v.  Chapman,  7 
Ga.  467,  holding  that  where  testi- 
mony is  introduced  merely  to  show 
a  witness'  variant  statements,  it 
cannot  be  used  as  substantive  evi- 
dence, although  if  offered  as  such  it 
might  have  been  admissible. 

79.  California.  —  Hyde  z'.  Buck- 
ner,  108  Cal.  522,  41  Pac.  416. 

Florida.  —  Sylvester  v.  State,  35 
So.  142. 

Indiana.  —  Conway  v.  State,  118 
Ind.  482,  21    N.  E.  285. 

Massachusetts.  —  Donaldson  v. 
New  York,  N.  H.  &  H.  R.  Co.,  74 
N.  E.  915;  Manning  v.  Carberry,  172 
Mass.  432,  52  N.  E.  521 ;  Batchelder 
V.  Batchelder,  139  Mass.  i,  29  N.  E. 
61;  Brooks  V.  Weeks,  121  Mass.  433; 
Newell  V.  Homer,  120  Mass.  277. 

80.  Allen  v.  Davis,  99  Ind.  216. 
See  also  Plyer  v.  German-American 
Ins.  Co.,  121  N.  Y.  689,  24  N.  E.  929- 

81.  Conrad  v.  State,  132  Ind.  254, 
31  N.  E.  80s;  Keyes  v.  State,  122  Ind. 
527,  23  N.  E.  1097;  State  V.  Watson. 
65  Me.  74  (where  conviction  of 
crime  shown)  ;  Stull  z'.  State  (Te.x. 
Crim.),  84  S.  W.  1059  (where  in- 
dictment for  crime  shown)  ;  Exon  v. 
State  (Tex.  Crim.),  33  S.  W.  336 
(where  particular  act  of  misconduct 


shown)  ;  Warren  v.  State,  2)2)  Tex. 
Crim.  502,  26  S.  W.  1082  (where  in- 
dictment  for  crime   shown). 

82.  Conrad  v.  Griffey,  11  How. 
(U.  S.)  480,  492;  Chicago  City  R. 
Co.  V.  Matthieson,  212  111.  292,  72 
N.  E.  443- 

83.  Rose  V.  Otis,  18  Colo.  59,  31 
Pac.  493;  State  v.  Staley,  14  Minn. 
105;  State  V.  Free,  i  McMull  (S.  C.) 
494;  Gass  T'.  State  (Tex.  Crim.),  56 
S.  W.  y^;  Heddles  v.  Chicago  &  N. 
W.  R.  Co.,  74  Wis.  239,  252-255,  42 
N.  W.  237. 

84.  Womack  v.  State,  72  Ga.  215; 
State  V.  Jarvis,  18  Or.  360,  366,  23 
Pac.  251 ;  Morris  v.  Guffey,  188  Pa. 
St.  534,  41  Atl.  731 ;  Heddles  v. 
Chicago  &  N.  W.  R.  Co.,  74  Wis. 
239,  252-255,  42  N.  W.  227- 

In  Exon  V.  State  (Tex.  Crim.),  22 
S.  W.  336,  the  court  held  that  a  party 
must  ask  the  court  to  repress  such 
improper  use  of  impeaching  testi- 
mony in  argument  to  render  it  as- 
signable error. 

85.  Kennedy  v.  State,  85  Ala.  32.6, 
5  So.  300;  Dehler  v.  State,  22  Ind. 
App.  383,  S3  N.  E.  850;  Nussbaum 
V.  Louisville  R.  Co.,  22  Ky.  L.  Rep. 
271,  57  S.  W.  249;  State  V.  Fitz- 
hugh,  2  Or.  227,  Houston  &  T  C.  R. 
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court  of  its  own  motion.^"  In  some  jurisdictions,  however,  it  is  not 
error  for  the  trial  court  to  fail  to  give  such  instruction  in  the 
absence  of  a  proper  and  timely  request  from  the  party  desiring  it.^' 
b.  Of  Direct  Character-Impeaching  Evidence.  —  Where  direct 
character-impeaching  testimony  is  not  susceptible  of  being  used  for 
any  purpose  other  than  impeachment,  no  instruction  limiting  the 
purpose  of  its  use  is  necessary.**'^  But  where  it  appears  that 
the  impeaching  evidence  can  be  appropriated  to  an  improper  use, 
such  instruction  must  be  given. ^'^  And  in  all  cases  it  seems  to  be 
proper.^''  Moreover,  whenever  in  a  criminal  action  the  assailed 
witness  is  also  defendant,  it  seems  necessary  to  limit  the  use  of  the 
evidence  given  to  impeach  him  by  an  instruction.''^ 


Co.  V.  Harris,  30  Tex.  Civ.  App. 
179,  70  S.  W.  335;  Thompson  v. 
State,  35  Tex.  Crim.  511,  34  S.  W. 
629;  Spiars  V.  Dallas  Cotton  Co. 
(Tex.  Civ.  App.),  32  S.  W.  777. 

86.  United  States.  —  Winchester  & 
Partridge  Mfg.  Co.  v.  Creary,  116 
U.  S.   161. 

Kentucky.  —  Whitt  v.  Com.,  27  Ky. 
L.  Rep.  50,  84  S.  W.  340;  Owens  v. 
Jenkins,  25  Ky.  L.  Rep.  1567,  78  S. 
W.  212;  Ashcraft  v.  Com.,  24  Ky. 
L.  Rep.  488,  68  S.  W.  847;  Cox  v. 
Com.,  24  Ky.  L.  Rep.  680,  69  S.  W. 
799;  Mullins  V.  Com.,  23  Ky.  L.  Rep. 
2433,  67  S.  W.  824;  Hendrickson  v. 
Com.,  23  Ky.  L.  Rep.  1191,  64  S.  W. 
954;  Stevenson  v.  Com.,  19  Ky.  L. 
Rep.  1505,  44  S.  W.  634;  Fueston  v. 
Com.,  91  Ky.  230,  15  S.  W.  177. 

Massachusetts.  —  Gould  v.  Nor- 
folk Lead  Co.,  9  Cush.  338,  57  Am. 
Dec.  50. 

New  York.  —  Bullard  v.  Pearsal), 
53  N.  Y.  230;  Sloan  v.  New  York 
C.   R.   Co.,  45  N.  Y.   125. 

Pennsylvania.  —  Morris  v.  Guffey, 
188  Pa.  St.  534,  41  Atl.  731. 

Texas.  —  Sapp  v.  State  (Tex. 
Crim.),  77  S.  W.  456;  Guines  v. 
State  (Tex.  Crim.),  65  S.  W.  376; 
Wooley  V.  State  (Tex.  Crim.),  64  S. 
W.  1054;  Finley  v.  State  (Tex. 
Crim.),  47  S.  W.  1015;  Halsell  v. 
Decatur-Carter  Seed  Oil  Co.  (Tex. 
Civ.  App.),  36  S.  W.  848;  Phillips 
V.  State,  35  Tex.  Crim.  480,  34  S. 
W.  272;  Spiars  v.  Dallas  Cotton 
Co.  (Tex.  Civ.  App.),  32  S.  W.  777; 
Shackelford  v.  State  (Te.x.  Crim.), 
27  S.  W.  8;  Thompson  v.  State,  29 
Tex.  App.  208.  i.s  S.  W.  206;  Fos- 
ter V.  State,  28  Tex.  App.  45,  11  S. 
W.  832;  Williams  v.   State,  25  Tex. 
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App.  76,  7  S.  W.  661 ;  Tyler  v. 
State,  13  Tex.  App.  205 ;  White  v. 
State,  10  Tex.  App.  381.  See  also 
P.orden  t-.  State,  42  Tex.  Crim.  648, 
62    S.    W.    1064. 

West  Virginia.  —  State  v.  Good- 
win, 32  W.  Va.  177,  9  S.  E.  85. 

Where,  however,  a  witness'  state- 
ments are  not  susceptible  of  being 
used  as  substantive  evidence  the  in- 
struction may  be  dispensed  with. 
Kipper  z'.  Stale  (Tex.  Crim.),  77  S. 
W.  611;  Newman  v.  State  (Tex. 
Crim.),  70  S.  W.  951. 

87.  Connors  v.  Chingren,  iii  Iowa 
437,  82  N.  W.  934;  Smitson  z:  South- 
ern Pac.  Co.,  37  Or.  74,  60  Pac.  903, 
9130.  See  also,  In  re  Scott's  Estate, 
128  Cal.  57,  70,  60  Pac.  527;  Code 
(Va.)   1904,  §3351    (i). 

Contra.  —  Josephi  v.  Furnish,  27 
Or.  260,  41  Pac.  424. 

88.  State  v.  Plelm,  97  Iowa  378, 
66  N.  W.  751 ;  Chavarria  v.  State 
(Tex.  Crim.),  63  S.  W.  312;  Matkins 
V.  State,  33  Tex.  Crim.  605,  28  S. 
W.  536. 

So  where  on  the  cross-examination 
of  a  witness  the  fact  that  she  is  a 
prostitute  is  brought  out,  and  such 
fact  has  no  relation  to  the  cause  on 
trial,  it  is  not  necessary  to  give  an 
instruction  limiting  its  use.  Brittain 
V.  State  (Tex.  Crim.),  85  S.  W.  278. 

89.  Brittain  v.  State  (Tex. 
Crim.),  85  S.  W.  278. 

90.  Holmes  v.  State  (Tex.  Crim.), 
42  S.  W.  979;  Brazos  v.  State  (Tex. 
Crim.),  33  S.  W.  540.  Compare, 
however,  Dina  zk  State  (Tex.  Crim.), 
78  S.  W.  229. 

91.  Keyes  v.  State,  122  Ind.  527, 
23  N.  E.  1097;  Scoville  7'.  State 
(Tex.  Crim.),  77  S.  W.  792;  Oliver 
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c.  Objection  to  Instruction  as  on  Weight  of  Evidence.  —  An 
instruction  as  to  use  of  impeaching  evidence  is  not  objectionable 
as  dealing  with  the  weight  of  evidence. ''- 

3.  Right  of  Party  to  Call  Witness  Impeached  by  Him.  —  A  party 
is  properly  refused  permission  to  call  as  a  witness  a  person  pre- 
viously impeached  by  him  on  the  same  hearing  by  direct  character- 
impeaching  testimony. °^ 

4,  Newly-Discovered  Impeaching  Evidence  as  Ground  for  New 
Trial.  —  The  discovery  of  new  evidence  that  is  available  merely 
for  purposes  of  impeachment  is  never  a  ground  for  granting  a 
new  trial.** 


V.  State,  33  Tex.  Crim.  541,  28  S. 
W.  202;  Hargrove  v.  State,  2>3  Tex. 
Crim.  431,  26  S.  W.  993. 

Compare.  however,  Levine  v. 
State,  35  Tex.  Crim.  647,  34  S.  W. 
969,  where  a  person  accused  of  a 
misdemeanor  when  testifying  in  his 
own  behalf  was  asked  on  cross-ex- 
amination as  to  convictions  of  vio- 
lating the  Sunday  and  liquor  laws, 
and  it  was  held  that  in  the  absence 
of  a  request  therefor,  failure  to  give 
an  instruction  limiting  the  purpose 
of  the  questions  was  not  error. 

Contra.  —  In  Hasson  v.  Com..  10 
Ky.  L.  Rep.  1054,  II  S.  W.  286.  it 
is  held  that  where  the  bad  reputation 
of  accused  testifying  in  his  own  be- 
half as  a  moral  man,  is  put  in  to 
impeach  him,  the  failure  of  the  court 
to  limit  the  purpose  of  the  evidence 
is  not  error.  "  We  cannot  suppose 
that  the  jury  believed  they  were  au- 
thorized by  this  evidence  to  convict 
him  of  the  offense  charged  because  of 
bad  moral  character.  They  certainly 
understood,  without  being  thus  in- 
structed, that  this  testimony  could 
not  be  considered  by  them  for  such  a 
purpose." 

92.  Messer  v.  State,  43  Tex. 
Crim.  97,  63  S.  W.  643 ;  Kipper  7'. 
State   (Tex.  Crim.),  77  S.  W.  611; 


Ledbetter    v.    State,   35    Tex.    Crim. 
19s,  32  S.  W.  903. 

93.  Where  defendant  has  assailed 
the  reputation  for  truth  of  a  state's 
witness,  it  is  proper  to  refuse  to  per- 
mit him  to  afterward  in  the  same 
trial  put  the  witness  on  to  testify  to 
some  independent  defensive  facts, 
the  defendant's  counsel  remarking  at 
the  time  he  offered  the  witness  that 
he  did  not  vouch  for  him.  Wil- 
liams V.  State  (Tex.  Crim.),  87  S. 
W.   1 15s. 

94.  Georgia.  —  Powell  v.  State,  50 
S.  E.  369- 

Indiana.  —  Hamm  v.  Romine,  98 
Ind.  77;  Morel  v.  State,  89  Ind.  275; 
Tholke  V.  State,  50  Ind.  355 ;  Shig- 
ley  V.  Snyder,  45  Ind.  543 ;  Martin 
T.  Garver,  40  Ind.  351 ;  Jackson  v. 
Sharpe,  29  Ind.  167;  State  v.  Clark, 
16  Ind.  97;  Porter  v.  State,  2  Ind. 
435-  . 

Minnesota.  —  Gardner  v.  Kellogg, 
23  Minn.  463. 

Ncii'  York.  —  Livingston  v.  Hubbs. 
3  Johns.  Ch.  124. 

Texas.  —  Luke  v.  City  of  El  Paso 
(Tex.  Civ.  App.),  60  S.  W.  363; 
Ford  V.  State,  41  Tex.  Crim.  i,  51 
S.  W.  935;  Storms  v.  State  (Tex. 
Crim.),  27  S.  W.  439;  Matkins  v. 
State,  Z2  Tex.  Crim.  605,  28  S.  W. 
536. 


IMPLIED  WARRANTY.— See  Warranty. 
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I.  ADMISSIBILITY  OF  EVIDENCE  IN  GENERAL. 

1.  Reputation  of  Prosecutrix.  —  The  character  or  reputation  for 
chastity  of  the  female  with  whom  the  crime  was  committed  is  not 
material.^ 

1.     Reputation    for    Chastity    Im-  incest    with    his    daughter,    evidence 

material Kidwell  v.  State,  63  Ind.  showing    that    the     daughter,    about 

384;    Richardson    v.    State,    44    Tex.  two    years    prior   to   the    commission 

211,  70  S.  W.  320.  of  the  alleged  crime,  was  living  as  a 

Where     defendant     was     on     trial  prostitute  with  her  mother  at  a  cer- 

upon  a  charge  of  having  committed  tain  house,  and  giving  to  her  father 
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2.  Intercourse  With  Other  Men.  —  Testimony  as  to  sexual  inter- 
course or  indecent  familiarity  between  the  prosecutrix  and  persons 
other  than  the  defendant  is  generally  inadmissible,^  except  in 
rebuttal.'"' 

3.  Reputation  of  Defendant.  —  Defendant  may,  as  in  other  cases, 
oflfer  evidence  of  his  good  character.* 

4.  Testimony  of  Defendant's  Wife.  —  It  has  been  held  that  the 
defendant's  wife  may  testify  against  him  on  trial,^  but  this  has 
been  disputed.*' 

5.  Res  Gestae.  —  Statements  made  by  the  prosecutrix  at  or  about 
the  time  she  gave  birth  to  a  child  supposed  to  be  the  offspring  of 
the  illicit  intercourse  are  not  admissible  as  part  of  the  res  gestae.'' 

6.  Defendant's  Conduct.  —  Evidence  of  cruel  conduct  practiced  by 
the  defendant  toward  the  prosecutrix  has  been  held  relevant  and 
admissible.® 

II.  CORROBORATING  EVIDENCE. 

1.  Where  Woman  Is  Accomplice.  —  Many  authorities  hold  that 
where  the  female  consents  to  the  act  she  is  particeps  criminis,  and 
her  testimony  uncorroborated  is  insufficient  to  uphold  a  conviction  ;' 


the  earnings  of  her  shame,  was  en- 
tirely irrelevant  and  immaterial  and 
improperly  admitted.  People  v.  Be- 
noit,  97  Cal.  249,  31  Pac.  1128. 

2.  State  ZK  De  Hart,  log  La.  Ann. 
570,  32,  So.  605;  State  v.  Winning- 
ham,  124  Mo.  423,  27  S.  W.  1 107; 
State  V.  Sibley  (Mo.),  31  S.  W. 
1033 ;  Kilpatrick  v.  State,  39  Tex. 
Crim.  10,  44  S.  W.  830;  Richardson 
z'.  State,  44  Tex.  Crim.  211,  70  S. 
W.  320. 

Such  evidence  is  frequently  intro- 
duced for  the  purpose  of  attacking 
the  character  or  reputation  of  the 
prosecutrix,  and  then  it  is  clearly  in- 
admissible for  the  reasons  stated 
above.  People  v.  Stratton,  141  Cal. 
604,  75  Pac.  166;  Mathis  v.  Com.,  il 
Ky.  L.  Rep.  882,  13  S.  W.  360. 

3.  Thus  where  testimony  has  been 
introduced  to  the  effect  that  the  sex- 
ual organs  of  the  female  with  whom 
the  crime  was  committed  were  in  the 
condition  of  those  of  a  married 
woman,  it  is  competent  to  give  in  evi- 
dence acts  of  sexual  intercourse  by 
her  with  other  persons  to  rebut  the 
inference  that  the  condition  of  her 
organs  was  due  solely  to  her  inter- 
course with  the  defendant.  People 
V.  Stratton,  141  Cal.  604,  75  Pac.  166. 


4.  Poyner  v.  State  (Tex.  Crim.), 
48  S.  W.  5 16. 

5.  State  z'.  Chambers,  87  Iowa  i, 
53  N.  W.  1090,  43  Am.  St.  Rep.  349; 
State  V.  Hurd,  loi  Iowa  391,  /O  N. 
W.  613. 

6.  Richardson  v.  State,  44  Tex. 
Crim.  211,  70  S.  W.  320. 

7.  Poyner  v.  State,  40  Tex.  Crim. 
640,  SI  S.  W.  376. 

Statements  Not  in  Defendant's 
Presence —  Evidence  of  the  fact  that 
the  woman  with  whom  the  crime  was 
alleged  to  have  been  committed  gave 
birth  to  a  child,  and  statements  made 
by  her  to  the  effect  that  defendant 
was  its  father,  and  confessions  made 
by  her  after  her  arrest  implicating 
the  defendant,  but  not  made  in  his 
presence,  were  held  inadmissible 
against  him.  State  z>.  De  Masters, 
15  S.  D.  581.  90  N.  W.  852. 

8.  In  a  prosecution  for  incest  with 
defendant's  daughter,  evidence  was 
held  admissible  showing  the  cruel 
conduct  of  defendant  toward  his 
daughter  for  the  purpose  of  subdu- 
ing her  and  forcing  her  to  submit  to 
his  embraces.  Clements  z'.  State.  34 
Tex.  Crim.  616,  31   S.  W.  642. 

9-  California.  —  People  v.  Strat- 
ton, 141  Cal.  604,  75  Pac.  166. 
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other  authorities  hold  that  her  testimony  is  sufficient."  Where, 
however,  the  woman  is  not  an  accompUce,  her  testimony  does  not, 
as  a  matter  of  law,  require  corroboration.^^ 

2.  Prior  Acts  of  Intercourse.  —  Evidence  of  prior  acts  of  sexual 
intercourse  between  the  same  parties  is  generally  admissible, ^'■^  but 
only  to  corroborate,  and  not  to  convict  the  defendant  of  several 
offenses  at  once."     Such  evidence  coming  from  an  accomplice  is 


Georgia.  —  Yother  v.  State,  47  S. 
E.  555;  Solomon  V.  State,  113  Ga. 
192,  38  S.  E.  2,22. 

North  Dakota.  —  State  v.  Kellar,  8 
N.   D.   563,  80   N.   W.   476. 

Oregon.  —  State  v.  Jarvis,  18  Or. 
360,  23  Pac.  251. 

Texas.  —  Freeman  v.  State,  11 
Tex.  App.  92,  40  Am.  Rep.  787; 
Mercer  v.  State,  17  Tex.  App.  452; 
Dodson  z'.  State,  24  Tex.  App.  514, 
6  S.  W.  548. 

Testimony  of  Female  Slightly  Cor- 
roborated.—  But  where  the  evidence 
of  the  female,  though  slightly  cor- 
roborated, was  clear  and  explicit, 
and  sufficient,  if  believed  by  the  jury, 
to  sustain  a  conviction,  held,  that  the 
fact  that  the  defendant  positively  de- 
nied all  the  charges  made  against 
him  did  not  entitle  him  to  a  reversal 
on  the  ground  that  the  verdict  was 
not  supported  by  the  evidence.  Peo- 
ple V.  Kaiser,  119  Cal.  456,  51  Pac. 
702. 

Where  the  proof,  on  the  part  of  the 
state,  showed  an  isolated  act  of  copu- 
lation, testified  to  solely  by  the  pros- 
ecutrix, the  fact  that  she  told  another 
witness  of  the  occurrence  on  the  next 
day  was  held  not  sufficient  as  cor- 
roborating evidence.  Clark  v.  State, 
39  Tex.   Crim.    179,  45   S.   W.   576. 

10.  Florida.  —  Brown  v.  State,  42 
Fla.  184,  27  So.  869. 

Louisiana.  —  State  v.  De  Hart,  109 
La.  Ann.  570,  33  So.  605. 

Michigan.  —  People  v.  Jenness,  5 
Mich.  305. 

Vermont.  —  State  v.  Dana,  59  Vt. 
614,  10  Atl.  727. 

Wisconsin.  —  Porath  v.  State,  90 
Wis.  527,  63  N.  W.  1061,  48  Am. 
St.  Rep.  954. 

11.  Smith  V.  State,  108  Ala.  i,  19 
So.  306,  54  Am.  St.  Rep.  140;  State 
V.  Kouhns,  103  Iowa  720,  7$  N.  W. 
353;  Schwartz  v.  State,  65  Neb.  196, 
91   N.  W.   190;   Mercer  v.   State,   17 
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Tex.  App.  452;  Mullinix  v.  State 
(Tex.  Crim.),  26  S.  W.  504. 

When  Is  Woman  Accomplice? 
Question  of  Fact —  State  v.  Kellar, 
8  N.  D.  563,  80  N.  W.  476;  Porath 
V.  State,  90  Wis.  527,  63  N.  W.  1061, 
48  Am.  St.  Rep.  954.  Compare  Tate 
r.  State  (Tex.  Crim.),  77  S.  W.  793; 
Clifton  V.  State  (Tex.  Crim.),  79  S. 
W.  824. 

Her  consent  or  non-consent  may 
be  found  from  the  surrounding  cir- 
cumstances regardless  of  her  own 
testimony  on  the  subject.  State  v. 
McGilvery,    20    Wash.    240,    55    Pac. 

IIS- 

In  Kentucky,  apparently,  if  the  fe- 
male is  daughter  of  defendant,  she 
is  not  an  accomplice,  though  consent- 
ing. Whittaker  zf.  Com.,  95  Ky.  632, 
27  S.  W.  83. 

12.  California.  —  People  v.  St  rat- 
ton,  141  Cal.  604,  75  Pac.  166;  Peo- 
ple V.  Patterson,  102  Cal.  239,  36  Pac. 
436. 

Indiana.  —  State  v.  Markins,  95 
Ind.  464,  48  Am.  Rep.  733  (distin- 
guishing Lovell  z'.  State,  12  Ind.  18)  ; 
Lefforge  v.  State,  129  Ind.  551,  29 
N.  E.  34- 

Iowa.  —  State  v.  Hurd,  loi  Iowa 
391,  70  N.  W.  613. 

Louisiana.  —  State  v.  De  Hart,  109 
La.  Ann.  570,  33  So.  605. 

Michigan.  —  People  z'.  Jenness,  5 
Mich.  305 ;  People  z:  Cease,  80  Mich. 
576,  45  N.  W.  585;  People  v.  Skutt, 
96  Mich.  449,  56  N.  W.   II. 

Pennsylvania.  —  Com.  v.  Bell,  166 
Pa.  St.  405,  31  Atl.  123. 

South  Dakota.  —  State  v.  De  Mas- 
ters,  15   S.  D.   581,  90  N.  W.  852. 

Texas.  —  Burnett  v.  State,  32  Tex. 
Crim.  86,  22  S.  W.  47. 

Washington.  —  State  v.  Wood,  2>2 
Wash.   290,    74   Pac.   380. 

13.  "  Evidence  of  conduct  from 
which  undue  intimacy  might  be  in- 
ferred is  admissible  only  in  corrobo- 
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not  corroborating  her  testimony,  as  the  corroboration  required  by 
law  must  come  from  a  source  other  than  her  own  testimony.^'* 

3.  Prior  and  Subsequent  Acts.  —  Evidence  showing  acts  of  inter- 
course and  indecent  famiHarity  occurring  both  before  and  after  the 
offense  charged  is  admissible  to  corroborate  when  it  tends  to 
establish   a   continuous    illicit    relationship.^^ 

4.  Subsequent  Acts.  —  But  it  has  been  held  that  any  evidence  of 
acts  of  intercourse  subsequent  to  the  offense  charged  is  inadmissible.^'^ 

5.  Physical  Condition  of  Female.  —  Evidence  as  to  the  physical 
condition  of  the  female  with  whom  the  crime  was  committed  is 
generallv  admissible  to  corroborate  the  other  evidence  of  the  crime. ^^ 


ration  of  the  testimonj'^  relating  to 
the  commission  of  the  offense. 
When  this  testimony  is  weak,  and 
does  not  show  a  separate  offense 
committed,  it  is  clearly  admissible ; 
and  when  it  is  stronger  and  tends 
more  clearly  to  the  same  result,  it  is 
equally  admissible  though  establish- 
ing the  commission  of  another  of- 
fense ;  but  it  is  still  admissible  only 
for  the  same  purpose,  and  the  com- 
monwealth, under  the  guise  of  cor- 
roborating its  main  testimony,  should 
not  be  allowed  to  prove  a  number  of 
separate  felonies  and  then  submit 
them  all  to  the  jury  to  catch  the  de- 
fendant in  a  dragnet  of  many  of- 
fenses, when,  by  the  indictment 
against  him,  he  has  been  informed  of 
only  one  charge ;  for  thus  part  of  the 
jury  would  be  permitted  to  convict 
him  for  one  felony  and  part  for 
another."  Smith  v.  Com.,  22  Ky.  L. 
Rep.  1349,  60  S.  W.  531. 

14.  Taylor  v.  State,  no  Ga.  150, 
35   S.   E.    161. 

15.  People  V.  Koller,  142  Cal.  621, 
76  Pac.  500;  Smith  v.  Com.,  22  Ky. 
L.  Rep.  1349,  60  S.  W.  531 ;  Burnett 
V.  State,  32  Tex.  Crim.  86,  22  S.  W. 

47- 

In  People  v.  Koller,  142  Cal.  621, 
76  Pac.  500,  the  court  uses  the  fol- 
lowing language  :  "  While  we  rec- 
ognize that  there  is  a  conflict  in  the 
authorities  as  to  the  admissibility  of 
evidence  of  subsequent  acts,  we  are 
of  the  opinion  that  the  better  rule 
and  the  one  sanctioned  by  the  weight 
of  authority  is  that  acts  of  improper 
famiHarity  or  illicit  intimacy  or  rela- 
tions between  the  parties,  subsequent 
as  well  as  prior  to  the  act  charged 
in  the  information  relied  on  by  the 

17 


prosecution  for  a  conviction,  are  ad- 
missible as  corroborative  evidence 
where  they  tend  to  show  a  continuous 
illicit  relationship." 

16.  Lovell  V.  State,  12  Ind.  18; 
State  V.  De  Masters,  15  S.  D.  581,  90 
N.  W.  852;  Clifton  V.  State  (Tex. 
Crim.),  79  S.  W.  824. 

And  evidence  as  to  subsequent  im- 
proper relations  between  the  defend- 
ant and  a  person  other  than  the  pros- 
ecutrix is  inadmissible.  Porath  v. 
State,  90  Wis.  527,  63  N.  W.  1061, 
48  Am.  St.  Rep.  954. 

17.  Com.  V.  Lynes,  142  Mass.  577, 
8  N.  E.  408,  56  Am.  Rep.  709. 

The  evidence  of  a  physician  to  the 
effect  that  the  sexual  organs  of  the 
woman  with  whom  the  crime  was 
committed  were  in  the  condition  of 
those  of  a  married  woman  is  compe- 
tent to  corroborate  her  testimony  as 
to  the  frequent  acts  of  sexual  inter- 
course to  which  she  had  been  sub- 
jected. People  V.  Stratton,  141  Cal. 
604,  75  Pac.   166. 

Evidence  as  to  her  pregnancy  is 
generally  irrelevant  and  inadmissible 
unless  the  circumstances  are  such  as 
to  exclude  all  probability  of  inter- 
course with  any  other  person  than 
the  defendant.  State  v.  Pruett,  144 
Mo.  92,  45  S.  W.  1 1 14;  Taylor  v. 
State,  no  Ga.  150,  35  S.  E.  161. 

But  where  the  evidence  to  corrob- 
orate the  prosecutrix  showed  that  the 
defendant  alone  had  access  to  her 
and  opportunity  to  have  carnal  inter- 
course with  her,  and  the  testimony 
of  two  witnesses  showed  that  she 
was  encientc,  and  the  prosecutrix 
herself  testified  that  she  never  had 
intercourse  with  any  other  person  ex- 
cept the  defendant,  it  was  held  suf- 
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6.  Acts  and  Declarations  of  Defendant.  —  The  acts  and  declara- 
tions of  the  defendant  are  generally  admissible  against  him.^^ 

III.  RELATIONSHIP  BETWEEN  THE  PARTIES. 

1.  Mode  of  Proof.  —  A.  Givnekal  Reputation.  —  The  relation- 
ship between  the  parties  may  be  proved  by  general  reputation  ;''■'  but 
the  contrary  has  been  held.-" 

B.  Acts  and  Declarations  of  Parties.  —  The  relationship 
between  the  parties  may,  in  some  cases,  be  proved  by  their  own 
acts  and  declarations.-^     But  it  has  been  held  that  the  evidence  to 


ficient.  Jackson  v.  State  (Tex. 
Crim.j,  40  S.  W.  998. 

18.  The  fact  that  the  defendant, 
when  arrested  by  the  sheriff,  offered 
him  money,  and  before  the  warrant 
was  read  to  him  exclaimed  that  the 
thing  would  ruin  him  and  his  whole 
family,  is  relevant  as  corroborating 
the  other  evidence  of  the  offense. 
Taylor  v.  State,  no  Ga.  150,  35  S. 
E.  161. 

In  State  v.  Moore,  81  Iowa  578,  47 
N.  W.  772,  it  was  held  that  a  letter 
written  by  the  defendant  to  his 
daughter,  the  prosecuting  witness,  in 
reply  to  one  received  by  him  from 
her,  in  which  she  threatened  him 
with  indictment  if  he  did  not  give 
her  a  sum  of  money,  was  sufficient  to 
corroborate  her  testimony  connecting 
the  defendant  with  the  commission 
of  the  crime  charged. 

In  Bales  v.  State  (Tex.),  44  S.  W. 
517,  it  was  held  that  the  testimony 
of  the  prosecutrix  was  sufficiently 
corroborated  where  the  defendant, 
on  cross-examination,  testified,  "  I 
don't  think  I  did  such  a  thing.  I 
might  have  done  so  in  my  sleep." 

In  a  prosecution  for  incest  with 
defendant's  stepdaughter,  it  was  held 
that  the  testimony  of  the  prosecu- 
trix was  sufficiently  corroborated  by 
the  fact  that,  as  soon,  as  the  child 
was  born,  the  defendant  separated! 
from  his  wife  and  family,  on  account 
of  that  fact,  and  went  off  to  a  dis- 
tant relative's  to  live,  and  the  further 
fact  that  when  his  wife's  relatives 
sought  him,  for  the  purpose  of  de- 
manding an  explanation  of  his  con- 
duct, he  admitted  his  guilt.  Schoen- 
feldt  V.  State,  30  Tex.  App.  695,  18 
S.  W.  640.  Such  evidence  need  not 
directly   connect   defendant   with   the 
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crime.     State  v.   Miller,  65   Iowa  60, 
21   N.  W.   181. 

19.  State  v.  Bullinger,  54  Mo. 
142;  Ewell  V.  State,  6  Yerg.  (Tenn.) 
364,  27  Am.  Dec.  480. 

On  the  question  of  the  relationship 
between  the  parties,  where  the  evi- 
dence showed  that  the  defendant 
recognized  and  held  out  the  prosecu- 
trix as  his  daughter,  and  clothed  her 
and  called  her  such,  while  she  called 
him  father;  that  those  who  were  in- 
timate with  the  family  always  re- 
garded her  as  his  daughter,  and 
another  daughter  testified  that  she 
was  her  sister,  it  was  held  sufficient 
to  make  out  a  prima  facie  case. 
State  z'.  Bullinger,  54  Mo.   142. 

20.  Elder  v.  State,  123  Ala.  35,  26 
So.  213. 

21.  Incestuous  Marriage. 
Where  a  brother  and  sister  were 
jointly  indicted,  under  a  state  statute, 
for  the  crime  of  incest  in  contracting 
an  incestuous  marriage,  held,  that  the 
relationship  between  the  parties 
might  be  proved  by  their  acts  and 
declarations.  State  v.  Schaunhurst, 
34  Iowa  547. 

Where  the  evidence,  to  show  the 
relationship  of  the  parties,  consisted 
of  the  testimony  of  the  female,  the 
prosecutrix,  together  with  the  fact 
that,  at  the  time  of  her  birth,  the 
defendant  and  her  mother  were  mar- 
ried ;  that  prosecutrix  had  always 
borne  his  name  and  had  lived  with 
the  defendant  and  her  mother  and 
the  other  children  in  the  same  fam- 
ily up  to  the  time  of  the  defendant's 
arrest,  and  the  other  children,  when 
testifying  in  favor  of  the  defendant, 
spoke  of  the  members  of  the  family 
in  such  a  way  as  to  show  that  they 
understood    that    the    family    relation 
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prove  relationship  within  the  prohibited  degree  should  be  clear  and 
convincing-.-- 

2.  Marriage  of  Ancestors.  —  A.  Rules  as  to  Proof  of  Mar- 
riage. —  The  weight  of  authority  is  to  the  effect  that,  in  order  to 
prove  the  relationship  between  the  parties,  it  is  not  necessary  to 
prove  a  marriage  in  fact  between  their  immediate  ancestors,  except 
such  as  may  be  shown  by  the  conduct  of  the  parties  concerned  or 
the  declarations  or  admissions  of  the  defendant.^^ 


existed  among  all  of  them,  it  was 
held  at  least  prima  facie  evidence  to 
show  the  relationship  and  sufficient 
to  take  the  case  to  the  jury.  Peo- 
ple V.  Roller,  142  Cal.  621,  76  Pac. 
500. 

22.  Clark  v.  State,  39  Tex.  Crim. 
179,  45  S.  W.  576. 

23.  Marriage  in  Fact  Not  Neces- 
sary.—  Cook  V.  State,  11  Ga.  53,  56 
Am.  Dec.  410;  Ewell  z:  State,  6 
Yerg.   (Tenn.)  364,  27  Am.  Dec.  480. 

As  to  proving  marriage  in  such 
cases,  the  court,  in  Bergen  v.  People, 
17  111.  426,  65  Am.  Dec.  672,  uses  the 
following  language :  "  Marriage  was 
not  the  gist  of  the  inquiry.  The 
question  was,  did  the  defendant  have 
sexual  intercourse  with  his  daughter, 
as  charged  in  the  indictment  ?  The 
object  of  the  evidence  was  to  prove 
that  Phebe  was  the  daughter  of  the 
defendant ;  and,  for  that  purpose,  it 
was  unobjectionable.  And  if  it  was 
material,  under  the  pleadings,  to 
prove  that  the  defendant,  at  the  time 
of  the  alleged  criminal  act,  was  a 
married  man,  his  admission  of  the 
fact,  upon  general  principles,  was  ad- 
missible; and  it  is  difficult  to  com- 
prehend why  an  admission  by  the  de- 
fendant of  the  fact  of  his  marriage 
would  not  be  sufficient  proof  of  act- 
ual marriage,  as  contradistinguished 
from  such  evidence  of  marriage  as 
cohabitation  may  afford." 


Where  two  defendants,  brother 
and  sister,  were  jointly  indicted  un- 
der a  state  statute  for  the  crime  of 
incest  in  contracting  an  incestuous 
marriage,  it  was  held  not  necessary 
to  prove  the  marriage  of  defendants' 
parents.  State  v.  Schaunhurst,  34 
Iowa  547. 

Where  the  crime  is  charged  to 
have  been  committed  with  defend- 
ant's daughter,  it  is  competent  for 
the  daughter  to  testify  as  to  her 
mother's  given  name,  and  that  her 
father  and  mother  treated  each 
other  as  though  they  were  mar- 
ried, and  the  age  of  her  father  and 
of  herself.  Bolen  v.  People,  184  111. 
338,  56  N.  E.  408.  ^ 

In  some  jurisdictions  the  crime 
may  be  committed  with  an  illegiti- 
mate daughter,  in  which  case  the  ad- 
missions of  the  defendant  to  the  ef- 
fect that  he  was  her  father  are  com- 
petent to  prove  the  relationship  and 
sufficient  for  this  purpose  if  believed 
by  the  jury.  Brown  v.  State,  42  Fla. 
184,  27  So.  869. 

It  was  held  in  one  case,  however, 
where  the  crime  was  charged  to  have 
been  committed  with  defendant's  le- 
gitim.ate  daughter,  that  an  actual 
marriage  with  the  mother  must  be 
proved,  and  that  neither  cohabitation, 
reputation  nor  the  confessions  of  the 
defendant  were  admissible  for  this 
purpose.  State  v.  Roswell,  6  Conn. 
446. 


INDEMNITY.—  See  Guaranty  ;  Judgment ;  Negli- 
gence ;  Principal  and  Surety. 


INEBRIATES.—  See  Intoxication. 
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I.  THE  FACT  OF  INFANCY. 

1.  Presumptions  and  Burden  of  Proof.  —  The  presumption  of 
infancy  is  never  indulged ;  and  one  who  sets  up  infancy,  either 
as  ground  for  affirmative  relief  or  by  way  of  defense,  has  the 
burden  of  proving  it.^ 

When  a  person  accused  of  crime  asserts  infancy  as  a  defense  the 
burden  of  proving  his  infancy  is  upon  him.-  But  where  it  is 
averred  in  the  indictment  that  the  defendant  was  above   fourteen 


1.  England.  —  Hartley  v.  Whar- 
ton, n  Ad.  &  El.  934,  39  E.  C.  L.  276; 
Jeunc  V.  Ward,  2  Stark.  325,  3  E.  C. 
L.  367. 

Illinois.  —  Peak  v.  Pricer,  21  111. 
164. 

Indiana.  —  Boyd  v.  Fitch,  71  Ind. 
306. 

Kentucky.  —  Adam  Roth  Grocer 
Co.  V.  Hopkins,  16  Ky.  L.  Rep.  678, 
29  S.  W.  293;  Orchard  v.  William- 
son, 6  J.  J.  Marsh.  558,  22  Am.  Dec. 
102. 

Michigan. — Lynch  v.  Johnson,  109 
Mich.  640,  67  N.  W.  908. 

Minnesota.  —  Klason  v.  Rieger,  22 
Minn.   59. 

Ncii'  York.  —  Bigelow  v.  Grannis, 
4  Hill  206. 

Texas.  —  Campbell  v.  Wilson,  23 
Tex.  252,  76  Am.  Dec.  67. 

Where  a  party  sets  up  infancy  and 
it  appears  that  at  the  time  of  the 
transaction  sought  to  be  avoided  he 
was  near  the  age  of  majority,  the 
burden  is  upon  him  to  clearly  show 
his  infancy  at  the  time  of  the  trans- 
action.    Davis  V.  Coan,  14  La.  257. 

A  party  to  a  contract  is  presumed 
to  be  of  proper  age  to  contract  until 
the  contrary  is  shown.  Borthwick  v. 
Carruthers,  i  T.  R.  648;  Foltz  v. 
Wert,  103  Ind.  404,  2  N.  E.  950. 

One  who  insists  upon  the  continu- 
ance of  his  state  of  infancy  upon  him 
at  a  given  time  to  defeat  a  new 
promise  proved  must  prove  that  his 
non-age  was  still  continuing  at  that 
time.  Stewart  v.  Ashley,  34  Mich. 
183. 

In  Thompson  v.  Ketcham,  8  Johns. 
(h.  Y.)  190,  5  Am.  Dec.  332,  an  ac- 
tion on  a  promissory  note  made  in 
Jamaica  wherein  the  defendant  set  up 
infancy  as  a  defense,  the  court  held 
that  since  the  defendant  had  specially 
pleaded  infancy  and  the  court  could 
not  recognize  that  fact  without  proof. 

Vol.  VII 


he  ought  to  have  accompanied  it  with 
an  averment  that  by  the  law  of  Ja- 
maica he  was  an  infant  and  the  con- 
tract not  binding  upon   him. 

When  one  claiming  to  be  a  minor 
is  injured  by  the  alleged  negligence 
of  a  railroad  company  and  afterward 
brings  action  against  the  company  to 
recover  damages  for  the  injury,  and 
the  defendant  pleads  that  before 
bringing  the  suit  the  plaintiff,  who 
was  then  over  the  age  of  twenty-one 
j-ears,  agreed  to  accept  and  accepted 
a  specified  sum  in  full  satisfaction  of 
all  claims,  the  burden  of  proving  the 
age  of  the  plaintiff  at  the  time  of  the 
alleged  compromise  is  on  the  plaintiff, 
since  it  is  a  fact  which  lies  peculiarly 
within  his  knowledge.  Rogers  v.  De- 
Bardeleben  Coal  &  Iron  Co.,  97  Ala. 
154,  12  So.  81. 

2.  State  z'.  Arnold,  35  N.  C.  184; 
Sutton  V.  People,  145  111.  279,  34  N. 
E.  420. 

In  Ake  v.  State,  6  Tex.  App.  398, 
22  Am.  Rep.  586,  where  the  defend- 
ant was  less  than  seventeen  years  of 
age,  it  was  held  that  the  burden  of 
proving  his  non-age  lay  on  the 
defendant.  The  court  said :  "  The 
maxim  that  the  burden  of  proof  in 
criminal  cases  never  shifts  from  the 
state  means  only  that  it  never  shifts 
in  so  far  as  it  is  necessary  to  make 
out  the  specific  case  of  murder  or 
rape,  or  any  other  offense  charged  in 
an  indictment,  by  establishing  the 
corpus  delicti  and  the  constituent  ele- 
ments of  the  crime.  When  distinct, 
substantive  matter  is  relied  upon  by 
the  defendant  to  exempt  him  from 
punishment  and  absolve  him  from 
liability,  then  that  is  foreign  matter 
to  the  issue  as  made  by  the  state  in 
its  charge  against  him.  and  the  bur- 
den of  proving  it,  in  reason,  common 
sense  and  law,  should  be  upon  the 
defendant." 
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years  of  age  at  the  time  of  the  alleged  offense,  the  burden  of 
proving  that   fact  is  upon  the  prosecution.^ 

The  fact  of  infancy  once  shown  to  exist  docs  not  warrant  the 
presumption  that  it  continues  until  it  is  shown  to  have  ceased."* 

2.  Mode  of  Proof.  —  The  mode  of  proving  infancy  does  not  dififer 
from  tile  mode  of  proving  age  generally,  which  is  elsewhere  treated 
in  this  work.^ 

n.  CAPACITY  OF  INFANTS. 

1,  Presumptions  and  Burden  of  Proof. — A.  In  General. — The 
law  presumes  an  infant  to  be  incapable  of  either  understanding  or 
protecting  his  rights.^ 

B.  Capacity  to  Commit  Crime.  —  a.  Age  of  Indiscretion. 
(1.)  Rule  at  Common  Law.  — The  law  conclusively  presumes  that  an 
infant  under  the  age  of  seven  years  is  incapable  of  committing  a 
crime.^ 


In  Broadnax  v.  State,  lOO  Ga.  62, 
25  S.  E.  844,  there  was  no  evidence 
at  the  trial  showing  the  age  of  the 
accused,  or  that  on  account  of  his 
tender  years  he  was  mentally  incapa- 
ble of  committing  a  crime,  and  it 
was  held  that  therefore  he  was  pre- 
sumed to  be  doli  capax. 

3.  Stephenson  v.  State,  28  Ind. 
272,  where  the  only  evidence  of  the 
age  of  the  defendant  was  the  state- 
ment of  the  trial  judge;  but  the  court 
said  that  the  judge  was  not  a  wit- 
ness and  that  the  prosecution  was  not 
entitled  to  avail  itself  of  his  knowl- 
edge except  upon  matters  of  which 
the  court  takes  judicial  notice;  that 
the  judge  and  jury  were  not  to  de- 
termine from  the  personal  appearance 
of  the  defendant  whether  or  not  he 
was  over  the  age  charged  without 
hearing  evidence  either  to  his  age  or 
its  indication. 

Proof  that  the  defendant  was  a 
graduate  of  the  University  of  Mich- 
igan in  the  law  department ;  that  he 
was  licensed  to  practice  law  in  the 
courts  of  IlHnois  and  the  federal 
.courts  of  Chicago ;  that  he  had  been 
admitted  to  the  bar  in  Texas  and  had 
represented  various  insurance  com- 
panies in  St.  Louis  for  four  or  five 
years,  is  sufficient  to  justify  a  find- 
ing that  he  was  over  sixteen  years 
old.  State  v.  Thomson,  155  Mo.  300, 
55  S.  W.  1013. 

4.  Germain  v.  Sheehan.  25  Minn. 
338,  where  the  court  said  :     "  Infancy 


being  a  condition  which  must  come 
to  an  end  by  mere  effiux  of  time, 
there  is  no  reason  whatever  for  in- 
ferring from  the  simple  fact  that  a 
person  was  an  infant  yesterday  that 
he  is  an  infant  today." 

5.  See  article  "  Age,"  Vol.  I. 

6.  And,  therefore,  generally  shields 
him  from  injury  on  account  of  every- 
thing done  during  infancy.  Norris  v. 
Wait,  2  Rich.  L.  (S.  C.)  148.  See 
also  Stoolfoos  V.  Jenkins,  12  Serg. 
&  R.  (Pa.)  399,  where  the  court  said: 
"  Infants  would  be  deprived  of  al- 
most all  protection  if  it  should  be 
established  as  a  maxim  that  their  con- 
tracts should  be  binding  in  all  cases 
where  they  endeavored  to  gain  an 
advantage  by  improper  artifices.  One 
strong  reason  for  their  protection  is 
that  they  are  incapable  of  fully  com- 
prehending the  obligation  of  moral 
duties.  The  law  presumes  that  their 
understanding  has  not  arrived  at  ma- 
turity." 

7.  Reg.  V.  Smith,  i  Cox.  C.  C. 
(Eng.)  260;  State  v.  Tice.  90  Mo. 
112,  2  S.  W.  269;  State  V.  Davis,  T04 
Tenn.  501,  58  S.  W.  122;  Willet  v. 
Com.,  13  Bush  (Ky.)  230;  Heilman 
T.  Com..  84  Ky.  457,  8  Ky.  L.  Rep. 
451.  I  S.  W.  731,  4  Am.  St.  Rep.  207. 

See  also  State  v.  Goin,  9  Humph. 
(Tenn.)  175;  State  v.  Doherty,  2 
Overt.  (Tenn.)  80;  State  v.  Yeargan, 
117  >^'.  C.  706,  23  S.  E.  153.  36  L.  R. 
A.  T96. 

Statement    of    Rule.  —  In  State  v. 
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(2.)  Rule  Under  Ancient  Saxon  Law.  —  By  the  ancient  Saxon  law 
the  age  of  twelve  years  was  established  for  the  age  of  possible 
discretion  when  first  the  understanding  might  open." 

(3.)  statutory  Modifications.  —  In  some  of  the  states  statutes  have 
been  cnactetl  which  have  extended  the  period  of  indiscretion." 

b.  Age  of  Presumptive  Incapacity.  —  (1.)  Rule  Under  the  Civil  Law. 
Under  the  civil  law  the  rule  in  respect  to  the  criminal  responsibility 
of  infants  was  that  "  during  the  first  stage  of  infancy  and  the 
next  half  stage  of  childhood,  infantiae  proxima  (from  seven  to  ten 
and  a  half  years),  they  were  not  punishable  for  any  crime.  During 
the  other  half  stage  of  childhood,  approaching  puberty,  from  ten 
and  a  half  to  fourteen,  they  w^ere  indeed  punishable  if  found  to 
be  doli  capaces,  or  capable  of  mischief,  but  with  many  mitigations, 
and  not  with  the  utmost  rigor  of  the  law.^" 

(2.)  Rule  at  Common  Law.  —  At  common  law,  both  in  England 
since  the  reign  of  Edward  III,  and  in  the  United  States,  the  rule  is 
that  an  infant  between  the  ages  of  seven  and  fourteen  years  is 
prima  facie  incapable  of  committing  a  crime.^^     This  presumption 


Aaron,  4  N.  J.  L.  231,  7  Am.  Dec. 
502,  the  court  said  :  "  It  is  perfectly 
settled  that  an  infant  within  the  age 
of  seven  years  cannot  be  punished  for 
any  capital  offense,  whatever  circum- 
stances of  mischievous  intention  may 
be  proved  against  him,  for,  by  the 
presumption  of  the  law,  he  cannot 
have  discretion  to  discern  between 
good  and  evil,  and  against  this  pre- 
sumption no  averment  can  be  ad- 
mitted." 

In  People  v.  Townsend,  3  Hill  (N. 
Y.)  479,  it  was  held  that  an  infant 
only  a  year  or  two  old,  upon  whose 
lands  a  nuisance  was  erected,  could 
not  be  made  criminally  responsible 
for  it. 

8.  "And  from  thence  until  ihe 
offender  was  fourteen  it  was  aetas 
puhertati  proxima,  or  the  age  nearest 
puberty,  in  which  he  might  or  might 
not  be  guilty  of  a  crime  according  to 
his  natural  capacity  or  incapacity."  4 
Black  Comm.  23 ;  i  Hale  P.  C.  26. 

9.  Under  the  Arkansas  Statute 
an  infant  under  twelve  years  of  ;ige 
cannot  be  found  guilty  of  any  crime 
or  misdemeanor.  Dove  v.  State,  27 
Ark.  261. 

Under  the  Statute  of  Georgia 
(Penal  Code  1896,  ^%  22>,  34)  an  in- 
fant under  ten  years  is  incapable  of 
any  crime.  Ford  v.  State,  100  Ga. 
63.  25  S.  E.  845. 

Under   the   Illinois   Criminal   Code 
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(1878),  §283,  an  infant  under  the  age 
of  ten  cannot  be  guilty  of  any  crime 
or  misdemeanor.  Angelo  v.  People, 
96  111.  209,  36  Am.  Rep.  132. 

Under  the  Texas  Statute  an  infant 
under  the  age  of  nine  years  cannot  be 
convicted  of  any  offense.  McDaniel 
V.  State,  5  Tex.  App.  475 ;  Gardiner 
V.  State,  22>  Tex.  692;  Mason  v. 
State,  2  Tex.  App.  192. 

10.  4  Black.    Comm.  220. 

11.  England.  —  Reg.  v.  Owen,  4 
Car.  &  P.  236. 

Alabama.  —  McCormack  v.  State, 
102  Ala.  156,  IS  So.  438;  Godfrey  v. 
State,  31  Ala.  323,  70  Am.  Dec.  494. 

Arkansas.  —  Harrison  v.  State,  78 
S.  W.  763. 

Florida.  —  McKenny  v.  State,  29 
Fla.  565,  ID  So.  732,  30  Am.  St.  Rep. 
140;  Williams  v.  State,  20  Fla.  yyy. 

lozva.  —  State  v.  Fowler,  52  Iowa 
103,  2  N.  W.  983. 

Kentucky.  —  Heilman  v.  Com.,  84 
Ky.  457,  8  Ky.  L.  Rep.  451,  i  S.  W. 
731,  4  Am.  St.  Rep.  207;  McClure  v. 
Com.,  81  Ky.  448. 

Louisiana.  —  State  v.  Nickleson,  45 
La.  Ann.  1172,  14  So.  134. 

Massacliusctts.  —  Com.  v.  Mead,  io 
Allen  398. 

Missouri.  —  State  v.  Tice,  90  Mo. 
112,  2  S.  W.  269. 

New  York.  —  People  v.  Kendall,  25 
Wend.  399,  2,7  Am.  Dec.  240. 
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decreases  with  the  increase  of  years,^-  the  presumption  being  very 
strong  at  seven  years. ^•'' 

(3.)  Eebuttal  of  Presumption.  —  This  presumption  is  not  a  concki- 
sive  one,  but  may  be  rebutted  by  evidence  clearly  proving  the 
existence  of  that  knowledge  and  discretion  deemed  requisite  to  a 
legal  accountability,  the  burden  of  proof  in  such  case  being  on  the 
prosecution."     It  is  not  sufficient,  however,  for  the  state  to  show 


North  Carolina.  —  State  v.  Pugh, 
52  N.  C.  6i. 

Ohio.  —  Williams  v.  State,  14  Ohio 
222,  45  Am.  Dec.  536;  Hiltabiddle  v. 
State,  35  Ohio  St.  52,  35  Am.  Rep. 
592. 

Tennessee.  —  State  v.  Davis,  104 
Tenn.  501,  58  S.  W.  122. 

"  There  is  a  common-law  principle, 
venerable  for  its  age,  that  in  case  of 
a  minor  between  seven  and  fourteen 
years  of  age,  the  presumption  is  that 
he  or  she  had  not  the  requisite  guilty- 
knowledge  of  the  wrongfulness  or 
wickedness  of  the  act  charged  to 
authorize  a  conviction  of  felony.  But 
the  presumption  is  only  prima  facie, 
and  may  be  rebutted  by  clear  evidence 
of  a  mischievous  discretion,  or  by 
proof  of  knowledge  of  good  and  evil, 
which  knowledge  m.ust  be  distinctly 
made  to  appear  from  the  evidence.'' 
Martin  v.  State,  go  Ala.  602,  8  So. 
858,  24  Am.  St.  Rep.  844. 

In  State  v.  Yeargan,  117  N.  C.  706, 
23  S.  E.  153,  36  L.  R.  A.  196,  it  was 
held  that  an  infant  just  under  the  age 
of  fourteen  years  was  not  punishable 
for  a  simple  misdemeanor,  where,  al- 
though clearly  he  had  the  capacity  to 
distinguish  right  from  wrong,  he  did 
not  know  that  he  was  violating  any 
law. 

The  presumption  of  law  is  in  favor 
of  an  infant  under  fourteen  years  of 
age ;  and  under  seven  the  law  sup- 
poses the  infant  incapable  of  commit- 
ting a  crime.  He  is  supposed  to  lack 
discretion  to  judge  between  right  and 
wrong,  and  from  that  age  to  fourteen 
the  law  still  supposes  him  innocent, 
and  in  order  to  show  his  liability  for 
crimes  it  is  necessary  to  prove  his 
capacity.  People  v.  Davis,  i  Wheel. 
Crim.  (N.  Y.)  230. 

A  boy  under  the  age  of  fourteen 
is  not  liable  for  an  ordinary  assault 
and  battery,  but  if  the  battery  be  of 
an  aggravated  kind,  as  in  the  case  of 


maim,  or  the  use  of  a  deadly  weapon, 
or  if  from  numbers  it  amounts  to  a 
riot,  or  especially  if  it  is  prompted  by 
a  more  brutal  passion,  and  if  the 
party  is  doli  capax,  he  is  subject  to 
indictment,  for  although  the  law  in 
tenderness  to  human  life  presumes  an 
inability  to  consummate  the  particu- 
lar crime,  yet  when  the  intent  is 
manifest  such  presumption  ceases. 
State  V.  Pugh,  52  N.  C.  61. 

The  presumption  of  immunity  pro- 
ceeds on  the  theory  that  the  infant 
is  of  the  average  capacity  of  one  of 
his  years,  and  the  inquiry  for  the  jury 
is  whether  it  is  clearly  shown  that 
in  the  particular  transaction,  intelli- 
gently, he  intended  the  doing  of  a 
wrongful  act.  If  this  be  clearly 
shown  the  presumption  is  repelled 
and  legal  accountability  attaches. 
McCormack  v.  State,  102  Ala.  156,  15 
So.  43S. 

12.  McCormack  v.  State,  102  Ala. 
156,  IS  So.  438. 

13.  State  V.  Aaron,  4  X.  J.  L.  231, 
7  Am.  Dec.  592. 

14.  England.  —  Reg.  z'.  Vamplew, 
3  F.  &  F.  520. 

Alabama.  —  Godfrey  v.  State,  51 
Ala.  323,  70  Am.  Dec.  494. 

Arkansas.  —  Harrison  v.  State,  78 
S.  W.  763. 

Delaicare.  —  State  v.  George,  54 
Atl.  745. 

Illinois.  —  Angelo  v.  People,  96 
111.  209,  36  Am.  Rep.  132. 

lozi'a.  —  State  v.  Milholland,  8g 
Iowa  5,  56  N.  W.  403 ;  State  v.  Fow- 
ler, 52  Iowa  103,  2  N.  W.  983. 

Kentucky.  —  Heilman  v.  Com.,  84 
Ky.  457,  8  Ky.  L.  Rep.  451,  i  S.  W. 
731,  4  Am.  St.  Rep.  207. 

Louisiana.  —  State  v.  Nickleson,  45 
La.  Ann.  1172,  14  So.  134;  State  v. 
Jones,  39  La.  Ann.  935,  3  So.  57. 

Massachusetts.  —  Com.  v.  Green,  2 
Pick.  380;  Com.  V.  Mead,  10  Allen 
398. 
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that  the  offender  possessed  tlie  amount  of  intelHg^encc  which  other 
children  of  his  age  possessed ;  it  must  be  shown  that  he  understood 
the  nature  of  the  act  in  question  and  its  consequences,  especially 
where   he   is   under   twelve  years   of   age.^° 

(4.)  statutory  Modifications.  —  In  some  of  the  states  statutes  have 
been  enacted  which,  while  not  chang-ing  the  effect  of  the  common- 


Missotiri.  —  State  v.  Tice,  90  Mo. 
112,  2  S.  W.  269;  State  V.  Adams,  76 
Mo.  355- 

Nezv  Jersey.  —  State  v.  Aaron,  4  N. 
J.  L.  231,  7  Am.  Dec.  592. 

New  York.  —  People  v.  Kendall,  25 
Wend.  399,  37  Am.  Dec.  240. 

Tennessee.  —  State  v.  Davis,  104 
Tenn.  501,  58  S.  W.  122. 

Texas.  —  Allen  v.  State  (Tex. 
Crim.),  37  S.   W.  757- 

See  also  State  v.  Yeargan,  117  N. 
C.  706,  23  S.  E.  153,  36  L-  R.  A.  196. 

Blackstone  says:  "The  evidence 
of  malice  which  is  to  supply  the  age 
ought  to  be  strong  and  clear  beyonvl 
all  doubt  and  contradiction ;  and  this, 
we  think,  should  be  the  quantum  of 
evidence  where  felonious  intent  is 
sought  to  be  proven  in  rebuttal  of 
the  presumption  of  doli  incapax, 
which  in  this  enlightened  and  hu- 
mane country  universally  exists  in 
behalf  of  infants  under  fourteen 
years  of  age."    4  Black.  Comm.  220. 

"  Infants  Are  Prima  Facie  "Unac- 
quainted With  Guilt  and  cannot  be 
convicted,  unless  at  the  time  the  of- 
fense was  committed  they  had  a 
guilty  knowledge  that  they  were  do- 
ing wrong.  A  sense  of  moral  guilt 
on  the  part  of  the  infant,  in  the  ab- 
sence of  a  knowledge  of  his  legal  re- 
sponsibility for  his  wrongful  act,  will 
not  authorize  a  conviction.  When 
the  prosecution  satisfies  the  jury  that 
the  infant  at  the  time  he  committed 
the  offense  knew  it  was  wrong,  and 
was  aware  of  his  legal  responsibility 
for  the  commission  of  the  crime,  the 
legal  presumption  of  innocence  on  ac- 
count of  his  tender  years  no  longer 
exists;  but  in  the  absence  of  such 
proof  the  legal  presumption  must 
produce  an  acquittal."  Willet  v. 
Com.,   13  Bush    (Ky.)   230. 

To  convict  an  ■  infant  eleven  years 
of  age  the  proof  must  be  strong  and 
clear  beyond  all  doubt  and  contradic- 
tion that  he  was  capable  of  discern- 
ing between  good  and  evil ;  and  the 
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legal  presumption  being  that  he  is  in- 
capable of  committing  the  crime  for 
want  of  such  knowledge,  it  devolves 
on  the  people  to  make  strong  and 
clear  proof  of  capacity  before  they 
can  be  entitled  to  a  conviction.  An- 
gelo  V.  People,  96  111.  209,  36  Am. 
Rep.  132. 

Rape.  —  Where  an  infant  under 
fourteen  years  of  age  is  on  trial  for 
rape  the  burden  of  proving  his  ca- 
pacity for  committing  the  crime  de- 
volves upon  the  state  in  spite  of  a 
statute  dispensing  with  proof  of 
emission.  Hiltabiddle  v.  State,  55 
Ohio  St.  52,  35  Am.  Rep.  592. 
See  also  Williams  v.  State,  14  Ohio 
222,  45  Am.  Dec.  536.  And  in  David- 
son V.  Com.,  20  Ky.  L.  Rep.  540,  47 
S  W.  213,  it  was  held  that  an  infant 
less  than  fourteen  years  of  age,  yet 
more  than  seven  years  old,  is  liable 
to  be  convicted  of  the  ofifense  of 
rape  when  the  evidence  shows  be- 
yond reasonable  doubt  that  he  was 
physically  capable  of  committing  the 
crime  and  that  he  was  mentally  ca- 
pable of  understanding  his  wrongdo- 
ing. See  also  Heilman  v.  Com.,  84 
Ky.  457,  8  Ky.  L.  Rep.  451,  i  S.  W. 
731,  4  Am.  St.  Rep.  207. 

15.  The  rule  which  presuppo>;es 
the  want  of  requisite  intelligence  in 
a  child  under  fourteen  is  founded 
upon  what  is  considered  to  be  the 
average  capacity  of  that  age.  Law 
V.  Com.,  75  Va.  885,  40  Am.  Rep. 
750.  See  also  Carr  v.  State,  24  Tex. 
App.  562,  7  S.  W.  328,  5  Am.  St.  Rep. 
90S- 

In  Keith  v.  State,  33  Tex.  Crim. 
341,  26  S.  W.  412,  a  prosecution  for 
burglary,  where  the  accused  was  un- 
der thirteen  years  of  age,  the  court 
held  that  since  the  Texas  statute 
(Penal  Code,  art.  34)  requires  the 
state  to  prove  "  that  he  had  discretion 
sufficient  to  understand  the  nature 
and  illegality  of  the  act  constituting 
the  oft'ense,"  it  is  not  sufficient  to 
prove  that  the  accused  knew  the  dii- 
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law  rule,  have  changed  the  ages  Ijctween  which  the  rule  is  to  be 
applied.*" 

c.  Age  of  Presumed  Capacity.  —  In  the  case  of  an  infant  above 
the  age  of  fourteen  years  the  presumption  of  innocence  because  of 
his  infancy  does  not  obtain ;  he  is  presumed  to  be  capable  of  com- 
mitting crime  until  the  contrary  is  shown.*' 


ferencc  between  good  and  evil,  or 
that  he  was  possessed  of  the  intelli- 
gence of  ordinary  boys  of  his  age, 
but  it  must  be  shown  that  he  had 
sufficient  discretion  to  understand  the 
nature  and  illegality  of  the  particular 
act  constituting  the  crime.  See  also 
Parker  v.  State,  20  Tex.  App.  451  ; 
Wusnig  V.  State,  2,^  Te.x.  652;  Mc- 
Daniel  v.  State,  5  Tex.  App.  475; 
Gardiner  v.  State,  22  Tex.  692. 

16.  In  Georgia  a  person  between 
the  ages  of  ten  and  fourteen  cannot 
be  lawfully  convicted  of  a  crime  or 
misdemeanor,  unless  it  appears  from 
the  evidence  that  he  was  doli  capax, 
and  the  burden  of  proving  that  he 
was  so  rests  upon  the  state.  (Penal 
Code,  p.  zz),  Ford  v.  State,  100  Ga. 
63,  25  S,  E.  845. 

In  Texas  by  express  statute  no  per- 
son can  be  convicted  of  any  offense 
committed  between  the  ages  of  nine 
and  thirteen,  unless  it  shall  appear 
by  proof  that  he  had  discretion  suffi- 
cient to  understand  the  nature  and 
illegality  of  the  act  constituting  the 
offense.  Gardiner  v.  State,  22>  Tex. 
692,  where  the  evidence  showed  that 
the  boy  had'  not  at  the  time  of  com- 
mitting the  alleged  offense  attained 
his  thirteenth  year,  and  the  statement 
of  facts  showed  no  effort  on  the 
part  of  the  prosecution  to  prove  his 
discretion.  And  under  this  statute 
(Penal  Code,  art.  35)  "a  person  shall 
in  no  case  be  punished  with  death 
for  an  offense  committed  before  he 
arrived  at  the  age  of  seventeen 
years."  Ingram  v.  State,  29  Tex. 
App.  33,  14  S.  W.  457. 

"  The  law  will  not  permit  any  per- 
son to  be  convicted  of  any  offense  if 
he  be  between  9  and  13  years  of 
age,  unless  it  shall  appear  by  proof 
that  he  had  discretion  sufficient  to 
understand  the  nature  and  illegality 
of  the  act  constituting  the  offense. 
See  Penal  Code,  art.  34.  Proof  that 
the  accused  knew  the  act  to  be  wrong 
will  not  suffice.     Proof  that  he  was 


a  boy  of  ordinary  intelligence  for  his 
age  is  not  sufficient.  The  proof  must 
show  that  he  understood  the  nature 
of  the  act,  and  that  the  act  was 
illegal.  This  can  be  shown  by  cir- 
cumstances, education,  habits  of  life, 
general  character,  moral  and  religious 
instruction,  and  in  divers  other  ways; 
but  the  proof  mu.st  go  to  the  extent 
required  by  the  statute,  and  show 
that  he  understood  the  nature  and 
illegality  of  the  act."  Allen  v.  State 
(Tex.  Crim.),  2,7  S.  W.  757- 

17.  State  V.  Di  Guglielmo,  4 
Penn.  (Del.)  336,  55  Atl.  350.  See 
also  State  v.  Yeargan,  117  N.  C.  706, 
23  S.  E.  153,  36  L.  R.  A.  196. 

In  Boyd  v.  Banta,  I  N.  J.  L.  266, 
it  was  held  that  an  infant  of  the  age 
of  discretion  was  capable  of  commit- 
ting treason. 

Prima  facie  the  law  presumes  that 
persons  above  fourteen  years  of  age 
are  capable  of  crime,  but  subjects 
that  assumption  to  the  effect  of  proof 
as  to  the  real  fact.  Being  "  ordi- 
narily intelligent,  and  working  away 
from  home  for  wages  "  does  not  con- 
stitute capacity  for  crime,  or  the 
criterion  of  such  capacity;  such  facts, 
however,  may  be  pertinent  as  tend- 
ing to  show  the  existence  of  such 
capacity.  State  v.  Learnard,  41  Vt. 
585. 

Testimony  of  an  infant  above  the 
age  at  which  capacity  to  commit 
crime  is  presumed  that  he  did  not 
know  that  it  was  wrong  to  do  the 
act  constituting  the  crime  will  not, 
in  the  absence  of  any  evidence  as  to 
his  general  mental  capacity,  tend  to 
remove  the  presumption.  State  v. 
Kluseman,  53  Minn.  541,  55  N.  W. 
741. 

In  State  v.  Kluseman,  53  Minn. 
541,  55  N.  W.  741,  it  was  held  that 
the  testimony  of  the  defendants  to 
the  effect  that  they  did  not  know  it 
was  wrong  to  put  ties  on  the  track, 
and  did  not  know  that  the  ties  might 
throw  the  train  off  the  track  and  in- 

Vol.  VII 


268 


INFANTS. 


2.  Mode  of  Proof.  —  A.  Opinion  Evidf.ncE-  —  The  capacity  vel 
noil  of  an  infant  is  a  question  upon  which  it  is  proper  to  receive 
opinion  evidence.'* 

B.  Circumstantial  Evidence.  —  The  capacity  of  an  infant  to 
commit  crime  need  not  be  proved  by  direct  and  positive  testimony, 
but  may  be  shown  by  circumstantial  evidence.^" 


jure  the  passengers,  did  not,  in  the 
absence  of  any  evidence  upon  the 
question  of  their  general  mental  ca- 
pacity, raise  any  issue  as  to  their  re- 
sponsibility for  their  acts  when  there 
was  no  attempt  made  to  remove  the 
presumption  of  their  capacity  by 
proof  of  less  mental  capacity  than 
boys  of  their  age  ordinarily  have. 
The  defendants  were  all  about  the 
age  of  fourteen. 

18.  State  V.  Nickleson,  45  La. 
Ann.  1 172,  14  So.  134.  See  also  the 
article  "  Capacity,"  Vol.  IV. 

The  opinions  of  witnesses  that  de- 
fendant at  the  time  of  the  commis- 
sion of  his  crime  had  sufficient  dis- 
cretion to  understand  the  nature  and 
illegality  of  the  acts  constituting  the 
crime  are  admissible  in  evidence 
when  the  witnesses  have  stated  the 
facts  upon  which  their  opmions  ar'" 
based.  Carr  v.  State,  24  Tex.  App. 
562,  7  S.  W.  328,  5  Am.  St.  Rep.  905. 

In  Martin  v.  State,  90  Ala.  602,  8 
So.  858,  24  Am.  St.  Rep.  844,  a 
prosecution  of  a  negro  boy  about 
fourteen  years  of  age  for  murder,  it 
was  held  proper  to  permit  witnesses 
acquainted  with  him  to  give  evidence 
that  he  was  or  was  not  of  bright  or 
quick  mind. 

The  opinions  of  witnesses  as  to  the 
discretion  of  a  boy  of  eleven  years 
run  over  and  killed  by  a  railroad 
train  are  admissible  in  evidence.  St. 
Louis  &  S.  W.  R.  Co.  V.  Shifflet 
(Tex.),  56  S.  W.  697.  See  also 
Lynch  V.  Smith,  104  Mass.  52,  6  Am. 
Rep.  188,  where  the  opinion  of  the  in- 
fant's school  teacher  as  to  his  ca- 
pacity was  held  admissible. 

19.  Com.  V.  Mead,  10  Allen 
(Mass.)  398.  See  also  Godfrey  v. 
State,  31  Ala.  2,22,,  70  Am.  Dec.  494. 

Guilty  Knowledge  May  Be  Shown 
by  the  Apparent  Intelligence  of  the 
Accused  Minor,  and  from  his  acts 
and  conduct  in  connection  with  the 
crime,  and  any  other  circumstances 
that  will  throw  light  upon  that  sub- 
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jcct.  State  V.  George,  4  Pcnn.  (Del.) 
57,  54  Atl.  745.  "  The  law  has 
never  undertaken  to  say  that  any 
defined  physical  dimensions  or 
strength,  and  being  '  ordinarily  in- 
telligent, and  working  away  from 
heme  for  wages,'  constitutes  the  ca- 
pacity for  crime,  or  the  criterion  of 
such  capacity.  Such  facts  would  be 
pertinent  as  tending  to  show  the 
existence  of  such  capacity.  Some  of 
those  facts  are  quite  indefinite  m 
their  significance  as  bearing  upon  the 
question  of  capacity,  either  mental  or 
moral,  and  proper  rather  for  the  con- 
sideration of  a  jury  than  the  ground 
and  subject  of  a  specific  and  definitive 
legal  result."  State  v.  Learnard,  41 
Vt.  585. 

"  Out  of  tenderness  to  infants  — 
the  ease  with  which  they  may  be 
misled  —  their  want  of  foresight  and 
their  wayward  disposition,  no  doubt, 
the  evidence  of  malice,  which  is  to 
supply  age,  should  be  strong  and 
clear  beyond  all  doubt  and  contradic- 
tion;  4  Bl.  Com.  28;  Archb.  Crim. 
Pr.  &  PL  (8th  ed.)  11;  but  we  find 
no  authority  for  the  position  that  this 
evidence  must  be  outside  of  the  facts 
of  the  offense  itself,  and  must  be  di- 
rected expressly  to  the  question  of 
capacity.  There  was  no  error,  then, 
in  the  judge  submitting  this  case  to 
the  jury  upon  its  own  facts,  leaving 
it  to  them  to  say  whether,  under 
all  the  circumstances,  the  offense 
charged  had  been  committed,  both 
as  to  the  actual  beating  of  the  cow 
and  the  capacity  of  the  parties 
charged."  State  v.  Toney,  15  S.  C. 
409. 

In  Carr  v.  State,  24  Tex.  App.  562, 
7  S.  W.  328,  5  Am.  St.  Rep. 
905,  the  court  said :  "  It  is  not 
required  that  proof  of  discretion 
should  be  made  by  direct  and  posi- 
tive testimony.  In  most  instances 
circumstances  of  education,  habits  of 
life,  general  character,  moral  and  re- 
ligious   instructions    and    oftentimes 
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ni.  LIABILITY  FOR  NECESSARIES. 

1.  Presumptions  and  Burden  of  Proof.  —  A.  In  General. — The 
general  rule  is  that  an  infant  living  with  its  parents  is  presumed  to 
be  supplied  with  the  necessaries  of  life.-"  In  the  case  of  an  infant 
having  no  legal  ])rotcctors,  however,  the  law  will  imply  a  promise 
on  his  part  to  pay  for  necessaries  furnished  to  him.-^ 

B.  That  Articles  Furnished  are  Necessaries.  —  But  to  hold 
an  infant  individually  responsible  for  articles  furnished  him,  it 
must  be  shown  that  the  articles  so  furnished  were  in  fact 
necessaries. ^- 

2.  Substance  and  Mode  of  Proof.  —  There  is  no  positive  rule  by 
which  it  may  be  determined  what  are,  and  what  are  not,  necessaries. 
It  is  the  duty  of  the  court  to  instruct  the  jury  as  to  the  classes  and 
general  description  of  articles  for  which  an  infant  is  Hable ;  and  it 
is  then  a  question  of  fact  for  the  jury  to  determine  whether  the 


the  circumstances  connected  with  the 
offense  charged  will  be  sufficient  to 
satisfy  the  jury  that  the  defendant 
had  the  discretion  required  to  render 
him  responsible  for  the  crime." 

See  also  Allen  v.  State  (Tex. 
Crim.),  2>7  S.  W.  757;  Wusnig  v. 
State,  2Z  Tex.  652. 

20.  Tilton  V.  Russell,  n  Ala.  497; 
Perrin  v.  Wilson,  10  Mo.  451 ;  Free- 
man v.  Bridges,  49  N.  C.  i,  67  Am. 
Dec.  258;  Connolly  v.  Hull,  3  Mc 
Cord  L.  (S.  C.)  6,  15  Am.  Dec.  612; 
Jones  V.  Colvin,  i  McMull.  L.  (S. 
C.)  14.  See  also  Hoyt  v.  Casey.  114 
Mass.  397,  19  Am.  Rep.  371 ;  Kline 
V.  L'Amoreux,  2  Paige  (N.  Y.)  419, 
22  Am.  Dec.  652 ;  Nichol  v.  Steger, 
6  Lea   (Tenn.)   393. 

In  the  absence  of  proof  to  the  con- 
trary, goods  furnished  a  minor  are 
presumed  not  to  be  necessaries  if  the 
minor  had  a  guardian  at  the  time 
the  goods  were  furnished.  Edmunds 
V.  Mister,  58  Miss.  765,  772,. 

In  NichoLson  v.  Wilborn,  13  Ga. 
467,  an  action  against  an  infant  for 
necessaries  furnished,  where  it  ap- 
peared that  he  had  been  furnished 
with  money  sufficient  to  supply  him- 
self with  necessaries,  it  was  held  that 
the  law  presumed  that  he  had  been 
fully  supplied  from  that  fund,  and 
that  the  burden  rested  upon  the 
plaintiff  to  negative  that  presumption. 

Contra.  —  Parsons  v.  Keys,  43  Tex. 
55/.  In  this  case,  an  action  to  re- 
cover for  necessaries  furnished  to 
the  defendant,  where  the  defense  was 


minority  and  that  the  defendant  had 
a  guardian  of  her  person  and  estate, 
it  was  held  that  the  burden  of  prov- 
ing that  the  defendant  was  supplied 
with  necessaries  devolved  on  the  de- 
fendant. 

21.  England.  —  Ford  v.  Fother- 
gill,   I    Esp.   212. 

Georgia.  — OVwtr  v.  McDuffie,  2S 
Ga    522. 

Illinois.  —  Hunt  v.  Thompson,  4 
111.   179,  36  Am.  Dec.  538. 

Indiana.  —  Price  v.  Sanders,  60 
Ind.  310;  Fruchey  v.  Eagleson,  15 
Ind.  App.  88.  43  N.  E.  146. 

Massachusetts.  —  Trainer  v.  Trum- 
bull, 141  Mass.  527,  6  N.  E.  761 ;  Mc- 
carty V.  Murray,  3  Gray  578. 

Michigan.  —  Squier  v.  Hydliff,  9 
j\Iich.  274. 

Mississippi.  —  Epperson  v.  Nugent, 
57  Miss.  45,  34  Am.  Rep,  434- 

Nezi'  York.  —  Kline  v.  L'Amoreux, 
2  Paige  Ch.  419,  22  Am.  Dec.  652; 
Gay  V.  Ballou,  4  Wend.  403,  21  Am. 
Dec.  158;  Shaw  z:  Bryant,  65  Hun 
57,   19  N.  Y.  Supp.  618. 

North  Carolina.  —  Smith  v.  Young, 
iq  N.  C.  26;  Hyman  v.  Cain,  48  N. 
C.   III. 

Peiinsyhania.  —  Johnson  v.  Lewis, 
6  Watts  &  S.  80,  40  Am.  Dec.  542. 

Vermont.  —  Scoficld  7'.  White,  29 
Vt.  330. 

22.  Perrin  7-.  Wilson,  10  Mo.  451 ; 
Carpenter  z'.  Pridgen,  40  Tex.  ;i3. 

Where  an  infant  is  sued  for  the 
price  of  goods  furnished  him  he  is 
not  bound  to  prove  that  the  articles 
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articles  supplied  fall  within  any  of  the  classes,  and  whether  they 
are  actually  necessary  and  suitable  to  the  estate  and  condition  of 
the  particular  infant." 

IV.  EMANCIPATION. 

1.  Burden  of  Proof.  —  Emancipation  of  an  infant  cannot  be  pre- 
sumed, but  must  be  shown  as  any  other  fact  asserted.-* 

2.  Mode  of  Proof.  —  It  is  not  necessary,  in  order  to  show  emanci- 
pation, to  prove  an  express  agreement ;  it  may  be  inferred  from 
the  acts  and  conduct  of  the  parties.-^ 

V.  AFFIRMANCE  OR  DISAFFIRMANCE  OF  INFANTS'  ACTS. 

1.  Burden  of  Proof.  —  A  conditional  promise  by  a  debtor  after 
reaching  his  majority  to  pay  a  debt  when  able  cannot  be  enforced 
unless  there  is  evidence  of  his  ability  to  pay,  the  burden  of  proving 
such  ability  being  on  the  promisee.-** 

2.  Mode  of  Proof.  —  A.  Disaffirmance;. — Disaffirmance  of  an 
act  by  an  infant  may  be  shown  by  a  formal  written  declaration  by 
him  to  that  effect  after  attaining  his  majority.-'^ 


were  not  necessaries,  and  even  if  he 
assumes  that  burden  it  behooves  the 
plaintiff  to  show  that  they  were  nec- 
essaries. Wood  V.  Losey,  50  Mich. 
475,  15  N.  W.  557. 

23.  Stanton  v.  Willson,  3  Day 
(Conn.)  S7<  3  Am.  Dec.  255;  Mc- 
Kenna  v.  Merry,  61  111.  177 ;  Beeler 
V.  Young,  I  Bibb  (Ky.)  519;  Mer- 
riam  v.  Cunningham,  11  Cush. 
(Mass.)  40;  Glover  r.  Ott,  i  Mc- 
Cord  (S.  C.)  572;  Lynch  v.  Johnson, 
100  Mich.  640,  67  N.  W.  908;  Garr  v. 
Ilaskett,  86  Ind.  373.  See  also  Hen- 
derson V.  Fox,  5  Ind.  489.  Compare 
Davis  V.  Caldwell,  12  CJush.  (Mass.) 
512. 

The  books  of  a  firm  are  good  evi- 
dence to  show  the  character  of  the 
articles  furnished  a  minor.  Swift  v. 
Bennett,   10  Cush.    (Mass.)  436. 

24.  Kubic  V.  Zemke,  105  Iowa  269, 
74  N.  W.  748;  Queen  v.  Lilleshall,  7 
Ad.  &  El.  (N.  S.)  158,  53  E.  C.  L. 
158. 

A  minor  above  the  age  of  eighteen 
is  entitled  to  emancipation  only  on 
the  production  of  proof  that  he  is 
fully  capable  of  managing  his  own 
affairs.  Emancipation  of  Pochelu,  41 
La.   Ann.   331,  6   So.   541. 

25.  Kubic  V.  Zemke,  105  Iowa  269, 
74  N.  W.  748. 
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Tlie  Fact  That  an  Infant  Has 
Habitually  Done  Business  in  his  own 
name  and  on  his  own  account,  and 
has  become  personally  liable  for  his 
own  supplies,  may  be  shown  as  tend- 
ing to  prove  his  emancipation. 
Lackman  v.  Wood,  25  Cal.  147. 

Compare  Houston  v.  Cooper,  3  N. 
J.  L.  431,  where  evidence  tending  to 
.show  that  about  the  time  the  de- 
fendant, an  infant,  made  his  contract, 
he  traded  at  times  for  himself,  al- 
though his  father  had  forbidden  him, 
was  held  not  admissible. 

26.  Kendrick  7'.  Neisz,  17  Colo. 
506,  30  Pac.  245.  See  also  Everson 
v.  Carpenter,  17  Wend.  (N.  Y.)  419. 

27.  In  Slaughter  v.  Cunningham, 
24  Ala.  260,  60  Am.  Dec.  463,  an  :ic- 
tion  of  detinue  for  property  claimed 
by  the  plaintiff  under  a  deed  of  gift 
to  him  as  trustee,  where  it  appeared 
that  the  grantor  at  the  time  of  mak- 
ing the  deed  was  a  minor,  it  was 
held  that  the  defendant  had  the  right 
to  show  that  after  the  plaintiff's 
grantor  became  of  age  he  disavowed 
the  act  and  made  another  disposition 
of  the  property,  and  that  these  facts 
were  properly  shown  by  a  deed  or 
declaration  of  revocation  and  a  bill  of 
sale  by  such  minor. 
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B.  Affirmance.  —  Where  language  is  relied  on  to  show  affirm- 
ance of  an  executory  contract,  while  it  may  be  either  oral  or  written, 
and  while  it  need  follow  no  particular  fonn,  it  must  be  voluntarily 
and  understandingly  used,  and  must  indicate  an  intention  to  affirm ; 
in  short,  the  proof  must  show  in  legal  effect  a  new  promise.'^  An 
affirmance  of  a  deed  by  an  infant  may  be  inferred  from  an 
affirmative  act  of  the  infant,  after  attaining  his  majority,  which  is 
inconsistent  with  an  intention  to  disaffirm.-*^  In  the  case  of  a  con- 
tract of  purchase  by  an  infant  evidence  that  after  attaining  his 
majority  he  disposed  of  the  property  is  admissible.^** 

VI.  INFANTS  AS  WITNESSES. 

1.  Competency.  —  A.  In  General.  —  It  was  at  one  time  con- 
sidered that  an  infant  under  the  age  of  nine  years  could  not  be  per- 
mitted to  testify.^^  And  indeed,  in  one  state  at  least,  it  would  still 
seem  to  be  the  rule  tliat  a  child  under  six  years  should  not  be 
permitted  to  testify.^-  In  the  case  of  an  infant  between  the  ages 
of  nine  and  fourteen  years,  under  the  rule  at  common  law  it  was 


28.  Kendrick  v.  Neisz,  17  Colo. 
506,  30  Pac.  245.  See  also  Whitney 
V.  Dutch,  14  Mass.  457,  7  Am.  Dec. 
229. 

In  Montgomery  v.  Witbeck,  23 
Minn.  172,  an  action  on  a  note  exe- 
cuted by  defendant  when  he  was  an 
infant,  his  infancy  having  been 
pleaded  as  a  defense  and  there  being 
evidence  to  show  that  the  note  was 
given  in  part  payment  for  the  pur- 
chase of  property,  it  was  held  that  a 
ratification  of  the  note  might  be 
shown  by  the  introduction  of  a  deed 
conveying  the  property  to  the  de- 
fendant after  attaining  his  majority 
and  by  proof  that  he  afterward  mort- 
gaged  the  property. 

29.  As,  for  example,  receiving 
rents  on  a  lease,  receiving  a  portion 
of  the  purchase  money,  or  conveying 
the  land  received  in  consideration  for 
the  deed.  Lacy  v.  Pixler,  120  Mo. 
383,  25  S.  W.  206.  See  also  Huth  v. 
Carondelet,  M.  R.  &  Dock  Co.,  56 
Mo.  202. 

Anything  from  which  his  assent 
after  he  arrives  at  age  may  fairly  be 
inferred  will  be  sufficient  to  affirm  a 
deed  made  during  infancy  and  pre- 
vent the  maker  from  afterward  elect- 
ing to  disaffirm  it.  Wheaton  z'.  East, 
5  Yerg.  (Tenn.)  41,  26  Am.  Dec. 
251.  In  this  case  the  party  wanted 
only    a    few    months    of    having    at- 


tained the  age  of  twenty-one  years 
when  he  executed  the  deed.  A  full 
price  was  paid  to  him  in  money  at 
the  time  he  made  it ;  he  was  often 
in  the  neighborhood  of  the  land  sold, 
after  he  arrived  at  age,  and  saw  the 
purchaser  making  large  expenditures 
by  way  of  improvements,  and  in  ad- 
dition to  the  absence  of  any  specific 
act  of  disaffirmance,  he,  on  several 
occasions,  had  stated  that  he  had  sold 
the  land,  had  been  honorably  paid  for 
it,  and   was    satisfied. 

Ratification  of  an  irregularity  in 
the  transfer  of  an  infant's  property 
may  be  inferred  from  long-con- 
tinued silence  and  inaction  on  his 
part  touching  the  property  after  he 
has  attained  his  majority.  Jamison 
V.  Smith,  35  La.  Ann.  609. 

30.  Curry  v.  St.  John  Plow  Co., 
55  111.  App.  82. 

31.  Rex  V.  Travers,  Strange 
(Eng.)  700.  See  also  Com.  v. 
Hutchinson,  10  Mass.  224. 

32.  "  Under  the  age  of  six  pre- 
sumption of  incompetency  would 
arise,  and  at  the  age  of  five  the  ut- 
most limit  would  be  ordinarily 
reached,  unless  extraordinary  de- 
velopment of  the  mental  and  religious 
faculties  should  be  shown,  to  take 
the  case  out  of  the  ordinary  course 
of  nature.  Children  of  this  age 
usually   have   not   sufficient   develop- 
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within  the  discretion  of  the  court  to  admit  the  witness  or  not,  as  it 
should  or  should  not  be  satisfied  of  the  infant's  understanding  and 
moral  sense.^^  The  modern  doctrine,  however,  and  the  one  in 
support  of  which  the  authorities  are  practically  unanimous,  is 
that  there  is  no  precise  age  at  which  an  infant  may  in  all  cases 
be  pronounced  legally  competent  or  incompetent  to  testify.-'*'*  The 
true  test  of  competency  is  not  the  age  of  the  witness,  but  whether  he 
has  sufficient  intelligence  to  understand  the  nature  of  an  oath  and 
to  narrate  the  facts  accurately.^'^     And  accordingly  if  the  witness 


ment  to  understand  the  nature  and 
effect  of  an  oath,  and  more  especia'ly 
if  their  parents  have  been  neglectful 
of  their  care  and  education  in  re- 
ligious and  moral  truths.  They  may 
have  some  knowledge  that  it  is  wrong 
to  tell  a  lie,  yet  this  may  be  so  slight 
as  to  produce  no  decided  or  lasting 
impression  on  their  minds,  but  leave 
them  in  a  decidedly  chaotic  state,  in 
which  they  may  easily  be  led  to  be- 
lieve that  the  things  that  others  in 
authority  over  them  instruct  them  to 
say  are  the  indistinct  thing  called 
'  truth,'  and  therefore  they  must  re- 
peat just  what  they  are  told  to  say,  or 
what  has  often  been  repeated  in 
their  presence.  Not  being  amenable 
to  the  law  for  false  swearing,  and 
having  no  knowledge  of  moral  re- 
sponsibility, designing  and  wicked 
people  may  easily  use  them  to  further 
intrigues  of  their  own,  without  fear 
of  punishment  for  subornation  of 
perjury.  They  are  as  clay  in  the 
potter's  hand,  to  be  molded,  some 
to  honor,  and  some  to  dishonor. 
Lacking  conscientiousness,  they  re- 
peat with  phonographic  precision  the 
things  that  have  been  told  them  to 
say,  be  they  true  or  false.  Neither 
reason  nor  authority  justifies  the  ad- 
mission of  such  witnesses,  especially 
when  the  pleaded  necessity  for  such 
admission,  if  the  accused  were  really 
guilty  of  the  charge,  could  have  been 
avoided  by  the  immediate  and  care- 
ful examination  of  the  body  of  the 
victim  as  soon  as  the  supposed  crime 
is  suspected  to  have  been  com- 
mitted. And,  even  if  this  were  not 
true,  it  is  far  better  that  human 
justice  should  fail,  and  the  guilty  be 
left  to  the  infallible  justice  of  God, 
than  that  an  innocent  person  should 
have  his  life  destroyed,  or  be  sub- 
jected   to    lasting    torture    and    ig- 
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nominy,  by  reason  of  the  admission 
by  a  court  of  justice  of  an  incom- 
petent and  wholly  irresponsible  wit- 
ness." State  v.  Michael,  37  W.  Va. 
565,  16  S.  E.  803,  19  L.  R.  A.  605. 

33.  Rex  V.  Dunnel,  East  P.  C.  442. 
When  a  child  of  ten  is  admitted  as 

a  witness  her  competency  must  first 
be  proved.  The  same  rule  applies  to 
an  infant's  dying  declaration.  A 
child  of  ten  is  presumed  to  be  in- 
competent as  a  witness  until  the  con- 
trary is  proved.  State  v.  Frazier,  109 
La.  458,  33  So.  561.  See  also  State 
V.  Richie,  28  La.  Ann.  327,  26  Am. 
Rep.  100,  where  the  court  said : 
"  Under  the  age  of  fourteen  a  child 
will  not  be  presumed  to  have  a  suffi- 
cient understanding  to  be  a  witness, 
and  inquiry  is  made  by  the  judge  to 
ascertain  his  capacitj^  to  be  sworn, 
and  his  admission  or  rejection  must 
depend  upon  the  sound  discretion  of 
the  judge.  The  law  fixes  no  precise 
age  when  the  witness  shall  be  ex- 
cluded." In  this  case  the  child  was 
six  years  old. 

34.  "  This  would  be  unwise,  not 
only  because  children  differ  greatly 
in  powers  of  observation  and  memory, 
but  because  such  a  rule  would  prac- 
tically proclaim  immunity  to  certain 
offenses  of  a  serious  nature  against 
the  persons  of  children,  which  it  is 
next  to  impossible  to  establish  with- 
out receiving  their  account  as  to  what 
has  taken  place."  McGuff  v.  State, 
83  Ala.  147,  7  So.  35,  16  Am.  St.  Rep. 

25- 

It  is  not  a  fact  that  no  child  of  six 
years  of  age  can  understand  the  na- 
ture of  an  oath.  State  v.  Richie,  28 
La.  Ann.  327,  26  Am.  Rep.  100. 

35.  England.  —  Rex  v.  Brazier,  i 
East  P.  C.  443. 

Alabama.  —  Grimes  v.  State,  105 
Ala.    86,    17    So.    184;    Williams    v. 
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State,  log  Ala.  64,  19  So.  530;  Eat- 
man  v.  State,  139  Ala.  67,  36  So.  16. 

Arkansas.  —  Flanagin  v.  State,  25 
Ark.  94. 

California.  —  People  v.  Svvist,  136 
Cal.  520.  69  Pac.  223. 

Connecticut.  —  State  v.  Lattin,  29 
Ccnn.  389. 

Georgia.  —  Moore  v.  State,  79  Ga. 
498,   5    S.   E.   51- 

Illinois. — Draper  v.  Draper,  68  111. 
17 ;  Shannon  v.  Svvanson,  log  111. 
App.  274,  affirmed  208  111.  52,  69  N. 
E.  86g. 

I  ozu  a.  —  Kilburn  v.  Mullen,  22 
Iowa  498. 

Kansas.  —  State  v.  Douglass,  53 
Kan.  669.  37  Pac.  172. 

Kentucky.  —  Howard  v.  Com.,  114 
Ky.  372,  70  S.  W.  1055;  White  v. 
Com.,  96  Ky.  180,  28  S.,  W.  340. 

Louisiana.  —  State  v.  Wilson,  109 
La.  74,  2;i  So.  85 ;  State  v.  Denis,  9 
La.  Ann.  119;  State  v.  Williams,  iii 
La.   179,  35  So.  505. 

Maine.  —  State  v.  Whittier,  21  Me. 
341,  38  Am.  Dec.  272. 

Massachusetts.  —  Com.  v.  Robin- 
son, 165  Mass.  426,  43  N.  E.  121 ; 
Com.  V.  Ramage,  177  Mass.  349,  58 
N.  E.  1078;  Com.  V.  Hutchinson,  10 
Mass.  224. 

Michigan.  —  W^ashburn  v.  People, 
10  Mich.   372. 

Mississippi.  —  Trim  v.  State,  2i  So. 
718. 

A''  e  7t'  Hampshire.  —  Hamblett  v. 
Hamblett,  6  N.  H.  t,^^,- 

New  York.  —  People  v.  Frindel,  35 
N.  Y.  St.  80s,  12  N.  Y.  Supp.  498; 
Agnew  v.  Brooklyn  City  R.  Co.,  24 
N.  Y.  St.  744,  5  N.  Y.  Supp.  756; 
People  V.  AIcNair,  21  Wend.  609, 

North  Carolina.  —  State  v.  Ed- 
wards, 79  N.  C.  648. 

Oregon.  —  State  v.  Tom,  8  Or.  177, 
180 ;   State  v.  Jackson,  9  Or.  457. 

South  Dakota.  —  State  v.  Redding- 
ton.  7  S.  D.  368,  64  N.  W.  170. 

Tennessee.  —  Logston  v.  State,  3 
Heisk.  414. 

Texas.  —  Williams  v.  State,  12 
Tex.  App.  127;  Brown  v.  State,  2 
Tex.  App.  115,  47  Am.  Dec.  639. 

Virginia.  —  Given  v.  Com.,  29 
Gratt.  830. 

The  true  test  of  the  competency 
of  an  infant  is  whether  or  not  he 
possesses  sufficient  intelligence  to  re- 
ceive   just    impressions    of   the    mat- 
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ters  respecting  which  he  is  called  to 
testify,  sufficient  capacity  to  relate 
them  correctly,  and  has  received 
sufficient  instruction  to  appreciate  ihe 
nature  and  obligation  of  an  oath. 
People  V.  Bernal,  10  Cal.  67. 

"  Intelligence,  ability  to  compre- 
hend the  meaning  of  an  oath  and  the 
moral  obligation  to  speak  the  truth, 
and  not  age,  are  the  tests  by  which 
the  competency  of  a  child  to  give 
testimony  is  determined."  Shannon 
V.  Swanson,  208  111.  52,  69  N.  E.  869. 

The  criterion  of  competency  of  an 
infant  as  a  witness  is  whether  he 
has  sufficient  intelligence  to  have  a 
just  appreciation  of  the  difiference 
between  right  and  wrong,  and  a 
proper  consciousness  of  the  punish- 
ment of  perjury.  Williams  v.  United 
States,  3  App.  D.  C.  335- 

A  Child  of  Any  Age  capable  of 
distinguishing  between  good  and  evil 
may  be  examined  on  oath.  State  v. 
Whittier,  21  Me.  341,  38  Am.  Dec. 
272. 

A  Child  of  About  Six  Tears  of  age 
may  testify  if  the  court  is  satisfied 
of  his  intelligence  and  properlj' 
cautions  the  jury  on  the  necessity  of 
sifting  his  testimony  thoroughly. 
McGuire  v.  People,  44  Mich.  286,  6 
N.  W.  669,  38  Am.  Rep.  265. 

A  child  of  about  twelve  years  of 
age  who  testified  in  an  intelligent 
manner,  but  on  cross-examination  re- 
fused to  answer  the  question  whether 
she  and  her  father  and  mother  had 
not  agreed  upon  what  they  each 
should  state  upon  the  trial,  was  held 
competent  as  a  witness,  in  Flannery 
V.  Com.,  21  Ky.  L.  Rep.  405,  51  S. 
W.  572. 

A  girl  of  eight  years  who  on  her 
voir  dire  testified  that  God  made  her, 
and  upon  being  asked  what  would 
become  of  her  if  she  told  a  lie  said 
she  would  go  to  hell,  and  further  that 
she  went  to  church  and  Sunday- 
school,  was  considered  competent  as 
a  witness  as  having  a  sufficient  de- 
gree of  intelligence  and  understand- 
ing of  the  nature  of  an  oath,  in  Cas- 
tleberry  v.  State,  135  Ala.  24,  23  So. 
431. 

An  infant  twelve  years  of  age  who 
on  his  voir  dire  says  that  he  attends 
Sunday-school,  that  it  is  a  sin  to  tell 
an  untruth  and  that  if  he  does  not 
tell  the  truth  he  will  be  put  in  a  re- 
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does   not  meet   this  test  he  must  be  exchulcd.-""'     The   fact   that   a 


form  school ;  that  having  done  liv- 
ing he  would  go  to  hell  if  he  had  nut 
been  entirely  good,  otherwise  to 
heaven,  was  considered  competent  to 
be  admitted  as  a  witness,  in  State  v. 
Cracker,  65  N.  J.  L.  410,  47  Atl.  643. 
A  lad  of  eleven  years  who  testified 
he  believed  in  heaven,  the  home  of 
God,  and  hell,  the  home  of  the  devil; 
that  at  death  the  good  would  go  to 
the  former  and  the  bad  to  the  latter ; 
that  it  was  bad  to  lie,  both  in  and 
out  of  court;  for  the  former  his 
parents  would  whip  him,  and  for  the 
latter  he  would  be  sent  to  prison, 
was  held  to  be  competent  to  testify, 
in  Jones  v.  Brooklyn,  B.  &  W.  E.  R. 
Co.,  21  N.  Y.  St.  169,  3  N.  Y.  Supp. 

253- 

A  boy  of  ten  years  who  on  his  voir 
dire  stated  that  he  knew  it  was 
wrong  to  tell  a  falsehood  and  that 
boys  who  told  stories  go  to  hell,  and 
that  here  they  would  be  sent  to  the 
"  pen,"  and  who  on  the  whole 
evinced  sufficient  intelligence,  is  com- 
petent as  a  witness  although  he  did 
not  comprehend  fully  the  meaning  of 
the  words  hell  and  penitentiary. 
North  Texas  Const.  Co.  v.  Bostick 
(Tex.),  80  S.  W.  109. 

A  girl  ten  years  old  testifying  on 
her  voir  dire  that  she  did  not  know 
what  is  meant  by  an  oath  nor  what 
it  is  to  swear  in  court,  and  stated  that 
she  had  heard  of  heaven  but  never 
heard  of  hell  and  did  not  know 
where  she  would  go  if  she  told  lies, 
and  that  she  supposed  the  grand  jury 
would  punish  her  if  she  did  not  tell 
the  truth  and  that  she  was  going 
to  tell  the  truth,  was  held  a  compe- 
tent witness,  in  Sancedo  v.  State 
(Tex.  Crim.),  69  S.  W.  142. 

A  girl  of  six,  after  having  been 
sworn,  testified  that  she  did  not  know 
what  she  did  when  she  held  up  her 
h?.nd,  but  that  she  knew  it  was  right 
to  tell  the  truth  and  wrong  to  tell  a 
story,  and  that  they  put  people  who 
told  stories  in  jail,  was  held  to  be  a 
competent  witness,  in  Scroggins  v. 
State  (Tex.  Crim.),  51  S.  W.  232. 

A  boy  of  the  age  of  about  five  and 
a  half  years  is  a  competent  witness 
as  to  a  murder  which  occurred  when 
he  was  somewhat  less  than  five  years 
old  if  it  is  found  that  he  is  intelli- 
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gent,  understands  the  difference  be- 
tween truth  and  falsehood,  and  the 
consequences  of  telling  the  latter, 
also  what  is  required  by  the  oath 
which  he  has  taken.  Wheeler  v. 
United  States,  159  U.  S.  524. 

Tn  MofFett  v.  South  Park  Com'rs, 
138  111.  620,  28  N.  E.  975,  where  the 
controversy  was  as  to  the  location 
of  a  fence,  it  was  held  that  the  testi- 
mony of  a'  witness  as  to  what  he  had 
observed  with  respect  to  the  loca- 
tion of  the  fence  at  a  time  when  he 
was  but  nine  years  old  and  what  he 
had  learned  from  assisting  in  making 
measurements  when  about  thirteen 
years  old.  while  not  inadmissible, 
was,  perhaps,  not  entitled  to  the  same 
weight  that  it  would  have  been  had 
he  at  the  time  been  of  more  mature 
judgment. 

36.  Smith  v.  State,  41  Tex.  352. 
For  other  cases  holding  the  witness 
not  competent,  see  Miller  v.  State, 
109  Ga.  512,  35  S.  E.  152;  State  7f. 
King,  117  Iowa  484,  91  N.  W.  768; 
McKelton  v.  State,  88  Ala.  181,  7  So. 
38;  Hoist  V.  State,  23  Tex.  App.  i, 
3  S.  W.  757,  59  Am.  Rep.  770. 

A  boy  under  twelve  years  of  age 
testified  on  his  voir  dire  examination 
that  he  did  not  know  what  his  age 
was ;  that  he  had  never  been  to  Sun- 
day-school or  church  and  did  not 
know  what  became  of  good  boys 
when  they  died;  that  it  was  wrong 
to  tell  a  lie  and  that  the  Lord  made 
him ;  that  no  one  ever  told  him  about 
God  and  Jesus  Christ,  and  that  he 
did  not  know  what  ought  to  be  done 
with  boys  who  swore  lies,  was  held 
incompetent  as  a  witness  as  having 
demonstrated  intellectual  and  moral 
deficiency  and  not  understanding  the 
solemnity  of  an  oath,  in  White  v. 
State,  136  Ala.  58,  34  So.  177. 

A  boy  of  a  little  less  than  seven 
years  who  did  not  show  much  un- 
derstanding of  an  oath  and  the 
consequences  of  falsehood,  and 
whose  testimony  tended  strongly  to 
corroborate  the  testimony  of  his 
mother,  and  who  admitted  that  he 
was  and  had  been  under  the  instruc- 
tions of  his  mother  in  regard  to  be- 
ing a  witness  in  the  case,  was  held 
incompetent    as    a    witness,    in    Don- 
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child  states  in  express  terms  that  he  does  not  understand  the 
nature  of  an  oath  is  not  of  itself  sufficient  ground  for  his  exclusion, 
where  it  clearly  appears  that  tested  by  the  rule  stated  supra  he  is 
in  fact  competent.^''  The  fact  that  the  child  offered  as  a  witness 
is  too  young  to  be  convicted  of  perjury  is  not  decisive  against  his 
competency."'*  Mere  ignorance  of  the  punishment  prescribed  by  law 
for  perjury  is  not  of  itself  sufficient  reason  for  excluding,  as  a 
witness,  an  infant  otherwise  unobjectionable.^^  The  fact  that  the 
testimony  of  a  child  differs  from  that  of  other  witnesses  is  not  even 
prima  facie  evidence  of  his  incapacity.*"  In  the  case  of  an  infant 
alx)ve  the  age  of  fourteen  the  presumption  is  that  he  possesses  the 
requisite  knowledge  and  understanding.'*^     The  propriety  of  calling 


nelley  v.  Territory  (Ariz.),  52  Pac. 
36S. 

A  child  of  six  years  who  does  not 
sufficiently  understand  the  obligation 
of  an  oath  or  the  punishment  the  law 
imposes  upon  its  violation,  and  who 
has  not  the  slightest  conception  of 
any  future,  much  less  of  any  future 
punishment  for  perjury  or  other  bad 
conduct  in  life,  is  not  competent  to 
testify  as  a  witness.  Johnson  v. 
State,  76  Ga.  76. 

A  child  eight  years  of  age  whose 
answers  are  only  a  parrot-like 
repetition  of  what  he  has  been  told 
to  say,  and  who  shows  an  ele- 
mentary ignorance  as  to  the  conse- 
quences of  false  swearing,  is  not 
competent  as  a  witness.  North  Texas 
Const.  Co.  V.  Bostick  (Tex.),  83  S. 
W.    12. 

An  infant  of  such  tender  years  and 
mind  as  to  be  legally  irresponsible 
for  his  or  her  conduct,  and  to  have 
no  conception  of  the  legal  or  moral 
obligation  of  an  oath,  nor  of  the 
pains  and  penalties  for  false  swear- 
ing, is  not  a  competent  witness. 
State  V.  Michael,  37  W.  Va.  565,  16 
S  E.  803,  19  L.  R.  A.  605,  where 
the  witness  introduced  on  behalf  of 
the  state  was  five  years  of  age,  of 
ordinary  intelligence,  with  very  little 
or  no  knowledge  of  moral  responsi- 
bility, and  clearly  outside  the  pale  of 
legal  responsibility,  had  been  held  by 
the  trial  court  competent  to  testify 
without  a  sufficient  preliminary  ex- 
amination to  determine  her  com- 
petency. 

37.  Williams  z\  United  States,  3 
App.  D.  C.  335,  where  the  court  said: 
"  Courts  of  justice  should  regard 
substance,  not  words.     A  child   that 


has  an  adequate  sense  of  the  im- 
propriety of  falsehood  does  under- 
stciud  the  nature  of  an  oath  in  the 
proper  sense  of  the  term,  even  though 
he  may  not  know  the  meaning  of  the 
word  oath  and  may  never  have  heard 
that  word  used."  See  also  Minton  v. 
State,  99  Ga.  254,  25  S.  E.  626. 

38.  Com.  V.  Robinson,  165  Mass. 
426,  43  N.  E.  121. 

"  Capacity  to  commit  crime  is  one 
thing;  competency  to  give  testimony 
is  another.  It  is  not  the  punishment 
for  perjury  that  must  be  in  the  ap- 
prehension of  the  witness  when 
swearing,  but  the  capacity  to  under- 
stand the  nature  of  the  oath,  which 
means  perhaps  the  degree  of  intelli- 
gence the  child  shows,  so  as  to  sat- 
isfy the  court  that  she  is  impressed 
that  she  ought  to  tell  the  truth  on 
such  a  solemn  occasion  rather  than 
to  tell  a  lie."  Johnson  v.  State,  61 
Ga.  35- 

39.  Blackwell  v.  State,  11  Ind. 
196;  Com.  V.  ]\Iullins,  2  Allen 
(Alass.)   295. 

40.  People  v.  Craig,  in  Cal.  460, 
44  Pac.   186. 

41.  Oliver  v.  Com.,  77  Va.  590. 
See  also  People  v.  Bernal,  10  Cal. 
67;  Territory  v.  DeGutman,  8  N. 
M.  92,  42  Pac.  68. 

A  witness  of  the  age  of  sixteen 
years,  brought  up  .in  a  Christian  fam- 
ily, who  testified  that  she  had  been 
taught  to  read  the  Bible  and  usually 
attended  public  worship  in  a  Chris- 
tian church,  will  be  presumed  to  have 
sufficient  knowledge  of  the  nature 
and  obligation  of  an  oath  to  be  ad- 
mitted as  a  witness.  Den  v.  Van- 
Cleve,  5  N.  J.  L.  589-652. 
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children    as    witnesses,    however,    especially    upon    a    controversy 
between  their  parents,  has  been  questioned."'- 

B.  Incomi'ictency  at  Foumkr  Trial. — The  fact  that  an  infant 
was  found  to  be  incompetent  at  a  former  trial  is  not  ground  for 
refusing  to  permit  him  to  be  examined.'*^ 

C.  Necessity  for  Sense  of  Moral  Responsibility.  —  Although 
an  infant  may  be  sufficiently  intelligent  to  relate  correctly  the  matters 
to  which  he  is  called  to  testify,  he  may  nevertheless  not  under- 
stand the  nature  of  an  oath  ;■*■*  and  accordingly  it  is  sometimes  held 
essential  that  he  shall  have  received  sufficient  religious  instruction 
to  enable  him  to  understand  the  moral  responsibility  attached  to 
the  taking  of  an  oath  as  a  witness.*^     In  some  jurisdictions  the 


42.  A  divorce  should  not  be 
granted  upon  the  testimony  alone  of 
young  children  of  the  parties  who 
have  a  precocious  understanding  of 
the  nature  and  criminality  of  the  act 
charged.  Crowner  v.  Crowner,  44 
.Mich.  180,  6  N.  W.  198,  38  Am.^  Rep. 
245.  The  court,  referring  to  Kneale 
V.  Kneale,  28  Mich.  344.  where  they 
had  commented  upon  the  impropriety 
of  calling  children  of  such  a  tender 
age  to  testify  against  their  mother  to 
establish  an  offense  against  chastity, 
said :  "  It  is  a  great  wrong  to  them, 
not  only  as  it  touches  them  in  their 
natural  affections,  but  also  as  it  tends 
to  destroy  their  purity  of  mind  and 
conduct.  Moreover,  the  evidence  of 
such  children  to  acts,  which  will  nat- 
urally be  construed  by  their  pre- 
possessions and  immature  and  incor- 
rect notions,  is  of  very  slight  value, 
even  when  honestly  called  out  and 
given,  and  is  easily  shaped  and  per- 
verted if  a  dishonest  father  shall  be 
so  inclined.  We  shall  not  grant  a 
divorce  upon  such  evidence  unsup- 
ported, and  there  is  not  much  other 
evidence  in  this  case."  See  article 
"  Divorce,"  Vol.  IV. 

43.  Kelly  v.  State,  75  Ala.  21,  51 
Am.  Rep.  422,  where  the  court  said : 
"  The  reason  that  infants  of  tender 
years  cannot  testify  is  that  they  do 
not  comprehend  and  realize  the  dan- 
ger and  impiety  of  falsehood,  not 
that  there  may  have  been  a  time 
when  they  did  not  comprehend  it. 
That  the  witness  was  of  tender 
years  —  too  tender  to  be  then  sworn 
as  a  witness  —  when  the  transaction 
occurred  about  which  he  is  afterward 
called    to    testify    is    a    circumstance 
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bearing  on  the   weight   of  his   testi- 
mony, not  its  legality." 

"  From  the  preliminary  examina- 
tion of  the  child,  on  whom  a  rape 
was  alleged  to  have  been  committed 
in  this  case,  it  does  not  appear  that 
she  sufhciently  understood  the  na- 
ture and  obligation  of  an  oath,  or  of 
the  responsibilities  attaching  to  a 
witness  who  is  sworn,  to  tell  the 
truth.  On  another  trial,  when  she 
has  advanced  in  age  and  been  the 
subject  of  proper  moral  training,  she 
may  appear  to  be  competent."  Mil- 
ler V.  State,  109  Ga.  512,  35  S.  E.  152. 

44.  Hoist  V.  State,  23  Tex.  App. 
I,  59  Am.  Rep.  770. 

45.  Beason  z'.  State,  72  Ala.  191 ; 
State  V.  Washington,  49  La.  Ann. 
1602,  22   So.  841. 

In  Carter  v.  State,  63  Ala.  52.  35 
Am.  Rep.  I,  the  witness  was  a  little 
negro  girl  about  nine  years  old.  To 
questions  put  by  counsel  for  de- 
fendant she  answered  that  "  she  did 
not  know  what  the  Bible  was;  had 
never  been  to  church  but  once,  and 
that  was  to  her  mother's  funeral; 
did  not  know  what  book  it  was  she 
laid  her  hand  on  when  sworn ;  had 
heard  tell  of  God,  but  did  not  know 
who  it  was;  and  said  if  she  swore 
to  a  lie  she  would  be  put  in  jail,  but 
did  not  know  she  would  be  punished 
in  any  other  way."  She  was  held  in- 
competent to  testify  as  not  having  a 
sufficient  sense  of  the  wickedness 
and  danger  of  swearing  falsely  or 
sufficient  intelligence  to  understand 
the  instructions  on  the  subject. 

A  witness  fourteen  years  old  on 
being  tested  said  that  if  he  told  one 
story  he  would  go  to  the  legislature; 
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competency  of  an   infant   as  a   witness   is  not   determined  by   any 
religious  test.*" 

D.  Necessity  of  Interpreter. — The  fact  that  an  infant  other- 
wise competent  does  not  understand  questions  in  the  Enghsh  lan- 
guage and  has  to  be  examined  through  an  interpreter  is  not  ground 
for  excluding  him.*^  It  has  been  held  otherwise,  however,  in  the 
case  of  a  deaf  and  dumb  child,  with  no  intelligent  idea  of  the  nature 
of  an  oath,  and  unable  fully  to  comprehend  the  questions  asked 
him."* 

E.  Statutory  Modifications,  Etc.  —  In  several  of  the  states 
there  are  statutes  establishing  rules  in  respect  of  the  competency  of 
infants  as  witnesses.  The  provisions  and  efifect  of  these  statutes 
are  not  uniform,  and  no  general  rule  can  be  deduced  from  them.''* 


if  he  told  two  he  would  go  to  con- 
gress ;  that  he  did  not  know  he  had 
a  soul ;  that  he  did  not  know  what 
morals  meant  or  moral  responsibil- 
ity; that  he  thought  his  soul  would 
go  with  his  body  after  death  and 
that  the  only  punishment  for  swear- 
ing to  a  lie  would  be  that  he  would 
lie  in  the  county  jail;  it  was  held 
that  he  was  not  competent  to  be  a 
witness.  Lawson  v.  State  (Tex. 
Crim.),  50  S.   W.  345- 

A  boy  of  about  twelve  years  of 
age  who  on  his  voir  dire  examination 
testified  that  he  had  never  been  to 
Sunday-school  or  church,  and  that 
the  bad  man  would  get  boys  who  do 
wrong,  and  that  a  boy  who  swore  a 
lie  would  be  hanged ;  that  a  boy 
ought  to  tell  the  truth,  and  that 
Jesus  Christ  made  him,  was  declared 
competent  to  testify,  in  White  v. 
State,  136  Ala.  58,  34  So.  177. 

In  Com.  V.  Lynes,  142  Mass.  577, 
8  N.  E.  408,  56  Am.  Rep.  709,  ?. 
criminal  case,  a  girl  of  thirteen  years 
who  declared  that  she  understood 
that  the  oath  was  to  tell  the  truth 
and  that  she  would  be  punished  if  she 
did  not  do  so,  but  that  she  did  not 
know  how  or  by  whom  she  would  be 
punished,  was  admitted  to  testify 
after  she  had  been  instructed  by  a 
Christian  minister  that  God  would 
punish  her  if  she  did  not  tell  the 
truth  after  taking  the  oath. 

In  South  Carolina  the  competency 
of  a  witness  presupposes  a  belief  in 
the  existence  and  providence  of  a 
Great  Being.  And  in  State  v.  Bel- 
ton,  24  S.  C.  185,  58  Am.  Rep.  245, 
an  infant  who  had  learned  the  Lord's 
prayer,    had    repeated    it    daily    for 


years,  repeated  it  in  court,  and  stated 
that  he  had  heard  it  said  that  the 
bad  man  got  those  who  lie  and  curse, 
etc.,  was  held  not  to  furnish  suffi- 
cient proof  of  such  belief  and  not 
to  be  a  competent  witness. 

46.  McAmore  v.  Wiley,  49  111. 
App.  615. 

The  fact  that  the  child  is  ignorant 
of  God  and  of  the  evil  of  lying  does 
not  render  him  incompetent  as  a  wit- 
ness, since  all  persons  are  competent 
as  witnesses,  so  far  as  any  religious 
test  is  concerned.  White  v.  Com.,  96 
Ky.  180,  28  S.  W.  340. 

The  knowledge  of  God  and  the  ele- 
mentary precepts  of  Christianity  may 
aid  in  estimating  the  capacity  of  an 
infant  as  a  witness,  but  are  not  to  be 
regarded  as  decisive.  State  v.  King, 
117  Iowa  484,  91  N.  W.  768. 

47.  State  v.  Severson,  78  Iowa 
653.  43  N.  W.  533. 

48.  Territory  v.  Duran, 


138. 
See 

TKXCV 

49. 


article 


3   N.   -M. 

"  COMPE- 


further    the 

'  Vol.   III. 

Under  the  Arkansas  Statute 
(Sand.  &  H.  Dig.,  p.  2916,  subd.  2) 
a  child  under  the  age  of  ten  years  is 
incompetent  to  testify  in  a  civil  case. 
St.  Louis.  Iron  Mt.  &  S.  R.  Co.  v. 
Waren,  65  Ark.  619,  48  S.  W.  222. 
But  an  infant  under  ten  years  may 
be  competent  as  a  witness  in  criminal 
cases.  Warner  r.  State,  25  Ark.  447. 
The  California  Statute  (§  1880, 
Code  Civ.  Proc.)  provides  that  chil- 
dren under  ten  years  of  age  who  ap- 
pear incapable  of  receiving  just  im- 
pressions of  the  facts  respecting 
^vhich   they  are  examined,  or  of  re- 
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2.  Determination   of   Competency   of  Infant.  —  A,  In    General. 

Both  al  coninion  law  and  uii(kr  the  slatulcs  it  is  the  province  of  the 
trial  judi^e  to  determine  whellier  or  not  an  infant  is  competent  as 
a  witness.'^"     And  his  determination  should  not  be  interfered  witli 


lating  them  truly,  are  incompetent  as 
witnesses. 

In  Indiana  (§  1798,  Rev.  Stat,  of 
1881)  it  is  provided  that  all  persons 
who  are  competent  to  testify  in  civil 
actions  are  competent  when  witnesses 
in  criminal  causes.  In  §§  496  and 
497  of  Rev.  Stat,  of  1881,  it  is  pro- 
vided that  all  persons  shall  be  com- 
petent witnesses  in  a  civil  action  ex- 
cept "  children  under  ten  years  of 
age,  unless  it  appears  that  they  under- 
stand the  nature  and  obligation  of 
an  oath."  Holmes  v.  State,  88  Ind. 
145.  See  also  Blackwell  v.  State,  11 
Ind.    196. 

Under  the  Iowa  Statute  (Code, 
§4601)  every  human  being  of  suffi- 
cient capacity  to  understand  the  ob- 
ligation of  an  oath  is  competent  as 
a  witness,  except  as  otherwise  de- 
clared. State  7'.  King,  117  Iowa  484, 
91    N.   W.   768. 

"Under  the  Michigan  Statute  (3 
How.  Stat.,  p.  75460)  an  infant  may 
be  allowed  to  testify  upon  a  promise 
to  tell  the  truth,  after  the  court  have 
satisfied  themselves  that  the  infant 
possesses  sufficient  intelligence.  Peo- 
ple V.  Walker,  113  Mich.  367,  71  N. 
W.  641.  See  also  People  v.  Beech, 
129  Mich.  622,  89  N.  W.  363 ;  Hughes 
V.  Detroit,  G.  H.  &  M.  R.  Co.,  65 
Mich.  10,  31  N.  W.  603,  where  a  boy 
who  testified  he  must  tell  the  truth  or 
he  would  go  to  hell,  but  when  asked 
about  any  other  consequences  showed 
entire  ignorance,  and  only  stated  that 
his  mother  told  him  the  day  before 
he  would  go  to  hell  if  he  did  not 
speak  the  truth,  was  held  not  com- 
petent to  be  a  witness,  as  not  showing 
that  he  understood  the  nature  or  ob- 
ligation of  an  oath  or  affirmation. 

The  Missouri  Statute  (§8925,  Rev. 
Stat,  of  1899),  while  it  declares  as 
"  incompetent  to  testify,"  "  a  child 
under  ten  years  of  age,  who  appears 
incapable  of  receiving  just  impres- 
sions of  the  facts  respecting  which 
they  are  examined,  or  of  relating 
them  truly,"  really  fixes  no  minimum 
age  at  which  an  infant  shall  be  re- 
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garded  as  incompetent  to  testify 
solely  on  account  of  his  lack  of  years. 
An  infant's  competency  as  a  witness 
is  to  be  determined  by  his  apparent 
capacity.  State  v.  Nelson,  132  Mo. 
184,  198,  2,3,  S.  W.  809.  See  also 
State  V.  Prather,  136  Mo.  20,  2,7  S. 
W.  805 ;  Ridenhour  v.  Kansas  Ci'.y 
C.  R.  Co.,  102  AIo.  270,  13  S.  W.  899; 
Cadmus  v.  St.  Louis  Bridge  &  T.  Co., 
15  Mo.  App.  86;  Brashears  v.  West- 
ern Union  Tel.  Co.,  45  ^lo.  App.  j[2,2,- 

Under  the  Codes  of  Montana 
(§2440,  Penal  Code  1895;  §3162, 
Code  of  Civ.  Proc.  1895.)  an  infant 
under  ten  years  may  testify  as  a  wit- 
ness when  he  appears  capable  of  re- 
ceiving just  impressions  of  the  facts 
respecting  which  he  is  examined,  and 
of  relating  them  truly.  State  v. 
Cadotte,  17  Mont.  315,  42  Pac.  857. 

Under  the  Statute  of  Oklahoma, 
§  4213,  subd.  2,  children  under  ten 
years  of  age  who  appear  incapable  of 
receiving  just  impressions  of  the  facts 
respecting  which  they  are  examined, 
or  of  relating  them  truly,  cannot 
be  witnesses.  Territory  v.  ^lilligan 
(Okla.),  2-j   Pac.    1059. 

Under  the  Texas  Code  of  Criminal 
Procedure,  art.  730,  "  children  or 
other  persons  who,  after  being  ex- 
amined by  the  court,  appeared  not  to 
possess  sufficient  intelligence  to  relate 
transactions  with  respect  to  which 
they  are  interrogated,  or  who  do  not 
understand  the  nature  and  obligation 
of  an  oath,  are  incompetent  wit- 
nesses." Hoist  V.  State,  23  Tex. 
App.  I,  3  S.  W.  757,  59  Am.  Rep.  770. 

Under  the  Utah  Statute  (Rev. 
Stat.,  §  3413)  children  under  ten 
years  of  age  who  appear  incapable  of 
receiving  just  impressions  of  the  facts 
respecting  which  they  are  examined, 
or  of  relating  them  trul3^  cannot  be 
witnesses.  State  v.  Blvthe,  20  Utah 
378.  58  Pac.   1 108. 

50.  California.  —  People  v.  Bernal, 
ID  Cal.  67. 

Georgia.  —  Hicks  v.  State,  105  Ga. 
627,  31  S.  E.  579;  Moore  v.  State,  79 
Ga.  498,  5  S.  E.  51- 
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except  in  the  case  of  a  grave  abuse  of  the  discretion  vested  in  him.'^^ 
B.  Preliminary  Examination.  —  For  tlie  purpose  of  properly 
determining-  competency  the  court  should  examine  the  child  touching 
the  matters  heretofore  shown  to  be  necessary  to  qualify  an  infant 
as    a    witness.^-     And    this    examination    should    not    be    made    by 


Kentucky.  —  White  v.  Com.,  96  Ky. 
180,  28  S.  W.  340. 

Louisiana.  —  State  v.  Denis,  ig  La. 
Ann.  119. 

Maryland.  —  Freeny  v.  Freeny,  80 
Md.  406,  31  Atl.  304. 

Massachusetts.  —  Com.  v.  Reagan, 
175  Mass.  335.  56  N.  E.  577,  78  Am. 
St.  Rep.  496 ;  Com.  v.  Ramage,  177 
Mass.  349,  58  N.  E.  1078. 

Missoitri.  —  Brashears  r.  Western 
Union  Tel.  Co.,  45  Mo.  App.  433. 

Nebraska.  —  Davis  v.  State,  31 
Neb.  247,  47  N.  W.  854. 

Nezv  Hampshire.  —  State  v.  Savv- 
telle,  66  N.  H.  488,  32  Atl.  831. 

Nezv  Jersey.  —  Anonymous,  3  N.  J. 
L.  930. 

North  Carolina.  —  State  v.  Manuel, 
64  N.  C.  601. 

Oregon.  —  State  v.  Jackson,  9  Or. 

457- 

South  Dakota.  —  State  v.  Redding- 
ton,  7  S.  D.  368,  64  N.  W.  170. 

Texas.  —  Brown  v.  State,  6  Tex. 
App.  286,  311-312;  Mason  v.  State,  2 
Tex.   App.    192. 

Virginia.  —  Smith  v.  Com.,  85  Va. 
924,  9  S.  E.  148. 

Whether  an  infant  has  the  neces- 
sary capacity  to  testify  is  for  the  trial 
judge  to  decide  from  the  appearance, 
demeanor  and  manner  of  testifying. 
Burke    v.    Ellis,    105    Tenn.    702-709, 

58  S.  W.  855. 

Whether  a  child  above  the  age  of 
four  years  is  competent  to  testify  de- 
pends upon  his  intelligence,  which  is 
to  be  determined  by  the  trial  court 
by  an  examination  of  the  child  in 
court.     State  v.  Juneau,  88  Wis.  180, 

59  N.  W.  580,  43  Am.  St.  Rep.  877, 
24  L.  R.  A.  857- 

In  State  v.  Scanlan.  58  Mo.  204,  it 
was  considered  proper  for  a  court 
examining  a  child  not  to  permit  same 
to  testify  while  he  was  laboring  under 
nervous  agitation  from  the  novelty  of 
the  surroundings,  and  to  wait  for 
natural  recovery  of  mental  equilib- 
rium, which  would  permit  the  true 
capabilities  of  the  witness  to  appear. 

If  on  the  examination  of  an  infant 


offered  as  a  witness  his  or  her  in- 
ccnipetency  appears,  it  is  the  duty  of 
the  court  on  motion  to  exclude  the 
testimony  from  the  jury,  and  it  is 
error  for  the  court  to  refer  the  ques- 
tion of  competency  to  the  jury  by 
instruction  or  otherwise.  State  f. 
Michael,  37  W.  Va.  565,  16  S.  E.  803, 
19  L.  R.  A.  605. 

The  California  Statute  (§  1880, 
Code  Civ.  Proc.)  declaring  that 
"  children  under  ten  years  of  age, 
who  appear  incapable  of  receiving 
just  impressions  of  the  facts  respect- 
ing which  they  are  examined,  or  of 
relating  them  truly,"  cannot  be  wit- 
nesses, implies  that  it  must  "  appear  " 
to  the  trial  judge  that  the  child  is  in- 
competent for  the  reasons  therein 
named,  and  of  necessity  requires  his 
capacity  to  receive  impressions  of  the 
f&cts,  and  of  relating  them  truly,  to 
be  determined  by  the  trial  judge. 
People  V.  Craig,  in  Cal.  460,  44  Pac. 
186. 

51.  Williams  v.  United  States,  3 
App.  D.  C.  335;  Shannon  v.  Swan- 
son,  208  111.  52,  69  N.  E.  869.  See 
also  People  v.  Craig,  in  Cal.  460,  44 
Pac.  186;  People  v.  Baldwin,  117  Cal. 
244,  49  Pac.   186. 

The  decision  of  the  trial  court  with 
respect  to  the  competency  of  a  wit- 
ness objected  to  on  the  ground  of 
non-age  cannot  be  reviewed  unless 
there  is  a  clear  abuse  of  discretion, 
or  unless  the  court  admits  or  rejects 
the  witness  upon  an  erroneous  view 
of  a  legal  principle.  State  v.  Levy, 
23  ]Minn.  104,  23  Am.  Rep.  678. 

Where  the  trial  judge  examines^  a 
child  as  to  its  competency  as  a  wit- 
ness and  pronounces  it  incompetent, 
it  must  be  a  very  flagrant  case  of 
error  to  authorize  a  reversal  of 
the  judgment  therefor.  Peterson  v. 
State,  47  Ga.  524. 

52.  Flanagin  v.  State,  25  Ark.  94; 
People  V.  McNair,  21  Wend.  (N.  Y.) 
607;  Simpson  v.  State,  31  Ind.  90; 
State  V.  Jackson,  9  Or.  457;  State  v. 
Reddington,  7  S.  D.  368.  64  N.  W. 
170.     See  also  State  v.   Edwards,  79 

Vol.  VII 


280 


INFANTS. 


counsel,  but  by  the  court. ^•'  Except  as  it  may  be  otherwise  expressly 
provided  by  statute,'''  it  is  further  held  that  this  examination  must 
l)e  in  public  as  part  of  the  trial. ^^     A  voir  dire  examination  of  a 


N.  C.  648;  State  v.  Whittier,  21  Me. 
341,  38  Am.  Dec.  272;  Vincent  v. 
State,  3  Heisk.   (Tenn.)   120. 

If  below  the  age  of  fourteen  years, 
"  his  competency  to  testify  is  to  be 
determined  by  an  inquiry  as  to  the 
strength  of  his  mental  faculties  and 
his  power  to  understand  and  appre- 
ciate the  moral  duty  to  speak  the 
truth.  This  inquiry  is  to  advise  the 
trial  judge,  whose  duty  it  is  to  deter- 
mine whether  the  person  is  compe- 
tent to  testify.  The  decision  of  this 
matter  may  be  reviewed,  but  as  the 
intelligence  of  the  witness  is  to  be 
ascertained,  to  some  extent,  by  his 
appearance  and  conduct  while  in  the 
presence  of  the  court,  and  as  the 
judge  is  vested  with  a  degree  of  dis- 
cretion, it  is  only  when  there  has 
been  an  abuse  of  discretion  or  a 
manifest  misapprehension  of  some 
legal  principle  that  the  decision  will 
be  reviewed."  Shannon  v.  Swanson, 
208  111.  52,  69  N.  E.  869. 

The  capacity  or  incapacity  of  an 
infant  to  testify  is  a  matter  for  the 
determination  of  the  trial  judge  upon 
inspection  and  oral  examination  of 
the  witness  himself.  State  v.  Doyle, 
107  Mo.  36,  17  S.  W.  75-1,  where  the 
witness  on  being  examined  respect- 
ing his  qualifications  said  that  he  had 
never  been  in  a  courthouse  before, 
could  not  tell  the  date  of  the  month 
or  year  in  which  he  was  born,  did 
not  know  the  nature  of  an  oath,  but 
knew  that  people  were  sworn  in  or- 
der to  make  them  tell  the  truth,  and 
would  himself  tell  the  truth,  was 
permitted  to  testify. 

In  Van  Pelt  v.  Van  Pelt,  3  N.  J. 
L.  658,  the  court  said :  "  If  it  had 
appeared  to  the  justice  at  the  time  oi 
the  trial  that  the  witness  was  four- 
teen years  of  age,  and  that  he  was 
possessed  of  ordinary  understanding; 
that  is,  was  not  uncommonly  deficient 
in  mental  qualifications,  the  justice 
ought  to  have  taken  his  testimony, 
and  left  it  to  the  jury  to  judge  of 
the  credit  due  to  it.  But  as  it  did 
not  appear  to  the  justice  that  the  boy 
was  fourteen  years  of  age  at  the  trial, 
we  incline  to  think  that  his  capacity 
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as  a  witness  was  a  proper  subject  of 
discretion  in  the  justice." 

"  An  examination  for  the  purpose 
of  testing  the  competencj'  of  a  child 
of  tender  years  to  testify  as  a  wit- 
ness, which  develops  nothing  except 
that  he  does  not  know  his  age,  but 
does  know  his  father's  name  and  the 
number  and  names  of  the  days  of 
the  week,  and  can  count  thirty-two, 
is  not  sufficiently  comprehensive  to 
authorize  a  conclusion  that  such 
child  understands  the  nature  of  an 
oath."  Gaines  v.  State,  99  Ga.  703, 
26  S.  E.  760. 

The  question  of  the  competency  of 
a  witness  is  one  for  the  court,  and 
when  a  witness  is  ofifered  in  a  crim- 
inal case  and  a  doubt  is  raised  as  to 
his  competency  it  is  the  duty  of  the 
court  to  determine  that  question  upon 
a  careful  examination  of  the  witness 
as  to  his  age,  capacity  and  moral 
and  legal  responsibility.  State  v. 
]\lichael,  37  W.  Va.  565,  16  S.  E.  803, 
19  L.  R.  A.  605. 

53.  Hughes  v.  Detroit,  G.  H.  & 
M.  R.  Co.,  65  Mich.  10,  31  N.  W. 
603.  See  also  People  v.  Bernal,  10 
Cal.  66. 

Compare  State  v.  Ritchie,  28  La. 
Ann.  327.  26  Am.  Rep.  100. 

54.  Thus  in  Michigan  (3  How. 
Anno.  Stat.,  §75460).  People  v. 
Walker,  113  Mich.  367,  71  N.  W.  641. 

55.  Simpson  v.  State,  31  Ind.  90. 
In  this  case  the  competency  of  a 
child  offered  as  a  witness  having 
'been  challenged,  the  court  examined 
her,  and,  not  being  satisfied,  ap- 
pointed two  gentlemen,  who  retired 
with  the  child  to  a  private  room,  and 
after  sometime  returned  and  re- 
ported to  the  court  that  "  in  their 
opinion  her  testimony  ought  to  be 
heard,  but  received  with  great  al- 
lowance ;"  whereupon  she  was  al- 
lowed to  testify  over  the  defendant's 
objection.  It  was  held  that  for  this 
action  the  defendant  was  entitled  to 
a  new  trial  and  that  the  court  should 
be  very  cautious  in  admitting  as  wit- 
nesses  children   of  tender  years. 

A  witness  of  tender  years  must  be 
examined  in  the  presence  of  the  par- 
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witness   of   the   age   of   sixteen   years    brought    np    in    a   Christian 
country  and  in  a  Christian  family  is  not  necessary.^" 

C.  Examination  of  Other  Persons.  —  It  has  been  held  that 
the  capacity  of  an  infant  to  testify  may  be  ascertained  not  only 
by  examining  him,  but  by  examining  other  persons  who  have  had 
the  care  of  him.-''^ 

3.  Instructing  Witness  as  to  Nature  of  Oath.  —  Tt  is  not  material 
when  instruction  to  an  infant  as  to  the  nature  and  obligation  of 
an  oath  is  given  —  whether  shortly  before  the  trial  or  during 
its  progress.^®  Indeed,  there  are  instances  where  causes  have  been 
postponed  for  the  purpose  of  thus  instructing  the  witness.^"  The 
court  may  in  its  discretion  sO'  instruct  an  infant  offered  as  a  witness, 
where  it  appears  that  he  does  not  already  possess  sufficient  knowl- 
edge in  this  respect,""  although  it  seems  it  should  not  be  done 
where  the  child  is  too  young  to  comprehend  the  meaning  and  conse- 
quences of  an  oath."^  An  infant's  competency  is  not  affected  by  the 
fact  that  he  had  been  previously  instructed  as  to  the  nature  of  an 
oath  by  one  of  the  attorneys."^ 

4.  Necessity  for  Oath.  —  Except  as  otherwise  expressly®'^  pro- 


ties  and  the  jury  as  to  his  knowledge 
of  the  nature  of  an  oath.  People  v. 
McNair,  21  Wend.   (N.  Y.)   607. 

56.  Den  v.  Vancleve,  5  N.  J.  L. 
680-753. 

57.  State  v.  Edwards,  79  N.  C. 
648. 

58.  State  v.  King,  117  Iowa  484, 
91  N.  W.  768,  where  the  court  said  : 
"  As  capacity  to  understand,  and  not 
the  character  of  the  chihi's  training, 
is  the  test,  it  can  make  little  differ- 
ence when  instruction  has  been  given. 
It  is  the  better  practice,  however,  to 
advise  the  proposed  witness  long 
enough  before  the  trial  to  permit  of 
reflection  on  the  character  and  re- 
sponsibility of  the  new  situation  in 
which  he  is  to  be  placed." 

59.  Com.  V.  Lynes,  142  Mass.  577, 
8  N.  E.  408,  56  Am.  Rep.  709. 
Compare  Taylor  v.  State,  22  Tex. 
App.  529,  3  S.  W.  753,  58  Am.  Rep. 
656. 

60.  Com.  V.  Lynes,  142  ]\Iass.  577, 
8  N.  E.  408,  56  Am.  Rep.  209;  Com. 
7'.  Wilson,  186  Pa.  St.  i,  40  Atl.  283, 
Ake  V.  State,  6  Tex.  App.  398,  32  Am. 
Rep.  586  ;  State  v.  King,  117  Iowa  484, 
91  N.  W.  768.  where  the  court  said : 
"  Ordinarily  the  attention  of  a  person 
of  immature  age  is  not  directed  to 
controversies  calling  for  judicial  in- 
vestigation,   and,    when    it    becomes 


necessary  to  use  them  as  witnesses, 
instruction  is  essential  that  they  may 
know  precisely  what  the  law  exacts." 
An  infant  who  on  examination 
does  not  show  a  want  of  intelligence 
or  of  general  religious  instruction, 
but  only  want  of  knowledge  of  the 
nature  of  an  oath,  is  competent  as 
a  witness  after  having  been  given  the 
necessary  information  on  that  point. 
Day  r.   Day.   56   N.   H.   316. 

61.  Donnelly  z>.  Territory  (Ariz.), 
S2  Pac.  368;  S'tate  v.  Michael,  37  W. 
Va.  56s,  16  S.  E.  803,  19  L.  R.  A. 
60^.  See  also  Reg.  v.  Nicholas,  2 
Car.  &  K.  246,  61   E.  C.  L.  246. 

62.  "  Information  upon  these  sub- 
jects must  come  to  every  child  from 
some  source,  and  we  take  it  that  it 
is  immaterial  what  that  source  may 
be  so  long  as  the  witness  has  the 
requisite  understanding  and  intelli- 
gence required  by  the  law."  North 
Texas  Const.  Co.  v.  Bostick  (Tex. 
Civ.  App.),  80  S.  W.  109;  reversed 
on  other  points  (Tex.),  83  S.  W.  i:;. 

63.  As  in  Michigan  (3  How. 
Anno.  Stat.,  §75460).  where  a  child 
may  be  permitted  to  testify  upon  his 
promise  to  tell  the  truth.  People  v. 
Walker,  113  Mich.  367,  71  N.  W.  641. 

In  New  York  by  statute  (Code 
Crim.  Proc,  §  392)  if  the  court  be- 
lieves a  child  under  twelve  years  of 
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vidcd    by    statute,    an    infant    should    not    l)c    permitted    to    testify 
except  on  oath."^ 

5.  Credibility  of  Testimony  of  Infants.  —  The  credibiHty  of  an 
uif ant's  testimony  is  for  the  jury."-"' 

VII.  ADMISSIONS  BY  INFANTS. 

The  acts  and  admissions  of  an  infant  relating  to  matters  for 
which  the  law  holds  him  accountable  may  be  given  in  evidence 
against  him  ;*"^  but  the  fact  of  infancy  may  be  proved  to  obviate 
the  effect  of  such  evidence."'' 


age  ought  not  to  be  subject  to  the 
obligation  of  an  oath,  he  may  never- 
theless take  his  testimony  not  on 
oath ;  but  in  such  case  the  testimony 
SG  taken  is  not  sufficient  to  convict 
unless  corroborated  or  supported  by 
other  evidence.  People  v.  O'Brien, 
74  Hun  264,  26  N.  Y.  Supp.  812. 
Compare  People  v.  Frindel,  58  Hun 
482,  12  N.  Y.   Supp.  498. 

64.  Rex  V.  Powell,  i  Leach  C.  C. 
(Eng.)  no;  Rex  v.  Brasier,  i  Leach 
C.  C.  (Eng.)  199;  State  v.  Doherty, 
2  Overt.  (Tenn.)  80;  State  v.  Tom, 
8  Or.  178. 

65.  Alabama.  —  Kelly  v.  State,  75 
Ala.  21,  51  Am.  Rep.  422. 

Kentucky.  —  Flannery  v.  Com.,  21 
Ky.  L.  Rep.  405,  51  S.  W.  572;  White 
V.  Com.,  96  Ky.   180,  28  S.  W.  340. 

Maine.  —  State  v.  Whittier,  21  Me. 
341,  38  Am.   Dec.  272. 

Af/c/rfgan.  —  Washburn  v.  People, 
10  Mich.  372. 

Nebraska.  —  Davis  7'.  State,  31 
Neb.  247,  47  _N.  W.^8S4. 

Nezv  Mexico.  —  Territory  v.  De 
Gutman,  8  N.  M.  92,  42  Pac.  68. 

South  Carolina.  —  State  v.  Le- 
Blanc,  3  Brev.  339. 

Virginia.  —  Smith  v.  Com.,  85  Va. 
924,  9  S.  E.  148;  Given  v.  Com.,  29 
Gratt.  830. 

Whether  the  credit  of  a  witness  is 
greatly  impaired  by  his  age  is  to  be 
judged  by  the  jury  from  the  manner 
of  his  testifying  and  other  circum- 
stances. Com.  V.  Hutchinson,  10 
Mass.  224. 

66.  Haile  7'.  Lillie,  3  Hill  (N.  Y.) 
149,  an  action  of  assumpsit  by  an 
infant  for  work  and  labor,  wherein 
he  had  given  evidence  tending  to 
show  a  settlement  between  himself 
and   the   defendant,   and   it   was   held 
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that  the  defendant  should  have  been 
permitted  to  show  an  admission  by 
the  infant  that  no  settlement  took 
place  between  them. 

Admissions  of  an  infant,  made  be- 
fore he  became  of  age,  are  evidence 
against  him,  although  such  admis- 
sions may  not  create  liability.  Acker- 
man  V.  Runyon,  3  Abb.  Pr.  (N.  Y.) 
Ill,    I    Hilt.   169. 

In  McCoon  v.  Smith,  3  Hill  (N. 
Y.)  147,  38  Am.  Dec.  623,  an  action 
of  ejectment,  where  the  infant  held 
wrongful  possession  of  the  property 
sued  for,  the  infant's  admissions  were 
allowed  in  evidence  against  him,  but 
the  court  said  that  where  the  title  to 
the  land  was  confessedly  in  the  in- 
fant, a  constructive  confession  by 
contract  amounting  to  an  estoppel 
does  not  bind  him,  being  no  more 
than  the  confession  that  a  contract 
was  made  which  he  had  no  right  to 
make. 

The  admissions  of  a  minor  against 
himself  are  admissible  in  evidence 
like  the  admissions  of  adults,  but 
such  testimony  should  be  weighed  by 
the  jury  in  reference  to  the  age  and 
understanding  of  the  minor  and  his 
capacity  to  judge  of  his  rights. 
Mather  v.  Clark.  2  Aik.   (Vt.)  209.  _ 

Contra.  —  In  Colorado  an  infant  is 
incapable  of  making  an  admission 
which  will  afifect  his  own  rights ; 
much  less  can  his  admissions  be  used 
against  a  third  person  who  assumes 
to  stand  as  his  trustee.  Barker  v. 
Hamilton,  3  Colo.  291. 

See  further  the  article  "  Admis- 
sions/' Vol.  I. 

67.  And  the  weight  of  such  ad- 
missions is  for  the  jury  to  consider. 
Hamblett  v.  Hamblett,  6  N.  H.  333- 
349-350. 
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VIII.  CONFESSIONS  BY  INFANTS. 

Capacity  to  commit  crime  presupposes  capacity  to  confess  it ; 
and  hence  if  an  infant  be  of  age  to  be  punished  he  is  of  age 
to  confess.'"*  The  rule  that  confessions  obtained  through  hope 
or  fear  are  not  achnissible  is  ap])he(l  even  more  strictly  in  the  case 
of  infants  than  in  the  case  of  adults.*"* 


68.  State  7'.  Guild,  lO  N.  J.  L. 
163,  18  Am.  Dec.  404;  State  v.  Aaron, 
4  "N.  J.  L.  231,  7  Am.  Dec.  592. 

Where  an  infant  has  such  mental 
capacity  as  renders  him  amenable  to 
the  law  for  the  commission  of  crime, 
he  has  suBicicnl  mental  capacity  to 
make  a  confession  of  his  guilt.  State 
T'.  Bostick,  4  Har.  (Del.)  563. 

An  infant  of  about  twelve  and  a 
half  years  may  be  convicted  of  the 
crime  of  murder  on  the  strength  of 
his  own  confession.  His  capacity  to 
commit  the  crime  logically  presup- 
poses his  capacity  to  confess  the 
-same.  State  v.  Guild,  10  N.  J.  L. 
163,   18  Am.   Dec.  404. 

The  confession  of  an  infant  ac- 
cused of  a  crime  is  admissible  in 
evidence,  and  it  is  for  the  jury  to  de- 
termine the  credibility  and  weight  of 
such  confession.  Carr  z'.  State,  24 
Tex.  App.  562,  7  S.  W.  328,  5  Am. 
St.  Rep.  90:;. 

W^here  the  corpus  delicti  is  other- 
wise   shown,   a   conviction   of   felony 


may  be  had  against  a  defendant  un- 
der fourteen  years  of  age  on  confes- 
sions alone  if  clearly  established,  and 
if  it  be  fully  proved  that  the  accused 
was  doii  capax.  Martin  v.  State,  90 
Ala.  602,  8  So.  858,  24  Am.  St.  Rep. 
844. 

In  Com.  z\  Smith,  119  Mass.  305, 
it  was  held  that  the  fact  that  an  ac- 
cused person  was  but  fourteen  years 
of  age  and  under  arrest  does  not 
render  a  confession  to  the  officers  in- 
competent. See  also  Com.  v.  Preece, 
140  ]\lass.  276,  5   N.  E.  494. 

69.  State  7:  .A.aron,  4  N.  J.  L.  231, 
7  .\m.  Dec.  592. 

Where  a  doubt  or  uncertainty 
arises  as  to  whether  a  confession  by 
an  infant  was  not  made  more  under 
the  influence  of  hope  than  from  a 
consciousness  of  guilt,  the  confession 
should  not  be  received  in  evidence. 
State  r.  Bostick.  4  Har.    (Del.)   563. 

See  also  the  article  "  Confessions," 
Vol.   III. 


INFORMERS.— See  Detectives  and  Informers. 
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INJUNCTION. 


I.  PRESUMPTIONS  AND  BURDEN  AND  DEGREE  OF  PROOF. 

1.  Matters  in  Affirmation  of  Relief.  —  A.  In  Gi^neral.  —  A 
party  seeking  injunctive  relief  has  the  burden  of  proving  the  facts 
alleged  by  him  as  entitling  him  to  the  relief  sought.^ 

B.  Nkckssity  of  Injunctive  Relief.  —  a.  In  General. — The 
general  rule  is  that  in  order  to  justify  injunctive  relief,  the  com- 
plainant must  show  a  case  of  strong  and  clear  injustice,  of  i)ressing 
necessity,  imminent  danger,  and  of  great  and  irreparable  damage,^ 


1.  United  States.  —  Cartersville 
Light  &  P.  Co.  V.  Cartersville,  114 
Fed.  699. 

Florida.  —  Doke  v.  Peek,  34  So. 
896. 

Georgia.  —  McLendon  v.  Hooks,  15 
Ga.  553- 

Illinois.  —  Commissioners  of  High- 
ways V.  Goddard,  103  111.  App.  36; 
Scott  V.  Allen,  53  111.  App.  341 ;  Lam- 
bert V.  Alcon,  144  111.  313,  22)  N.  E. 
53,  21  L.  R.  A.  611;  Langfelder  v. 
S.-iith,  69  111.  App.  238. 

loiva.  —  Harlow  v.  Gow  Bros.,  44 
Iowa  533. 

Maine.  —  Dillingham  v.  Roberts,  yj 
Me.  284. 

Missouri.  —  Powell  v.  Canadav,  95 
Mo.  App.  713,  69  S.  W.  686. 

Nebraska.  —  Kelley  v.  Boyer.  99  N. 
W.  832. 

Neiv  Jersey.  —  Ivins  v.  Jacob  (N. 
J.  Eq.),  58  Atl.  941. 

Nezv  ForA-.  —  O'Brien  v.  Buflfalo 
Trac.  Co.,  31  App.  Div.  632,  52  N.  Y. 
Siipp.  322. 

North  Carolina.  —  McCormick  v. 
Nixon,  83  N.  C.  113;  Thompson  v. 
McNair.  62  N.  C.  121 ;  Reyburn  v. 
Sawyer,  128  N.  C.  8,  37  S.  E.  954. 

North  Dakota.  —  Forman  v. 
Healey,  ii  N.  D.  563,  93  N.  W.  866. 

Ohio.  —  Spangler  v.  Cleveland,  43 
Ohio  St.  526,  3  N.  E.  365. 

Oregon.  —  Tongue  v.  Gaston,  10 
Or.  328. 

Pennsylvania.  —  Thouron  v. 
Schuylkill  El.  R.  Co.,  174  Pa.  St. 
366,  34  Atl.  601. 

Texas.  —  McGhee  Irr.  Ditch  Co.  v. 
Hudson,  .85  Tex.  587,  22  S.  W.  398. 

2.  United  States.  —  Atkinson  v. 
Philadelphia  &  T.  R.  Co.,  2  Fed.  Cas. 
No.  615;  Stevens  v.  Missouri,  K.  & 
T.  R.  Co.,  106  Fed.  771. 

California.  —  Hicks  v.  Michel,  15 
Cal.   107. 

Georgia.  —  Dixon    v.    Monroe,   112 
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Ga.  158,  37  S.  E.  180;  Wilcox  Lumb. 
Co.  V.  Bullock,  109  Ga.  532,  35  S.  E. 
S2 ;  Camp  v.  Dixon,  in  Ga.  674,  36 
S.    E.   878. 

Illinois. —  Cook  v.  Miller,  26  111. 
App.  421. 

Maine.  —  Morse  z\  Machias  W. 
P.  &  AI.  Co.,  42  Me.  119  (apparently 
final  hearing)  ;  Augusta  Steam  Laun- 
dry Co.  V.  Debow,  98  Me.  496,  55  Atl. 
845. 

Maryland.  —  Nusbaum  v.  Stein,  12 
Md.  315:  Reddall  v.  Bryan,  14  Md. 
444,  74  Am.  Dec.  550;  Whalen  z: 
Dalashmutt,  59  Md.  250  (final  hear- 
ing) ;  Drury  v.  Roberts,  2  Md.  Ch. 
157- 

Montana.  —  King  v.  Mullins,  27 
Mont.  364,  71   Pac.   155. 

Nebraska.  —  State  Bank  v.  Rohren, 
55  Ntb.  223,  75  N.  W.  543;  Normand 
V.  Otoe  Co.,  8  Neb.  18;  Brown  v. 
Reid,  100  N.  W.  143. 

Neiv  Hampshire.  —  Eastman  v. 
Amoskeag  Mfg.  Co.,  47  N.  H.  71. 

New  Jersey.  —  Schoenfeld  v. 
American  Can  Co.  (N.  J.  Eq.),  55 
Atl.  1044;  West  Jersey  R.  Co.  v. 
Schellinger's  Landing  R.  Co.,  34  N. 
J.  Eq.  164;  Oliphant  v.  Richman  (N. 
J.  Eq.),  59  Atl.  241. 

Nezi'  York.  —  Murray  v.  Knap,  42 
How.  Pr.  462 ;  Decker  v.  Decker,  52 
How.  Pr.  218;  Williams  v.  Boynton, 
147  N.  Y.  426,  42  N.  E.   184. 

North  Carolina.  —  Reyburn  v. 
Sawyer,  128  N.  C.  8,  37  S.  E.  954- 

North  Dakota.  —  Burton  v.  Wal- 
ker, 100  N.  W.  257. 

Oregon.  —  Parker  v.  Furlong,  37 
Or.  248,  62  Pac.  490. 

Pennsylvania.  —  Rhea  v.  Forsyth, 
37  Pa.  St.  503,  78  Am.  Dec.  441 ; 
Harkinson's  Appeal,  78  Pa.  St.  196, 
21  Am.  Rep.  9;  Sparhawk  v.  Union 
Pass.  R.   Co.,  54  Pa.   St.  401. 

South  Dakota.  —  Halley  v.  Inger- 
soll,  14  S.  D.  7,  84  N.  W.  201. 
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Avhich  is  not  of  such  a  character  as  an  action  at  law  would  com- 
pensate.^ It  is  not  enough  for  the  complainant  to  show  merely  a 
technical  wrong  entitling  him  only  to  nominal  damages,  but  he  must 
show  a  substantial  injury.*  And  it  is  not  sufficient  to  show  that 
the  relief  sought  will  do  no  harm ;  it  should  at  least  be  shown  that 
it  will  do  some  good."  And  where  the  evidence  shows  that  the 
complainant  was  benefited,  rather  than  injured,  by  the  act  com- 
plained of,  he  is  not  entitled  to  injunctive  reUef.® 

b.  Certainty  of  Injury.  —  So,  too,  to  warrant  the  issuance  of  a 
writ  of  injunction,  it  is  not  enough'^  to  show  a  mere  remote  possibil- 


Tennessee.  —  White  v.  Schurer,  63 
Tenn.  23. 

Texas.  —  Missouri,  K.  &  T.  R.  Co. 
V.  Wade  (Tex.  Civ.  App.),  62  S.  W. 
807. 

West  Virginia.  —  Farland  v.  Wood, 
35  W.  Va.  458,  14  S.  E.  140. 

Wisconsin.  —  Winchell  v.  Wauke- 
sha, no  Wis.  loi,  85  N.  W.  670. 

Compare  Everly  v.  Driskill,  24 
Tex.  Civ.  App.  413,  58  S.  W.  1046, 
a  suit  to  enjoin  the  defendant  from 
leaving  openings  for  and  placing  win- 
dows in  the  upper  story  of  a  party 
wall  owned  by  the  parties,  wherein 
it  was  held  that  it  was  not  necessary 
for  the  complainant  to  show  irrep- 
arable injury;  that  the  invasion  of 
his  right  to  the  protection  afforded 
by  a  solid  party  wall  was  all  that 
was  necessary.  See  also  Danenhauer 
z\   Devine,   51   Tex.  480. 

And  in  Borough  of  Shamokin  v. 
Shamokin  &  Mt.  C.  El.  R.  Co.,  196 
Pa.  St.  166,  46  Atl.  382,  a  suit  by 
borough  authorities  to  enjoin  a  street 
railway  from  making  a  proposed 
change  in  its  tracks,  it  was  held 
that  evidence  of  irreparable  injury 
was  unnecessary;  that  all  that  was 
necessary  was  to  show  the  threat- 
ened invasion  by  the  company  of  the 
rights  of  the  borough  authorities  to 
control    the    streets. 

3.  Owen  v.  Phillips,  y;^  Ind.  284. 

4.  And  this  is  true  whether  the 
injury  be  single  or  continuous,  and 
whether  it  be  the  subject  of  only  one 
or  of  successive  actions.  Purdy  v. 
Manhattan  El.  R.  Co..  13  N.  Y.  Supp. 
295.  See  also  Huntting  v.  Hartford 
St.  R.  Co.,  7P,  Conn.  179.  46  Atl.  824; 
Tanner  v.  Nelson,  25  Utah  226,  70 
Pac.  984.  Compare  State  Bank  v. 
Rohren,  55  Neb.  223,  75  N.  W.  543, 
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where  the  court,  answering  the  con- 
tention that  the  amount  of  the  injury 
which  it  was  shown  the  complainant 
would  sufifer  was  too  slight  to  war- 
rant the  intervention  of  equity,  said: 
"Though  the  remedy  of  injunction 
be  extraordinary,  and  in  some  cases 
a  harsh  one,  yet  it  is  sometimes  the 
only  remedy  available  for  preventing 
a  party  from  deliberately  violating 
his  contracts,  and  thereby  inflicting 
an  injury  upon  another  for  which  the 
latter  has  no  redress." 

5.  Teller  v.  United  States,  113 
P'ed.  463,  where  the  court  said : 
"  There  must  be  ...  a  reason- 
able ground  to  believe  that  some 
threatened  or  probable  injury  will  re- 
sult before  a  court  of  equity  will 
subject  a  defendant  to  the  annoyance, 
cost  and  expense  incident  to  the  re- 
straining order."  See  also  Parsons 
V.  Weller,  24  Ky.  L.  Rep.  1770,  72  S. 
W.  273 ;  Mumford  v.  Equador  De- 
velopment Co.  (N.  J.  Eq.),  50  Atl. 
476. 

6.  James  v.  Bondurant  (Iowa), 
86  N.  W.  274. 

7.  Lorenz  v.  Waldron,  96  Cal.  243. 
31  Pac.  54;  Lameyer  v.  Rouzan,  8 
La.  280;  St.  Joseph  &  D.  C.  R.  Co. 
V.  Dryden,  17  Kan.  278;  Nebraska 
Tel.  Co.  V.  Cornell,  58  Neb.  823,  80 
N.  W.  43;  Blair  v.  Boswell,  37  Or. 
168,  61   Pac.  341. 

An  injunction  obtained  by  the 
plaintiff  in  an  action  of  trespass  will 
not  be  perpetuated  (apparently  made 
permanent)  on  the  testimony  of  a 
witness  that  defendant  had  said  that 
he  would  trespass  on  plaintiff's  land, 
no  actual  trespass  being  established. 
Woods  V.  Kirkland,  2  La.  Ann.  337. 
In  this  case  the  court  said  it  con- 
sidered the  testimony  too  vague  and 
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ity  of  injury,  or  a  probable  or  contingent  injury;^  the  complainants 
evidence  must  show  a  reasonable  probability  of  real  injury  unless 
relief  be  granted.'* 

c.  Fear,  Apprehension,  Belief,  Etc.  —  Mere  apprehension,  fear  or 
belief  that  injury  may  result  is  not  enough;  it  must  be  shown  thai 
the  acts  against  which  protection  is  asked  are  not  only  threatened, 
but  will  probably  be  committed,  to  the  injury  of  the  complainant.^" 
And  when  the  showing  is  merely  of  misconduct  long  past,  and  no 
act  is  now  threatened  or  mischief  impending,  the  injunction  will 
be  refused.^^ 


inconclusive  to  authorize    the    relief 
asked. 

In  Lytton  V.  Steward,  2  Tenn.  Ch. 
586,  a  suit  to  enjoin  a  landowner 
from  draining  sewage  into  a  crevice 
or  sink  on  his  own  land,  the  court 
remarked  that  the  injury  feared  was 
clearly  theoretical,  and  while  it  might 
possibly  occur,  the  contingency  was 
too  uncertain  and  remote  to  form  the 
basis  of  judicial  action.  "There 
should  be  facts  or  great  probabilities 
of  injury  to  call  its  tremendous  ma- 
chinery into  operation  to  restrain  the 
proprietor  of  land  from  using  it 
legitimately  for  his  own  purposes." 

8.  Mammoth  Vein  Coal  Co.'s  Ap- 
peal, 54  Pa.  St.  183;  Hutchinson  v. 
Delano,  46  Kan.  345,  26  Pac.  740; 
Shivery  v.  Streeper,  24  Fla.  103,  3 
So.  865 ;  Ruge  v.  Apalachicola  Oyster 
C.  &  F.  Co.,  25  Fla.  656,  6  So.  489. 

In  order  to  secure  a  permanent  in- 
junction restraining  the  defendant 
from  planting  on  his  own  land  a  par- 
ticular sort  of  grass,  alleged  to  be 
injurious  to  crops,  and  to  threaten 
injury  to  adjacent  lands,  the  char- 
acter and  effect  of  the  grass  as 
claimed  must  be  made  out  by  suffi- 
cient evidence  to  show  the  injury  in- 
evitable and  undoubted;  and  conflict- 
ing evidence  w-hich  leaves  such  char- 
acter in  doubt,  or  shows  merely  a 
probable  or  contingent  injury,  is  in- 
sufficient. McCutchen  v.  Blanton,  59 
Miss.  116. 

9.  Sherman  v.  Clark,  4  Nev.  38, 
97  Am.  Dec.  516;  Blatchford  v.  Chi- 
cago Dredging  &  Dock  Co.,  22  111. 
App.  376. 

Compare  Owen  v.  Phillips,  y^  Ind- 
284,  where  it  was  held  that  in  order 
to  sustain  an  injunction  restraining 
the  operation  of  a  mill  on  the  ground 
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that  it  was  a  nuisance,  essentially  in- 
terfering with  plaintiff's  enjoyment 
of  life  and  property,  the  plamtiff  is 
not  bound  to  prove  actual  injury  to 
his  dwelling  house,  but  the  inter- 
ference with  his  comfortable  enjoy- 
ment thereof,  and  the  possibility  that 
the  house  may  sustain  injury,  will 
constitute  a  sufficient  showing  for  the 
writ. 

10.  Lutheran  Church  v.  Maschop, 
10  N.  J.  Eq.  57;  Dorsey  v.  Allen,  85 
N.  C.  358,  39  Am.  Rep.  704;  Lester 
Real  Estate  Co.  v.  St.  Louis,  169  Mo. 
227,  69  S.  W.  300.  See  also  Rogers 
V.  Danforth,  9  N.  J.  Eq.  289;  Quin 
V.  Havenor,  118  Wis.  53,  94  N.  W. 
642;  Schubach  v.  McDonald,  179 
Mo.  163,  78  S.  W.  1020,  recognizing 
this  rule  and  holding  the  showing 
sufficient;  Odlin  v.  Bingham  Copper 
&  G.  Min.   Co.    (N.  J.  Eq.),  51   Atl. 

925- 

In  Bonaparte  v.  Camden  &  A.  R. 
Co.,  I  Bald.  205,  27  Fed.  Cas.  No. 
1617,  the  court  said :  "  Mere  appre- 
hension, fear  or  belief  is  not  enough, 
unless  such  facts  appear  as  to  show 
them  to  be  well  founded,  so  as  to 
satisfy  the  court  that  '  the  axe  is  laid 
at  the  foot  of  the  tree,'  and  that  the 
act  will  be  done  without  their  inter- 
ference ;  whenever  that  is  done  the 
injunction  goes."  See  also  Goodwin 
V.  New  York,  N.  H.  &  H.  R.  Co., 
43  Conn.  494. 

11.  Kean  v.  Colt,  5  N.  J.  Eq.  365; 
Sleicher  v.  Grogan,  43  App.  Div.  213, 
59  N.  Y.  Supp.  1065;  Carlin  v.  Wolff 
(Mo.),  51  S.  W.  679;  McCurdy  v. 
Lawrence,  9  Kan.  App.  883,  57  Pac. 
1057. 

Where  an  injunction  is  sought  un- 
der N.  Y.  Code  Civ.  Proc,  §  604, 
providing  that   where   it   appears  by 
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C.  DiiGREiE  OF  Proof  Required.  —  a.  In  General.  —  The  general 
rule  undoubtedly  is  that  in  order  to  secure  a  preliminary  injunction 
the  complainant's  right  thereto  must  be  clearly  shown/-     And  the 


affidavit  that  the  defendant  during 
the  pendency  of  an  action  is  doing 
or  threatening  an  act  in  violation  of 
plaintiff's  rights  respecting  the  sub- 
ject thereof,  an  injunction  order  may- 
be granted  to  restrain  him,  but  where 
the  plaintiff's  affidavits  fail  to  show 
that  the  interference  with  its  business 
sought  to  be  restrained  has  occurred 
within  two  months,  and  defendant's 
affidavits  show  without  contradiction 
that  two  months  before  the  granting 
of  the  injunction  an  agreement  was 
entered  into  between  the  parties  for 
a  cessation  of  hostile  interference 
with  each  other's  commercial  enter- 
prises, and  no  violation  of  this  agree- 
ment is  shown,  the  injunction  should 
be  refused.  Sanford  Dairy  Co.  v. 
Sanford,  82  App.  Div.  641,  81  N.  Y. 
Supp.  563. 

12.  United  States.  —  Home  Ins, 
Co.  V.  Nobles,  63  Fed.  642 ;  Truly  v. 
Wanzer,  5  How.  141 ;  Kidwell  v. 
Masterson,  3  Cranch  C.  C.  52,  14 
Fed.  Cas.  No.  7758;  Stevens  v.  Mis- 
souri K.  &  T.  R.  Co.,  106  Fed. 
771;  Western  Union  Tel.  Co.  v. 
Pennsylvania  R.  Co.,  120  Fed.  362; 
Brooklyn  Baseball  Club  v.  McGuire, 
116  Fed.  782;  Atkinson  v.  Philadel- 
phia &  T.  R.  Co.,  2  Fed.  Cas.  No. 
615;  Bonaparte  v.  Camden  &  A.  R. 
Co.,  I  Bald.  205,  3  Fed.  Cas.  No. 
1617 ;  Parker  v.  Winnipisoegee  Lake 
Cotton  &  Woolen  Mfg.  Co.,  i  Cliff. 
247,  18  Fed.  Cas.  No.  10,752. 

Arizona.  —  Hampson  v.  Adams,  57 
Pac.  621. 

California.  —  Real  Del  Monte  Min. 
Co.  V.  Pond  Min.  Co.,  23  Cal.  83. 

Colorado.  —  Union  Iron  Wks.  v. 
Bassick  Min.  Co.,  10  Colo.  24,  14  Pac. 

54- 

Delaware.  —  Oldham  v.  Cooper,  5 
Del.   Ch.   151. 

Georgia.  —  Hines  v.  Beers,  76 
Ga.  9. 

Indiana.  —  Wallace  v.  McVey,  6 
Ind.   300. 

Maine.  —  Morse  v.  Machias  W.  P. 
&  M.  Co.,  42  Me.  119  (iinal  hear- 
ing). 


Maryland.  —  Nusbaum  v.  Stein,  12 
Md.  315- 

Massachusetts.  —  Charles  River 
Bridge  v.  Warren  Bridge,  23  Mass. 
376. 

Michigan.  —  Bradfield  v.  Dewell,48 
Mich.  9;  Hoxie  v.   Hoxie,  38  Mich. 

77- 

Montana.  —  Campbell  v.  Flannery, 
29  Mont.  246,  74  Pac.  450;  Atchison 
v.   Peterson,   i    Mont.  561. 

Nebraska.  —  Normand  v.  Otoe  Co., 
8  Neb.   18. 

New  Jersey.  —  Albright  v.  Teas,  37 
N.  J.  Eq.  171- 

Nezo  York.  —  Hart  v.  JMayor  etc. 
of  Albany,  3  Paige  Ch.  212;  Devlin 
V.  Boyd,  40  N.  Y.  St.  966,  16  N.  Y. 
Supp.  27;  Ramsey  v.  The  Erie  R. 
Co.,  38  How.  Pr.  193;  Woodward  v. 
Harris,  2  Barb.  439;  Manhattan  Gas 
Light  Co.  V.  Barker,  7  Robt.  523. 

North  Carolina.  —  Attorney  Gen- 
eral V.  Hunter,  16  N.  C.  12. 

Oklahoma.  —  School  District  No. 
112  V.  Goodpartner,  13  Okla.  244,  74 
Pac.  501. 

Pennsylvania.  —  Scott  v.  Burton,  2 
Ashm.  312;  Brown's  Appeal,  62  Pa. 
St.  17;  Hicks  V.  American  Nat.  Gas 
Co.,  207  Pa.  St.  570,  57  Atl.  55 ;  Pat- 
terson's Appeal,  129  Pa.  St.  109,  18 
Atl.   563- 

IVest  Virginia.  —  Schoonover  v. 
Bright,  24  W.  Va.  698. 

In  order  to  warrant  an  injunction 
restraining  the  violation  by  the  lessor 
of  a  coal  mine  of  an  agreement  not 
to  operate  any  other  mine  in  the 
vicinity,  the  contract  alleged  to  be 
violated  must  be  clearly  established 
by  the  evidence.  Findlay  v.  Carson, 
97  Iowa  537,  66  N.  W.  759. 

It  is  proper  to  continue  an  injunc- 
tion restraining  the  use  of  a  sewer 
as  constituting  a  nuisance  where  it 
appears  by  the  affidavits  of  two  phy- 
sicians that  the  sewer  as  used  by  the 
defendant  is  dangerous  to  the  plain- 
tiff's health.  Evans  v.  Railroad,  96 
N.  C.  45. 

Evidence  of  prospective  injury, 
consisting  principally  of  the  opinions 
of  witnesses,  in  which  there  is  a  con- 
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courts,  in  a  luinibcr  oi  instances,  have  used  language  indicating 
that  the  complainant  is  required  to  establish  his  equity  beyond  con- 
troversv  or  doubt. ^■'     And  where  the  evidence  adduced  on  the  pre- 


flict,  is  insufficient  to  sustain  the  bur- 
den of  proof  cast  on  the  plainlifT  of 
establishing  the  allegations  of  his  bill. 
Woodruflf  V.  Lockerby.  8  Wis.  369. 

13.  California.  —  Hicks  v.  Michel, 
15  Cal.  107  (must  be  free  from  con- 
troversy). 

Connecticut.  —  Roath  7'.  DriscoU, 
20  Conn.  533,  52  Am.  Dec.  352  (right 
must  not  be  in  doubt). 

Georgia.  —  Electric  R.  Co.  v. 
Savannah  F.  &  W.  R.  Co.,  87  Ga. 
261,  13  S.  E.  512. 

Maryland.  —  Gulick  r.  Fisher,  92 
Md.  353,  48  Atl.  375  (case  must  be 
clear  and  free  from  reasonable 
doubt). 

Nezv  Jersey.  —  Dodge  v.  Pennsyl- 
vania R.  Co.,  43  N.  J.  Eq.  351  (must 
be  shown  beyond  dispute)  ;  Hagerty 
V.  Lee,  45  N.  J.  Eq.  255,  17  Atl.  826 
(right  must  be  clearly  shown  so  that 
it  is  not  in  doubt)  ;  Hyde  v.  French 
(N.  J.  Eq.),  18  Atl.  356  (right  must 
be  indisputably  clear)  ;  McKibbin  v. 
Brown,  14  N.  J.  Eq.  13  (case  need 
not  be  free  from  doubt)  ;  Roberts  v. 
Scull,  58  N.  J.  Eq.  396,  43  Atl.  583 
(case  must  exhibit  a  right  free  from 
doubt  or  reasonable  dispute)  ;  Halsey 
V.  Rapid  Transit  St.  R.  Co.,  47  N.  J. 
Eq.  380,  20  Atl.  859  (right  must  not 
be  doubtful). 

North  Carolina.  —  Wilson  v.  Mace, 
55  N.  C.  5;  Lloyd  V.  Heath,  45  N. 
C.  39  (matter  must  not  be  left  doubt- 
ful). 

Ohio.  —  Spangler  v.  Cleveland,  43 
Ohio  St.  526,  3  N.  E.  365  (must 
make  out  a  clear  and  unexceptionable 
right). 

Oregon. — Taylor  v.  Welch,  6  Or. 
199   (case  must  not  be  doubtful). 

An  injunction  decree  will  not  be 
made  where  the  right  of  the  com- 
plainant is  doubtful  and  the  facts  not 
definitely  ascertained.  Cheshire  Mills 
z\  Cowing,  62  N.  H.  618. 

Where  the  granting  of  a  prelim- 
inary injunction  would  in  effect  de- 
termine the  litigation  in  plaintiflf's 
favor,  it  should  be  granted  with  great 
caution,  and  should  not  be  allowed 
where  the  right  to  ultimate  relief  is 
involved  in  serious  doubt.     Connolly 
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7:    Van   Wyck,   35    Misc.   746,   72    N. 
Y.  Supp.  382. 

It  is  not  the  policy  of  the  law  to 
grant  injunctive  relief  during  the 
pendency  of  an  action  where  that  re- 
lief would  be  the  same  as  that  ulti- 
mately granted  if  the  plaintiflf  suc- 
ceeded at  the  trial,  and  the  plaintiff's 
right  to  the  relief  sought  is  involved 
in  doubt.  Cohen  v.  United  Garment 
Workers  of  America,  35  Misc.  748, 
72  N.  Y.  Supp.  341. 

On  the  hearing  of  a  motion  for  a 
preliminary  injunction  to  restrain  the 
defendant  from  operating  property  in 
its  possession,  it  is  the  duty  of  the 
court  to  deny  the  application,  unless 
the  proof  taken  as  a  whole  shows 
that  the  case  of  the  complainant  has 
a  reasonable  ground  to  rest  upon,  for 
courts  do  not  lightly  issue  injunctions 
in  such  cases.  Cosmos  Expiration 
Co.  V.  Gray  Eagle  Oil  Co.,  104  Fed. 
20. 

In  a  suit  to  restrain  the  cutting  of 
timber  on  real  property  plaintiff  must 
.show  his  possession  of  the  land  in 
question,  and  where  the  actual  pos- 
session is  in  grave  doubt,  depending 
upon  conflicting  evidence,  it  is  proper 
to  deny  that  relief.  Powell  v.  Cana- 
day,  95  Mo.  App.  713,  69  S.  W.  686. 

Compare  Everett  v.  Tabor,  119  Ga. 
128,  46  S.  E.  72.  And  in  Owen  v. 
Phillips,  73  Ind.  284,  the  court  said  : 

"  There  is  no  authority  for  apply- 
ing to  actions  for  injunctions  a  rule 
of  evidence  which,  with  extremely 
rare  exceptions,  applies  only  to  crim- 
inal prosecutions.  The  error  in  this 
instruction  is  in  instructing  the  jury 
that  '  an  injunction  is  never  granted 
in  a  case  of  doubt,  but  only  upon  a 
case  clearly  made  out.'  Coupling 
these  two  clauses  together,  the  mean- 
ing conveyed  is  that  the  evidence 
must  make  out  a  case  free  from 
doubt.  Expressions  similar  to  that 
used  in  the  instructions  are  found  in 
the  books  and  report.*,  not,  however, 
as  applying  to  rules  of  evidence  for 
the  guidance  of  juries,  but  to  the 
character  of  the  acts  or  facts  relied 
upon  as  constituting  the  nuisance. 
The    facts    which    are     relied    upon 
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liminary  hearing  is  conflictin.q-,  the  court's  action  in  respect  to  award- 
ing or  denying  an  injunction  will  not  be  deemed  an  abuse  of 
discretion." 

But  where  the  bill  of  complaint  and  the  accompanying  affidavits 
clearly  establish  the  complainant's  equity,  and  are  not  controverted, 
the  court's  action  in  denying  temporary  relief  and  issuing  an  order 
to  show  cause  will  be  deemed  an  abuse  of  discretion.^^ 

b.  Evidence  Equally  Balanced.  —  Where  the  proof  of  the  com- 
plainant's right  is  so  equally  balanced  as  to  leave  it  in  doubt,  the 
injunction  should  be  refused  until  the  rights  of  the  parties  are 
ascertained/" 


oueht  to  be  so  weighty,  so  material 
and  so  serious  and  important  in  char- 
acter as  to  leave  no  doubt  that  they 
do  create  an  actionable  nuisance,  or 
the  injunction  should  be  denied. 
Where,  however,  as  with  us,  actions 
for  injunctions  are  triable  by  a  jury 
as  matter  of  right,  there  ought  not  to 
be  any  expression  used  in  the  charge 
of  the  court  which  will  induce  the 
belief  that  the  facts  constituting  the 
complainant's  cause  of  action  must 
be  proved  beyond  a  doubt." 

14.  United  States.  —  Parker  v. 
Winnipisoegee  Lake  Cotton  & 
Woolen  Mfg.  Co.,  i  Cliff.  247,  18 
Fed.  Cas.  No.  10,752. 

Georgia.  —  Gewinner  v.  McCrary, 
25  S.  E.  648;  Gammage  v.  Powell,  28 
S.  E.  969;  Blats  V.  Blats,  117  Ga.  165, 
43  S.  E.  437- 

Kansas.  —  Atchison  &  N.  R.  Co.  v. 
City  of  Troy,  10  Kan.  513. 

New  Jersey.  —  Hcmsley  v.  Bew,  53 
N.  J.  Eq.  241,  31  Atl.  no;  Newark 
Aqueduct  Board  v.  Passaic,  46  N.  J. 
Eq.  552,  20  Atl.  54.  22  Atl.  55 ;  Butler 
V.  Rogers,  9  N.  J.  Eq.  487- 

New  York.  —  Manhattan  Gas  L. 
Co.  V.  Barker,  7  Robt.  523;  Steinberg 
V.  O'Connor,  42  How.  Pr.  52;  Rich- 
ardson &  Boynton  Co.  v.  Barstow 
Stove  Co.,  ir  N.  Y.  Supp.  935- 

North  Carolina.  —  Harrison  v. 
Bray,  92  N.  C.  488;  Nimocks  v. 
Cape  Fear  Shingle  Co.,  no  N.  C.  230, 
Id  S.  E.  684. 

Oregon.  —  Tongue  v.  Gaston,  10 
Or.  328. 

Pennsylvania.  —  Hicks  v.  Ameri- 
can Nat.  Gas  Co.,  207  Pa.  St.  570,  57 
Atl.  55;  Brown's  .A.ppeal,  62  Pa.  St. 

17. 
In  Wood  V.  Macon  &  B.  R.  Co.,  68 


Ga.  539,  the  court  remarked  that 
when  the  facts  on  an  application  for 
an  injunction  are  in  dispute,  they  arc 
for  the  discretion  and  judgment  of 
the  chancellor,  and  the  face  of  the 
supreme  court  is  "  set  like  flint,"  and 
has  been  time  out  of  mind,  against 
interference  therewith,  unless  the 
chancellor's  discretion  be  grossly 
aJnised.  See  also  Hammitt  v.  Tan- 
ner, 78  Ga.  355. 

In  Sparhawk  v.  Union  P.  R.  Co., 
54  Pa.  St.  401,  a  suit  to  restrain  the 
operation  of  street  cars  on  Sunday, 
the  court  said :  "  It  lies  on  the  party 
who  asks  for  a  decree,  the  effect  of 
which,  if  granted,  is  to  bind  his  ad- 
versary hand  and  foot,  to  make  out 
a  clear  case  of  at  least  preponderat- 
ing equity.  He  has  no  case  if  his 
equity  is  doubtful.  In  fact,  a  doubtful 
equity  would  be  an  anomaly.  It 
must  be  free  from  doubt,  or  there  is 
no  equity.  He  must  make  a  case  on 
which  the  chancellor  may  act  with  a 
good  conscience." 

15.  Ideal  Mfg.  Co.  v.  Donovan 
(Mich.),  102  N.  W.  372,  where  the 
court  said  that  the  course  pursued  by 
the  judge  might  be  commendable 
when  all  the  parties  are  before  him, 
but  that  "  it  is  clear  that  protection 
to  persons  and  property  ought  not  to 
be  withheld  on  the  assumption  that 
those  engaged  in  unlawful  action  may 
be  brousrht  to  submit  voluntarily  to 
an  influence  which,  however  potent, 
has  no  recognized  place  in  the  regu- 
lar and  orderly  proceedings  of  the 
courts." 

16.  Minnig's  Appeal,  82  Pa.  St. 
T,7S.  And  see  infra  "  Effect  of  Full 
Denials  in  the  Answer. —  Balanced 
Convenience." 

Vol.  VII 


2')4 


INJUNCTION. 


c.  Certainty  of  Success  on  Final  Hearing  Not  Necessary.  —  It  is 
not  necessary  in  order  to  warrant  the  issuance  of  a  temporary  or 
interlocutory  injunction,  or  to  continue  one  granted,  that  the  court 
shall  be  satisfied  from  the  evidence  that  the  complainant  will  cer- 
tainly succeed  upon  the  final  hearing  of  the  cause.^^ 


In  Everett  v.  Tabor,  119  Ga.  128, 
46  S.  E.  72,  the  court  said  that  the 
granting  of  a  temporary  injunction 
was  discretionary,  and  if  the  evidence 
for  the  complainant  was  strong  and 
that  for  the  defendant  weak,  or  even 
if  it  be  in  practicable  equipoise,  the 
injunction  should  be  granted  or  re- 
fused according  to  the  peculiar  cir- 
cumstances of  the  particular  case. 
There  should  be  a  balancing  of  con- 
veniences. 

Upon  a  motion  for  an  injunction 
under  a  statute  authorizing  the  court 
to  wind  up  the  affairs  of  corporations 
for  the  prevention  of  frauds  by  them, 
the  primary  question  is  whether  the 
corporation  is  insolvent;  and  if  this 
be  a  balanced  question,  and  the 
course  of  the  company's  officials  ap- 
pears to  be  upright  and  just,  the 
doubts  should  be  resolved  in  favor 
of  the  company.  Brundred  v.  Pat- 
terson Mach.  Co.,  4  N.  J.  Eq.  294. 

Where  it  appears  that  the  plaintiff 
railroad  company,  operating  a  line  of 
road,  was  constructing  a  telegraph 
line  as  a  necessary  adjunct  thereto, 
and  that  the  defendant  had  cut  down 
three  telegraph  poles  and  threatened 
to  prevent,  by  violence,  the  construc- 
tion of  the  telegraph  line,  it  is  error 
to  dissolve  an  injunction  restraining 
him  from  interfering  therewith,  even 
though  on  the  showing  made  the  evi- 
dence was  evenly  balanced  as  to 
whether  the  plaintiff  had  the  right  of 
way  or  not.  St.  Joseph  &  D.  C.  R. 
Co.  V.  Dryden,  11  Kan.  186. 

17.  Buskirk  zr.  King.  72  Fed.  22. 
See  also  Colusa  Parrot  Min.  &  S.  Co. 
t:  Barnard,  28  Mont.  11,  72  Pac.  45; 
Southern  Pac.  R.  Co.  v.  Earle,  82 
Fed.  690;  Faison  v.  Hardy,  114  N. 
C.  58,  19  S.  E.  91 ;  Huffman  v.  Hum- 
mer, 17  N.  J.  Eq.  263;  Coxe  v. 
Huntsville  Gaslight  Co.,  129  Ala.  496, 
29  So.  867 ;  People's  Gas  Co.  v. 
Tyner,  131  Ind.  277,  31  N.  E.  59; 
Sanitary  Reduc.  Wks.  v.  California 
Reduc.  Co.,  94  Fed.  693;  Spicer  v. 
Hoop,  SI  Ind.  365. 
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In  Litchfield  v.  City  of  Brooklyn, 
31  N.  Y.  Supp.  151,  the  court  said: 
"  The  plaintiffs  are  entitled  to  an  in- 
junction pending  the  suit,  provided 
they  make  out  a  prima  facie  case, 
and  provided  they  are  willing  to  do 
what  is  right  and  equitable  under 
the  circumstances.  It  is  not  neces- 
sary that  they  should  show  an  abso- 
lute right  to  a  final  injunction.  If 
the  court  is  of  opinion  that  the  case, 
even  on  a  single  question,  requires  a 
more  careful  consideration  than  can 
be  given  on  the  hearing  of  a  motion, 
then  the  preliminary  injunction 
should  issue,  and,  on  a  full  and 
fair  hearing  at  the  trial,  the  questions 
of  law  and  fact  may  be  determined." 

On  a  motion  to  dissolve  an  in- 
junction, as  well  as  on  a  motion  to 
grant  one,  it  is  not  necessary  that  a 
case  should  be  made  out  which  would 
entitle  the  plaintiff  to  relief  at  all 
events  at  the  hearing.  It  is  enough 
if  the  court  finds  upon  the  pleadings 
and  the  evidence  a  case  which  makes 
the  transaction  a  proper  subject  for 
investigation  in  a  court  of  equity. 
The  question  for  the  court  upon  the 
interlocutory  application  is  not  the 
final  merits  of  the  case.  When  the 
case  comes  on  to  be  heard  the  final 
merits  may  be  very  different.  But 
this  consideration  will  not  prevent 
the  court  from  issuing  an  injunction 
where  the  merits,  so  far  as  they  are 
to  be  gathered  from  the  proceedings 
and  conflicting  affidavits,  disclose  on 
the  whole  a  proper  case  for  investi- 
gation by  the  court  and  a  fair  ques- 
tion to  be  reserved  till  the  hearing. 
Spicer  V.   Hoop,   51    Ind.   365. 

Compare  Mitchell  v.  Colorado  Fuel 
&-  Iron  Co.,  117  Fed.  723,  where  the 
court  said  that  the  rule  was  well  set- 
tled that  a  preliminary  injunction 
would  not  be  granted  where  upon  the 
hearing  of  the  motion  it  was  not  ap- 
parent that  the  ultimate  determina- 
tion of  the  suit  in  favor  of  the  com- 
plainant was  reasonably  probable. 

In   Corning  v.   Troy   Iron   &  Nail 
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2.  New  Matter  in  Avoidance  of  Relief.  —  The  burden  of  proving 
new  matter  in  avoidance,  set  up  in  his  answer,  is  on  the  defendant 
in  an  injunction  suit.^* 

3.  Dissolution  of  Injunction.  —  On  a  motion  to  dissolve  an  in- 
junction, tlie  burden  is  upon  the  defendant  to  disprove  the  equities 
of  the  bill.^*     Evidence  which  would  have  prevented  the  allowance 


Factory,  6  How.  Pr.  (N.  Y.)  89,  the 
court  said  that  under  Code  1849, 
§219,  providing  that  when  it  should 
appear  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  de- 
manded, and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the 
commission  or  continuance  of  some 
act  which  "would  produce  injury  to 
the  plaintiff  "  during  the  litigation,  a 
temporary  injunction  might  be 
granted  —  the  plaintiff  could  only 
have  a  temporary  injunction  where  it 
appeared  that  he  was  entitled  to  a 
perpetual  injunction,  and  that  the  act 
restrained  by  the  temporary  order 
must  therefore  be  not  only  such  as 
would  produce  injury  to  the  plaintiff, 
but  injury  of  such  a  character  as 
would  warrant  final  injunctive  relief. 
See  also  Ward  v.  Dewey,  7  How.  Pr. 
(N.  Y.)   17. 

In  Audenried  v.  Philadelphia  &  R. 
R.  Co.,  68  Pa.  St.  370,  8  Am.  Rep. 
195,  the  court  said  that  a  preliminary 
injunction  was  never  awarded  except 
when  the  rights  or  equity  of  the 
plaintiff  were  clear,  at  least  supposing 
the  facts  of  which  he  gave  prima 
facie  evidence  would  be  ultimately 
established. 

18.  United  States.  —  T  o  b  i  n  v. 
Walkinshaw,  i  McAll.  151,  23  Fed. 
Cas.  No.  14,069;  Spokane  St.  R.  Co. 
V.  Spokane  Falls,  46  Fed.  322. 

Alabama.  — Mobile  &  M.  R.  Co.  v. 
Alabama  M.  R.  Co.,  123  Ala.  145,  26 
So.  324. 

Georgia.  —  IMoore  v.  Ferrell,  i  Ga. 
7;  Lewis  V.  Allen,  9  Ga.  95. 

Iowa.  —  Judd  V.  Hatch,  31  Iowa 
491. 

Maryland.  — •  State  v.  Northern  C. 
R.  Co.,  18  Md.  193. 

Michigan.  —  Attorney  v.  Oakland 
Co.  Bank,  Walk.  Ch.  90. 

Mississippi.  —  Richardson  v.  Light- 
cap.  52  Miss.  508. 

New  York.  —  Simson  7'.  Hart,  14 
Johns.  63. 

Where  a  street    railroad     company 


which  is  sought  to  be  enjoined  from 
operating  on  certain  streets  claims 
that  the  extension  of  its  lines, 
authorized  by  the  city  council,  is  a 
necessary  incident  to  the  principal 
subject  of  a  previous  valid  grant,  and 
therefore  within  the  power  of  the 
council  to  authorize,  the  burden  of 
proving  this  character  of  the  exten- 
sion rests  upon  the  company.  People 
V.  Third  Ave.  R.  Co.,  45  Barb.  (N. 
Y.)  62. 

In  Hutchins  v.  Hope,  7  Gill.  (Md.) 
119,  the  court  said  that  on  a  motion 
to  dissolve,  nothing  short  of  proof 
of  new  matter  set  up  in  defense  could 
be  allowed  to  affect  the  injunction; 
but  upon  a  final  hearing  it  is  not  for 
the  respondent  to  sustain  this  new  or 
evasive  matter  set  up  in  defense  —  at 
all  events  not  until  the  complainant 
has  established  the  allegations  of  his 
bill.  At  a  final  hearing  every  allega- 
tion is  taken  against  the  complainant 
that  is  not  proved  by  him. 

An  answer  which  does  not  so  deny 
the  material  allegations  of  a  bill  as 
to  authorize  the  dissolution  of  an  in- 
junction will  not  prevent  the  issuance 
of  one  in  a  proper  case.  United  States 
V.  Parrott,  i  McAll.  271,  27  Fed.  Cas. 
No.  15,998. 

19.  Edison  EI.  L.  Co.  v.  Buckeye 
EI.  Co.,  59  Fed.  691. 

Upon  a  motion  to  dissolve  an  in- 
junction the  defendant  is  considered 
the  actor,  and  upon  him  rests  the 
burden  of  disproving  the  equities  of 
the  bill.  Such  full  and  positive 
proof,  however,  is  not  exacted  as 
will  be  necessary  upon  a  final  hearing 
of  the  cause,  since  the  effect  of  re- 
quiring such  strictness  of  proof  might 
be  to  prevent  a  dissolution  until  the 
final  hearing.  Ingles  v.  Straus,  91 
Va.  209,  21  S.  E.  490. 

On  a  motion  for  an  injunction  after 
answer  the  court  will  presume 
against  the  defendant  as  to  those 
matters  concerning  which  he  should 
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of  a  temporary  injunction  in  the  first  instance  will  be  sufficient  to 
dissolve   it.-" 

II.  THE  PLEADINGS  AS  EVIDENCK 

1.  In  General.  —  On  interlocutory  hearings,  the  pleadings  on  file 
in  the  suit,  when  verified,  are  treated  under  the  usual  code  practice 
as   affidavits.-^     So,   also,   under  the   chancery   practice,   both   as   it 


have  answered  but  has  not  done  so. 
Yonge  V.   McCormick,  6  Fla.   658. 

Compare  North's  Ex'r  v.  Perron,  4 
Rand.  (,Va.)  1,  where  the  court  said: 
"  On  a  motion  to  dissolve,  it  ought 
not  to  be  required  of  the  defendant 
to  invaHdate,  by  full  proof,  the  alle- 
gations in  the  bill.  The  burden  of 
proof  lies  on  the  plaintiff  to  support 
them.  Having  obtained  the  injunc- 
tion on  the  prima  facie  evidence  of 
his  oath,  or  other  proofs,  all  that  is 
expected  of  the  defendant  is  to  show 
that  it  is  entitled  to  no  credit.  To 
wait  for  full  proof  before  the  in- 
junction is  dissolved  would  produce 
great  delay  and  much  mischief.  In 
no  case  could  the  injunction  be  dis- 
solved until  the  cause  was  ready  for 
a  final  hearing." 

20.  Gary  v.  Domestic  Spring  Bed 
Co.,  26  Fed.  38. 

See  also  Edison  El.  L.  Co.  v. 
Buckeye  El.  Co.,  59  Fed.  691,  where 
the  court  added  that  an  injunction 
would  be  dissolved  on  new  evidence 
raising  grave  doubts  as  to  the  com- 
plainant's right  to  the  temporary  or- 
der in   force. 

21.  The  Complaint  or  Petition. 
City  of  Rochester  v.  Rome  W.  Sz:  O. 
T.  R.  Co.,  46  Hun  (N.  Y.)  149;  City 
of  Atchison  v.  Bartholow,  4  Kan. 
124;  Smith  V.  Stearns  Ranclio  Co., 
129  Cal.  58.  61  Pac.  662;  Stees  v. 
Knanz,  32  Minn.  313,  20  N.  W.  241. 

The  Answer.  —  California.  —  Del- 
ger  V.  Johnson.  44  Cal.  182;  Hiller 
V.  Collins,  63  Cal.  235. 

Montana. — Wetzstein  v.  Boston  & 
M.  C.  C.  &  S.  Min.  Co.,  26  Mont. 
193,  66  Pac.  943. 

New  York.  —  Village  of  Seneca 
Falls  V.  Matthews,  9  Paige  Ch.  503 ; 
Florence  v.  Bates,  2  Sandf.  675 ; 
Rome,  W.  &  O.  T.  R.  Co.  v.  City  of 
Rochester,  46  Hun  149. 

North,  Carolina.  —  Blackwell  Mfg. 
Co.  V.  McEIwee,  94  N.  C.  425. 
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Pennsylvania.  —  Warren  &  F.  R. 
Co.  V.  Clarion  Land  Co.,  54  Pa.  28. 

Rhode  Island.  —  Bradford  v.  Peck- 
ham,  9  R.   1.  250. 

Virginia.  —  Thomas  v.  Rowe,  22  vS. 
E.  157- 

A  sworn  answer  to  a  petition  for 
injunction  may,  at  an  interlocutory 
hearing,  be  considered  by  the  judge 
as  evidence,  though  offered  as  such 
without  tendering  therewith  the 
plaintiff's  petition,  and  thoueh  not 
offered  at  all  until  after  the  evidence 
in  the  case  has  been  formally  closed. 
Shirley  v.  Hicks,  105  Ga.  504.  31  S. 
E.   105. 

In  Applications  for  Special  In- 
junctions the  bill  is  read  as  an  affi- 
davit to  contradict  the  answer.  Troy 
V  Norment,  55  N.  C.  318;  Peterson 
V.  Matthii,  56  N.  C.  31.  At  least 
where  the  complainant  fails  to  elicit 
a  discovery  admitting  the  bill's  alle- 
gations. Wilson  V.  Alace,  55  N.  C. 
5;  Lloyd  V.  Heath,  45  N.  C.  39; 
Wright  V.  Grist,  45  N.  C.  203. 

In  New  York  question  has  existed 
as  to  the  propriety  of  using  the  com- 
plaint as  an  affidavit,  in  view  of  the 
seemingly  contradictory  provisions  of 
the  code.  The  weight  of  authority 
is  that  the  verification  is  to  be  taken 
as  an  affidavit  incorporating  the  alle- 
gations of  the  pleading  and  that  it 
would  be  a  work  of  supererogation 
to  require  a  second  document  recit- 
ing the  same  facts.  Levy  v.  Ely,  15 
How.  Pr.  (N.  Y.)  395;  Clark  v. 
Herbert  Booth  King  &  Bro.  Pub. 
Co.,  40  App.  Div.  405,  57  N.  Y.  Supp. 
975;  Smith  V.  Reno,  6  How.  Pr.  (N. 
Y.)  124;  Woodruff  V.  Fisher,  17 
Barb.  (N.  Y.)  224,  in  which  it  was 
said  that  if  the  cause  for  injunction 
arose  subsequently  to  the  commence- 
ment of  the  action  there  must  be  a 
separate  affidavit.  Minor  v.  Terry,  6 
How.  Pr.  (N.  Y.)  208,  in  which  the 
case   of   Millikin   v.   Carys,   5    How. 
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formerly  existed  and  as  it  still  prevails  in  some  jurisdictions,  they 
were  and  are  likewise  accorded  probative  force.^-  But  this  does 
not  extend  to  the  replication.-^  When  treated  as  testimony,  it 
would  seem  that  pleadings  are  not  given  the  liberal  construction 
which  in  their  ordinary  character  they  may  be  entitled  to."* 


Pr.  (N.  Y.)  272,  holding  to  the  con- 
trary, was  disapproved.  In  M'En- 
core  V.  Decker,  58  How.  Pr.  (N.  Y.) 
250,  it  was  held  that  under  Code  Civ. 
Proc,  §  630,  a  verified  answer  has  the 
effect  only  of  an  affidavit  when 
offered  on  the  hearing  of  a  contested 
application  for  an  injunction  order, 
or  to  vacate  or  modify  such  an  or- 
der; and  under  this  section  the  court 
has  the  power  to  determine  the 
weight  to  be  given  to  a  denial  con- 
tained in  the  answer,  in  the  same 
manner  and  to  the  same  extent  as  it 
has  to  determine  other  questions 
arising  upon  conflicting  affidavits. 
The  same  view  as  to  the  propriety 
of  the  use  of  the  complainant's  plead- 
ing as  an  affidavit  is  taken  in  Kan- 
sas. Howard  v.  Eddy,  56  Kan.  498, 
43  Pac.  1 1 33. 

22,  Chesapeake  &  O.  Canal  Co.  v. 
Baltimore  &  O.  R.  Co.,  4  Gill  &  J. 
(Md.)    I. 

In  Garrett  v.  Lynch,  44  Ala.  683, 
the  court  said  :  "  The  complainant  in 
the  bill  in  chancery  is  not  only  a 
pleader,  but  also  a  witness.  He  is 
entitled  not  only  to  make  a  clear 
and  orderly  statement  of  the  facts  on 
which  his  suit  is  founded,  but,  so 
far  as  this  statement  is  not  denied  or 
contradicted  by  the  answer  of  the 
adverse  party,  it  is  to  be  taken  as 
proved  or  admitted." 

On  a  motion  to  dissolve  an  in- 
junction the  answer  is  evidence  for 
the  defendants.  Blundon  v.  Crosier, 
93  Md.  355,  49  Atl.  I ;  Hubbard  v. 
Mobray,  20  Md.  165. 

On  a  motion  to  dissolve  a  pre- 
liminary injunction  the  answer  of  the 
defendant  is  properly  treated  as  a 
mere  affidavit.  Marvel  v.  Ortlip,  3 
Del.  Ch.  9:  Lake  Shore  &  M.  S.  R. 
Co.  V.  Felton,  103  Fed.  227. 

If  the  bill  for  an  injunction  is  on 
file  when  the  preliminary  application 
therefor  is  heard  the  defendant  may 
put  in  an  answer  and  use  it  on  the 
hearing,  not  as  an  answer,  but  as  an 
affidavit.  Hardenburgh  f.  Farmers 
&  Mechanics  Bank,  3  N.  J.  Eq.  68. 


On  a  motion  for  an  injunction,  an 
answer,  though  made  by  only  one  ot 
the  defendants,  will  be  received  and 
heard  as  an  affidavit  in  answer  to 
the  complainant  bill.  Shreve  i. 
Black,  4  N.   J,   Eq.    177. 

23.  Grandin  v.  LeRoy,  2  Paige  Ch. 
(N.  Y.)   509. 

On  an  application  for  an  injunc- 
tion a  replication  has  no  effect  and 
performs  no  office  whatever  at  that 
stage  of  the  cause,  its  real  and  only 
olfice  being  m  determine  the  nature 
and  extent  of  the  issue  between  the 
parties  and  to  regulate  the  onus  of 
proof  with  a  view  to  the  final  hear- 
ing.   Doug.ierty  v.  Piet,  52  Md.  425. 

Where  a  defendant  moves  to  dis- 
solve an  injunction  on  his  answer 
only,  without  relying  upon  affidavits 
in  addition  thereto,  the  plaintiff  can- 
not read,  in  opposition  to  the  mo- 
tion, his  verified  reply.  Hartwell  v. 
Kingsley,  2  Sandf.    (N.  Y.)   674. 

24.  Ward  v.  Sweeney,  106  Wis. 
44,  82  N.  W.  169,  where  the  court 
said :  "  The  force  to  be  accorded 
allegations  in  a  complaint,  when 
sought  to  be  made  a  basis  for  a  tem- 
porary injunction  or  other  drastic 
process,  is  very  different  from  that 
to  which  they  are  entitled  in  deciding 
on  the  sufficiency  of  the  pleading 
when  assailed  by  demurrer.  In  the 
latter  case  they  justify  only  the  pro- 
cedure of  the  suit,  and  impose  no 
harm  on  the  other  party,  save  sub- 
mitting to  an  investigation  and  trial 
of  the  facts.  When,  on  the  other 
hand,  it  is  sought  to  invade  the  lib- 
erty of  action  of  a  party,  without 
trial,  upon  the  complaint  as  an  af- 
fidavit, allegations  should  be  carried 
no  further  than  the  necessary  force 
of  their  words.  It  is  as  pleadings 
that  allegations  are  liberally  con- 
strued, not  as  assertions  of  fact  to 
support  injunctions.  The  court  was 
entitled  to  use  his  knowledge  both  of 
counsel  who  prepared  and  of  the 
plaintiff  who  verified  this  complaint, 
in  weighing  the  very  cautious  alle- 
gations as  to  imminent  peril  therein 

Vol.  VII 


298 


INJUNCTION. 


2.  Tlie  Bill  of  Complaint.  —  A.  As  Evidunciv  on  Interlocutory 
Applications. —  a.  In  General.  —  A  preliminary  injunction  may 
be  issued  on  a  verified  complaint  alone."^ 

b.  Sufficiency  of  Allci:;afio}is.  —  (1.)  Generally.  —  To  sustain  an 
injunction,  tbe  charges  of  fact  in  the  bill  should  not  be  made  argu- 
mentatively,  or  by  wav  of  inference.-"  An  alternative  allegation  is 
bad." 

(2.)  Full  Disclosure  Required.  —  It  is  the  duty  of  the  complainant, 
in  all  ex  parte  applications  for  injunctions,  to  make  a  full  and  candid 
disclosure  of  all  the  facts  within  his  knowledge  touching  the  subject- 
matter  in  regard  to  which  relief  is  prayed.-®  And  failure  to  make 
such  a  disclosure  will  warrant  the  presumption  that  the  facts  not 


contained,  and  presumably  did  so 
and  reached  the  conclusion  that,  if 
there  were  any  real  threats  or  immi- 
nent peril,  they  would  have  been 
made  to  appear  more  clearly." 

In  Center  Township  v.  Hunt,  i6 
Kan.  430,  a  suit  against  the  county 
treasurer  to  restrain  the  collection 
of  a  tax,  the  allegation  that  the  tax 
was  levied  "  upon  the  taxable  prop- 
erty of  said  Center  Township "  was 
held  to  mean  merely  that  it  was  lev- 
ied on  the  taxable  property  within 
the  territorial  limits  of  the  township, 
and  not  to  amount  to  an  allegation 
that  the  township  owned  any  property 
or  that  the  tax  had  been  levied  there- 
on. The  petition  was  accordingly 
held  insufficient  as  an  affidavit  to  sus- 
tain  a  temporary  injunction. 

In  a  suit  to  enjoin  the  commis- 
sioners of  a  town  from  issuing  bonds, 
an  allegation  in  the  complaint  that  the 
defendants  "  are,  or  claim  to  be  "  such 
commissioners,  "  but  whether  they 
were  duly  appointed  as  such  commis- 
sioners this  plaintiff  is  not  informed 
and  is  not  able  to  say,"  amounts 
merely  to  an  allegation  that  the  de- 
fendants say  they  are  commissioners, 
but  whether  they  are  so  or  not  the 
complainant  neither  avers  nor  denies, 
and  hence  is  insufficient  to  warrant 
the  continuance  of  an  injunction. 
Pierce  v.  Wright,  45  How.  Pr.  (N. 
Y.)   I. 

25.  Hardy  v.  Don.nellan,  33  Ind. 
501 ;  Stees  v.  Knanz,  32  Minn.  313, 
20  N.  W.  241 ;  Smith  v.  Stearns 
Rancho  Co.,  129  Cal.  58,  61  Pac.  662. 

An  injunction  may  be  granted  on 
an  ex  parte  application  on  the  bill 
alone,    notwithstanding    an    apparent 
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misnomer  of  the  defendant  corpora- 
tion. Bosley  v.  The  Susquehanna 
Canal,  3  Bland  (Md.)  63. 

Contra.  —  Appeal  of  Gilroy,  100  Pa. 
St.  5,  holding^  that  where  a  bill  is 
filed  praying  for  a  preliminary  in- 
junction a  mere  general  affidavit  to 
the  truth  of  the  facts  averred  therein 
is  insufficient  to  authorize  the  issu- 
ing of  the  injunction,  but  affidavits 
should  be  filed  setting  out  and  sup- 
porting  the   facts   stated   in  the  bill. 

26.  Battle  v.  Stephens,  32  Ga.  25. 

27.  In  a  suit  by  a  garnishee  to  en- 
join a  garnishment  an  allegation  in 
the  alternative  that  the  judgment 
debtor  was  either  dead  when  the  ac- 
tion was  commenced,  or  at  that  time 
resided  in  another  county,  is  insuf- 
ficient on  which  to  base  an  injunc- 
tion.    Ladd  V.  Rambsy,  10  Or.  207. 

28.  Attorney  General  v.  Wigan, 
5  De  Gex  M.  &  G.  52;  Olmstead  v. 
Koester,  14  Kan.  463;  Moffat  v.  Cal- 
vert Co.,  97  Md.  266,  54  Atl.  960; 
Reddall  v.  Bryan,  14  Md.  444;  Har- 
rison V.  Bray,  92  N.  C.  488.  See  also 
Edison  Storage  Battery  Co.  v.  Edi- 
son Automobile  Co.  (N.  J.  Eq.),  5b 
Atl.  861. 

A  party  applying  for  a  temporary 
injunction  has  no  right  to  withhold 
or  omit  facts  important  for  the  court 
to  know  in  granting  the  injunction. 
Stoddart  v.  Van  Laningham,  14  Kan. 
18. 

In  Garrett  v.  Lynch,  44  Ala.  683, 
the  court  said:  "But  that  eminent 
good  faith  which  is  a  prevailing  prin- 
ciple in  courts  of  equity  requires  that 
the  statement  thus  permitted  should 
be  fairly  made,  without  attempt  at 
suppression  or  evasion.     When  this 
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disclosed  would  make  against  the  complainant  if  known. ^'^  And  a 
misstatement  of  the  case,  either  by  misrepresentation  or  suppression 
of  material  facts,  will  warrant  the  refusal  or  dissolution  of  the 
injunction  on  that  ground  alone,^° 

Hearing  After  Notice.  ■ —  And,  too,  on  a  hearing  on  notice,  but  at 
which  the  defendant  docs  not  appear,  the  complainant  should  fully 
state  his  case,  although  he  is  perhaps  not  held  so  strictly  to  the 
rule  in  the  latter  as  in  the  former  case.^^ 

(3.)  Conclusions.  —  Allegations  which  amount  to  no  more  than  the 
expression  of  the  pleader's  own  opinions  or  conclusions  will  not 
suffice    to    secure   or    sustain   a    temporary    injunction.^^     Specific 


is  not  done  it  leaves  room  for  very 
great  uncertainty  in  the  mind  of  the 
court  when  seeking  to  ascertain  the 
true  import  of  the  allegations  made 
in  the  bill." 

29.  Sauvinet  v.  New  Orleans,  i 
La.  Ann.  346. 

A  strong  inference  will  be  drawn 
against  the  complainant  from  vague- 
ness in  the  statements  in  the  in- 
junction bill,  and  from  suppressions 
on  matters  peculiarly  within  his 
knowledge.  Parks  v.  Spurgin,  38  N. 
C.  153- 

30.  Black  V.  Huggins,  2  Tenn. 
Ch.   780. 

An  application  for  an  injunction 
goes  to  the  sound  discretion  of  the 
court,  acting  upon  all  the  circum- 
stances of  each  particular  case ;  and 
the  court,  having  the  right  to  require 
a  full  and  candid  disclosure  of  all 
the  facts,  may  refuse  to  exercise  its 
extraordinary  power  by  writ  of  in- 
junction if  the  proceedings  are  such 
as  to  show  that  a  full  disclosure  has 
not  been  made.  Canton  Co.  of  Bal- 
timore V.  Northern  C.  R.  Co.,  21 
^Id.  383. 

There  must  be  no  misrepresenta- 
tion, or  concealment,  or  keeping  in 
the  background  of  important  facts  of 
which  the  court  ought  to  be  advised. 
Where  complainant  omits  from  his 
bill  material  facts  of  which  he  had 
knowledge,  or  was  put  upon  inquiry 
and  might  and  ought  to  have  ascer- 
tained, such  omission  is  in  itself  a 
sufficient  ground  for  refusing  the  re- 
lief asked.  Sprigg  v.  Western  Tel. 
Co.,  46   Md.  67. 

Where  on  an  application  for  an  ex 
parte  injunction  the  plaintiff  fails  to 
state  a  material  fact  the  injunction 
then    granted    will    be    dissolved   on 


account  of  the  suppression,  though  it 
was  due  merely  to  forgetfulness. 
Clifton  V.  Robinson,  16  Beav.  (Eng.) 

355- 

It  is  the  duty  of  a  party  asking  an 
injunction  to  disclose  all  the  facts 
material  to  the  determination  of  his 
right,  and  it  is  no  excuse  that  he  was 
not  aware  of  the  importance  of  the 
facts  he  omitted  to  bring  forward; 
and  w^hen  it  appears  that  plaintiff  has 
failed  to  disclose  facts  affecting  his 
legal  right  to  relief,  the  suppression 
itself  is  cause  enough  for  dissolving 
iin  injunction.  Dalglish  v.  Jarvie,  2 
Mac.  &  G.   (Eng.)  231. 

31.  Maclaren  v.  Stainton,  16  Beav. 
(Eng.)  279. 

In  Edison  Storage  Battery  Co.  v. 
Edison  Automobile  Co.  (N.  J.  Eq.), 
56  Atl.  861,  the  court  said  that  the 
rule  of  frankness  imposed  on  a  com- 
plainant seeking  a  preliminary  injunc- 
tion applies  peculiarly  to  a  case  where 
the  complainant  seeks  such  injunction 
upon  ex  parte  affidavits  without  notice 
to  the  defendant.  Hence,  where,  as 
in  this  case,  the  defendants  had  full 
opportunity  to  be  heard,  and  the  mat- 
ter omitted  in  the  bill  was  not  within 
the  personal  knowledge  of  the  com- 
plainants, but  of  public  record,  the 
court  declined  to  regard  the  sup- 
pression of  the  fact  as  of  importance. 

32.  Wabaska  El.  Co.  v.  Wymore, 
60  Neb.  199,  82  N.  W.  626;  Nagel  v. 
Lindell  R.  Co.,  167  Mo.  89,  66  S.  W. 
1090. 

An  injunction  will  not  be  issued  on 
allegations  expressive  of  the  mere 
opinion  of  the  party  applying  there- 
for, as  the  law  requires  a  statement  of 
facts  and  an  affidavit  such  as  will  sub- 
mit the  party  to  the  penalties  of  pcr- 
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instances  of  various  kinds  of  this  form  of  defect  will  be  found  in 
the  note.^^ 


jury  if  the  facts  sworn  to  appear  to 
be  otherwise;  and  it  would  be  a  dif- 
ficult matter  to  prove  that  the  peti- 
tioner's opinion  was  different  from 
that  asserted  by  him.  Le  Blanc  v. 
Dashiell,  14  La.  274. 

In  Center  Township  v.  Hunt,  16 
Kan.  430,  the  court  said :  "  Where 
a  petition  is  used  merely  as  a  peti- 
tion it  may  sometimes  be  held  suffi- 
cient, although  its  statements  of  the 
facts  are  so  general  and  comprehen- 
sive as  to  be  styled  conclusions  of 
fact,  or  conclusions  of  law.  But 
where  it  is  also  used  as  an  affidavit, 
and  as  evidence,  as  in  this  case,  it 
must  state  the  facts  with  all  that  full- 
ness of  detail  required  in  affidavits  or 
depositions.  Every  lawyer  knows  the 
difference  between  the  statements  of 
the  facts  in  a  petition  and  the  state- 
ments of  the  facts  in  an  affidavit  or 
a  deposition.  In  an  affidavit  or  depo- 
sition they  are  stated  in  such  minute 
detail  as  to  be  proof  or  evidence  of 
the  more  general  facts  as  they  are 
usually  stated  in  a  petition ;  and  we 
generally  call  such  detailed  statements 
of  the  facts  evidence.  In  a  petition, 
if  the  facts  should  be  stated  obscurely, 
the  court  upon  motion  of  the  adverse 
party  may  require  that  the  petition  be 
made  more  definite  and  certain  by 
amendment.  But  no  such  practice  is 
allowed  with  reference  to  affidavits. 
Hence,  an  affidavit  must  stand  or  fall 
upon  the  facts  as  it  alleges  them.  If 
the  affidavit  is  to  be  used  as  evidence, 
as  in  this  case,  and  it  should  state  the 
facts  in  such  general  and  comprehen- 
sive terms  as  to  be  styled  conclusions 
of  fact,  or  conclusions  of  law,  the 
affidavit  would  not  be  sufficient." 
See  also  Olmstead  v.  Koester,  14 
Kan.  463 ;  Howard  v.  Eddy,  56  Kan. 
498,  43  Pac.  1 133.  Contra.  —  Louis- 
ville &  N.  R.  Co.  V.  City  of  Bessemer, 
108  Ala.  238,  18  So.  880. 

33.  An  injunction  to  restrain  en- 
forcement of  a  judgment  recovered 
on  a  stock  subscription  may  be  dis- 
solved on  the  face  of  the  complaint 
where  it  alleges  that  the  company 
"  has  ceased  to  keep  up  its  organiza- 
tion and  now  has  no  existence  as  a 
corporation  "  as  the  complainant  be- 
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lieves ;  the  manner  in  which  the  cor- 
porate powers  ceased  to  be  exercised 
should  have  been  particularly  set 
forth.  Southerland  v.  The  Lagro  & 
Manchester  Plank  Road  Co.,  19  Ind. 

19(2. 

A  charge  that  the  complainants  lost 
a  number  of  debts  because  their  debt- 
ors were  rendered  insolvent  ])y  reason 
of  "  the  outrageous  usury  "  which  the 
defendant  had  practiced  on  them  is  of 
such  a  character  that  it  cannot  be  an- 
swered with  any  precision  or  be  acted 
upon  by  the  court,  the  bill  failing  to 
set  forth  any  facts  upon  which  the 
charge  of  usury  could  be  based,  and 
hence  the  fact  that  this  allegation  is 
answered  merely  by  general  denial  is 
immaterial  on  a  motion  to  dissolve. 
Cowles  v.  Carter,  39  N.  C.  105. 

In  Ramsey  v.  Erie  R.  Co.,  38  How. 
Pr.  (N.  Y.)  193,  allegations  in  the 
complaint  that  the  plaintiff  was  a 
creditor  of  the  defendant  company, 
"  the  owner  and  holder  of  a  past  due 
claim  for  money,  against  and  legally 
payable  by  said  company,"  and  that 
he  was  the  owner  of  several  bonds 
and  shares  of  stock  "  entitled  to  be 
standing  in  his  name  on  the  books  of 
said  company  and  of  the  right  to  re- 
ceive dividends  thereon,"  were  held 
to  be  mere  conclusions  of  law  and  in- 
sufficient to  show  title  to  sue  in  the 
complainant  so  as  to  sustain  a  pre- 
liminary injunction.  In  this  case  the 
court  said :  "  The  complaint  does 
not  show  when  the  plaintiff  became 
the  owner  of  his  claim  for  money 
against  the  company  or  its  amount,  or 
its  character,  or  how  it  accrued. 
Nor  does  it  state  when  he  became  the 
owner  of  any  bond  of  the  company, 
or  when  or  for  what  the  same  was 
issued,  or  when  the  same  becomes 
due ;  or  whether  anything  is  due  on 
any  bond  he  has,  or  the  amount  of 
his  bonds.  It  fails  to  allege  that  the 
plaintiff  has  any  scrip  or  certificate  for 
stock  of  the  company  by  assignment 
or  otherwise ;  and  it  does  not  state 
facts  from  which  any  legal  inference 
can  be  drawn  that  he  is  'entitled' 
to  have  any  stock  stand  in  his  name 
on  the  books  of  the  company,  or 
which  show  a  right  in  him  to  receive 


INJUNCTION. 


301 


Irreparable  Injury.  —  It  is  not  an  adequate  averment  of  irrepa- 
rable injury  to  allege  that  such  injury  is  likely  to  occur,  but  the 
facts  showinq-  that  the  injury  is  indeed  irreparable  must  be  set 
forth.^*  '  '  N 

(4.)  Amendable  Defects. —  On  an  application  to  grant  or  dissolve  a 
temporary  injunction,  all  defects  in  the  bill   which  are  amendable 


dividends  on  such  stock.  He  has  con- 
tented himself  with  stating  con- 
cUtsions  of  law  respecting  his  title  to 
his  alleged  claim  and  bonds  and  stock 
of  the  company." 

The  simple  charge  in  an  injunction 
bill  that  the  defendant,  an  officer  of 
the  corporation,  was  wrongfully  and 
unlawfully  issuing  stock  to  himself  is 
insufficient  to  sustain  an  injunction 
forbidding  such  action,  as  it  is  a  mere 
conclusion  of  law ;  the  facts  logically 
showing  the  illegality  should  be 
stated.  Sherman  v.  Clark,  4  Nev. 
138,  97  Am.  Dec  516. 

In  a  suit  by  a  garnishee  to  enjoin 
a  garnishment  judgment  an  allegation 
that  the  affidavit  for  publication  of 
summons  against  the  judgment  debtor 
was  insufficient  is  defective ;  the  facts 
showing  the  insufficiency  must  be  set 
out.  So  also  is  an  allegation  that  the 
plaintiff  was  not  garnished,  no  facts 
fatal  to  a  valid  garnishment  being 
stated.     Ladd  v.  Ramsby,  10  Or.  207. 

34.  California.  —  California  Nav. 
&  Imp.  Co.  V.  Union  Transp.  Co.,  122 
Cal.  641,  55  Pac.  591 ;  Waldron  v. 
Marsh,  5  Cal.  119. 

Colorado.  —  Smith  v.  Schink,  15 
Colo.  App.  325,  62  Pac.  1044. 

Connecticut.  —  Empire  Transp.  Co. 
V.  Johnson,  76  Conn.  79,  55  Atl.  587. 

Plorida.  —  Indian  River  Steamboat 
Co.  V.  East  Coast  Transp.  Co.,  28 
Fla.  387,  10  So.  480 ;  Town  of  Orange 
City  V.  Thayer,  34   So.  573. 

Georgia.  —  Rounsaville  v.  Kohl- 
hein,  68  Ga.  668,  45  Am.  Rep.  505. 

Indiana.  —  Wabash  R.  Co.  v.  En- 
glcman,  160  Ind.  329,  66  N.  E.  892. 

Maryland.  —  Chesapeake  &  Ohio 
Canal  Co.  v.  Young,  3  Md.  480. 

Montana.  —  Haupt  v.  Independent 
Tel.  Mess.  Co.,  25  Mont.  122,  63  Pac. 

1033- 

Nebraska.  —  Wabaska  El.  Co.  v. 
Wymore,  60  Neb.  199,  82  N.  W.  626 ; 
State  Bank  v.  Rohren,  55  Neb.  223, 
75  N.  VV.  543. 


North  Carolina.  —  Swindall  v. 
Bradley,  56  N.  C.  353- 

West  Virginia.  —  Schoonover  v. 
Bright,  24  W.  Va.  698. 

See  also  Sweeney  v.  Webb  (Tex. 
Civ.  App.),  76  S.  \y.  766  (holding 
the  complaint  sufficient)  ;  Schuster 
V.  Myers,  148  Mo.  422,  50  S.  W.  103. 

A  bill  for  an  injunction  which 
merely  alleges  that  the  defendant  was 
interfering  with  the  plaintiff  "  in  the 
matter  of  farming,  cultivating  or  till- 
ing a  farm  on  which  plaintiff  re- 
sides," fails  to  show  any  irreparable 
damages  committed  or  threatened,  so 
as  to  prevent  the  dissolution  of  the 
injunction.  Merriner  v.  Merriner,  54 
W.  Va.  109,  46  S.  E.  118. 

In  Pacific  Express  Co.  v.  Cornell, 
59  Neb.  364,  81  N.  W.  277,  it  was 
held  that  a  case  for  equitable  relief 
by  injunction  was  shown  by  an  aver- 
ment that  a  public  body  was  proceed- 
ing to  interfere  with  the  rights  of  a 
corporation  in  a  manner  which  would 
cause  damage  for  which  there  was 
no  adequate  remedy  at  law,  or  which 
might  cause  a  multiplicity  of  suits,  it 
being  further  alleged  that  the  law  un- 
der which  the  proceeding  was  in 
progress  was  unconstitutional.  Com- 
pare Nebraska  Tel.  Co.  v.  Cornell,  58 
Neb.  823,  80  N.  W.  43,  recognizing 
the  correctness  of  the  rule  involved 
in  the  former  case,  but  holding  that 
the  complaint  was  insufficient. 

The  mere  statement  from  the  com- 
plainant's affidavit  in  an  injunction 
suit  that  he  will  be  unduly  prejudiced 
if  an  injunction  is  not  issued  im- 
mediately and  without  notice,  with- 
out any  facts  to  show  the  occasion 
of  such  prejudice,  is  insufficient  to 
warrant  an  ex  parte  injunction,  being 
the  mere  statement  of  a  conclusion ; 
the  facts  should  be  stated  to  the 
court.  Brough  v.  Schauzenbach,  59 
111.  App.  407;  Board  of  Trade  v. 
Riordan,  94  111.  App.  298. 
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will  be  treated  as  amended.^^  In  case  of  imminent  danger  of  injury 
to  the  complainant,  the  court  may,  after  ai)pcarance,  allow  a  tempo- 
rary injunction  upon  proposed  amendments.'"'  On  a  motion  to  dis- 
solve an  injunction,  the  court  should  look  to  an  amended  bill,  though 
the  amendment  was  made  after  the  motion  was  filed.^'^ 

c.  Verification. — (1.)  Necessity. — In  order  to  secure  or  sustain 
a  temporary  injunction  o^  the  complainant's  pleading  alone  the 
rule  is  imperative  that  it  must  be  verified.^^  But  a  verified  pleading 
is  not  necessary  to  secure  an  injunction  where  the  application  is 
supported  by  other  evidence.^® 


35.  Louisville  &  N.  R.  Co.  v.  City 
of  Bessemer,  io8  Ala.  238,  18  So.  880; 
Chambers  v.  Alabama  Iron  Co.,  67 
Ala.  353;  Packer  v.  Sunbury  &  Erie 
R.  Co.,  19  Pa.  St.  211.  Contra. — 
Rose  V.  Rose,  10  Paige  CJi.  (N.  Y.) 
166. 

However  inartificial  in  form  and 
structure  a  bill  for  an  injunction  may 
be ;  although  ft  purports  to  be  a  plead- 
ing of  some  other  character,  as  a  pe- 
tition, addressed  to  the  officer  hav- 
ing authority  to  grant  an  injunction; 
although  it  may  omit  a  prayer  for  an 
injunction  in  the  prayer  for  process; 
or,  being  a  cross  bill  may  omit  the 
prayer  that  it  be  allowed  as  such,  and 
heard  with  the  original  bill,  the  de- 
fects are  to  be  disregarded  on  a  mo- 
tion to  dissolve.  Jones  v.  Ewing,  56 
Ala.  360.  See  also  Nelson  v.  Dunn, 
15  Ala.  501 ;  Alabama  &  Fla.  R.  Co. 
z'.  Kenney,  39  Ala.  307. 

36.  Hayes  v.  Hever,  4  Sandf.  Ch. 
(N.  Y.)  485,  in  which  it  was  said 
that  in  such  a  case  an  order  should 
be  granted  to  show  cause  why  the  bill 
should  not  be  so  amended  and  the 
injunction  continued. 

37.  Alcorn  v.  Alcorn,  76  Miss. 
907,  25  So.  877. 

It  is  not  error  to  overrule  a  mo- 
tion to  dissolve  an  injunction  on  ac- 
count of  defects  in  the  petition  upon 
which  it  was  granted,  where  an 
amended  petition  has  been  filed  curing 
these  defects  and  taking  the  place  of 
the  original  without  changing  the 
cause  of  action.  Sweatt  v.  Faville,  23 
Iowa  321.  In  this  case  the  court  said: 
"  He  [the  plaintiff]  had  a  right  to 
amend ;  a  right  to  make  his  claim  to 
relief  as  clear  and  perfect  as  possi- 
ble, and  thus  upon  the  last,  and  not 
upon  the  first,  petition  he  stood  in  the 
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court  below,  and  stands  here  in  his 
appeal  to  the  chancellor.  Of  this  there 
can  be  no  doubt,  when  it  is  remarked 
that  there  is  no  departure  from  the 
original  cause  of  action,  or  conflict  or 
inconsistency   in   the   two   pleadings." 

38.  Stump  V.  Buzick,  3  Iowa  245 ; 
Porter  z'.  Moffett,  Morris  (Iowa)  147; 
Fowler  V.  Burns,  7  Bosw.  (N.  Y.) 
6^7;  Owsley  v.  Barbour,  4  Ind.  584; 
Crawford-Adsit  Co.  v.  Bell,  95  111. 
App.  427;  Jones  v.  Magill,  i  Bland 
(Md.)  177. 

In  Smith  v.  Reno,  6  How.  Pr.  (N. 
Y.)  124,  the  court  said  that  where  the 
complaint  was  not  verified  the  com- 
plainant must  for  its  subsequent  sup- 
port rely  solely  on  the  facts  stated  in 
the  affidavit  upon  which  he  obtained 
the  injunction. 

The  fact  that  the  allegations  of  the 
pleading  are  sufficient  to  justify  an  in- 
junction will  not  dispense  with  the 
necessity  of  a  verification.  Penfield 
V.  White,  8  How.  Pr.  (N.  Y.)  87. 
And  see  Fowble  v.  Kemp,  92  Md. 
630,  48  Atl.  379. 

39.  Youngblood  v.  Schamp,  15  N. 
J.  Eq.  42;  Salmon  v.  Clagett,  3  Bland 
(Md.)  125;  Meinhard  t^.  Youngblood, 
37  S.  C.  223,  15  S.  E.  947;  Schermer- 
horn  V.  L'Espenasse,  2  Dall.  360,  2 
Fed.  Cas.  No.  12,454;  Jones  v.  Magill, 
I  Bland  (Md.)  177;  Crawford-Adsit 
Co.  7'.  Bell,  95  111.  App.  427. 

"  The  provisions  of  Code  Civ. 
Proc,  §  251,  under  which  a  temporary 
injunction  may  be  granted  upon  a 
satisfactory  showing  to  the  court  or 
judge,  upon  the  affidavit  of  the  plain- 
tiff or  his  agent,  that  he  is  entitled  to 
such  an  order,  does  not  preclude  the 
court  or  judge  from  granting  the  or- 
der without  the  verification  of  the  pe- 
tition or  an  affidavit  in  support  of  the 
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(2.)  Who  May  Verify.—  (A.)  Generally.  —  While  the  verification  of 
the  complainant's  pleading  is  ordinarily  made  by  himself,  this 
is  not  essential,  and  any  person  acquainted  with  the  facts  may 
verify  it/" 

(B.)  Several  Complainants.  —  Where  there  are  several  complain- 
ants, verification  by  one  is  sufficient,  if  he  knows  the  facts.*^ 

(C.)  Corporation  as  Complainant.  —  Where  an  injunction  bill  is 
filed  by  a  corporation,  an  officer  thereof,  or  other  person  who  has 
personal  knowledge  of  the  facts,  should  swear  to  it.*^ 

(3.)  Time  of  Verification.  —  The  afitidavit  may  be  made  before  the 
bill  is  filed,  and  annexed  to  and  filed  with  it.*^  Where  an  unverified 
bill  waives  answer  under  oath,  but  a  verified  answer  is  nevertheless 
filed,  the  complainant  cannot  afterward  verify  his  bill.''* 

(4.)  Sufficiency  of  Verification.  —  (A.)  Generally.  —  An  affidavit 
reciting  that  "  all  the  facts  "  in  the  petition  are  true  is  sufficient,*'* 
but  the  use  of  the  word  "  all  "  is  not  essential  in  such  case,*^  though 
the  word  "  the  "  must  be  used,  as  the  statement  "  that  facts  "  are 
true  is  bad.*^  An  affidavit  by  one  not  a  party  that  "  what  he  has 
stated  "  in  the  complaint  is  true  is  insufficient,  since,  not  being  a 
party,  he  has  stated  nothing  in  the  complaint.*^  An  affidavit  to  a 
petition  for  an  injunction  is  not  vitiated  merely  by  setting  forth 
superfluous    matters.*^     Under    a    code    provision    requiring    the 


application,  if  from  the  pleadings  or 
other  evidence  it  is  satisfactorily 
shown  to  the  judge  or  court  that  the 
plaintiff  is  clearly  entitled  to  the  re- 
lief prayed  for."  Cox  v.  Garrett,  7 
Okla.  375,  54  Pac.  546- 

40.  Fowble  V.  Kemp,  92  Md.  630, 
48  Atl.  379;  Salmon  v.  Clagett,  3 
Bland  (Md.)  125;  Youngblood  v. 
Schamp,  15  N.  J.  Eq.  42;  Hemphill  v. 
Ruckersville  Bank,  3  Ga.  435;  Mayor 
and  Council  of  Brunswick  v.  Finney, 
54  Ga.  317.  See  also  My  Maryland 
Lodge,  No.  186,  I.  A.  of  M.  v.  Adt., 
(Md.),  59  Atl.  721. 

41.  Hemphill  v.  Ruckersville  Bank, 
3  Ga.  435 ;  Salmon  v.  Clagett,  3 
Bland  (Md.)   125. 

Upon  an  application  to  dissolve  an 
injunction  upon  bill  and  answer  the 
defendant's  answer  is  entitled  to  the 
same  credit  as  the  plaintiff's  bill, 
though  the  bill  is  supported  by  the 
oaths  of  several  complainants.  Man- 
chester V.  Dey,  6  Paige  Ch.  (N.  Y.) 

295- 

42.  Youngblood  v.  Schamp,  15  N. 
J.  Eq.  42;  Fowble  v.  Kemp,  92  Md. 
630,  48  Atl.  379- 

See  also  Bank  of  Orleans  v.  Skin- 


ner, 9  Paige  Ch.  (N.  Y.)  305,  in  which 
the  court  said  that  where  the  counsel 
for  the  corporation,  as  appeared  from 
the  ai'lidavit,  was  better  acquainted 
with  the  facts  and  circumstances  than 
the  president  or  executive  officer,  he 
was  a  proper  person  to  verify  the  bill 
if  he  could  swear  to  the  material  al- 
legations therein  as  within  his  own 
knowledge. 

43.  Youngblood  v.  Schamp,  15  N. 
J.  Eq.  42. 

44.  Cooper  t.  Norwood,  2  Edw. 
Ch.  (N.  Y.)  623,  in  which  the  court 
said  that  plaintiff  had  no  right  to  wait 
until  the  answer  was  filed,  and  then, 
upon  finding  that  the  necessity  had 
arisen,  ask  permission  to  annex  the 
affidavit ;  but  this  should  have  been 
done  when  the  bill  was  filed. 

45.  Speyrer  v.  Miller,  108  La.  204, 
32  So.  524. 

46.  Lewis  V.  Winston,  Morrison 
&  Co.,  26  La.  Ann.  707. 

47.  Judson  v.  Connolly,  3  La.  Ann. 
466,  in  which  the  defect  was  held  not 
amendable. 

48.  State  v.  Sloan,  69  N.  C.  128. 

49.  Le  Blanc  v.  Dashiell,  14  La. 
274. 

Vol.  VII 


304 


INJU.YCriON. 


party  applying-  for  an  injunction  to  state  under  oath  the  facts 
which  in  his  bcHcf  render  the  writ  necessary,  tlie  facts  which  in 
the  affiant's  behef  autliorize  the  injunction  must  be  sworn  to  posi- 
tively; and  a  statement  that  all  the  facts  which  render  the  writ 
necessary  are  true  is  insufficient.^"  But  he  need  not  swear  that  in  his 
opinion  the  facts  render  the  relief  necessary,  the  question  of  neces- 
sity being  for  the  court."*^ 

(B.)  On  Information-  and  Bkuef.  —  (a.)  Generally. — The  general 
rule  undoubtedly  is  that  a  temporary  injunction  cannot  be  granted 
or  continued  on  a  bill  or  complaint  the  material  allegations  of 
which  are  verified  only  on  information  and  belief  ;°^  or  where  the 


50.  Herbert  v.  Joly,  5  La.  50, 
where  the  court  said:  "The  affidavit 
is  not  such  as  the  law  requires.  The 
oath  should  be  direct,  positive  and 
unconditional.  If  in  the  present  case 
the  facts  did  not  render  the  injunc- 
tion necessary,  none  were  sworn  to. 
If  the  law  did  render  it  necessary,  on 
the  allegations  in  the  petition,  still  it 
is  an  affidavit,  conditional  on  the  law 
being  so.  Independent  of  the  com- 
plete exemption  from  punishm.ent 
which  would  attend  false  swearing,  if 
the  petition  did  not  disclose  matters 
to  authorize  the  writ,  there  would  be, 
in  all  indictments  for  perjury  on  such 
an  oath,  a  preliminary  inquiry 
whether  the  allegations  authorized  an 
injunction;  and  in  which  inquiry  the 
party  accused  would  have  the  benefit 
of  all  doubt  which  might  exist  in  the 
matter.  The  law  in  our  judgment  did 
not  contemplate  extending  any  such 
latitude,  or  embarrassing  any  in- 
quiry which  should  turn  on  the  truth 
of  facts,  into  mixed  questions  of  fact 
and  law." 

In  Rice  v.  Walsh,  4  La.  Ann.  346, 
the  court,  in  passing  on  the  sufficiency 
to  sustain  an  injunction  of  an  affi- 
davit that  the  facts  set  forth  in  the 
petition,  which,  in  affiant's  opinion, 
rendered  an  injunction  necessary, 
were  true  to  the  best  of  his  knowl- 
edge and  belief,  said  that  the  affidavit 
was  susceptible  of  two  constructions ; 
one  that  plaintiff  meant  to  swear  that 
the  facts  set  forth  were  true  and 
that,  in  his  opinion,  they  rendered  the 
injunction  necessary ;  the  other  that 
he  meant  to  swear  that  such  of  the 
facts  stated  as  in  his  opinion  ren- 
dered an  injunction  necessary  were 
true.    Construed  in  the  former  sense, 


the  affidavit  would  be  good ;  in  the 
latter,  it  would  be  defective ;  and  con- 
sequently it  was  bad  for  uncertainty. 
See  also  Campbell  v.  Route,  10  La. 
114,  and  New  Orleans  Canal  &  Bank- 
ing Co.  v.  Carrill,  3  La.  Ann.  225. 

51.  Button  z'.  Dupuy,  5  La.  61. 

52,  Georgia.  —  Bryan  &  Hunter  v. 
King,  51  Ga.  291 ;  Lee  v.  Clark,  49 
Ga.  81 ;  Jones  v.  Macon  &  B.  R.  Co., 
39  Ga.  138;  Hone  &  Co.  v.  Moody, 
59  Ga.  731. 

Maryland.  —  Bowie  v.  Smith,  97 
Md.  326,  55  Atl.  625;  Fowble  v. 
Kemp,  92  Md.  630,  48  Atl.  379. 

Michigan.  —  Manistique  Lumb.  Co. 
V.  Love  joy,  55  Mich.  189,  20  N.  W. 
899. 

Minnesota.  —  Armstrong  v.  San- 
ford,  7  Minn.  49. 

Nciii  Jersey.  —  Scho^nfeld  v.  Amer 
ican  Can  Co.  (N.  J.  Eq.),  55  Atl. 
1044. 

Nezv  York.  —  Fowler  v.  Burns,  7 
Bosw.  637 ;  Pidgeon  v.  Oatman,  3 
Robt.  706;  Kirk  v.  Barnett,  25  N. 
Y.  St.  902,  6  N.  Y.  Supp.  881. 

All  matters  necessary  to  sustain  a 
preliminary  injunction  must  be  veri- 
fied by  positive  proofs,  the  affidavit 
being  such  as  to  submit  the  affiant  to 
the  penalty  of  perjury  if  the  facts 
sworn  to  appear  to  be  otherwise. 
Thompson  v.  Ocean  C.  R.  Co.  (N. 
J.  Eq.),  37  Atl.  129.  And  see  Catlett 
V.  McDonald,  13  La.  44. 

In  all  cases  where  an  injunction  is 
sought  to  restrain  waste  or  nuisance 
it  must  appear  clearly  that  the  com- 
plainant has  personal  knowledge  of 
the  material  facts  charged  and  to 
which  he  swears,  or  he  must  produce 
supplementary  proof.  Perkins  v.  Col- 
lins, 3  N.  J.  Eq.  482. 
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verification  is  merely  that  the  allegations  of  the  bill  are  true  "  to 
the  best  of  the  affiant's  knowledge,  information  and  belief.""  Nor 
does  a  statute  that  it  must  "  appear  satisfactorily  to  the  judge  that 
sufficient  grounds  exist  "  for  making  the  order  change  the  rule  in 


An  injunction  should  not  be 
granted  upon  allegations  resting  on 
the  information,  hearsay  and  belief  of 
an  executor,  unsupported  by  any  per- 
sonal knowledge;  certainly  not,  un- 
less some  person  makes  affidavits  as 
to  the  facts  from  his  own  knowledge. 
Taylor  v.  Harp  &  Jones,  27  Ga.  358. 

The  verification  of  a  bill  by  the 
next  friend  of  the  complainant,  who 
swears  to  nothing  of  his  own  knowl- 
edge going  to  show  the  complainant's 
right,  except  the  use  of  certain  land 
in  which  the  latter  claims  an  interest, 
for  a  purpose  injurious  thereto,  is  not 
sufficient  without  more  to  authorize 
the  granting  of  an  injunction.  Jor- 
dan V.  Gaulden,  jt,  Ga.   191. 

In  Wetzstein  v.  Boston  &  M.  C.  C. 
&  S.  Min.  Co.,  26  Mont.  193,  66  Pac. 
943,  the  court,  after  referring  to  Code 
Civ.  Proc,  §  872,  providing  that  no 
injunction  shall  issue  upon  the  com- 
plaint alone,  unless  it  be  verified  and 
its  material  allegations  made  posi- 
tively, said :  "  Not  only  must  the 
allegations  be  made  in  the  form  of 
positive  stateinents,  but  the  affidavit 
of  verification  must  also  be  positive, 
so  that  the  action  of  the  court  or 
judge  in  making  the  order  in  the  first 
instance  may  be  based  upon  an 
unequivocal  statement  of  fact." 

53.  Cit}^  of  Atchison  v.  Bartholow, 
4  Kan.  124.  In  this  case,  after  re- 
ferring to  the  statutory  definition  of 
an  affidavit  as  a  "  declaration  under 
oath,"  the  court  said:  "But  it  is 
claimed  that  the  jurat  is  according  to 
the  chancery  forms.  Such  may  be  the 
fact,  and  yet  nothing  to  the  purpose 
for  various  reasons.  The  chancery 
forms,  as  such,  were  abolished  by  the 
code.  They  were  prescribed  by  the 
chancellor  and  by  him  strict  compli- 
ance therewith  may  be  required  or 
relaxation  thereof  indulged,  as  cir- 
cumstances dictate.  Here  the  situation 
is  very  different.  The  court  is  bound 
by  a  rule  prescribed  by  the  legisla- 
ture and  cannot  properly  relax  or  dis- 
regard it.  It  is  a  rule  of  evidence 
upon  which  there  is  no  room  for  con- 

20 


struction.  It  is  so  plain  there  can  be 
no  mistaking  its  meaning.  The  appli- 
cation must  be  supported  by  a  '  decla- 
ration under  oath.'  The  judge  is  not 
authorized  to  listen  to  or  consider  any 
other  kind  of  testimony.  The  peti- 
tion, as  verified,  was  not  'a  declara- 
tion under  oath,'  and  it  was  error  to 
permit  it  to  be  read,  against  the  ob- 
jection of  the  defendant." 

In  Ballard  v.  Eckman,  20  Fla.  66r, 
the  oath  to  the  bill  was  tnade  by  one 
■of  the  counsel,  who  swore  that  "  the 
facts  set  forth  in  the  foregoing  bill 
are  true  to  the  best  of  his  knowledge, 
information  and  belief."  It  did  not 
appear  that  he  had  any  "  knowledge  " 
of  the  facts,  or  that  he  had  any  "  in- 
formation "  of  any  kind  from  any 
source,  or  that  he  "  believed "  any- 
thing stated  in  the  bill.  He  asserted 
neither.  It  was  held  that  he  did  not 
swear  to  a  single,  tangible  fact  show- 
ing any  knowledge,  any  information, 
any  belief  whatever;  that  the  bill  was 
not  supported  by  the  oath  of  anybody  ; 
and  that  such  a  verification  was  not 
sufficient  to  justify  the  granting  of  an 
injunction. 

In  Reboul's  Heirs  v.  Behrens,  5 
La.  79,  where  the  affiant  stated  that 
"  the  material  facts  and  allegations  in 
the  said  petition  are  true  and  correct, 
to  the  best  of  his  knowledge,"  the 
court  said :  "  In  our  opinion,  the 
affidavit  for  an  injunction  ought  to 
be  such  as  to  submit  the  party  to  the 
penalties  of  perjury,  if  the  facts 
sworn  to  appear  to  be  otherwise.  He 
should  swear,  to  avoid  these  penal- 
ties, that  the  facts  stated  as  within  his 
knowledge  are  true,  and  those  not 
stated  as  within  his  knowledge  he 
believes  to  be  true.  This  is  the  case 
in  the  courts  of  chancery,  or  equity, 
in  the  Atlantic  States.  Whether  the 
loose  mode  of  swearing  to  the  best 
of  one's  best  knowledge  and  belief  be 
a  sufficient  abbreviation  of  the  proper 
formula  we  ought  not  to  say,  till  a 
case  before  us  require  our  decision. 
It  appears  to  us  that  a  party  who 
swears  to  the  best  of  his  knowledge 
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this  respect.^''  Where  the  application  is  ex  parte,  it  seems  that  the 
rule  holdinjT^  allegations  on  information  and  belief  insufficient  is 
strictly  adhered  to/'^  except  in  cases  of  emergency,  in  which  a 
temporary  order  may  issue  upon  such  allegations,  accompanied  by 
an  order  to  show  cause.-''"     The  case  of  a  creditor's  bill,  where  an 


may  easily  avoid  a  conviction  of 
perjury,  by  showing  he  had  so  im- 
perfect a  knowledge  of  the  facts 
sworn  to  that  he  might  be  very  easily 
mistaken  if  he  swear  to  what  one 
person  told  him  he  heard  another  per- 
son assert.  The  affidavit  is  in  our 
opinion  insufficient." 

Contra.  —  Haydel  v.  Nixon,  5  La. 
Ann.  55S,  holding  that  an  affidavit  for 
an  injunction  in  which  the  affiant 
states  that  the  allegations  set  forth 
in  the  petition  are  substantially  true 
and  correct  according  to  the  best  of 
his  belief  is  sufficient. 

See  also  Jewell  v.  Jewell,  i  Rob. 
(La.)  316,  holding  that  an  affi- 
davit to  a  petition  for  an  injunction 
that  the  facts  are  true  to  the  best  of 
the  affiant's  knowledge  and  belief  is  as 
positive  in  point  of  law  as  if  the 
words  "  to  the  best  of  his  knowledge 
and  belief "  had  been  omitted,  and 
hence  satisfies  the  rule  that  such  an 
affidavit  should  be  so  positive  that 
the  affiant  may  be  convicted  of  per- 
jury if  he  swears  falsely. 

54.  Cunningham  v.  Tucker,  14  Fla. 
251,  where  the  court  said :  "  The 
Code  of  Procedure  does  not  change 
the  rule  as  to  the  character  of  the 
evidence  required,  upon  an  applica- 
tion for  an  injunction,  from  that 
which  was  required  under  the  former 
equity  practice.  It  must  '  appear  sat- 
isfactorily to  the  judge  that  sufficient 
grounds  exist  '  for  making  the  order. 
The  facts  showing  the  plaintiff's  right 
to  the  relief  and  to  injunction  should 
be  stated  in  the  bill  or  accompanying 
affidavits  in  direct  terms,  and  not 
upon  information  and  belief  alone. 
This  has  long  been  the  settled  rule  in 
equity  proceedings." 

Compare  the  Virginia  rule  shown 
infra  this  division. 

55.  In  Walker  v.  Devereaux,  4 
Paige  Ch.  (N.  Y.)  229,  the  court 
said :  "  The  oath  of  the  complainant 
that  he  is  informed  and  believes  the 
existence  of  a  fact,  may  be  a  sufficient 
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ground  to  authorize  the  issuing  of  an 
injunction  against  a  defendant  wh<) 
has  had  an  opportunity  to  deny  the 
allegation  if  it  is  unfounded.  But  it 
is  not  sufficient  to  justify  the  court  in 
destroying  or  injuring  the  rights  of 
others  who  have  had  no  opportunity 
to  be  heard  either  by  themselves  or 
by  those  who  are  under  a  legal  obli- 
gation to  protect  their  rights." 

A  complainant  is  not  entitled  to  an 
ex  parte  injunction  upon  a  bill  veri- 
fied by  his  own  oath  only,  where 
the  facts  on  which  the  injunction 
rests  are  not  within  his  knowledge. 
Campbell  v.  Morrison,  7  Paige  Ch. 
(N.  Y.)    157. 

56.  Cunningham  v.  Tucker,  14  Fla. 
251. 

In  Thompson  v.  Ocean  C.  R.  Co. 
(N.  J.  Eq.),  2,7  Atl.  129,  the  court  said 
that  it  was  proper  in  emergency  cases 
to  grant  a  rule  to  show  cause  why  a 
temporary  injunction  should  not  issue, 
upon  testimony  which  seemed  the 
best  that  could  be  obtained  at  the 
moment,  where  a  condition  of  affairs 
appeared  which  demanded  an  ad  in- 
terim stay  to  prevent  probable  irrep- 
arable mischief,  until  strictly  legal 
and  plenary  testimony  could  be  pro- 
duced. In  this  case  the  bill  for  an  in- 
junction was  supported  by  an  affi- 
davit of  the  complainant's  agent 
which  recited  that  the  allegations  of 
the  bill  were  true  so  far  as  the  acts 
and  deeds  of  the  complainant  were 
concerned,  and  that  affiant  believed 
them  to  be  true  so  far  as  they  related 
to  the  acts  and  deeds  of  others ;  thus 
failing  to  positively  verify  certain 
essential  averments. 

In  Patterson  v.  Bangs,  9  Paige  Ch. 
(N.  Y.)  627,  it  was  said  that  facts 
within  the  defendant's  knowledge, 
charged  to  be  true  on  information  and 
belief,  would  be  sufficiently  alleged 
on  an  order  to  show  cause  why  an 
injunction  should  not  issue. 

Where  supporting  affidavits  from 
those  personally  acquainted  with  the 
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injunction  is  sought  against  the  judgment  debtor  alone,  is  Hkewise 
an  exception  to  the  general  rule  that  to  sustain  an  ex  parte  prelim- 
inary injunction  the  material  facts  must  be  sworn  to  positively."^ 
The  court  will  look  behind  the  form  of  verification,  and  though 
that  be  positive,  yet  if  the  allegation  is  in  its  nature  susceptible  of 
affirmation  only  on  information  and  belief,  it  will  be  so  treated."'* 

Presumption.  —  It  has  been  held  that  where  an  agent  or  an  at- 
torney verifies  a  bill  without  a  recital  of  personal  knowledge  of 
the  facts,  the  court  cannot  presume  such  knowledge  rather  than  a 
knowledge  based  on  hearsay.^^ 

(b.)  Veriftcation  Partly  Positive  and  Partly  on  Information  and  Belief. 
Whether  an  affidavit  positively  verifying  all  the  allegations  of  the 
complaint  which  are  within  the  affiant's  knowledge,  or  which  are 


facts  cannot  be  procured,  the  com- 
plainant, upon  showing  a  sufficient 
excuse  in  the  bill,  will  be  entitled  to 
an  order  to  show  cause  why  an  in- 
junction should  not  be  granted.  And 
upon  a  bill  thus  framed,  and  verified 
by  the  complainant's  oath  as  to  his 
information  and  belief,  a  temporary 
injunction  may  be  allowed  when 
necessary,  until  the  time  for  showing 
cause  arrives.     Campbell  v.  Morrison, 

7  Paige  Ch.    (N.  Y.)    157. 

57,  Sizer  v.  Miller,  9  Paige  Ch. 
(N.  Y.)  605. 

In  a  creditor's  bill  against  the 
judgment  debtor  only,  it  is  sufficient 
to  warrant  the  continuance  of  an  in- 
junction that  the  existence  of  the 
complainant's  judgment  and  execu- 
tion be  verified  onlj^  on  information 
received  from  the  complainant's  at- 
torney and  the  belief  of  the  com- 
plainant therein,  the  judgment  and 
execution  being  matters  of  record  to 
which  the  defendant  was  a  part)', 
though  were  the  injunction  sought 
against  a  third  person  who  was  not 
a  party  to  the  judgment,  its  exist- 
ence, if  not  personally  known  to  the 
complainant,  should  have  been  shown 
by  affidavits  annexed  to  the  bill  and 
made  by  those  from  whom  the  in- 
formation concerning  the  judgment 
was  derived.     Hamersley  v.  Wyckoff, 

8  Paige  Ch.  (N.  Y.)  72. 

But  where  an  assignment  for  the 
benefit  of  creditors  is  not  fjaudulent 
upon  its  face,  a  charge  in  a  creditor's 
bill  that  the  complainant  is  informed 
and  believes  that  the  assignment  is 
made  for  the  purpose  of  defrauding 


the  assignor's  creditors,  which  charge 
is  not  verified  by  the  oath  of  any  per- 
son who  has  any  personal  knowledge 
of  the  alleged  fraud,  is  not  sufficient 
to  entitle  tlie  plaintiff  to  an  injunction 
against  the  assignees.  Bogert  v. 
Haight,  9  Paige  Ch.   (N.  Y.)  297. 

58.  An  averment  in  a  complaint 
to  enjoin  a  tax  sale  that  a  majority  of 
the  members  of  the  town  "board  of 
review  "  acted  fraudulently  and  cor- 
ruptly in  affixing  an  excessive  valua- 
tion on  plaintiff's  property,  however 
positive  in  form,  can  only  be,  in  fact, 
an  averment  upon  information  and 
belief.    Tainter  v.  Lucas,  29  Wis.  375. 

59.  Fowble  V.  Kemp,  92  jMd.  630, 
48  Atl.  379,  in  which  the  affidavit 
read :  "  Sworn  to  by  O.,  attorney  and 
agent  for  the  company."  The  court 
said  :  "  Now  the  affidavit  to  the  bill 
of  complaint  in  this  case  was  made 
by  the  attorney  of  the  appellee.  It 
does  not  show  on  its  face  that  he  had 
the  means  of  knowing,  in  a  way  that 
would  enable  him  to  testify  as  a  wit- 
ness, the  facts  which  are  averred. 
.  .  .  If  the  affidavit  had  stated 
that  the  facts  alleged  were  within  his 
personal  knowledge,  that  would  have 
been  sufficient.  ...  If  it  be 
hearsay,  it  is  not  sufficient  to  verify 
a  bill  for  an  injunction.  If  his 
knowledge  be  personal,  it  ought  to 
appear  that  it  is.  It  does  not  so  ap- 
pear. There  is  consequently  an  in- 
sufficient affidavit  to  support  the  alle- 
gations of  the  bill,  and  the  injunction 
should  not  have  been  issued."  Se-.^ 
also  Moffat  v.  Calvert  Co.  Com'rs, 
97  Md.  266,  54  Atl.  960. 
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positive  in  form,  other  allegations  hc'uv^  verified  on  information  and 
belief,  will  sustain  a  temporary  injunction,  is  involved  in  doubt.''" 


60.  Alabama.  —  An  affidavit  to  a 
bill  for  an  injunction  made  by  the 
next  friend  of  the  complainant,  and 
declaring  that  the  allegations  of  the 
bill,  made  by  the  complainant,  are 
true  so  far  as  they  depend  on  the 
knowledge  of  the  affiant,  and  that  he 
believes  them  to  be  true  so  far  as  they 
are  derived  from  the  knowledge  of 
others,  is  insufficient  to  sustain  a  tem- 
porary injunction  issued  on  the  bill. 
Calhoun  v.  Cozens,  3  Ala.  498. 

Georgia.  —  It  is  not  error  to  deny 
an  injunction  where  the  only  evi- 
dence in  support  of  the  allegations  of 
the  petition  is  an  aflidavit  by  the  pe- 
titioners that  "  the  facts  contained  in 
the  written  bill  of  complaint  are  true 
so  far  as  they  depend  on  our  own 
knowledge  and  belief,  and  so  far  as 
they  depend  on  the  knowledge  and  in- 
formation of  others,  we  believe  them 
to  be  true."  Bailey  v.  Bailey,  90  Ga. 
435,  16  S.  E.  90. 

IdaJio.  —  In  Price  v.  Grice 
(Idaho),  79  Pac.  387,  it  was  held  that 
an  affidavit,  the  allegations  of  which 
were  partly  positive  and  partly  on 
information  and  belief,  setting  forth 
the  sources  of  information  and  the 
basis  of  belief,  was  sufficient. 

Louisiana.  —  An  affidavit  "that  all 
the  facts  and  allegations  in  the  fore- 
going petition  are  true,  and  those 
stated  to  be  derived  from  the  infor- 
mation of  others  he  believes  to  be 
true,"  is  sufificient  to  authorize  an 
injunction.  Klein  v.  Coon,  10  La. 
Ann.  522. 

Nczv  York.  —  Under  Code,  §  220, 
providing  that  an  injunction  may  be 
granted  upon  it  satisfactorily  ap- 
pearing by  the  affidavit  of  the 
plaintiff  or  other  person  that  suf- 
ficient grounds  exist  therefor,  the  or- 
dinary form  and  verification  of  the 
complaint,  where  matters  are  stated 
on  information  and  belief,  is  not  suf- 
ficient to  entitle  the  plaintiff  to  an 
injunction,  as  it  is  only  where  the 
verification  of  the  complaint  is  posi- 
tive that  it  will  suffice  as  an  affidavit. 
Hecker  v.  Mayor  Etc.  of  New  York, 
28  How.  Pr.  (N.  Y.)  211. 

The  ordinary  affidavit  of  verifica- 
tion to  a  complaint  containing  an  al- 
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legation  ihat  an  assignment  was 
made  to  hinder,  delay  and  defraud 
the  creditors  of  the  assignor,  is  in- 
sufficient to  establish  that  fact,  as 
such  affidavit  is  merely  upon  infor- 
mation and  belief,  except  as  to  such 
matters  as  are  stated  within  the 
pleading  to  be  within  the  personal 
knowledge  of  the  affiant;  and  hence 
an  order  allowing  an  injunction  on 
such  a  complaint  is  improper.  Bost- 
wick  V.  Elton,  25  How.  Pr.  (N.  Y.) 
362. 

In  Krom  v.  Hogan,  4  How.  Pr. 
(N.  Y.)  225,  the  court  said  that 
under  the  code  as  it  was  originally 
passed,  the  complaint  in  an  injunc- 
tion suit  could  not  be  given  the  force 
of  an  affidavit  as  the  verification  re- 
quired was  too  loose  (citing  Roome 
v.  Webb,  3  How.  Pr.  (N.  Y.)  327)  ; 
but  that  the  form  of  the  jurat  was 
now  so  altered  by  the  amended  code 
as  to  change  the  practice  in  this  re- 
spect, the  plaintiff  now  swearing  to 
the  facts  positively  and  substantially 
in  the  same  form  as  he  did  under  the 
chancery  practice. 

In  Levy  v.  Ely,  15  How.  Pr.  (N. 
Y.)  395,  the  court  referred  to  the 
verification  required  for  a  complaint 
in  an  injunction,  suit  by  Code,  §157, 
to  the  effect  that  all  the  positive 
averments  in  the  complaint  are  true 
to  the  knowledge  of  the  plaintiff, 
and  that  all  the  allegations  on  in- 
formation and  belief  are  believed  to 
be  true,  and  that  he  is  informed 
and  believes  the  information  to  be 
true,  and  said  that  it  would  be  diffi- 
cult to  conceive  of  a  more  posi- 
tive manner  of  verifying  statements 
to  be  used  in  judicial  proceedings. 

Virginia. — A  bill  for  an  injunc- 
tion brought  by  a  corporation  and 
verified  by  the  company's  president, 
who  swears  that  he  has  read  it  and 
that  its  allegations  of  which  he  has 
knowledge  are  true,  and  that  all 
other  matters  therein  he  believes  to 
be  true,  is  sufficiently  verified  under 
Code  1887,  §  3282,  providing  that 
where  an  affidavit  is  required  in  sup- 
port of  a  pleading  it  shall  be  suf- 
ficient if  the  affiant  swears  that  he 
believes  it  to  be  true,  and  §  3440, 
providing  that  an  injunction  shall  not 
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But  an  afifidaVit  positively  verifying  the  complainant's  own  acts,  and 
those  of  others  on  information  and  belief,  is  insufficient  to  sustain 
a  temporary  injunction  which  rests  in  an  essential  degree  upon 
the  acts  of  others.**^  Where  the  affiant  positively  verifies  such 
matters  as  are  within  his  own  knowledge,  the  pleading  or  the 
affidavit  must  identify   the  matters  thus  referred  to.*^^ 


be  awarded  unless  the  judge  is  sat- 
isfied by  affidavit  or  otherwise  of  the 
plaintiff's  equity.  Southern  R.  Co. 
V.  Washington  A.  &  M.  T.  V.  R. 
Co.,  102  Va.  483.  46  S.  E.  784.  In 
this  case  the  court  said :  "  The  af- 
fiant in  this  case  meets  every  re- 
quirement of  the  statute,  if,  in  fact, 
he  does  not  go  beyond,  for,  in  ad- 
dition to  his  oath  that  he  had  read 
the  allegations  of  the  bill,  and,  so 
far  as  not  known  to  him  personally, 
he  believed  them  to  be  true,  as  to 
such  as  were  known  to  him  he 
swears  positively  that  he  knows  them 
to  be  true.  The  affiant  was  an  of- 
ficer of  the  company  and  his  position 
was  such  as  necessarily  gave  him 
personal  knowledge  of  some  of  the 
material  allegations  of  the  bill,  and 
he  was  clearly  in  a  position  to  know 
whether  or  not  other  allegations 
therein,  not  within  his  personal 
knowledge,  were  worthy  of  belief. 
This  was  all  sufficient  to  satisfy  the 
judge  below  of  the  appellee's  equity, 
and  to  authorize  him  to  consider  the 
case  presented,  and  to  award  the  in- 
junction prayed  for,  if  of  opinion 
that  it  should  be  awarded." 

61.  Board  of  Trade  v.  Riordan, 
94  111.  App.  298. 

There  should  be  a  special  affidavit 
of  the  truth  of  the  facts  upon  which 
an  application  for  a  temporary  in- 
junction is  founded,  and  an  injunc- 
tion issued  upon  a  common  affidavit, 
in  the  form  ordinarily  annexed  to  the 
answer,  will  be  dissolved.  This  is 
because  it  rarely  happens  that  the 
right  to  an  injunction  rests  upon  acts 
of  the  complainant,  and  it  is  in  re- 
spect to  these  alone  that  the  affidavit 
professes  to  be  founded  on  knowl- 
edge, as  to  the  acts  of  other  persons 
it  being  founded  on  belief  only. 
Youngblood  v.  Schamp,  15  N.  J. 
Eq.  42.  But  in  Harper  v.  White- 
head, 2,i  Ga.  138,  the  verification  of 
a  bill  for  an  injunction  by  an  affidavit 
of  one  of  the  complainants,  that  "  the 
facts    set    forth    in    the    bill,    as    far 


as  they  relate  to  his  act  and  deed, 
are  true,  and  so  far  as  they  relate 
to  the  act  and  deed  of  others  he  be- 
lieves to  be  true,"  was  held  sufficient 
to  warrant  the  granting  of  an  injunc- 
tion. 

62.  Shonk  v.  Knight,  12  W.  Va. 
667;  Pullen  V.  Baker,  41  Tex.  419; 
Landes  v.  Globe  Planter  Mfg.  Co., 
73  Cxa.   176. 

An  affidavit  of  the  complainant  to 
a  bill  for  an  injunction  reciting  that 
the  matters  and  things  set  forth  as 
of  his  own  knowledge  are  true,  and 
those  which  are  set  forth  as  received 
from  others  and  of  which  he  was 
informed  he  believes  to  be  true,  is 
insufficient  to  warrant  an  injunction, 
it  appearing  that  no  part  of  the  facts 
alleged  in  the  bill  is  charged  as  of 
the  knowledge  of  the  complainant; 
nor  are  any  of  them  charged  as  having 
been  received  from  others,  and  of 
which  the  complainant  was  informed. 
Perkins  v.   Collins,  3   N.   J.   Eq.  48-'- 

An  affidavit  annexed  to  a  bill  for 
an  injunction  which  fails  to  state 
which  allegations  in  the  bill  are  mat- 
ters within  the  affiant's  own  knowl- 
edge and  which  are  founded  upon  his 
belief  only,  as  derived  from  the  in- 
formation of  others,  but  which  merely 
states  that  he  knows  the  contents  of 
the  bill,  and  has  information  as  to 
all  matters  stated  therein,  that  a 
number  of  the  material  and  important 
facts  stated  in  the  bill,  and  the 
principal  part  thereof,  he  knows  of 
his  own  knowledge  to  be  true,  and 
that  he  believes  all  the  statements  to 
be  true,  is  fatally  defective,  since  it 
leaves  to  the  affiant  to  determine  for 
himself  what  are  the  material  facts 
charged.  Bank  of  Orleans  v.  Skin- 
ner, 9  Paige  Ch.   (N.  Y.)  305. 

In  Bowes  v.  Hoeg,  15  Fla.  403,  the 
verification  of  the  bill  on  which  a 
preliminary  injunction  was  sought 
was  to  the  effect  that  one  of  the 
complainant's  solicitors,  being  duly 
sworn,  deposed  that  the  statements 
made    in    the    bill,    "  as    far    as    the 
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(c.)  Facts  Peculiarly  Within  Defendant's  Knoidedgc.  — When  the  facts 
rehed  on  are  pecuharly  within  the  defendant's  knowledge,  and  the 
complainant  cannot  be  expected  to  sjjeak  positively  concernin;^ 
them,  it  seems  they  may  be  charged  to  be  true  on  information 
and  bclief.«=' 


same  are  disclosed  by  the  minutes 
and  records  of  said  .  .  .  com- 
pany, and  in  so  far  as  the  same  have 
come  otherwise  directly  to  deponent's 
knowledge,  he  knows  to  be  true,  and 
all  else  he  believes  to  be  true."  In 
speaking  of  the  sufficiency  of  this  af- 
fidavit the  court  said:  "This  af- 
fidavit is  positive  and  direct  as  to 
no  single  material  fact.  The  truth 
of  what  is  sworn  to  by  the  counsel 
is  placed  upon  two  conditions :  that 
it  should  appear  by  the  records  and 
minutes  of  the  corporation,  and  thai 
the  facts  must  have  come  directly  to 
his  knowledge.  What  the  records 
and  minutes  show,  according  to  his 
view  of  the  case,  is  nowhere  dis- 
closed ;  and  that  a  single  fact  has 
come  directly  to  his  knowledge  is 
nowhere  alleged  or  shown.  Such  a 
verification  is  not  sufficient  to  justify 
the  court  in  granting  an  injunction. 
It  cannot  be  said,  from  anything  that 
here  appears,  that  the  party  making 
this  affidavit  claims  to  have  any  per- 
sonal knowledge  of  a  single  material 
fact  alleged  in  this  connection." 

As  a  general  rule,  an  injunction 
will  not  be  allowed  upon  mere  in- 
formation and  belief,  yet,  where 
the  allegations  relied  upon  are  stated 
positively  in  the  complaint  even 
though  other  allegations  in  the  com- 
plaint are  stated  on  information  and 
belief,  a  verification  in  the  ordinary 
form  is  sufficient.  Woodruff  v. 
Fisher,  ly  Barb.    (N.  Y.)   224. 

A  complaint,  the  averments  of 
which  are  positive,  and  which  is  veri- 
fied in  the  usual  form,  is  sufficient  to 
sustain  a  temporary  injunction.  Mc- 
Roberts  v.  Washborne,  10  Minn.  23. 

63.  Greenberg  v.  Holmes,  100  111. 
App.  186;  Tibbits  V.  Miller,  9  Okla. 
677,  60  Pac.  95. 

There  is  a  class  of  cases,  as  bills 
charging  fraud  and  praying  a  dis- 
covery, where  in  the  nature  of  things 
positive  proof  cannot  be  expected  on 
an  application  for  an  injunction;  and 
in  such  cases  a  special  affidavit  veri- 
fying the  bill  may  be  dispensed  with, 
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and  the  writ  issued  on  the  affidavit 
of  the  complainant  founded  on  his 
belief  alone.  Youngblood  v.  Schamp, 
15  N.  J.  Kq.  42. 

In  Campbell  v.  Paris  &  D.  R.  Co., 
71  III.  611,  a  suit  to  restrain  the 
issuance  of  railroad  bonds  by  a  town- 
ship, it  was  held  that  an  allegation 
in  the  bill  on  information  and  belief 
that  the  railroad  company  will  soon 
demand  of  the  supervisor  all  or  part 
of  the  bonds,  was  sufficient  though 
not  positive  in  character  (the  bill 
also  seeking  discovery),  as  from  the 
necessities  of  the  case  the  facts  are 
not  within  the  knowledge  of  the  com- 
plainants, though  the  court  said  that 
had  the  allegation  related  to  a  fact 
within  their  knowledge,  it  would  have 
been  insufficient ;  but  that  as  the  bill 
also  alleged  "  that  there  is  danger 
unless  said  supervisor  is  enjoined 
from  issuing  said  bonds,  and  the 
said  company  restrained  from  receiv- 
ing the  same,  that  the  bonds  will  be 
issued,"  it  was  sufiicient  in  any  event, 
as  this  allegation  was  specific  and 
positive  that  there  was  danger  of  the 
bonds:  being  issued. 

In  Attorney  General  v.  Bank  of 
Columbia,  i  Paige  Ch.  (N.  Y.)  511, 
in  which  the  complainant  sought  an 
injunction  to  restrain  the  defendant 
from  exercising  its  charter  privileges 
and  franchises,  alleging  that  it  had 
stopped  payment,  that  it  had  a  large 
amount  of  bills  in  circulation,  and 
that  he  believed  the  bank  was  insol- 
vent, the  court,  in  holding  the  infor- 
mation sufficient,  said :  "  Where  a 
party  cannot  be  presumed  to  have 
knowledge  of  a  fact,  it  is  constant 
practice  ...  to  permit  him  to 
swear  to  his  information  and  belief 
and  give  the  adverse  party,  who  alone 
can  swear  positively  on  the  subject, 
an  opportunity  to  deny  it  on  oath. 
If  he  does  not  deny  it,  or  furnish 
some  explanation  to  induce  the  court 
to  think  otherwise,  the  belief  of  the 
other  party  is  to  be  taken  as  the 
fact." 

But  see  contra,  Attorney  General  v. 
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(d.)  Disclosures  in  Aid  of  Bill.  — It  seems  that  the  disclosure 
of  a  reason  why  a  positive  verification  is  impracticable  may  aid 
the  bill  f*  as  may  also  the  disclosure  of  the  sources  of  information 
and  grounds  of  belief."'"' 

(e.)  Supplementary  Affidavits.  —  To  secure  or  sustain  a  preliminary 
injunction  in  cases  where  the  complainant  cannot  verify  the  essential 
facts  otherwise  than  on  information  and  belief,  he  should  in  addition 
adduce  the  affidavits  of  those  who  do  know,  and  from  whom  his 
information  was  derived.'^''  And  where  the  application  is  ex  parte 
this  is  essential. "^^     It  should  also  be  done  where  the  verification  is 


Bank  of  Chenango,  Hopkin's  Ch. 
(N.  Y.)  596,  in  which  the  relief 
sought  was  said  to  be  rather  in  the 
nature  of  a  final  decree. 

In  Livingston  v.  Bank  of  New 
York,  26  Barb.  (N.  Y.)  304,  it  was 
held  that  an  affidavit  stating  upon  in- 
formation and  belief  that  a  bank 
was  insolvent  was  not  sufficient  evi- 
dence to  authorize  an  injunction, 
especially  when  it  was  in  direct  con- 
tradiction to  the  regular  official  re- 
ports of  the  bank  made  under  oath. 

64.  Manistique  Lumb.  Co.  v.  Love- 
joy,  55  Mich.  189,  20  N,  W.  899. 

65.  While  a  verified  complaint 
may  be  treated  as  an  affidavit  on  a 
motion  for  a  temporary  injunction,  its 
evidential  force  must  be  tested  by 
the  same  rule  that  is  applied  to  other 
affidavits,  and  only  positive  allega- 
tions, or  allegations  on  information 
and  belief,  where  the  source  of  the 
information  and  the  grounds  of  the 
belief  are  given,  can  be  taken  as  true. 
Foster  v.  Retail  Clerks'  Interna- 
tional Protective  Ass'n,  39  Alisc.  48, 
78  N.  Y.  Supp.  860. 

And  see  Clark  v.  Herbert  Booth 
King  &  Bro.  Pub.  Co.,  40  App.  Div. 
405,  57  N.  Y.  Supp.  975,  and  Gillette 
V.  Noyes,  92  App.  Div.  313,  86  N.  Y. 
Supp.    1062. 

Where  a  suit  is  brought  to  re- 
strain city  authorities  from  approv- 
ing a  contract  with  a  corporation,  an 
allegation  upon  information  and  be- 
lief that  the  contract  "  is  the  result  of 
a  fraudulent  political  combination,  in 
violation  of  law  and  of  plaintift's 
rights  as  a  citizen  and  a  taxpayer," 
which  is  unsupported  by  any  averment 
of  the  source  of  the  information  or 
the  grounds  of  the  belief,  is  entirely 
insufficient    and    serves    no    effective 


purpose.  Press  Pub.  Co.  v.  Hola- 
han,  29  Misc.  684,  62  N.  Y.  Supp. 
872.  See  also  Keater  v.  Dalton,  29 
Misc.  692,  62  N.  Y.  Supp.  878. 

The  allegation  of  a  bill  for  an  in- 
junction that  the  complainants  are  in- 
formed of  certain  matters,  without 
stating  when  or  whence  information 
was  obtained,  does  not  justify  the 
granting  of  the  writ.  Blondheim  v. 
Moore,  11  Md.  365. 

In  Moffat  V.  Calvert  Co.  Com'rs,  97 
Md.  266,  54  Atl.  960,  the  bill  was 
sworn  to  by  the  complainant's  agent, 
who  made  oath  that  the  matters  and 
things  therein  were  true  to  the  best 
of  his  knowledge  and  belief,  and  the 
court,  after  declaring  the  verification 
defective,  said :  "  There  must  be  at 
least  prima  facie  evidence  of  the  facts 
on  which  the  complainant's  equity 
rests,  so  that  the  confidence  of  the 
court  may  be  obtained  before  it  can 
be  called  on  to  issue  an  injunction. 
That  cannot  be  done  by  an  affidavit 
of  one  not  a  party  to  the  cause,  who 
simply  swears  that  the  matters  and 
things  stated  in  the  bill  are  true  to  the 
best  of  his  knowledge  and  belief,  but 
does  not  inform  the  court  as  to  the 
source  of  his  information,  or  what 
knowledge  he  has  on  the  subject.'" 
See  also  Bowie  v.  Smith,  97  Md.  326, 
55  Atl.  625. 

66.  Lee  v.  Clark,  49  Ga.  81 ;  Ruge 
V.  Apalachicola  Oyster  Co.,  25  Fhi. 
656,  6  So.  489;  Taylor  v.  Harp,  2>7 
Ga.  358;  Jewett  v.  Allen,  3  How.  Pr. 
(N.  Y.)  129;  Ballard  v.  Eckman,  20 
Fla.  661 ;  Walker  v.  Devereaux,  4 
Paige  Ch.  (N.  Y.)  229.  And  sec 
Dinehart  v.  Town  of  La  Fayette,  19 
Wis.  712. 

67.  Campbell  v.  Morrison,  7  Paige 
Ch.  (N.  Y.)  157;  Patterson  v.  Bangs, 
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by  an  agent  or  attorney  who  docs  not  have  personal  knowledg-e  of 
material  facts."*  Tiie  supplementary  affidavit  should  not  be  so 
worded  as  to  amoinit  merely  to  the  assertion  that  complainant's 
information  and  belief  are  as  he  alleges."" 

(5.)  Execution  and  Jurat.  —  A  defect  in  the  date  of  the  jurat  is 
one  of  form  only,  and  does  not  render  the  bill  insufficient  to  sustain 
a  temporary  injunction.'"  So  the  fact  that  the  place  where  the 
oath  was  taken  is  not  incorporated  in  the  jurat  does  not  invalidate 
the  affidavit,  the  officer  having  authority  to  administer  oaths,  co-ex- 
tensive with  the  boundaries  of  the  state,  and  the  caption  showing 
that  it  was  taken  within  the  state.''^  And  even  the  officer's  failure 
to  sign  the  jurat  has  been  held  under  certain  circumstances  not  to 
vitiate  the  affidavit. ^- 

(6.)  Effect  of  Want  of  Due  Verification.  —  Where  the  verification  of 
the  complainant's  pleading  is  wanting,  or  is  insufficient  or  defective, 
a   temporary   injunction    issued   on    such   pleading  alone"-'   will   be 


9  Paige  Ch.  (N.  Y.)  627;  Southern 
Plank  Road  Co.  v.  Hixon,  5  Ind.  165 ; 
Bank  of  Orleans  v.  Skinner,  9  Paige 
Ch.    (N.  Y.)   305. 

68.  Fowble  V.  Kemp,  92  Md.  630, 
48  Atl.  379- 

69.  In  Gillette  v.  Noyes,  92  App. 
Div.  313,  86  N.  Y.  Supp.  1062,  in 
which  the  complainant's  allegations 
and    statements    in   his    affidavit   had 

-been  made  on  information  and  be- 
lief only,  the  court  said  that  the  de- 
fect was  not  cured  by  an  affidavit  of 
other  parties  that  the  matters  in  the 
complaint  and  complainant's  affidavit 
were  true,  as  this,  when  applied  to  the 
complainant's  assertions,  amounted 
merely  to  the  statement  that  it  was 
true  that  complainant's  understand- 
ing, information  and  belief  were  as 
stated. 

70.  Cook  Co.  Brick  Co.  v.  William 
Bach  &  Sons  Co.,  93  111.  App.  88. 

71.  Perkins  v.  Collins,  3  N.  J.  Eq. 
482.  In  this  case  the  court  said  that 
the  place  of  taking  an  affidavit  was 
a  matter  in  pais,  and  if  legally  ques- 
tioned might  be  proved  aliunde. 

72.  In  Lewis  v.  Gist,  23  La.  Ann. 
170,  on  a  motion  to  dissolve  an  in- 
junction on  the  ground  that  there 
was  no  affidavit  to  the  petition  made 
as  required  by  law,  it  appeared  that 
the  jurat  was  not  signed  by  an  officer 
authorized  to  administer  oaths,  but 
that  the  order  granting  the  injunction 
was   made  on   the   same   day   as   the 
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affidavit,  and  both  affidavit  and 
order  were  written  on  the  petition, 
the  affidavit  immediately  preceding 
the  order,  which  latter  recited  that 
"  the  foregoing  petition  and  affidavit  " 
v;ere  considered;  and  it  was  held 
that  the  failure  of  the  judge  to  sign 
the  jurat  was  a  mere  omission,  and 
the  whole  transaction,  including  the 
jurat  and  the  order,  must  be  re- 
garded as  a  continuous  act,  the  veri- 
fication of  the  petition  consequently 
being  sufficient. 

73.  Youngblood  v.  Schamp,  15  N. 
J.  Eq.  42;  Ballard  v.  Eckman,  20 
Fla.  661 ;  Campbell  v.  }iIorrison,  7 
Paige  Ch.  (N.  Y.)  157;  Jewett  :-. 
Allen,  3  How.  Pr.  (N.  Y.)  129;  Cat- 
lett  V.  McDonald,  13  La.  44,  in  which 
it  was  said  that  dissolution  must  be 
had,  though  it  appeared  from  the  evi- 
dence that  the  complainant  would  be 
instantly  entitled  to  a  new  injunction. 

Perkins  v.  Collins,  3  N.  J.  Eq.  482, 
in  which  case  the  court  said:  "If 
the  party  may  amend  and  enlarge  his 
affidavit  at  the  hearing,  and  cover  its 
defects,  why  may  he  not  amend  the 
charges  in  his  bill,  if  he  discover 
them  to  be  deficient,  or  why  may  he 
not  introduce  the  supplemental  affi- 
davits of  third  persons  ?  There  is  no 
difference  in  principle,  and  yet  such 
a  practice  cannot  be  tolerated  any 
more  than  it  would  be  permitted  to 
a  plaintiff  at   law  to   supply  any   de- 
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dissolved.  In  some  jurisdictions,  however,  an  insufficient  or  defect- 
ive affidavit  may  be  amended."^* 

(7.)  Cure  and  Waiver  of  Defects.  —  A  defective  affidavit  attached  to 
an  injunction  bill  is  not  cured  by  a  second  affidavit  made  by  the 
affiant  to  a  petition  to  amend  the  bill,  but  which  covers  only  the 
matters  stated  in  the  petition. '•"'  Putting  in  an  answer  after  the 
granting  of  the  injunction  is  not  a  waiver  of  insufficiency  in  the 
complainant's  affidavit,  where  the  answer  is  not  relied  on  on  motion 
to  dissolve.'^® 

d.  Effect  of  Bill  as  Evidence.  —  On  an  application  for  a  prelim- 
inary injunction  in  absence  of  denials  the  allegations  of  the  bill  are 
to  be  taken  as  true.''^  And  on  a  motion  to  dissolve,  those  allega- 
tions of  the  complaint  which  are  not  adequately  denied  by  the 
answer  will  likewise  be  taken  as  true.'^^  And  when  the  motion  to 
dissolve  is  made  before  answer,  or  before  defendant  has  filed  an 
affidavit  where  that  practice  prevails,  the  allegations  of  the  bill  will 
likewise  be  accepted  as  true,  since  there  is  no  evidence  to  contro- 
vert them.'^^  This  latter  rule  has,  however,  been  explained  rather 
as  a  rule  of  pleading,  the  motion  being  given  the  efifect  of  a 
demurrer,  which  formally  admits  the  truth  of  the  bill  for  the 
purpose  of  testing  its  equity.*"     But  it  seems  that  to  be  given  pro- 


ficiency   in    an    affidavit    to    hold    to 
bail." 

In  Jiidson  7'.  Connolly,  3  La.  Ann. 
466,  the  petitioner  was  not  permitted 
to  amend  his  affidavit  by  which  he 
deposed  "  that  facts "  stated  in  the 
petition  were  true,  by  inserting  the 
word  "  the  "  before  "  facts,"  the  court 
saying  that  the  sense  was  complete, 
and  there  was  nothing  to  show  that 
the  omission  was  one  of  inadvertence 
or  that  he  intended  to  swear  to  all 
the  facts  in  the  petition,  or  to  any 
specific  facts. 

74.  Jacoby  v.  Goetter,  74  Ala.  427 ; 
Forney  r.  Calhoun  Co.,  84  Ala.  215, 
4  So.  153;  Calhoun  v.  Cozens,  3  Ala. 
498;  Shannon  z'.  Fechheinier,  76 
Ga.  86. 

75.  Bowie  v.  Smith,  97  Aid.  326, 
55  Atl.  625. 

76.  Perkins  v.  Collins,  3  N.  J. 
Eq.  482. 

77.  Bx  parte  Pile,  9  Ark.  336; 
State  V.  Judge  of  Division  A.,  52  La. 
Ann.  1065,  27  So.  580;  Shipley  v. 
Western  Maryland  Tide  Water  R. 
Co.  (Md.),  56  Atl.  968;  Michigan 
Bank  v.  Hastings,  Walk.  Ch.  (IMich.) 
9.  And  see  Randolph  v.  Randolph, 
6  Rand.  (Va.)  194. 


78.  United  States. —  Young  v. 
Grundy,  6  Cranch  51. 

Maryland.  —  Cronise  v.  Clark,  4 
Md.  Ch.  313 ;  Briesch  v.  McCauley,  7 
Gill  189;  Alexander  v.  Ghiselin,  5 
Gill  138;  Brown  v.  Stewart,  i  Md. 
Ch.  87;  Hamilton  v.  Whitridge,  11 
]\Id.   128,  69  Am.  Dec.  184. 

Mississif'pi.  —  Hooker  v.  Austin, 
41  Miss.  717;  Coleman  v.  Hudspeth, 
49  Miss.  562;  Richardson  z:  Light- 
cap,  52  Miss.  508. 

N'ezi'  Jersey.  —  ]\Ierwin  f.  Smith,  2 
N.  J.  Eq.  182. 

Nezu  York.  —  Grimstone  v.  Carter, 
3  Paige  Ch.  421,  24  Am.  Dec.  230. 

North  Carolina.  —  Wilson  v.  Hen- 
dricks, 54  N.  C.  295. 

Tennessee.  —  Yale  v.  Moore,  3 
Tenn.  Ch.  76;  Tyne  v.  Dougherty,  3 
Tenn.  Ch.  52. 

Virginia.  —  Randolph  v.  Randolph, 
6  Rand.  194. 

79.  New  Music  Hall  v.  Orpheon 
Music  Hail  Co.,  100  111.  App.  27S; 
Peterson  v.  Parriott,  4  W.  Va.  42; 
Ludington  v.  Tiffany,  6  W.  Va.  1 1 ; 
Peatross  v.  M'Laughlin,  6  Gratt. 
(Va.)  64;  Fisk  V.  Hart,  11  La.  475; 
Raw  lings  7'.  Bowie,  33  La.  Ann.  573. 

80.  A   motion  to   dissolve   an   in- 
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bative  force,  the  allegations  of  the  bill  must  not  be  improbable; 
and  where  they  are,  an  injunction  ought  not  to  be  continued.^' 

B.  As  Evidence  on  Finae  Hearing.  — The  complainant's  plead- 
ing is  not  evidence  for  him  on  final  hearing.^^  And  except,  per- 
haps, as  the  code  may  have  changed  the  rule,  it  does  not  relieve 
the  complainant  from  proving  the  allegations  of  his  bill  that  the 
answer  is  silent  or  fails  to  meet  them.^^ 

3.  The  Answer.  —  A.  In  General.  —  Upon  an  application  for 
an  injunction  the  defendant  may  put  in  his  answer  to  prevent  the 
issuing  of  the  writ,  and  the  court  is  bound  to  consider  and  give 
proper  effect  to  it,  if  filed  before  the  application  is  disposed  of.'* 


junction  on  the  ground  of  the  in- 
sufficiency of  the  allegations  in  the 
petition  is  in  the  nature  of  a  demur- 
rer and  admits  all  the  facts  alleged  to 
be  true,  however  improbable.  Jen- 
kins V.  Felton,  9  Rob.  (La.)  200. 

See  also  Vance  v.  Cawthon,  32  La. 
Ann.  124;  Ferriere  v.  Schreiber,  16 
La.  Ann.  7. 

But  it  has  been  held  that  where  on 
a  motion  to  dissolve  an  injunction 
on  the  face  of  the  papers,  all  of  the 
facts  alleged  in  the  petition  are  not 
admitted  to  be  true,  whatever  appears 
on  the  face  of  the  papers  which 
shows  that  the  injunction  should  be 
dissolved  is  a  proper  matter  of  in- 
quiry.   Herbert  v.  Joly,  5  La.  50. 

81.  Fowler  v.  Roe,  11  N.  J.  Eq. 
367.  Compare  Jenkins  v.  Felton,  9 
Rob.  (La.)  200. 

82.  Jones  v.  Johnson,  57  Kan.  629, 
47  Pac.  523;  Black  v.  Smith,  13  W. 
Va.  780. 

In  a  complainant's  bill  for  an  in- 
junction to  restrain  a  judgment  at 
law  a  mere  statement  that  certain  evi- 
dence was  newly  discovered  is  not 
evidence  of  that  fact  so  as  to  warrant 
a  decree  in  the  complainant's  favor 
w-ithout  further  proof.  Faulkner's 
Adm'x  V.  Harwood,  6  Rand.  (Va.) 
125. 

In  Scales  v.  Gulf  C.  &  S.  F.  R. 
Co.  (Tex.  Civ.  App.),  35  S.  W.  205, 
which  was  the  final  hearing  of  a  suit 
to  enjoin  the  collection  of  a  judg- 
ment, the  court  said  that  it  knew  of 
no  rule  of  law  which  would  author- 
ize the  introduction  of  the  plaintiff's 
petition  to  support  its  own  allega- 
tions, and  that  the  authorities  sus- 
tained the  contrary  view.  In  this 
case  the  plaintiff  had  ofifered  its  pe- 
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tition  and  the  exhibits  attached 
thereto. 

In  Mutual  Bank  of  New  Orleans  v. 
Moore,  104  La.  150,  29  So.  103,  the 
court  said :  "  The  facts  set  forth  in 
the  petition  for  an  injunction  do  not 
constitute  prima  facie  evidence.  The 
decision  cited  by  plaintiff's  counsel 
relative  to  the  prima  facie  evidence 
of  affidavits  for  conservative  writs 
does  not  sustain  the  plaintiff's  posi- 
tion—  i.  e.,  that  full  effect,  as  evi- 
dence, should  be  given  to  this  petition, 
because  it  was  admitted  in  evidence 
without  objection.  The  petition  may 
serve  to  prove  rem  ipsam.  In  matter 
of  the  suit  it  cannot  be  taken  as  proof 
of  the  nature  and  extent  of  an  obli- 
gation of  the  one  alleging." 

In  Homer  v.  Warren,  57  Tenn.  471, 
it  was  said  that  where  a  bill  to  en- 
join the  sale  of  property  levied  on  by 
attachment  merely  charged  that  the 
proceedings  were  void,  but  did  not 
set  them  out  or  show  in  what  partic- 
ular they  were  irregular,  it  would 
be  presumed  on  final  hearing  that  the 
proceedings  were  regular,  thus  in- 
timating that  had  the  bill  alleged  par- 
ticular irregularities  the  presumption 
might  not  have  been  indulged. 

83.  Young  V.  Grundy,  6  Cranch 
(U.  S.)  51;  Briesch  v.  McCauley,  7 
Gill  (Md.)  189:  Marvel  v.  Ortlip, 
3  Del.  Ch.  9. 

84.  Riggs  V.  Winterode  (Md.), 
59  Atl.  762;  Krone  v.  Krone,  27  Md. 
77,  where  the  court  said  :  "  To  grant 
an  injunction  with  an  answer  before 
the  eyes  of  the  judge  or  chancellor, 
which  would  have  the  effect  of  dis- 
solving it  upon  motion  afterward, 
would  be  an  act  of  supererogation  as 
well  as  vexatious." 
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And  in  such  cases  it  seems  that  the  answer  is  to  be  accorded  the 
same  weight  as  on  a  motion  to  dissolve,*'^  or  as  would  be  given 
to  it  on  final  hcaring.^*^  A  motion  to  reinstate  an  injunction  is 
equivalent  to  an  application  for  that  writ  after  bill  and  answer 
filed,  and  places  the  parties  in  the  same  position  as  to  the  facts  to 
be  considered  as  upon  a  motion  to  dissolve  upon  the  coming  in  of 
the  answer.*'^  Where  a  preliminary  injunction  has  been  ordered 
only  after  a  hearing,  it  seems  that  a  subsequent  answer  cannot  be 
made  the  basis  of  a  motion  to  dissolve.*^ 

B.  Admission  of  Equity  of  Bill.  —  Where  the  answer  admits 
the  equity  of  the  bill  an  injunction  will  in  general  be  continued  f* 


In  Lynn  v.  Mount  Savage  Iron  Co., 
34  Md.  603,  the  court  said  that  the 
answer  of  one  defendant  under  oath 
having  been  put  in  before  the  appH- 
cation  for  the  injunction  was  acted 
on,  it  must  appear  either  that  the 
merits  were  confessed,  or  that  some 
substantial  and  material  averments 
of  the  bill  were  left  undenied,  to  en- 
title the  complainants  to  the  injunc- 
tion as  against  the  defendant  answer- 
ing. 

See  also  Hulse  v.  Wright,  Wright 
(Ohio)  61. 

85.  Bell  V.  Purvis,  15  Md.  22; 
Sullivan  v.  Moreno,  19  Fla.  200; 
Yonge  V.   McCormick,  6   Fla.  658. 

Where  a  defendant's  answer  is  not 
filed  under  the  order  or  consent  of 
the  court  reqiiiring  him  to  answer 
complainant's  bill,  but  is  voluntarily 
filed  by  way  of  showing  cause  against 
granting  an  injunction,  it  is  to  be 
considered  by  the  judge  for  what  it 
is  worth  in  the  shape  in  which  de- 
fendant voluntarily  chooses  to  pre- 
sent it,  and  the  complainant  cannot 
object  to  the  judge's  action  in  the 
matter.  Cubbedge  v.  Adams,  42  Ga. 
124. 

86.  In  United  States  v.  Parrott,  1 
McAll.  271,  27  Fed.  Cas.  No.  15,998, 
the  court  considered  the  question 
whether  the  answer  on  a  motion  for 
a  preliminary  injunction  should  ba 
regarded  as  more  than  an  affidavit, 
and  decided  that  in  so  far  as  -direct 
denials  of  the  allegations  of  the  bill 
were  concerned  it  ought  to  have  the 
same  effect  as  evidence  as  would  be 
given  to  it  on  the  final  hearing,  but 
in  so  far  as  allegations  of  new  mat- 
ter were  concerned  the  answer  was 
to  be  received  as  an  affidavit. 


87.  State  v.  Northern  C.  R.  Co., 
18  Md.  193. 

88.  Sinnickson  v.  Johnson,  3  N. 
J-  Eq.  374- 

Where  a  temporary  injunction  is 
granted  on  a  hearing  after  order  to 
show  cause,  a  motion  for  dissolution 
cannot  be  based  upon  an  answer  sub- 
sequently filed  unless  the  right  to 
apply  for  a  dissolution  upon  the 
filing  of  the  answer  is  expressly  re- 
served; otherwise  the  privilege  of 
moving  for  dissolution  upon  the  filing 
of  the  answer  is  limited  to  cases 
where  the  injunction  was  originally 
granted,  without  notice  to  the  ad- 
verse party.  Natoma  Water  &  Min. 
Co.  V.  Clarkim,  14  Cal.  543. 

89.  "  Whenever  on  motion  to  dis- 
solve an  injunction  it  appears  from 
the  answer  that  the  complainant  was 
entitled  to  the  writ  at  the  time  of 
obtaining  it,  it  should  be  continued 
until  final  hearing  or  further  order, 
unless  the  defendant  admits  every- 
thing alleged  in  the  bill,  on  account 
of  which  the  injunction  was  obtained. 
When  that  admission  is  made,  and 
the  injunction  has  been  issued  to 
stay  execution  at  law,  it  may  be  dis- 
solved with  a  proviso  that  nothing 
more  be  levied  than  remains  due 
after  allowing  everything  claimed  by 
the  complainant.  But  when  a  proper 
ground  for  the  injunction  is  admitted 
by  the  answer,  and  there  stiil  remains 
a  dispute  between  the  parties,  the 
injunction  is  invariably  continued." 
Lynch  V.  Colgate,  2  Har.  &  J. 
(Md.)  34- 

Where  a  garnishee  sues  to  enjoin 
the  enforcement  of  the  garnishment 
judgment,  claiming,  among  other 
things,    a    deduction    of   the    interest 
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altlioug-h  if  the  bill  contains  no  equity  the  injunction  should  be  dis- 
solvedrnotwithstantling  the  answer  admits  the  allegations  contained 
in  the'  bill.""     Whether  admissions  will  prevail  over  denials  is  not 

C.As  Evidence  on  Interlocutory  Applications.  —  a.  Ncccs- 
sitv  of  Anszver.  —  (1.)  Generally.  —  An  injunction  may,  in  the  dis- 
cretion of  the  court,  be  dissolved  in  a  proper  case,  even  though  no 
answer  has  been  filed.'-^^ 

(2.)  Several  Defendants. —  The  answers  of  the  defendants  on  whom 
the  gravamen  rests  are  essential,  and  if  it  rests  on  all  of  them, 
then  all  must  answer."^'  Where  those  on  whom  the  gravamen  of 
the  charge  rests  have  answered  the  equity  of  the  bill,  the  injunction 
may  be  dissolved,  though  other  defendants  have  not  answered.** 


charged  in  the  verdict,  and  while  the 
other  facts  of  the  complaint  are  ad- 
mitted this  deduciion  is  strongly 
contested,  the  case  falls  within  the 
rule  that  when  a  proper  ground  for 
the  injunction  is  admitted  by  the 
answer,  and  there  still  remains  a  dis- 
pute between  the  parties,  the  injunc- 
tion should  not  be  dissolved.  Chase 
V.  Manhardt,  i   Bland  (Md.)   333- 

90.  Nelson  v.  Dunn,   15  Ala.  501. 

91.  An  admission  in  an  answer 
Avhich  of  itself  would  excite  suspicion 
of  fraud  or  imposition  on  the  part 
of  the  defendant  is  not  sufficient  to 
warrant  the  retention  of  an  injunc- 
tion when  the  particular  fraud  to  be 
inferred  from  such  admission  is  de- 
nied by  the  answer.  Castleberry  v. 
Scandrett,  20  Ga.  242. 

Where  the  answer  in  a  suit  to  en- 
join injuries  to  real  property  denies 
on  information  and  belief  the  com- 
plainant's ownership  in  fee,  and  after- 
ward admits  on  information  and  be- 
lief that  complainant  purchased  the 
property  for  a  certain  amount,  the 
latter  admission  will,  on  a  motion  to 
dissolve,  be  taken  as  true,  and  will 
prevail  over  the  former  insufficient 
denial.  Columbus,  W.  R.  Co.  v. 
Witherow,  82  Ala.  190,  3  So.  323. 

92.  Jones  v.  Commercial  Bank,  6 
Miss.  43,  35  Am.  Dec.  419;  Canal  Co. 
V.  Railroad  Co.,  4  Gill  &  J.  (Md.)   i. 

93.  Noble  v.  Wilson,  i  Paige  Ch. 
(N.  Y.)  163;  Depeyster  v.  Graves,  2 
Johns.  Ch.  (N.  Y.)  148;  Vandervoort 
V.  Williams,  Clarke's  Ch.  (N.  Y.) 
277;  Smith  v.  Loomis,  5  N.  J.  Eq. 
600;  Cook  V.  Smith,  39  Ga.  335;  Price 
V.  Clevenger,  3  N.  J.  Eq.  207;  John- 
ston V.  Alexander,  6  Ark.  302. 
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Where  there  are  two  defendants  in 
an  injunction  bill,  and  one  of  them 
answers  that  he  is  ignorant  of  the 
facts  charged,  the  court  will  not  en- 
tertain a  motion  to  dissolve  until  the 
answer  of  the  other  defendant  is  put 
in.     Councill  v.  Walton,  39  N.  C.  155. 

The  fact  that  one  of  the  defendants 
implicated  in  the  charges  in  a  bill 
for  an  injunction  is  absent  from  the 
state,  and  that  he  is  the  only  one 
who  can  answer  the  allegations  of  the 
bill  on  his  own  knowledge,  will  not 
take  the  case  out  of  the  general  rule 
that  if  the  defendants  are  unable  from 
want  of  knowledge  to  deny  the  ma- 
terial allegations  of  the  bill  the  in- 
junction will  be  retained.  Lines  v. 
Spear,  8  N.  J.  Eq.  154. 

94.  United  States.  —  Adams  v. 
Douglas  Co.,  I  Fed.  Cas.  No.  52. 

Alabama.  —  Dunlap  v.  Clements,  7 
Ala.  539;  Long  i'.  Brown,  4  Ala.  622. 

Arkansas.  —  Johnston  v.  Alexan- 
der, 6  Ark.  302;  Fowler  v.  WiUiams, 
20  Ark.  641. 

Georgia.  —  Semmes  v.  The  Mayor 
and  Council  of  Columbus,  19  Ga. 
471 ;  Denr.is  v.  Green,  8  Ga.  197. 

lozca.  — ■  Shricker  v.  Field,  9  lov.'a 
366. 

Maryland.  —  Jones  v.  Magill,  i 
Bland  177;  Mayor  Etc.  of  Annapolis 
t'.  Harwood,  ^2  Md.  471,  3  Am.  Reo. 
161 ;  Heck  v.  Vollmer,  29  Md.  507. 

Nezv  Jersey.  —  Adams  v.  Hudson 
Co.  Bank,  10  N.  J.  Eq.  535,  64  Am. 
Dec.  469;  Stoutenburgh  v.  Peck,  4 
N.   J.   Eq.   446 ;   Vliet  v.    Lowmason, 

2  N.  J.  Eq.  404;  Price  v.  Clevenger, 

3  N.  J.  Eq.  207. 

New  York.  —  Depeyster  v.  Graves, 
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Although  the  general  rule  is  that  an  injunction  should  not  be 
dissolved  until  all  the  defendants  have  answered,  this  rule  has 
its  exceptions."^     And  a  defendant  not  embraced  in  the  writ  need 


2  Jolins.    Ch.    148;    Malletl   v.   Wey- 
bossett   Bank,   i    Barb.  217. 

North  Carolina.  —  Ashe  v.  Hale, 
40  N.  C.  55;  Ijams  v.  Ijams,  62  N. 
C.  39;  Thompson  v.  AlcNair,  62  N. 
C.  121. 

Virginia.  —  Bahimore  &  O.  R.  Co. 
V.   City  of  Wheeling,   13  Gratt.  40. 

West  Virginia.  —  Livesay  v.  Fcam- 
ster,  21  W.  Va.  83;  Shoup  v.  Knight, 
12  W.  Va.  667. 

As  a  general  rule  an  injunction 
will  not  be  dissolved  without  the  an- 
swer of  the  defendant  on  whom  the 
gravamen  of  the  bill  rests ;  but  if 
the  answering  defendant  is  able  from 
his  own  connection  with  the  subject 
and  consequent  knowledge  to  lay  be- 
fore the  court  facts  which  show  that 
the  complainant  has  no  equity,  the 
injunction  may  be  dissolved  without 
the  answer  of  such  other  defendant. 
Gregory  v.  Stillwell,  6  N.  J.  Eq.  51. 

Where  the  answering  defendants 
in  an  injunction  suit  state  upon  oath 
positively  and  fully  that  a  defendant 
who  has  not  answered  does  not  know 
and  was  not  in  a  situation  to  know 
anything  in  relation  to  the  matters 
charged,  the  injunction  may  be  dis- 
solved upon  the  answer  of  these  de- 
fendants having  the  whole  knowledge 
of  the  transaction,  and  fully  denying 
the  equity  of  the  bill.  Coleman  v. 
Gage,  Clarke's  Ch.   (N.  Y.)   295. 

In  Woolfolk  V.  Rumph,  2,7  Ga.  684, 
the  court  held  that  the  fact  that  an 
answer  under  oath  had  been  waived 
by  the  bill  warranted  the  dissolution 
of  an  injunction  upon  the  coming  in 
of  an  answer  of  only  one  defendant, 
fully  denying  the  equity  of  the  bill, 
though  another  defendant,  upon 
whom  the  gravamen  of  the  charge 
equally  rested,  had  not  answered. 

In  Goodwyn  v.  State  Bank,  4 
Desaus.  (S.  C.)  389,  which  was  a 
suit  to  restrain  the  enforcement  of 
certain  judgments  and  mortgages,  the 
complainants  moved  to  make  certain 
persons  parties  defendant,  and,  not 
having  procured  their  answers,  moved 
for  a  continuance,  which  was  granted; 
whereupon  the  defendants  moved 
that   the   injunction  which   had  been 


obtained  should  be  dissolved  ;  and  the 
court,  observing  that  all  the  circum- 
stances had  been  disclosed  by  the 
answers  and  documents  on  file,  dis- 
solved the  injunction,  though  the  an- 
swers of  the  new  defendants  had  not 
been  received. 

Where  a  trustee  and  a  beneficiary 
are  both  defendants  and  the  trustee 
does  not  answer,  the  beneficiary  may 
move  to  dissolve  on  his  own  answer. 
Jones  V.  Magill,  i  Bland  (Md.)  177, 
in  which  the  court  added  that  where 
fraud  and  collusion  appeared,  the 
beneficiary  had  been  permitted  to 
move  for  a  dissolution,  though  not  a 
party  to  the  suit. 

In  Mobile  School  Com'rs  v.  Put- 
nam, 44  Ala.  506,  the  court  quoted 
the  language  of  Rev.  Code,  §  3438, 
allowing  a  defendant  to  move  to  dis- 
solve an  injunction  on  the  coming 
in  of  the  answer,  to  be  heard  on 
certified  copies  of  the  bill  and  an- 
swer, and  said  that  it  thought  a  fair 
interpretation  of  this  language  would 
authorize  a  motion  for  the  dissolution 
of  an  injunction  upon  the  full  an- 
swer of  a  single  defendant  within 
whose  knowledge  the  facts  charged  in 
the  bill  must  be,  if  they  exist  at  all, 
though  there  were  other  defendants. 
95.  As,  for  example,  where  the 
bill  is  insufficient  On  its  face.  Shoup 
T.  Knight,  12  W.  Va.  667. 

Where  certain  members  of  a  board 
of  county  commissioners  are  defend- 
ants in  an  injunction  suit,  and  two  of 
them,  having  answered,  move  to  dis- 
solve, and  the  motion  is  heard  with- 
out complainant  objecting  to  the  ab- 
sence of  an  answer  from  the  others, 
and  the  answering  defendants  appear 
to  have  had  the  same  opportunities  as 
the  others  for  knowing  and  under- 
standing the  transactions,  and  show 
clear  grounds  for  dissolution,  it  is 
not  error  to  dissolve.  Douglass  v. 
Commissioners  of  Baker  Co.,  23 
Fla.  419,  2  So.  776. 

In  Baltimore  &  0.  R.  Co.  v.  City 
of  Wheeling,  13  Gratt.  (Va.)  40,  the 
court,  while  recognizing  the  rule,  said 
there    were    many    e.xceptions    to    it. 
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not,  it  seems,  answer  in  order  to  prevent  the  continuance  of  an 
injunction."" 

(3.)  Answer  of  Co-Defendant.  —  On  a  motion  to  dissolve  an  injunc- 
tion the  sworn  answer  of  one  of  several  defendants  may  be  used  as 
an  affidavit  in  support  of  the  bill."^  But  when  the  defendant  whose 
answer  is  sought  to  be  used  is  not  included  in  the  injunction,  the 
rule  seems  to  be  otherwise.'**  The  answer  of  certain  defendants 
to  the  efifect  that  facts  stated  in  a  paper  called  the  answer  of  another 
defendant  are  substantially  correct  as  far  as  they  are  concerned, 
sworn  to  before  the  latter  answer  was  verified  or  filed,  is  insufftcient 
on  which  to  move  for  the  dissolution  of  an  injunction.®^ 

b.  Time  of  Filing.  —  The  fact  that  an  answer  has  been  volun- 
tarily and  prematurely  filed  does  not  restrict  its  efifect,  on  a  motion 


among  which  was  that  of  the  case  of 
a  defendant  foreign  corporation, 
which  could  not  be  compelled  to  an- 
swer. 

96.  An  injunction  will  not  be 
continued  on  the  ground  that  a  de- 
fendant in  the  suit,  who  is  not,  how- 
ever, embraced  in  the  writ,  has  not 
yet  answered,  since  his  answer  could 
not  be  used  against  his  co-defendant. 
Wilson  V.  Hendricks,  54  N.  C.  295. 
See  also  Evans  v.  Lovengood,  54  N. 
C.  298. 

The  general  rule  that  one  defend- 
ant cannot  move  to  dissolve  an  in- 
junction until  the  other  defendants 
have  answered  does  not  apply  where 
the  remedy  is  sought  against  the  de- 
fendant alone  who  has  answered, 
when  the  equity,  if  any,  must  spring 
from  his  acts  or  declarations,  and 
there  is  no  community  of  interest  be- 
tween the  defendants,  but  only  be- 
tween one  of  them  and  the  complain- 
ant.    Marvel  v.  Ortlip,  3  Del.  Ch.  9. 

Contra.  —  Vandervoort  v.  Williams, 
Clarke's  Ch.  (N.  Y.)  377,  holding 
that  where  a  president  of  a  bank  is 
made  a  party  defendant  as  an  indi- 
vidual to  an  injunction  suit  to  which 
the  bank  itself  is  also  a  party,  and 
the  president  and  the  bank  are  both 
implicated  by  the  bill  in  the  same 
charge,  and  the  bank  answers  by  its 
cashier  and  the  president  does  not 
answer,  the  injunction  will  not  be 
dissolved  upon  the  answer  of  the  bank 
alone,  nor  until  the  answer  of  the 
president  comes  in,  even  though  the 
writ   runs   against   the   bank  alone. 

97.  Blossom  v.  Van  Amringe,  62 
N.  C.  133. 
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In  Hammett  v.  Christie,  21  Ga.  251, 
complainant  sued  to  enjoin  the  col- 
lection of  a  judgment,  recovered  by 
one  defendant  and  assigned  to  the 
other,  alleging  that  the  assignment 
was  collusive  and  fraudulent.  The 
injunction  was  issued  against  both 
defendants.  The  first  defendant  an- 
swered that  the  assignment  was  for 
collection  merely,  while  the  second 
defendant,  in  his  answer,  averred  a 
consideration  therefor.  It  was  held 
that  the  two  defendants  were  so  in- 
terested in  the  subject-matter  and  so 
connected  as  to  require  the  answers  of 
both  to  be  considered  on  a  motion  to 
dissolve,  and  as,  taken  together,  they 
tended  to  sustain  the  bill,  the  motion 
must  be  refused. 

98.  Van  Syckel  v.  Emery,  18  N. 
J.  Eq.  387;  Wilson  v.  Hendricks,  54 
N.  C.  295.  See  also  Evans  v.  Loven- 
good, 54  N.  C.  298. 

Contra.  —  Rockwell  v.  Lawrence,  5 
N.  J.  Eq.  20,  holding  that  where  an 
injunction  is  sought  merely  as  aux- 
iliary to  a  bill  for  specific  perform- 
ance, for  the  purpose  of  restraining 
a  subsequent  purchaser  from  pro- 
ceeding in  ejectment  to  recover  the 
property  from  the  complainant,  the 
answer  of  the  vendor  denying  a  con- 
tract with  the  complainant  may  be 
considered  on  a  motion  to  dissolve 
the  injunction,  as  supplementing  the 
answer  of  the  subsequent  purchaser 
denying  any  knowledge,  information 
or  belief  of  such  a  contract,  though 
the  vendor  himself  is  not  included  in 
the  injunction. 

99.  Carr  v.  Weld,  18  N.  J.  Eq.  41- 
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to  dissolve,  to  that  of  an  affidavit,  but  it  will  be  given  the  full  effect 
of  an  answer.^  An  answer  verified  by  the  defendant  may  be  used 
on  a  motion  to  dissolve,  though  not  filed  in  court  till  after  his 
death. - 

c.  Substance  of  Anszver. — (l.)  Denials.  —  (A.)  Generally.  —  In 
order  that  an  allegation  of  the  bill  or  complaint  be  adequately  con- 
troverted on  an  interlocutory  application,  so  as  to  prevent  it  being 
taken  as  true,  it  is  necessary  that  the  answer  deny  it.^  A  failure 
to  answer  part  of  the  complainant's  allegations  gives  rise  to  presump- 
tions adverse  to  defendant.* 


1.  Brooks  V.  Bicknell,  3  McLean 
250,  4  Fed.  Cas.  No.  1944. 

2.  Dennis  v.  Green,  8  Ga.  197. 

3.  United  States.  —  Young  v. 
Grundy,  6  Cranch  51. 

Maryland.  —  Cronise  v.  Clark,  4 
Md.  Ch.  313 ;  Hutchins  v.  Hope,  12 
Gill  &  J.  244;  Briesch  v.  McCauley, 
7  Gill  189. 

Neiv  Jersey.  —  Johnston  v.  Corey, 
25  N.  J.  Eq.  311. 

North  Carolina.  —  Wilson  v.  Hen- 
dricks, 54  N.  C.  295. 

Tennessee.  —  Tyne  v.  Dougherty,  3 
Tenn.  Ch.  52. 

Virginia.  —  Scott  v.  Loraine,  6 
Munf.    117. 

"  When  a  defendant  asks  the  court 
to  act  on  his  answer,  as  he  does 
when  he  moves  to  dissolve  an  injunc- 
tion, ,it  is  not  sufficient  that  he  should 
make  an  answer  which  merely  does 
not  admit  the  ground  of  the  plain- 
tiff's equity,  but  it  must  set  forth  a 
full  and  fair  discovery  of  all  the  mat- 
ters within  his  knowledge  or  in  his 
power  to  discover,  and  then  deny  the 
material  grounds  upon  which  the 
plaintiff's  equity  is  founded.  An  an- 
swer that  is  evasive,  that  declines  ad- 
mitting or  denying  a  fact  positively 
when  it  is  in  the  party's  power,  if  he 
will,  to  obtain  information  that  will 
enable  him  to  admit  or  deny  the  fact ; 
and,  much  more,  an  answer  that  keeps 
back  information  that  is  possessed  by 
a  party  upon  a  material  fact,  on  the 
pretense  that  the  defendant  cannot 
give  the  information  with  all  the 
minuteness  of  which  the  subject  is 
susceptible  —  such  an  answer  ought 
not  to  entitle  the  person  who  makes 
it  to  any  favor."  Thompson  v.  refills, 
39  N.  C.  390. 

In  Shotwell  v.  Strubble,  21  N.  J. 
Eq.  31,  a  bill  was  filed  for  a  discov- 


ery of  the  consideration  of  a  sealed 
bill  given  by  an  intestate  alleged  to 
have  been  mentally  incompetent  and 
subjected  to  undue  influence,  and  to 
enjoin  proceedings  at  law  thereon. 
The  answer  denied  the  imbecility 
and  undue  influence.  But  the  court 
held  that  inasmuch  as  the  consid- 
eration of  the  bill  was  not  disclosed 
by  the  answer  the  injunction  should 
be  continued;  since,  though  the  bill 
being  under  seal  was  valid  without  a 
consideration,  the  want  thereof  was 
an  evidentiary  circumstance  bearing 
on  the  alleged  undue  influence;  and 
while  the  answer  was  sufficient  to  dis- 
solve the  injunction  so  far  as  the 
imbecility  and  undue  influence  were 
concerned,  it  would  not  prevent  the 
complainant  from  setting  up  that  de- 
fense at  law,  nor  warrant  the  chan- 
cellor in  inferring  that  the  complain- 
ant could  not  successfully  sustain  it. 
The  case  consequently  fell  within  the 
rule  that  an  injunction  will  not  be 
dissolved  except  on  a  full  answer  to 
every  material  equity  of  the  bill. 

Where  a  bill  is  filed  to.  enjoin  a 
trespass  and  also  for  a  decree  for  the 
specific  performance  of  an  agree- 
ment, and  the  answer  swears  off 
the  equity  as  to  the  agreement,  but 
admits  the  trespass,  an  injunction 
should  not  be  dissolved.  Justices  of 
Pike  Co.  V.  Griffin  and  West  Point 
Plank  Road  Co.,  11  Ga.  246. 

Where  a  defendant  peremptorily 
declines  to  answer  interrogatories  to 
a  bill  for  an  injunction  which  seek  to 
sift  his  conscience  as  to  matter  of 
estoppel,  and  the  denials  in  his  an- 
swer are  equivocal  and  evasive,  the 
refusal  to  dissolve  a  temporary  in- 
junction is  proper.  Forney  v.  Cal- 
houn  Co.,  84  Ala.  215,  4   So.   153. 

4.     On  a  motion  to  dissolve  an  in- 
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(B.)  Necessity  of  Fullness,  Clearness,  Etc — In  order  to  sustain 
the  defciulant's  position  on  an  interlocutory  hearing,  the  denials  of 
his  answer  must  be  full,  clear,  positive,  explicit  and  complete,  with- 
out ambiguity,   equivocation  or  evasion. °     A   rule   of   frankness   is 


junction,  everything  is  to  be  pre- 
sumed against  the  defendant  in  re- 
spect of  any  matter  to  which  he  could 
answer  directly,  but  has  not  done  so. 
Parks  V.  Spurgin,  38  N.  C.  I53- 

Where  a  defendant  on  a  motion 
for  a  preliminary  injunction  contro- 
verts by  his  affidavit  but  one  allega- 
tion of  the  bill,  every  intendment 
must  be  taken  against  him  as  an  ad- 
mission of  all  the  matter  stated  in 
the  bill  which  he  does  not  contro- 
vert. Brown  v.  Pacific  Mail  S.  S.  Co. 
5  Blatchf.  525,  4  Fed.  Cas.  No.  2025. 

5.  United  States.  —  United  States 
V.  Parrott,  i  McAll.  271,  27  Fed.  Cas. 
No  15,998;  Bonaparte  v.  Camden  & 
A.  R.  Co.,  I  Bald.  205,  3  Fed.  Cas. 
No.  1617. 

Alabama.  —  Forney  v.  Calhoun  Co., 
84  Ala.  215,  4  So.  153;  Henry  t:  Wat- 
son, 109  Ala.  335,  19  So.  413;  Cham- 
bers V.  Alabama  Iron  Co.,  67  Ala. 
353;  Kinney  v.  Emminger,  87  Ala. 
340,  6  So.  72;  Columbus,  W.  R. 
Co.  V.  Witherow,  82  Ala.  190,  3  So. 
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Georgia.  —  Upson  Co.  R.  Co.  v. 
Sharrnan,  37  Ga.  644;  Jackson  v. 
Jones,  25  Ga.  93 ;  Wooten  v.  Sinith, 
27  Ga.  216;  Horn  v.  Thomas,  19  Ga. 
270. 

Idaho.  —  Oro  Fino  Min.  Co.  v. 
Cullen,  I   Idaho  113. 

Indiana.  —  Thompson  v.  Adams,  2 
Ind.    151. 

Iowa.  —  Sinnett  v.  Moles,  38  Iowa 

25- 

Kentucky.  —  Lee  v.  Vaughan,  2  Ky. 
238. 

Michigan.  —  Attorney  v.  Oakland 
Co.   Bank,  Walk.   Ch.  90. 

Mississippi.  —  Buckner  v.  Bierne, 
17  Aliss.  304;  Richardsoii  v.  Light- 
cap,  52  Miss.  508. 

New  Jersey.  —  Scull  v.  Reeves,  3 
N.  J.  Eq.  84,  29  Am.  Dec.  694;  Smith 
V.  Loomis,  5  N.  J.  Eq.  60;  Gibby  v. 
Hall,  27  N.  J.  Eq.  282;  Woodruff  v. 
Ritter,  26  N.  J.  Eq.  86 ;  Kuhl  v.  Mar- 
tin, 26  N.  J.  Eq.  60. 

New  York.  —  American  Grocer 
Pub.  Ass'n  V.  The  Grocer  Pub.  Co., 
51  How.  Pr.  402. 
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North  Carolina.  —  Dcavcr  v.  Eller, 
42  N.  C.  24 ;  Monroe  v.  Mclntyre,  41 
N.  C.  65;  Sharpe  z:  King,  38  N.  C. 
402;  Miller  v.  Washburn,  38  N.  C. 
161;  Perry  v.  Michaux,  79  N.  C.  94; 
Symons  v.  Reid,  58  N.  C.  327;  Allen 
V.  Pearce,  59  N.  C.  309;  Moore  v. 
Hylton,  16  N.  C.  429. 

Tennessee.  —  Haynes  v.  Hazlerigg, 
I  Tenn.  242. 

West  Virginia.  —  Mason  City,  S.  & 
AI.  Co.  V.  Town  of  Mason,  23  W.  Va. 
211;  Shoup  V.  Knight,  12  W.  Va. 
667;  Schoonover  v.  Bright,  24  W.  Va. 
698;  Hayzlett  v.  McAIillan,  11  W. 
Va.  464;  Cox  V.  Douglass,  20  W.  Va. 
175-  . 

]Visconsin.  —  Tainter  v.  Lucas,  29 
Wis.  375. 

See  also  Rembert  v.  Brown,  17  Ala. 
667. 

Denials  in  an  answer  in  an  in- 
junction suit,  on  which  a  inotion  to 
dissolve  is  based,  must  be  direct  and 
positive,  and  an  averment  that  some 
few  allegations  in  the  bill  contain 
some  truths,  but  that  the  entire  con- 
tents thereof  in  the  manner  and  form 
thereof  are  wholly  untrue,  followed 
by  defendant's  version  of  the  facts, 
involving  a  qualified  denial  of  the 
bill,  is  insufficient  to  warrant  a  dis- 
solution. jMabel  Min.  Co.  v.  Pearson 
Coal  &  Iron  Co.,  121  Ala.  567,  25  So. 
754- 

The  rule  is  strictly  adhered  to  in 
cases  of  fraud.  Vreeland  v.  New 
Jersey  Stone  Co.,  25  N.  J.  Eq.  140; 
Smith  V.  Loomis,  5  N.  J.  Eq.  60.  See 
Jackson  v.  Darcy,  i  N.  J.  Eq.  194, 
and  Hartly  v.  Hartly  (N.  J.),  4  Atl. 
677. 

Where  a  bill  to  enjoin  the  prosecu- 
tion of  an  attachment  suit  as  fraud- 
ulent toward  other  creditors  of  the 
attachment  defendant  alleges  that  the 
claim  of  the  attachment  plaintiff  was 
largely  simulated,  having  no  reality  of 
existence  except  for  a  very  small  sum, 
the  answer,  in  order  to  warrant  a  dis- 
solution of  a  temporary  injunction  on 
its  denials,  should  not  only  deny  the 
fact  of  the  debts  being  feigned,  and 
assert  the  valuable  character  of  the 
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imposed  on  the  defendant,"  and  liis  position  must  not  only  be  one  of 


consideration  therefor,  but  should 
state  fully  and  without  evasion  the 
nature  of  the  consideration,  whether 
it  was  for  money  loaned,  labor  done, 
property  sold,  or  otherwise.  Cart- 
wright  V.  Bamberger,  90  Ala.  405,  8 
So.  264. 

Where  there  are  particular  charges, 
they  must  be  answered  particularly 
and  precisely,  and  not  in  the  general 
manner,  though  the  general  answer 
may  amount  to  a  full  denial  of  the 
charges.     Everly  v.  Rice,  4  N.  J.  Eq. 

553; 

The  denial  of  a  purchaser  at  a 
foreclosure  sale  that  he  ever  "  heard  " 
of  a  previous  release  of  the  mort- 
gaged premises  until  after  he  had 
bought  and  received  his  deed,  is 
not  a  sufficient  denial  to  warrant 
the  dissolution  of  an  injunction  re- 
straining his  ejectment  suit  for  the 
premises,  it  appearing  that  the  re- 
lease was  a  matter  of  record.  Pier- 
son  V.  Ryerson,  5  N.  J.  Eq.  196. 

Where  a  defendant  in  a  suit  by  his 
cotenants  to  restrain  his  disposition 
of  fixtures  in  a  mill  property  of  which 
he  has  possession  denies  generally 
that  the  articles  named  are  fixtures, 
or  that  they  were  paid  for  by  the 
complainants,  but  avers  that  they 
were  put  into  the  mill  by  himself  as 
tenant  for  his  own  use,  "  and  many  of 
them  were  purchased  and  put  there 
and  paid  for  by  him  long  after  the 
date  of  the  alleged  payment  by  other 
persons,  set  forth  in  the  bill,"  the 
denial  is  not  a  sufficiently  satisfactory 
exposition  of  the  facts  to  warrant  the 
refusal  of  a  preliminary  injunction. 
Ashby  V.  Ashby  (N.  J.  Eq.),  40  AtL 
118. 

Though  an  answer  to  a  bill  of 
interpleader  denies  that  there  is  any 
agreement  between  the  answering  de- 
fendant and  her  co-defendant  by 
which  the  latter  can  claim  a  right 
to  the  fund  in  suit,  a  preliminary  in- 
junction restraining  the  defendants 
from  prosecuting  actions  at  law  for 
the  fund  will  nevertheless  be  con- 
tinued, as  the  equity  of  the  bill  is 
not  that  the  co-defendant  has  a  right 
to  the  fund,  but  only  that  he  claims 
such  a  right,  and  this  equity  is  not 
controverted  by  the  answer.  Ireland 
V.  Kelly,  60  N.  J.  Eq.  308,  47  Atl.  51. 


Where  a  bill  for  an  injunction  al- 
leges that  the  defendants  agreed  to 
make  plaintiff  an  absolute  title  to  cer- 
tain land  in  which  other  persons  had 
a  partial  estate  in  remainder,  and 
to  the  bill  is  attached  the  deed  io 
the  plaintiff  containing  a  covenant  of 
warranty  of  title  to  all  the  land  in 
fee  simple,  the  defendants'  failure  in 
their  answer  to  explain  this  deed, 
while  alleging  that  they  agreed  only 
to  convey  their  own  interest,  renders 
the  answer  evasive  so  as  to  require 
the  continuance  of  a  temporary  in- 
junction. Jones  V.  Edwards,  57  N. 
C.  257. 

In  Swindall  v.  Bradley,  56  N.  C. 
353,  a  suit  by  a  remainderman  to 
prevent  property  being  removed 
from  the  state,  the  plaintiff  alleging 
that  it  was  rumored  that  the  defend- 
ant was  about  to  leave  the  state  and 
sell  his  perishable  property,  it  was 
held  that  an  answer  denying  defend- 
ant's intention  to  leave  the  state  or 
remove  the  property,  but  which  is 
altogether  silent  respecting  the  charge 
that  he  was  about  to  sell  his  perish- 
able property,  was  evasive  and  was 
to  be  so  treated  on  a  motion  to  dis- 
solve. 

In  Blundon  v.  Crosier,  93  j\Id.  355, 
49  Atl.  I,  a  suit  to  restrain  a  board 
of  highway  commissioners  from  ap- 
plying public  funds  to  the  improve- 
ment of  certain  roads,  the  bill  con- 
tained an  insinuation  that  the  discre- 
tion vested  in  the  board  was  exercised 
with  improper  motives  for  the  bene- 
fit .  of  two  of  its  members,  but  the 
answer  denied  this  insinuation  and 
averred  that  the  roads  were  selected 
by  the  unanimous  votes  of  all  three 
members  with  the  advice  and  con- 
sent of  the  Geological  Survey  Com- 
mission, as  being  the  most  impor- 
tant and  most  traveled  roads  in  the 
county,  and  that  the  selection  was  in 
no  wise  influenced  by  the  fact  that 
two  of  the  board  chanced  to  be  real 
estate  owners  on  or  near  the  roads. 
The  answer  was  held  responsive  to 
the  allegations  of  the  bill,  so  as  to 
warrant   a  dissolution. 

6.  Deaver  v.  Eller,  42  N.  C.  24; 
Thompson  v.  Mills,  39  N.  C.  390; 
Salmon   v.    Clagett,   3    Bland    (Md.) 
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candor,  but  also  credible'  A  mere  formal,  technical  or  literal  tlenial, 
\vhich  still  leaves  in  existence  inferences  adverse  to  the  defendant, 
is  insufficient  ;**  while,  on  the  other  hand,  a  formal  denial  is  unnec- 
essary if  the  answer  avers  facts  showing  that  the  allegations  of  the 
complainant  are  untrue.''  .  An  argumentative  denial  is  bad.'" 

(C.)  Failure  to  Deny  Facts  Immaterial  to  Equity.  — To  prevent  or 
overthrow  a  preliminary  injunction  it  is  not  necessary  that  all 
the  allegations  of  the  bill  l)e  denied,  if  those  are  denied  on  which 
the  equity  of  the  injunction  rests." 


io6.     See    also    Keighler    v.    Savage 
Mig.  Co.,  12  Md.  583. 

7.  American  Grocer  Pub.  Ass'n  v. 
The  Grocer  Pub.  Co.,  51  How.  Pr. 
(N.  Y.)  402;  Monroe  t'.  Mclntyre, 41 
X.  C.  65;  Sharpc  v.  King,  38  N.  C. 
402;  Perry  v.  Micliaux,  79  N.  C.  94; 
Moore  v.  Hylton,  16  N.  C.  429. 

8.  Fleischman  v.  Young,  9  N.  J. 
Kq.  620;  Allen  v.  Hawley,  6  Fla.  142, 
63  Am.  Dec.  198;  Everly  v.  Rice,  4 
N.  J.  Eq.  553;  Brown  v.  Fuller,  13 
N.  J.  Eq.  271 ;  Henry  z'.  Watson,  109 
Ala.  335,  19  So.  413;  Smith  v. 
Loomis,  5  N.  J.  Eq.  60. 

An  answer  in  which  the  denial  is 
made  in  such  form  as  to  leave  it  in 
doubt  whether  it  controverts  the 
facts  alleged,  or  only  the  facts  in 
the  manner  and  form  and  at  the  time 
alleged  in  the  bill,  is  evasive,  and 
will  not  avail  to  dissolve  an  injunc- 
tion; but  notwithstanding  such  eva- 
sive denial,  if  other  parts  of  the 
answer  allege  facts  responsive  to  the 
bill  and  which  are  inconsistent  with 
and  thus'  deny  its  material  allega- 
tions, such  portions  of  the  answer 
may  be  taken  in  connection  with  the 
evasive  denials,  and  form  together  a 
sufficient  denial  to  entitle  the  de- 
fendant to  a  dissolution.  McMahon 
V.  O'Donnell,  20  N.  J.  Eq.  306. 

An  answer  is  not  necessarily  to  be 
taken  as  meeting  and  overcoming  the 
allegations  in  a  complaint  for  an  in- 
junction merely  because  it  is  couched 
in  terms  of  denial,  where  the  denials 
and  explanations  are  themselves  such 
as  to  leave  great  suspicion  that  they 
are  untrue  or  evasive.  Storer  v. 
Coe,  2  Bosw.  (N.  Y.)  661.  In  this 
case,  which  was  a  suit  to  enjoin  the 
enforcement  of  usurious  contracts  by 
the  use  of  securities  pledged  on  ac- 
count thereof,  the  court  refused  to 
accept  the  explanation  given  by  the 
defendant    that    the    excessive    pay- 
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ments  admitted  to  have  been  receiveJ 
were  not  made  in  pursuance  of  any 
agreement  existing  at  the  time  of  the 
loan,  but  were  mere  voluntary  dona- 
tions by  the  plaintiff  in  consideration 
of  the  extra  trouble  to  which  the  de- 
fendant had  been  put  in  procuring 
the  money  for  the  loans. 

Where  a  bill  by  a  divorced  wife  to 
enjoin  a  threatened  disposal  of  com- 
munity property  by  her  former  hus- 
band alleges  that  he  transported  her 
into  a  strange  countrj' for  the  purpose 
of  having  her  served  in  the  divorce 
suit,  a  denial  in  the  answer  that  de- 
fendant "  fraudulently  transported  the 
said  plaintiff  into  the  said  K.  county 
for  the  purpose  of  having  her  served,'' 
etc.,  is  a  palpable  evasion  of  the  sub- 
stance of  the  allegation,  and  is  in- 
sufficient on  which  to  base  a  motion 
to  dissolve.  DeGodey  v.  Godey,  39 
Cal.  157. 

9.  Knoblauch  v.  Minneapolis,  50 
Minn.  321,  57  N.  W.  928. 

In  Inhabitants  of  Winslow  v.  Hud- 
son, 21  N.  J.  Eq.  172,  which  was  a 
suit  to  enjoin  a  case  at  law  on  a 
township  bond  given  as  a  bounty  for 
enlisting  in  the  federal  army  in  the 
civil  war,  the  ground  of  relief  being 
that  the  defendant  did  not  so  enlist 
and  did  not  send  a  substitute,  alle- 
gations in  the  answer  that  he  re- 
ported for  duty  as  a  drafted  man, 
was  examined,  accepted  and  enrolled, 
and  was  twice  furloughed,  each  time 
reporting  himself  for  duty,  were  held 
to  constitute  an  answer  to  the  equity 
of  the  bill  and  require  a  dissolution 
of  the  injunction. 

10.  Bigham  v.  Gorham,  52  Ga. 
329 ;  Coleman  v.  Hudspeth,  49  Miss. 
562;  Stitt  V.  Hilton,  30  N.  J.  Eq.  579. 

11.  Marvel  v.  Ortlip,  3  Del.  Ch. 
9;  Stitt  V.  Hilton,  31  N.  J.  Eq.  285; 
Walker  v.  Backus  Heating  Co.,  07 
Wis.  160,  72  N.  W.  230. 
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(D.)  Denial  of  Intention.  —  The  weight  of  authority  indicates  that 
the  defendant's  denial  or  disclaimer  of  an  intention  to  do  the  act 
sought  to  be  restrained  is  not  sufficient  to  prevent  or  dissolve^-  an 


Where  the  answers  of  the  defend- 
ants in  an  injunction  suit  fully  and 
emphatically  negative  all  fraud 
charged  upon  them,  which  constitutes 
the  gravamen  of  the  complainant's 
bill,  it  is  proper  to  dissolve  a  tempo- 
rary injunction.  Saunders  v.  Cavett, 
38  Ala.  51  ;  VVorthington  v.  Hatch 
CAla.),  13  So.  518. 

Where  the  answer  to  a  bill  to  en- 
join the  collection  of  a  judgment  or 
execution  so  far  denies  the  allega- 
tions of  the  bill  as  to  leave  it  with- 
out equity  with,  respect  to  the  other 
facts  not  denied,  the  injunction  may 
properly  be  dissolved  on  the  answer. 
Rice  V.  Tobias,  83  Ala.  348,  3  So.  670. 
The  court  seemed  to  distinguish  this 
case  from  one  where  the  retention 
of  the  injunction  was  necessary  to 
prevent  irreparable  damage.  See  also 
Rogers  v.  Bradford,  29  Ala.  274. 

12.  An  injunction  in  favor  of  a 
wife  restraining  her  husband  from 
disposing  of  his  property  will  not  be 
dissolved  upon  the  mere  allegation  in 
the  husband's  answer  that  he  has  no 
intention  of  doing  so.  Hammond  v. 
Hammond,  Clarke's  Ch.  (N.  Y.)  151. 
In  this  case  the  court  said  that  if 
the  defendant  had  no  intention  of 
disposing  of  his  property  the  writ 
would  not  annoy  him,  while  if  he 
had,  and  the  complainant  proved  to 
be  the  injured  party,  she  would  be 
remediless. 

Where  a  suit  is  brought  to  en- 
join the  attorney  general  of  a  state 
from  enforcing  a  statute  alleged  to 
be  invalid,  the  presumption  is  that 
if  the  act  is  valid,  as  the  defendant 
in  his  answer  affirms,  he  will  perform 
his  official  duty  by  undertaking  its 
enforcement ;  and  hence  his  averment 
that  he  does  not  intend  to  enforce 
the  statute,  or  does  not  as  yet  know 
what  he  will  do,  is  without  force. 
Simpson  v.  Union  Stock  Yards  Co., 
no  Fed.  799. 

On  a  motion  for  a  preliminary  in- 
junction to  restrain  an  act  which  the 
defendant  had  prepared  to  do,  the 
court  is  not  obliged  to  take  his  dis- 
claimer    in     his     answer,     that     he 


has  ceased  to  entertain  an  intention 
to  perform  the  same.  Fleckenstein 
Bros.  V.  Fleckenstein  (N.  J.  Eq.),  53 
Atl.   1043. 

Where  a  preliminary  injunction  is 
sought  to  restrain  the.  negotiation  of 
a  note  alleged  to  have  been  improp- 
erly obtained  by  defendant,  the  lat- 
tcr's  answer  that  he  does  not  intend 
to  transfer  the  note  is  insufficient  to 
prevent  the  issuance  of  the  writ ; 
since  before  the  note  matures  he  may 
change  his  mind,  and  the  complainant 
has  the  right  to  be  protected  against 
every  contingency.  Crandali  v.  Grow, 
41  N.  J.  Eq.  482,  4  Atl.  311. 

"  While  a  doubt  arising  from  the 
defendant's  avowal  of  an  intention  to 
refrain  from  doing  that  of  wdiich  the 
plaintiffs  complain  may  have  war- 
ranted a  postponement  of  the  issu- 
ance of  an  injunction,  it  did  not  re- 
quire a  dismissal  of  their  bill."  Real 
Estate  Trust  Co.  v.  Hatton,  194  Pa. 
St.  449,  45  Atl.  379. 

Compare  Benton  v.  Budd,  120  Cal. 
329,  52  Pac.  851;  Whalen  v.  Dalash- 
mutt,  59  Md.  250,  where  the  court 
said :  "  It  is  a  well-settled  pruiciple 
that  where  a  defendant  asserts  posi- 
tively that  it  is  not  his  intention  to 
do  a  certain  act  or  to  violate  any 
particular  right  asserted  by  the  plain- 
tiff, and  there  is  no  evidence  to  the 
contrary,  an  injunction  will  not  be 
decreed.  The  court  will  neither 
grant  nor  continue  an  injunction  in 
the  face  of  such  disclaimer." 

And  in  McFadden  v.  Town  of 
Dresden,  80  Me.  134,  13  Atl.  275,  it 
was  held  that  where  the  authorities 
of  a  town  deny,  in  answer  to  a  bill 
to  enjoin  them  from  dividing  public 
funds  among  the  citizens,  that  they 
have  any  intention  of  doing  so,  but 
assert  on  the  contrary  that  they  have 
been  advised  that  such  a  course  will 
be  illegal,  the  injunction  will  be  dis- 
missed, though  a  popular  vote  of  the 
citizens  might  be  taken  to  indicate  a 
willingness  and  perhaps  an-  intention 
to  make  such  division,  if  it  could 
be   lawfully    done. 
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injunction.     So,   where   ihe   bill   allci;vs    fraud    in   the   defendant,   a 
mere  denial  of  fraudulent  intent  is  ineffectual. '•' 

(E.)  Opinions  and  Conclusions. — The  denials  in  the  answer  must 
amount  to  more  than  expressions  of  mere  opinion,  or  the  assertion 
of  mere  lejral  conclusions  on  the  part  of  the  defendant.' ■»     And  the 


13.  In  Perkins  7'.  Warren,  6  How. 
Pr.  (N.  Y.)  341,  the  court  said  it 
admitted  that  a  mere  denial  of  a 
fraudulent  intent  could  not  avail  a 
defendant  on  an  appHcation  to  re- 
strain him  from  disposing  of  his 
property  pendente  lite,  where  the 
facts  established  authorize  the  legal 
inference  that  his  intent  was  fraudu- 
lent. 

On  a  motion  tO'  dissolve,  mere  de- 
nials of  fraud  or  of  fraudulent  in- 
tent in  the  answer,  without  a  full 
explanation  of  the  facts  disclosed  in 
the  bill  and  its  supporting  affidavits, 
leave  the  question  of  fraud  unsettled. 
Hayden  v.  Thrasher,  20  Fla.  715. 

14.  Callaway  v.  Jones,  19  Ga. 
277 ;  Indian  River  Steamboat  Co.  v. 
East  Coast  Transp.  Co.,  28  Fla.  387, 
10  So.  480;  Burnley  v.  Cook,  13 
Tex.  586.  See  also  Chase  v.  Man- 
hardt,   i   Bland    (Md.)    333. 

Ordinarily  an  injunction  will  not 
be  dissolved  upon  the  denials  of  the 
iinswer  when  they  are  stated  merely 
as  conclusions,  or  as  inferences  to 
be  drawn  from  facts  alleged  in  the 
bill.  To  overthrow  allegations  of 
fact  in  the  bill  the  answer  must  deny 
the  existence  of  such  facts  specific- 
ally, and  without  equivocation  or 
evasion.  Hence,  where  the  bill  al- 
leges facts  constituting  title  in  the 
complainant  in  the  subject-matter  of 
the  controversy,  and  the  answer  de- 
pends upon  a  want  of  such  title  in 
the  complainant,  a  mere  denial  of 
such  ownership  as  a  conclusion  is 
insufficient,  since  from  it  the  court 
cannot  know  the  correctness  of  the 
conclusion ;  and,  on  the  same  prin- 
ciple, where  denials  of  complainant's 
ownership  are  based  upon  a  counter- 
claim of  title  by  the  defendaii't,  his 
mere  assertion  of  title  as  a  conclu- 
sion is  insufficient,  but  the  facts  from 
which  the  interest  would  arise  should 
be  set  forth,  so  that  the  court  can 
see  that  the  claim  is  well  founded. 
Mobile  &  M.  R.  Co.  v.  Alabama  M. 
&  R.  Co.,  123  Ala.  14s,  26  So.  324. 
In  Judd  V.  Hatch,  31  Iowa  491,  a 
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suit  to  restrain  the  sale  of  plaintiff's 
homestead  under  execution,  the  de- 
fendants denied  "  that  said  premises 
are  exempt  from  levy  and  sale  on 
execution  of  defendants,  as  the  home- 
stead of  the  plaintiff;"  and  it  was 
held  that  as  the  defendant  had  pre- 
viously expressly  admitted  all  the 
facts  alleged  showing  that  the  prop- 
erty was  exempt,  the  denial  amounted 
to  simply  a  conclusion  of  law  which 
was  not  available  on  a  motion  to 
dissolve. 

In  Salmon  v.  Clagett,  3  Bland 
(Md.)  125,  the  court  said  that  if  the 
bill  states  facts  which  amount  to 
constructive  notice  it  is  not  enough 
for  the  defendant  to  deny  notice,  but 
he  must  answer  to  the  facts  which 
constitute  notice. 

Where  a  complaint  to  enjoin  the 
excavation  of  a  street  alleges  that  it 
was  laid  out  and  dedicated  as  a 
public  highway  many  years  ago  and 
was  since  used  as  a  public  thorough- 
fare, etc.,  a  denial  that  there  is  such 
a  street  in  the  town  is  evasive  and 
indirect,  amounting  merely  to  the 
defendant's  own  conclusion  of  law, 
and  is  insufficient  on  which  to  predi- 
cate a  motion  for  the  dissolution  of 
a  temporary  injunction.  Fuhn  v. 
Weber,  38  Cal.  636. 

Where  public  officers  intrusted 
with  the  protection  of  canal  property 
file  a  bill  under  the  sanction  of  their 
official  oaths,  alleging  that  an  in- 
tended encroachment  will  prove  in- 
jurious to  the  embankments  of  the 
canal,  a  private  defendant  will  be 
enjoined  from  interfering  with  the 
waters  or  embankments,  notwith- 
standing he  expresses  in  his  answer 
under  oath  the  opinion  that  the  in- 
tended trespass  will  not  injure  the 
public.  Attorney  General  v.  Cohoes 
Co.,  6  Paige  Ch.    (N.   Y.)    133- 

An  injunction  will  not  be  dissolved 
upon  an  answer  which,  while  denying 
the  equity  of  the  bill  in  terms,  leaves 
it  in  doubt  how  much  of  the  answer 
is  fact  and  how  much  opinion.     Be- 
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denials  will  have  no  effect  on  the  court's  construction  of  wTitteu 
uistruments,  since  such  denials  are  merely  conclusions  on  a  matter 
properly  for  the  court  to  determine.^"  Again,  the  denials  must  not 
be  merely  of  the  complainant's  opinions  or  conclusions. ^° 

(F.)  On  Information  and  Belief.  —  The  general  rule  is  that  on  a 
motion  to  dissolve  an  injunction  upon  the  bill  and  answer  every 
allegation  positively  sworn  to  in  the  bill  and  which  is  not  substan- 
tially denied  in  the  answer  upon  the  defendant's  own   knowledge 


nevolent   Soc.   v.    Benevolent   Soc,  2 
Tenn.  Ch.  77. 

Compare  Parkinson  v.  Truesdale, 
4  111.  367,  holding  that  where  an  in- 
junction is  sought  to  restrain  the 
collection  of  a  judgment  held  by 
defendant  against  the  plaintiff,  until 
the  determination  of  plaintiff's  ac- 
tion against  defendant  for  slander, 
malicious  prosecution  and  false  im- 
prisonment, an  answer  by  defend- 
ant that  he  is  not  guilty  of  those 
torts  is  sufficient  to  sustain  a  motion 
to  dissolve,  the  answer  being  equiv- 
alent to  the  general  issue  in  an  ac- 
tion at  law. 

15.  Clum  V.  Brewer,  2  Curt.  C.  C. 
(U.  S.)  506,  5  Fed.  Cas.  No.  2909; 
Boston  Franklinite  Co.  v.  New 
Jersey  Zinc  Co.,  13  N.  J.  Eq.  215; 
Van  Kuren  v.  Trenton  Locomotive  & 
Alach.  ;Mfg.  Co.,  13  N.  J.  Eq.  302; 
Hughes  v.  Tinsley,  80  Va.  259. 

The  answer  of  the  defendant  on  a 
motion  to  dissolve  is  only  evidence 
as  to  such  facts  concerning  which 
other  testimony  might  be  received, 
and  it  will  not  be  admitted  to  show 
that  the  intent  and  meaning  of  the 
parties  to  a  written  agreement  was 
contrary  to  what  appears  on  the  face 
of  the  instrument.  Carter  v.  Ben- 
nett, 6  Fla.  214. 

16.  Robinson  v.  Cathcart,  2  Cranch 
C.  C.  590,  20  Fed.  Cas.  No.  11,946; 
Forney  v.  Calhoun  Co.,  84  Ala.  215, 
4  So.   153. 

The  mere  denial  in  the  answer,  of 
legal  conclusions  properly  deducible 
from  the  facts  stated  in  a  bill  for 
an  injunction,  will  not  avail  any- 
thing on  a  motion  to  dissolve,  but 
the  denial  must  be  of  the  material 
facts  alleged  in  the  bill.  Hence,  in 
a  suit  by  an  adjacent  owner  to  en- 
join the  construction  of  a  railroad 
embankment  in  a  street,  where  the 
answer  denies  complainant's  owner- 
ship of  the  ultimate  fee  to  the  center 
of  the  street,  and  alleges  that  it  re- 


mained in  the  complainant's  grantor, 
but  fails  to  aver  any  facts  showing 
tlTis  to  be  true  (such  as  an  express 
reservation  in  the  deed,  nothing  less 
than  which  would  rebut  the  legal 
inferences  from  the  conveyance  of 
such  fee),  the  answer,  amounting  to 
a  mere  denial  of  a  legal  conclusion, 
is  insufficient ;  and  the  same  is  true 
of  the  bare  denial  that  complainant 
has  suffered  damages.  Columbus, 
W.  R.  Co.  V.  Witherow,  82  Ala.  190, 
3   So.  2>23- 

In  Teasey  v.  Baker,  19  N.  J.  Eq. 
61,  the  court  remarked  that  when 
an  answer  denies  the  equity  of  the 
bill  upon  which  the  injunction  is 
founded,  the  general  rule  is  that  the 
injunction  will  be  dissolved,  but  the 
answer  must  deny  explicitly  the  facts 
upon  which  the  equity  is  founded, 
and  it  is  not  sufficient  that  it  deny 
the  inference  to  be  drawn  from 
those  facts,  or  their  effect.  The  bill 
in  this  case  charged  misrepresenta- 
tions and  stated  in  what  particulars 
they  were  not  true ;  the  answer  de- 
nied generally  that  defendant  ever 
made  any  false  or  fraudulent  repre- 
sentations whatever,  and  the  court 
said  that  it  did  not  show  whether 
the  defendant  intended  to  deny  the 
fact  of  the  representations  or  to  in- 
sist on  their  truth,  and  that  it  was 
not  a  sufficient  answer  and  would 
not  entitle  the  defendant  to  a  dis- 
solution. 

In  Morris  Canal  &  Bkg.  Co.  v. 
Jersey  City,  11  N.  J.  Eq.  13,  a 
suit  to  restrain  a  threatened  tres- 
pass on  a  basin  and  pier  alleged 
to  be  essential  to  the  enjoyment  of 
the  complainant's  canal,  it  was  held 
that  an  admission  in  the  answer  that 
these  works  are  useful  to  the  busi- 
ness of  the  canal,  with  the  denial 
that  they  are  essential,  was  not  such 
a  denial  as  would  deprive  the  com- 
plainant of  the  benefit  of  its  injunc- 
tion,   since    whether    the    basin    and 
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must  be  taken  as  trnc.^"  Accorclin<^ly,  it  is  generally  held  that  in 
order  to  warrant  the  dissolution  of  an  injunction  the  answer  must 
be  made  on  the  defendant's  own  knowled.q'e.^'*  It  is  not  sufficient 
when  based  merely  on  information  and  belief,'"  especially  where  the 


pier  are  essential  or  not  was  a 
matter  concerning  which  the  com- 
plainant was  the  best  judge,  and  if 
it  was  to  be  regarded  as  only  a 
matter  of  opinion  the  complainant's 
judgment  was  entitled  to  the  mpst 
weight. 

17.  Coleman  v.  Hudspeth,  49 
]\Iiss.  562 ;  Richardson  v.  Lightcap, 
52  Miss.  508;  Grimstone  v.  Carter,  3 
Paige  Ch.  (N.  Y.)  421,  24  Am.  Dec. 
230;  Tyne  v.  Dougherty,  3  Tenn. 
Ch.  52. 

18.  Farmer  v.  Calvert  Litho.  Co., 
8  Fed.  Cas.  No.  4651 ;  Society  For 
Establishing  Useful  jNIfgs.  z'.  Low, 
17  N.  J.  Eq.  19;  Tyne  v.  Dougherty, 
3  Tenn.  Ch.  52;  Burnley  v.  Cook,  13 
Tex.  586:  Holdredge  v.  Gwjmne,  18 
N.  J.  Eq.  26. 

In  United  States  v.  Parrott,  i 
McAll.  271,  27  Fed.  Cas.  No.  15,998, 
in  speaking  of  averments  in  an  an- 
swer on  a  motion  for  a  preliminary 
injunction,  to  the  efifect  that  the  de- 
fendants had  no.  personal  knowledge 
of  the  matters  alleged  in  the  bill,  but 
controverted  them  on  information 
and  belief,  the  court  said  that  the 
defendant's  belief  might  be  sincere, 
and  they  might  have  received  such 
information  as  alleged,  and  yet  the 
allegations  of  the  bill  be  true;  hence 
it  was  a  well-settled  rule  that 
the  denial  in  the  answer  must  be 
direct  and  founded  on  personal 
knowledge  before  the  court  could  act 
upon  it  in  a  case  of  irreparable  mis- 
chief. "  It  may  be  urged  that  they 
[the  defendants]  could  not  truly 
make  a  fuller  answer  in  the  nature 
of  things.  This  is  true;  and  if  the 
question  was  whether  such  denials 
be  sufficient  to  raise  the  issues  for 
trial  on  the  final  hearing,  and  impose 
upon  the  complainant  the  duty  of 
meeting  them  by  proof,  there  could 
be  no  doubt  that  the  pleading  would 
be  sufficient  for  that  purpose.  That 
defendants  were  unable  to  answer 
more  fully  is  not  their  fault ;  but 
the  right  of  complainants  cannot  be 
prejudiced,  for  it  is  certainly  not 
their  fault." 
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Where  the  facts  upon  which  the 
equity  of  an  injunction  bill  is  pre- 
sumed to  rest  are  fully  and  directly 
met  and  denied  by  the  answer  of  one 
defendant,  made  on  personal  knowl- 
edge, this  will  authorize  a  dissolu- 
tion of  a  temporary  injunction, 
though  the  other  defendants  merely 
deny  the  allegations  of  the  bill  so 
far  as  their  knowledge  will  warrant. 
Garrett  v.  Lynch,  44  Ala.  683. 

19.  United  Stales.  —  Nelson  v. 
Robinson,  Hempst.  464,  17  Fed.  Cas. 
No.  10,114;  Lake  Shore  &  iM.  S.  R. 
Co.  v.  Felton,  103  Fed.  227. 

Alabama.  —  Columbus  W.  R.  Co. 
v.  Witherow,  82  Ala.  190,  3  So.  323; 
Calhoun  v.  Cozens,  3  Ala.  498. 

California.  —  Porter  v.  Jennings, 
89  Cal.  440,  26  Pac.  965. 

florida.  —  Hunter  v.  Bradford,  3 
Fla.  269. 

Georgia.  —  Ketchens  v.  Howard, 
30  Ga.  931. 

Iowa.  —  Gates  v.  Ballou,  54  Iowa 
485,  6  N.  W.  701 ;  Sinnett  v.  Moles, 
38  Iowa  25. 

Maryland.  —  Dougherty  v.  Piet,  52 
Md.  425. 

Michigan.  —  Attorney  v.  Oakland 
Co.  Bank,  Walk.  Ch.  90. 

Minnesota.  —  AIcRoberts  v.  Wash- 
burn,  10   Alinn.  23. 

Mississippi.  —  Miller  v.  McDougal, 
44  Miss.  682;  Richardson  v.  Light- 
cap,  52  Miss.  508. 

Montana.  —  Wetzstein  v.  Boston  & 
M.  C.  C.  &  S.  Min.  Co.,  26  Mont. 
193,  66  Pac.  943. 

Nezv  Jersey.  —  Higbee  v.  Camden 
&  A.  R.  Co.,  19  N.  J.  Eq.  276;  Bell 
V.  Romaine,  30  N.  J.  Eq.  24 ;  Everly 
V.  Rice,  4  N.  J.  Eq.  553;  Miller  v. 
Ford,  I  N.  J.  Eq.  358;  Pierson  v. 
Ryerson,  5  N.  J.  Eq.  196;  Quacken- 
bush  V.  Van  Riper,  i  N.  J.  Eq.  476- 

New  I'orA'.  —  Rome,  W.  &  O.  R. 
Co.  V.  Rochester,  46  Hun  149;  Rod- 
gers  V.  Rodgers,  i  Paige  Ch.  426; 
Norton  v.  Woods,  5  Paiee  Ch.  249. 

North  Carolina.  —  Turner  v.  Cuth- 
rell,  94  N.  C.  239;  Ashe  v.  Johnson, 
55  N.  C.  149- 
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Pennsylvania.  —  Appeal  of  Liib- 
urg,  17  Atl.  245. 

Vu-ginia.  —  Randolph  v.  Randolph, 
6  Rand.  194. 

Wisconsin.  —  Smith  v.  Appleton, 
19  Wis.  492. 

In  Poor  V.  Carleton,  3  Sumn.  70, 
19  Fed.  Cas.  No.  11,272,  in  holding 
that  a  denial  on  information  and  be- 
lief was  insufficient  to  warrant  the 
dissolution  of  a  temporary  injunc- 
tion, Justice  Story  said :  "  The 
ground  of  the  practice  of  dissolving 
an  injunction  upon  a  full  denial,  by 
the  answer,  of  the  material  facts  is, 
that  in  such  a  case  the  court  gives 
entire  credit  to  the  answer,  upon 
the  common  rule  in  equity  that  it  is 
to  prevail,  if  responsive  to  the 
charges  of  the  bill,  until  it  is  over- 
come by  the  testimony  of  two  wit- 
nesses or  of  one  and  other  stringent 
corroborating  circumstances.  But  it 
would  certainly  be  an  evasion  of  the 
principle  of  the  rule  if  we  were  to 
say  that  a  mere  naked  denial  by  a 
party  who  had  no  personal  knowl- 
edge of  any  of  the  material  facts 
were  to  receive  the  same  credit  as 
if  the  denial  were  by  a  party  having 
an  actual  knowledge  of  them.  In 
the  latter  case  the  conscience  of  the 
defendant  is  not  at  all  sifted;  and 
his  denials  must  be  founded  upon 
his  ignorance  of  the  facts,  and 
merely  to  put  them  in  a  train  for 
contestation    and    due    proof,    to    be 

made    by    the    other    side 

The  sole  ground  upon  which  the  de- 
fendants are  entitled  to  a  dissolution 
of  an  injunction  upon  an  answer  is 
that  the  answer  in  effect  disproves 
the  case  made  by  the  bill,  by  the 
very  evidence  extracted  from  the 
conscience  of  the  defendant,  upon 
the  interrogation  and  discovery, 
sought  by  the  plaintiff,  to  establish 
it.  But  what  sort  of  evidence  can 
that  be  which  consists  in  the  mere 
negation  of  knowledge  by  the  party 
appealed  to?  Such  negation  affords 
no  presumption  against  the  plain- 
tiff's claims,  but  merely  establishes 
that  the  defendant  has  no  personal 
knowledge  to  aid  it  or  to  disprove 
,  it." 

Denials  on  information  and  belief, 
while  sufficient  to  raise  an  issue  on 
a  final  hearing,  amount  for  the  pur- 
poses of  a  motion  to  dissolve  an  in- 
junction   to    no    more    than    hearsay 


evidence,  and  are  ineffectual  for  such 
purpose.  Cole  Silver  Min.  Co.  v. 
Virginia  &  Gold  Hill  Water  Co.,  i 
Sawy.  685,  6  Fed.  Cas.  No.  2990. 

Where  the  equity  of  a  bill  for  an 
injunction  rests  on  the  forged,  fraud- 
ulent character  of  a  deed,  an  answer 
disclaiming  knowledge  as  to  the  al- 
leged fraud  and  forgery,  but  assert- 
ing the  defendant's  belief  that  the 
allegations  are  untrue,  is  insufficient 
to  work  a  dissolution  of  a  temporary 
injunction.  Apthorpe  v.  Comstock, 
Hopkins  Ch.  (N.  Y.)  143.  In  this 
case  the  court  said :  "  As  the  case 
now  stands,  both  the  bill  and  the 
answers  may  be  true,  in  the  most 
material  points  of  the  controversy. 
The  deed  may  have  been  forged  or 
fraudulently  obtained ;  and  the  de- 
fendants may  be  in  good  faith  ig- 
norant  of   any   such   fact." 

It  is  not  the  mere  denial  of  the 
facts  upon  which  the  equity  of  the 
bill  rests  that  amounts  always  to 
such  a  denial  of  the  equity  as  will 
entitle  a  defendant  to  have  an  in- 
junction dissolved.  The  facts  must 
be  of  a  character  to  entitle  the  denial 
of  them  to  at  least  as  much  credit 
as  their  affirmation  by  the  com- 
plainant is  entitled  to.  If  the  fact 
is  one  within  the  knowledge  of  the 
complainant,  and  of  which  the  de- 
fendant has  knowledge  only  from 
hearsay,  and  the  equity  of  the  bill 
rests  upon  that  fact,  and  the  defend- 
ant denies  it  upon  his  knowledge 
and  belief,  the  equity  is  not  denied 
in  the  sense  which  entitles  the  de- 
fendant to  have  the  injunction  dis- 
solved. Alorris  Canal  &  Bkg.  Co.  v. 
Jersey  City,  li  N.  J.  Eq.  13. 

An  affidavit  to  an  answer  in  an 
injunction  suit  upon  the  denials  in 
which  a  motion  to  dissolve  a  tem- 
porary injunction  is  based,  which 
merely  states  that  the  affiant  is  ac- 
quainted with  the  property  in  con- 
troversy, and  that  the  facts  set  forth 
in  the  answer,  when  made  of  his  own 
knowledge,  are  true,  and,  when 
stated  upon  information  and  belief, 
he  verily  believes  them  to  be  true, 
is  ineffectual,  no  statement  in  the 
answer  purporting  to  have  been 
made  from  the  knowledge  or  on  the 
information  of  the  affiant.  Mobile  & 
M.  R.  Co.  V.  Alabama  M.  R.  Co., 
123  Ala._  145,  26  So.  324. 

A  denial  of  the  complainant's  right 
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plaintiff  makes  a  counter-affidavit  on  positive  oath,""  or  where 
another  defendant,  privy  to  the  fact,  admits  the  equity  of  the  biU 
in  part,-^  or  where  the  "case  is  one  in  which  irreparable  loss  mig-ht 
result  from  dissolution."  And  where  the  denial  of  the  equity  is 
on  information  and  belief,  a  subsetpient  general  denial  will  be 
presumed  to  be  also  based  on  information  and  belief.-^ 

Denials  Tartly  From  Knowledge  and  Partly  on  Information  and  Belief. 
So,  too,  an  answer  which  does  not  distinguish  what  is  denied  on 
personal  knowledge  from  that  which  is  denied  on  information  and 
belief,  is  insufficient  to  warrant  the  dissolution  of  the  injunction.^* 

Qualifications  of  This  General  Rule  have  been  recognized,  however,-^ 
as,  for  example,  where  the  answer  was  as  full  and  complete  a 
denial  of  the  complainant's  equity  as  it  could  be  made,  and  therefore 


upon  an  application  for  an  injunc- 
tion mu-st  be  made  upon  the  defend- 
ant's knowledge  and  not  upon  his 
belief  or  opinion,  as  otherwise,  if  the 
allegations  were  untrue,  it  would  not 
expose  him  to  the  penalties  of  per- 
jury. Society  for  Establishing  Use- 
ful  :Mfgs.  z.   Low,   17  N.  J.   Eq.   19. 

20.  Hiller  v.  Collins,  63  Cal.  235. 

21.  Skipwith  V.  Strother,  3  Rand. 
(Va.)  214. 

22.  Holmes  v.  George,  24  Ga.  636. 

23.  Everly   v.   Rice,   4   N.   J.    Eq. 

553- 

Where  a  defendant,  in  answermg 
an  injunction  suit,  denies  insolvency 
on  knowledge,  information  and  be- 
lief, and  then  distinctly  avers  sol- 
vency, the  latter  averment  must  be 
considered  as  made  under  the  same 
qualifications  under  which  the  denial 
is  made  —  that  is,  upon  knowledge,  in- 
formation and  belief  —  since  the  de- 
fendant cannot  know  more  positively 
that  solvency  exists  than  he  can 
that  it  does  not  exist;  and  hence 
such  an  answer  is  not  sufficient  to 
authorize  the  dissolution  of  an  in- 
junction.    Powell   V.   Brown,  22   Ga. 

275- 

24.  Miller  v.  McDougall,  44  Miss. 
682;  Astie  V.  Leeming,  3  Abb.  N.  C. 
(N.  Y.)  24. 

25.  Where  a  bill  for  an  injunc- 
tion relies  upon  a  transaction  al- 
leged to  have  been  had  with  defend- 
ant's agent,  an  answer  denying  that 
such  transaction  was  had  will  war- 
rant a  dissolution  of  a  preliminary 
injunction,  although  the  matter  is 
not  directly  within  the  defendant's 
knowledge;  the  pleadings  also  dis- 
closing evidentiary  matter  tending  to 
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show  that  no  such  transaction  took 
place.  Campbell  v.  Runyon,  42  X. 
J.  Eq.  483,  8  Atl.  298. 

While  the  affidavit  to  an  answer  in 
an  injunction  suit,  on  which  a  dis- 
solution is  asked,  should  regularly 
assert  that  the  facts  within  the  de- 
fendant's own  knowledge  are  true, 
and  those  not  within  his  own  knowl- 
edge he  believes  to  be  true,  yet  an 
affidavit  that  the  matters  and  facts 
set  forth  in  the  answer  are  just  and 
true,  as  they  are  therein  stated,  ac- 
cording to  the  best  of  the  defendant's 
knowledge,  belief  and  recollection, 
when  taken  in  connection  with  posi- 
tive assertions  and  denials  in  the 
answer,  is  not  so  defective  as  to  im- 
pair the  effect  of  the  answer,  be- 
cause, if  any  of  the  allegations  are 
false,  the  defendant  will  be  as  clearly 
liable  for  a  prosecution  for  perjury 
as  if  the  affidavit  had  been  couched 
in  the  most  positive  terms.  The 
test  of  the  substantial  sufficiency  of 
an  affidavit  to  an  answer  is  that  it 
must  be  so  absolute  and  positive 
when  taken  in  connection  with  the 
body  of  the  answer  as  to  subject  the 
party  to  a  prosecution  for  perjury 
if  the  matter  stated  in  the  answer 
should  be  false.  Coale  v.  Chase,  i 
Bland    (Md.)_  136. 

Where  an  injunction  bill  states  a 
fact  which  is  in  the  defendant's  own 
knowledge  he  must  answer  posi- 
tively, and  not  as  to  his  remembrance 
or  belief,  in  order  that  his  answer 
may  be  effective  on  a  motion  to  dis- 
solve ;  but  as  to  facts  not  within  his 
knowledge  he  must  answer  as  to 
his  information  and  belief,  and 
not   as   to   his   information    or   hear- 
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not  subject  to  exception,  it  was  considered  sufficient,  although  there 
was  one  fact  in  regard  to  which  defendant  could  say  nothing  because 
he  knew  nothing  and  had  no  information  except  that  derived  from 
the  complainant.-"  And  where  averments  on  information  and  belief 
are  in  effect  supported  by  facts  and  circumstances  disclosed  in  the 
bill  and  inconsistent  with  the  complainant's  claim,  they  will  warrant 
dissolution.-^  So,  too,  where  complainant  knew  that  an  answer  on 
information  and  belief  was  the  only  one  the  defendant  could  give, 
and  omitted  to  join  as  defendant  one  who  could  answer  from  posi- 
tive knowledge,  the  answer  will  be  deemed  sufficient.^*  And  it  also 
has  been  held  that  where  the  defendant  is  charged  in  a  repre- 
sentative character,  such  as  that  of  an  executor  or  administrator,  he 
may  answer  on  his  belief,  and  show  such  circumstances  as  the 
foundation  of  that  belief  as  will  induce  the  court  to  act  upon  it.-' 
(2.)  Effect  of  Full  Denials.—  (A.)  Generaliy.  —  The  general  rule  un- 
doubtedly is  that  where  the  answer  fully  denies  the  equity  on  which 
a  temporary  injunction  is  sought,  the  injunction  may  be  denied.^" 
So,  too,  where  a  dissolution  of  temporary  injunction  is  sought  on 
the  pleadings,  and  the  answer  fully  denies  the  equity  of  the  bill,  the 


say  merely,  without  stating  his 
belief.  Where  he  answers  that  he 
has  neither  knowledge  nor  informa- 
tion, his  belief  is  unimportant  and  he 
need  not  state  it,  but  it  is  sufficient 
for  him  to  state  that  he  does  not 
know  nor  has  he  heard  or  been  in- 
formed of  the  facts  charged  in  the 
bill,  save  by  the  bill  itself.  An  an- 
swer made  by  a  principal  upon  the  in- 
formation of  his  agent  in  the  matters 
in  contest,  which  information  he  avers 
he  believes  to  be  true,  is  clothed  with 
all  the  authority  and  has  all  the  ef- 
fect of  one  made  upon  the  personal 
knowledge  of  the  defendant.  Rad- 
clifif  V.  Bartholomew,  38  N.  C.  556. 

26.  Capehart  v.  Mhoon,  45  N.  C. 
30.  In  deciding  thus,  the  court  dis- 
tinguished between  injunctions  to  stay 
execution  on  a  judgment  and  in- 
junctions to  prevent  irreparable  in- 
jury, saying  that  the  question  of  right 
was  open  in  the  latter  case,  and  the 
dissolution  of  the  injunction  was 
governed  by  wholly  different  consid- 
erations. 

27.  The  facts  and  circumstances 
so  disclosed  in  the  bill  are  equivalent 
to  the  testimony  of  a  witness.  Car- 
ter V.  Carlisle,  i  Hayw.  &  H.  246,  5 
Fed.  Cas.  No.  2474. 

28.  A  bill  to  restrain  an  ejectment 


suit  alleged  that  complainant  had  an 
agreement  with  his  mother,  the  owner 
of  the  property,  that  he  might  take 
possession  and  make  improvements, 
in  consideration  of  which  he  should 
have  a  life  estate ;  and  that  afterward 
the  mother  conve3'ed  to  complainant's 
daughter  in  fee  for  a  consideration  of 
natural  I.ove  and  affection.  The 
daughter's  answer  denied  all  knowl- 
edge or  information  of  any  such 
agreement  and  stated  that  she  was  in- 
formed and  believed  that  none  such 
existed.  The  mother  herself  was  not 
made  a  defendant.  Held,  that  the 
answer,  though  on  information  and 
belief,  was  sufficient  to  dissolve  the 
injunction.  De  Grott  v.  Wright,  7 
N.  J.  Eq.  516. 

29.  Salmon  v.  Clagett,  3  Bland 
(Md.)  106.  See  also  Coale  v.  Chase, 
I  Bland  (Md.)  136.  Compare  Powell 
V.  Brown,  22  Ga.  275,  where  it  was 
held  such  an  answer  cannot  displace 
the  equity  of  a  bill  so  as  to  warrant 
a  dissolution  of  the  injunction  with- 
out proof  to  sustain  his  belief. 
Hooker  v.  Austin,  41  Miss.  717;  Wil- 
liams V.  Stevens,  5  N.  J.  Eq.  119; 
Miller  v.  Ford,  i  N.  J.  Eq.  358. 

30.  Dougherty  v.  Piet,  52  ^Id. 
425 ;  Kountze  v.  Morris  Aqueduct 
Co.,  54  N.  J.  Eq.  40,  33  Atl.  817. 
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injunction  may  be  dissolved.^^  But  the  retention  or  setting  aside 
of  an  injunction'  in  such  case  is  a  matter  largely  discretionary  with 
the  court ;''-  or,  as  is  stated  in  some  cases,  the  rule  as  to  dissolution 
has  its  exceptions,  and  will  not  be  enforced  where  special  circum- 


31.  Hampson  v.  Adams  (Ariz.), 
57  Pac.  621  ;  Wenzel  v.  Milbury,  93 
Md.  427,  49  Atl.  618;  Blundim  7'. 
Crosier,  93  .Md.  355,  49  Atl.  i  ;  Knob- 
lauch v.  Minneapolis,  56  Minn.  321, 
57  X.  VV.  928;  Foxworth  v.  Magee, 
48  Miss.  c,^2;  Ireland  v.  Kelly.  60  N. 
J.  Kq.  308,  47  Atl.  51  ;  Harrison  v. 
Maury,  140  Ala.  523,  :i7  So.  361. 

A  preliminary  injunction  granted 
ex  t^artc  upon  the  bill  alone  will  be 
dissolved  upon  an  answer  fully  de- 
nying the  facts  upon  which  the  plain- 
tiff's equity  rests.  Cowles  v.  Carter, 
39  N.  C.  105. 

In  Moss  V.  Pettingill,  3  Minn.  217, 
the  court  thus  explained  the  rule : 
"When  the  plaintiff  swears  to  his 
bill  he  acquires  a  preliminary  ad- 
vantage over  the  defendant  by  his 
right  to  an  injunction;  but  when  the 
defendant  has  denied,  upon  his  oath, 
the  facts  which  were  proven  by  the 
bill,  he  restores  the  equilibrium  which 
previously  existed  between  the  par- 
ties, and  cancels  the  temporary  rights 
the  plaintiff  has  obtained.  This  rule 
is  just  in  principle,  as  why  should  the 
defendant  be  restrained,  when  he  has 
destroyed  the  effect  of  the  plaintiff's 
charges  against  him,  by  their  nega- 
tion? " 

32.  United  States.  —  Clum  v. 
Brewer,  2  Curt.  C.  C.  506,  5  Fed.  Cas. 
No.  2909;  Nelson  v.  Robinson, 
Hempst.  464,  17  Fed.  Cas.  No.  10,114. 

Alabama.  —  Harrison  v.  Yerby,  87 
Ala.  185,  6  So.  3. 

California.  —  Efford  v.  South  Pac. 
C.  R.  Co.,  52  Cal.  277 ;  Rogers  v.  Tea- 
ant,  45  Cal.  184. 

Florida.  —  Indian  River  Steam- 
boat Co.  V.  East  Coast  Transp.  Co., 
28  Fla.  387,  10  So.  480;  Allen  v. 
Hawley,  6  Fla.  142,  63  Am.  Dec.  198; 
Fuller  V.  Cason,  26  Fla.  476,  7  So. 
870;  Linton  V.  Denham,  6  Fla.  533. 

Georgia.  —  Bigham  v.  Gorham,  52 
Ga.  329;  Semmes  v.  The  Mayor  and 
Council  of  Columbus,  19  Ga.  471. 

lozva. — Walker  v.  Stone,  70  Iowa 
103,  30  N.  W.  39;  Shricker  v.  Field, 
9  Iowa  366. 
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Kansas.  —  Wood  v.  Millspaugh,  15 
Kan.  14. 

Michigan.  —  Turney  Z'.  Oakland 
Co.   Bank,  Walk  Ch.  90. 

Minnesota.  —  Stillwater  Water  Co. 
V.  Farmer,  99  N.  W.  882;  Pineo  v. 
Heffeltinger,  29  Alinn.  183,  12  N.  W. 
522. 

Mississippi.  —  Richardson  v.  Light- 
cap,  52  Miss.  508;  Alcorn  v.  Alcorn, 
76  Miss.  907,  25  So.  877. 

North  Carolina.  —  Cobb  v.  Clegg, 
49  S.  E.  80. 

New  Jersey.  —  Firmstone  v.  De- 
Camp,  17  N.  J.  Eq.  309;  Van  Kuren 
V.  Trenton  Locomotive  &  ^lach.  Mfg. 
Co.,  13  N.  J.  Eq.  302;  Murray  v.  Els- 
ton,  23  N.  J.  Eq.  127 ;  Merwin  v. 
Smith,  2  N.  J.  Eq.  182;  Trick  v. 
Brash  &  Lippincott,  17  N.  J.  Eq.  189. 

Nezv  York.  —  Bank  of  Monroe  x'. 
Schermerhorn,  Clarke's  Ch.  303. 

Rhode  Island.  —  Bradford  v.  Peck- 
ham,  9  R.  I.  250. 

South  Dakota.  —  First  Nat.  Bank 
V.  Crabtree,  100  N.  W.  744. 

Tennessee. — Owen  v.  Brien,  2 
Tenn.  Ch.  295. 

r^'.ra.y.  —  Hart  v.  Mills,  38  Tex. 
518;  Burnley  v.  Cook,  13  Tex.  586. 

JVisconsin. — Tiede  v.  Schneidt, 
99  Wis.  201,  74  N.  W.  798; 
Chain  Belt  Co.  v.  Von  Spreckelsen, 
117  Wis.  106,  94  N.  W.  78;  Valley 
Iron  Wks.  Alfg.  Co.  v.  Goodrick, 
103  Wis.  436,  78  N.  W.  1096. 

In  Milwaukee  El.  R.  &  L.  Co.  v. 
Bradley,  108  Wis.  467,  84  N.  W.  870, 
the  court  said:  "  If  that  were  an  ab- 
solute rule  it  would  result  in  a  mere 
denial  of  the  equities  of  the  plaintiff's 
complaint,  regardless  of  the  proba- 
bility yet  remaining  of  his  recovering 
in  the  litigation,  displacing  the  dis- 
cretionary power  of  the  court  to  pro- 
tect the  plaintiff  .  .  .  pending  the 
litigation.  That  would  be  absurd. 
The  general  rule  is  as  stated ;  but 
courts  should  not  be  misled  into 
thinking  that  it  is  the  universal  rule. 
The  idea  that  a  denial  by  answer  of 
all  the  equities  of  the  complaint  en- 
titles the   defendant,  as  a  matter  of 
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stances  exist. ^^     But   the  discretion   thus   vested   in   the  court   is  a 
sound  and  not  an  arbitrary  one,  and  should  be  exercised  according 


right,  to  a  dissolution  of  a  temporary 
injunction,  is  unsound,  though  there 
are  so  many  unguarded  judicial  ex- 
])ressions  in  legal  opinions,  well  cal- 
culated to  induce  a  contrary  view, 
unless  one  keeps  well  in  mind  the 
underlying  principles  of  equity  power 
in  such  situations,  that  it  is  not 
strange  that  courts  sometimes  act 
upon  the  erroneous  theory  that  a  de- 
nial of  all  the  equities  of  the  com- 
plaint displaces  judicial  discretion. 
.  .  .  It  is  more  accurate  and  less 
liable  to  mislead  to  state  the  rule, 
.  .  .  with  this  qualification :  Not- 
withstanding the  conflict  between  com- 
plaint and  answer  as  to  the  facts  or 
the  law,  it  is  still  within  the  discre- 
tionary power  of  the  court,  by  a  tem- 
porary injunction,  to  preserve  the 
status  quo  between  the  parties  pend- 
ing the  final  decree  and  to  prevent  the 
doing  of  the  acts  complained  of  dur- 
ing such  pendency,  if  that  be  neces- 
sar}^  to  save  the  plaintiff  or  the  de- 
fendant from  irreparable  injury  by 
the  conduct  of  his  adversary  in  the 
meantime.  .  .  The  situation  of 
the  respective  parties  should  receive 
careful  consideration.  But  whatever 
the  situation  may  be,  it  is  in  the 
power  of  a  court  of  equity  to  so 
shape  its  administration  as  to  reduce 
the  danger  of  a  miscarriage  of  jus- 
tice as  low  as  human  foresight  can 
do  it."  See  also,  as  to  the  right  of 
the  court  to  exercise  discretion,  the 
remarks  of  Justice  Story,  in  Poor  v. 
Carleton,  3  Sumn.  70,  19  Fed.  Cas. 
No.  11,272. 

In  Hamilton  v.  Wood,  55  Minn. 
482,  57  N.  W.  208,  where  it  was  con- 
tended that  the  trial  court  erred  in 
allowing  the  writ  because  the  answer 
denied  all  the  equities  of  the  com- 
plaint, the  court  said  that  while  they 
conceded  the  general  rule  as  con- 
tended for  it  is  not  an  inflexible  rule, 
but  is  a  matter  largely  in  the  sound 
judicial  discretion  of  the  court 
whether  it  will  retain  or  set  aside  an 
injunction  upon  the  hearing  depend- 
ing upon  the  nature  of  the  case  and 
the  attending  circumstances. 

'■  The  general  rule  is  that  when  all 


the  equities  of  the  complaint  are  fully 
and  positively  denied  by  the  sworn 
answer  of  the  defendant  (as  they  are 
in  the  present  instance,  as  well  as  by 
the  affidavits),  an  interlocutory,  or, 
as  our  statute  styles  it,  a  temporary 
injunction  will  be  dissolved.  Moss  i'. 
Pettingill,  3  Minn.  145  (217)  ;  2  High 
on  Injunctions,  sec.  1505.  To  this, 
rule  there  are  exceptions,  resting 
upon  recognized  principles  of  equity. 
The  dissolution,  like  the  granting  and 
continuing,  of  such  injunctions  is 
largely  a  matter  of  discretion,  to  be 
exercised  according  to  the  nature  and 
circumstances  of  the  particular 
case — a  consideration  of  much  weight 
when  the  action  of  the  original  tri- 
bunal in  reference  to  the  same  comes 
before  an  appellate  court  for  review. 
2  High  on  Injunctions,  sec.  1508; 
Poor  V.  Carleton,  3  Sumn.  70;  De- 
Godey  V.  Godey,  39  Cal.  157.  But 
the  discretion  referred  to  is  neverthe- 
less a  sound  legal  discretion.  To 
warrant  its  exercise  in  making  an  ex- 
ception to  the  general  rule  as  the  ef- 
fect of  a  full  denial  in  the  answer  of 
the  equities  of  the  complaint,  there 
must  be  ground  for  apprehending 
some  irreparable  injury  or  great 
hardships  to  the  plaintiff  if  the  in- 
junction be  dissolved.  In  other 
words,  the  circumstances  of  the  case 
must  appear  to  demand  a  refusal  to 
dissolve  as  at  least  a  probable  neces- 
sity to  prevent  great  injustice  to  the 
plaintifif.  2  High  on  Injunctions, 
sees.  1508,  1509;  Stitt  V.  Hilton,  30 
N.  J.  Eq.  579.  There  may  also,  of 
course,  be  a  proper  exception  to  the 
general  rule  mentioned,  when,  not- 
withstanding the  denials  of  the  an- 
swer or  affidavits,  circumstances  of  a 
suspicious  character  appear,  leading 
the  court  to  believe  it  to  be  quite 
probable  that  the  material  statements 
of  the.  complaint  will,  upon  a  final 
hearing,  turn  out  to  be  true."  Pineo 
V.  Heffelfinger,  29  Minn.  183,  12  N. 
W.  522. 

33.  Alabama.  —  Robertson  v. 
Walker,  51  Ala.  484;  Turner  v. 
Stephens,  106  Ala.  546.  17  So.  706; 
Weems  v.  Weems,  y:^  Ala.  462;  Sat- 
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to  established  rules,  in  such  manner  as  will  subserve  the  ends  of 
justice  and  protect  the  rights  of  the  parties.^*  This  discretion  may 
be  exercised  where,  from  the  whole  case  as  then  presented,  it 
appears  reasonably  probable  that  the  complainant  will  succeed  on 
fnial  hearing,''^  and  that  the  acts  sought  to  be  restrained  by  the 


terfield  v.  John,  53  Ala.   127;  Brooks 
f.  Diaz,  35  Ala.  599. 

California.  —  DeGodey  v.  Godey, 
39  Cal.  157;  Gardner  v.  Perkins,  9 
Cal.  553. 

Nci'ada.  —  Magnet  Min.  Co.  v. 
Page  &  Panaca  Sil.  JMin.  Co.,  9  Nev. 
346. 

>Nezv  Jersey.  —  Stilt  f.  Milton,  31 
N.  J.  Eq.  285;  Hatch  v.  Daniels,  5 
N.  J.  Eq.   14. 

In  Louis  V.  Bamberger,  36  Ga.  589, 
the  court  cited  Rev.  Code,  §3153, 
to  the  eflfect  that  the  granting  and 
continuing  of  an  injunction  must 
always  rest  in  the  sound  discretion  of 
the  judge  according  to  the  circum- 
stances of  the  case,  and  said  that 
while  it  recognized  the  general  rule 
that  an  injunction  should  be  dis- 
solved on  the  coming  in  of  an  an- 
swer plainly  and  distinctly  denying 
the  equity  of  the  bill,  there  were  par- 
ticular cases  in  which  the  court 
would  continue  the  injunction, 
though  the  defendant  had  fully  an- 
swered, and  the  supreme  court  was 
not  disposed  to  control  the  chancel- 
lor's discretion  except  in  case  of  its 
abuse. 

34.  McEldowney  v.  Lowther,  49 
W.  Va.,  348,  38  S.  E.  644;  Hayden 
V.  Thrasher,  20  Fla.  715 ;  Chetwood 
V.  Britton,  2  N.  J.  Eq.  438;  Fleisch- 
man  v.  Young,  9  N.  J.  Eq.  620 ;  Pineo 
V  Hefifelfinger,  29  Minn.  183,  12  N. 
W.  522. 

In  Furman  v.  Clark,  11  N.  J.  Eq. 
135.  speaking  of  the  fact  that  excep- 
tions existed  to  the  rule  that  upon  a 
denial  of  the  equity  of  the  bill  an  in- 
junction must  be  dissolved,  the  court 
said  that  there  must  be  something 
characteristic  in  the  case  to  make  it 
such  an  exception.  It'was  true  the 
matter  was  discretionary  with  the 
court,  but  the  court  ought  not  to  act 
capriciously,  and  it  ought  to  dissolve 
the  injunction  unless  the  case  ex- 
hibits some  feature  which  shows  that 
there  is  a  strong  probability  at  least 
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that  the  ends  of  justice  will  be  bel- 
ter answered  by  its  continuance. 

It  is  only  where  it  is  clear  that 
temporary  relief  is  essential  that 
judicial  discretion  is  liable  to  bo 
abused  by  not  granting  a  temporary 
injunction,  notwithstanding  the  equi- 
ties of  the  complaint  are  denied  by 
verified  answer.  Chicago  &  N.  W. 
R.  Co.  V.  Langlade,  104  Wis.  t^jt,,  80 
N.  W.  598. 

35.  Robrecht  v.  Robrecht,  46  W. 
Va.  72&,  34  S.  E.  801 ;  Ponton  v.  Mc- 
Adoo,  71  N.  C.  loi ;  Linton  v.  Dcn- 
ham,  6  Fla.  533 ;  Stees  v.  Knanz,  32 
Minn.  313,  20  N.  W.  241 ;  Knoblauch 
V.  Minneapolis,  56  Minn.  321,  57  N. 
W.  928;  Quayle  v.  Bayfield  Co.,  114 
Wis.  108,  89  N.  W.  892.  And  see 
Warsaw  Water  Wks.  Co.  v.  Village 
of  Warsaw,  74  N.  Y.  St.  638,  40  N. 
Y.  Supp,  28. 

In  Pineo  v.  Hefifelfinger,  29  Minn. 
183,  12  N.  W.  522,  it  was  said  that 
where  circumstances  appeared  leading 
the  court  to  believe  it  probable  that 
the  material  statements  of  the  com- 
plaint would  on  final  hearing  turn 
out  to  be  true  the  injunction  might 
be  continued,  and  that  the  defend- 
ant's denials  in  such  case  might  often 
be  treated  as  denials  in  form  rather 
than  in  fact. 

In  Valley  Iron  Wks.  Mfg.  Co.  v. 
Goodrick,  103  Wis.  436,  78  N.  W. 
1096,  the  court  said :  "  Language  is 
also  often  used  consistent  only  with 
the  theory  that,  in  order  to  warrant 
the  continuance  of  an  injunction 
pendente  lite,  where  all  the  alleged 
equities  of  the  complaint  are  denied 
by  the  answer,  plaintiff's  right  to  the 
ultimate  relief  sought  must  be  es- 
tablished. That  goes  no  further  than 
that,  as  a  general  rule,  where  all  the 
material  allegations  of  the  complaint 
are  specifically  denied,  and  they  do 
not  show  clearly,  in  connection  with 
the  supporting  affidavits,  that  plain- 
tiff is  entitled  to  the  relief  sought  if 
his  allegations  are  m  accordance  with 
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temporary  writ  would  work  the  complainant  an  irreparable  injury.-"''' 


the  truth,  the  temporary  injunction 
will  be  denied.  The  rule  docs  not 
go  so  far  as  to  compel  the  plaintiff 
to  try  his  case  on  affidavits  and  the 
court  to  decide  the  issues  in  advance 
of  a  trial  on  the  merits,  in  order  to 
maintain  an  order  preserving  the  sub- 
ject of  the  action  and  protecting  the 
plaintiff  from  probable  injury  from 
the  conduct  of  his  adversary  in  ad- 
vance of  a  final  decree.  If  such  vi^ere 
the  case,  it  would  be  very  easy  to 
paralyze  the  arm  of  equity  and  de- 
stroy its  power  to  effect  justice  in  a 
multitude  of  cases.  Notwithstanding 
the  denial  by  the  defendant  of  all  the 
equities  of  the  bill,  there  still  re- 
mains, generally,  the  probability  that 
plaintiff  may  ultimately  be  entitled 
to  the  relief  prayed  for.  Just  where 
the  truth  lies  cannot  be  told  till  a 
trial  of  the  case  on  the  merits,  hence 
the  necessity  of  a  power  to  preserve 
the  status  quo  pending  the  litigation, 
if  that  be  necessary  to  make  the  final 
decree  effective  to  do  justice  be- 
tween the  parties." 

In  North  Carolina  the  rule  seems 
to  be  somewhat  more  'iberal  to  the 
complainant,  it  being  sufficient  to 
warrant  a  continuance  of  the  injunc- 
tion that  the  pleadings  exhibit  seri- 
ous issues,  the  determination  of 
which  is  doubtful.  Whittaker  v.  Hill, 
96  N.  C.  2,  I  S.  E.  639;  Harrington 
V.  Rawls,  131  N.  C.  39,  4-^  S.  E.  461  ; 
Lowe  V.  Commissioners  of  Davidson 
Co.,  70  N.   C.  532. 

36.  United  5";a^^.y.  —  Mittleburger 
V.  Stanton,  17  Fed.  Cas.  No.  9,676; 
United  States  v.  Parrott,  i  McAll. 
271,  27  Fed.  Cas.  No.  15,998. 

Alabama.  —  Satterfield  v.  John,  53 
Ala.  127 ;  Turner  v.  Stephens,  106 
Ala.  546,  17  So.  706. 

Minnesota.  —  Pineo  v.  Heffelfinger, 
29  Minn.  183,  12  N.  W.  522. 

Nezv  Jersey.  —  Stanton  Mfg.  Co.  v. 
McFarland,  52  N.  J.  Eq.  85,  27  Atl. 
828;  Kountze  v.  Morris  Aqueduct 
Co.,  54  N.  J.  Eq.  40,  33  Atl.  817; 
Stitt  V.  Plilton,  30  N.  J.  Eq.  579- 

The  dissolution  of  special  injunc- 
tions, when  the  equity  of  the  bill  is 
controverted  in  an  answer,  is  usually 
a   matter   of   course,  but,   to  prevent 


an  irreparable  mischief,  the  chancel- 
lor is  clothed  with  a  discretion  over 
the  subject;  and  the  injunction  may, 
therefore,  in  proper  cases  be  retained, 
notwithstanding  the  negation  of  all 
equity  by  the  answer.  Hence  where 
the  merits  of  the  bill  for  an  injunc- 
tion against  the  erection  of  a  dam 
centered  in  the  allegation  that  it 
would  produce  a  malarious  pond,  and 
injuriously  affect  the  health  of  the 
community,  and  this  allegation  was 
denied,  the  chancellor  had  a  discre- 
tion, notwithstanding  this  denial,  as 
to  dissolving  a  temporary  injunction; 
and  though  the  case  presented  was 
one  in  which  in  the  exercise  of  such 
discretion  the  injunction  ought  ordi- 
narily to  be  retained,  yet  the  chan- 
cellor having  dissolved  the  injunc- 
tion his  ruling  would  not  be  reversed, 
unless  a  flagrant  abuse  of  discretion 
appeared.  Bibb  v.  Shackelford,  38 
Ala.  611. 

In  Bartlett  v.  L.  Bartlett  &  Son 
Co.,  116  Wis.  450,  93  N.  W.  473,  it 
v/as  held  that  if  recovery  by  the 
complainant  would  be  ineffective  to 
vindicate  his  rights  and  afford  him  a 
full  measure  of  redress  unless  the  de- 
fendant, pending  its  final  conclusion, 
be  restrained  so  as  to  prevent  his  ac- 
tion prejudicial  to  the  complainant's 
rights,  and  if  without  such  restraint 
irreparable  injury  will  accrue  to  the 
complainant  regardless  of  the  final 
result  of  the  suk,  and  from  such  re- 
straint no  injury  will  accrue  to  the 
defendant  which  cannot  be  adequately 
guarded  against  by  a  bond,  the  in- 
junction should  as  a  matter  of  right 
be  granted. 

Where  the  material  facts  alleged  in 
a  bill  for  an  injunction  are  denied 
by  the  answer,  the  complainant's 
right  to  a  preliminary  injunction  is 
not  established,  nothing  in  the  bill 
suggesting  any  immediate  danger  of 
loss  or  injury.  Grand  Castle  of  the 
Golden  Eagles  of  N.  J.  v.  Bridgeton 
Castle  No.  13,  K.  G.  E.  (N.  J.  Eq.), 
40  Atl.  849. 

Waste,  Partnership  and  Patents. 
In  Poor  V.  Carleton,  3  Sumn.  70,  19 
Fed.  Cas.  No.  11,272,  Justice  Story,  in 
speaking  of  the   rule  that  special  in- 
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ixjuxcrioN. 


Where  a  complainant  cannot  prove  tlie  facts  on  which  the  cf|nily 
of  his  hill  for  an  injunction  rests,  exccjit  by  the  defendant,  and  the 
defendant  answers  denyin,q;  such  facts,  a  temporary  injunction  will 
be  dissolved."'^ 

A  Distinction  has  been  taken  between  the  "  common  "  injunction 
which  issues  to  restrain  proceedings  at  law,  and  the  "  special  "' 
injunction  which  issues  in  other  cases;  the  rule  being  that  the  former 
will  be  dissolved  as  a  matter  of  course  on  the  denials  of  the 
answer,  while  the  dissolution  of  the  latter  is  discretionary,  depending 
upon  the  probabilities  surrounding  complainant's  equity,  and  the 
likelihood  of  irreparable  loss.''* 


junctions  were  ordinarily  dissolved 
on  the  coming  in  of  an  answer  de- 
nying the  equity  of  the  bill,  said 
there  were  exceptions  to  the  doc- 
trine, which,  for  the  most  part,  were 
fairly  resolvable  into  the  principle  of 
irreparable  mischief,  such  as  cases  of 
asserted  waste  or  of  mismanagement 
in  partnership  concerns  or  violation 
of  copy  or  patent  rights.  In  such 
cases  the  court  should  look  to  the 
whole  circumstances,  and  continue  or 
dissolve  an  injunction  in  the  exer- 
cise of  a  sound  discretion. 

And  see  United  States  v.  Parrott, 
I  ]McAll.  271,  27  Fed.  Cas.  No.  15,998. 

But  a  motion  for  an  order  to 
restrain  defendant  from  committing 
waste  will  be  denied  on  the  defend- 
ant's fully  denying  the  commission 
of  waste  (Martin  v.  Odell,  i  How. 
Pr.  [N.  Y.]  108),  or  where  the  title 
of  the  complainant  is  denied  by  the 
answer.  Morris  v.  O'Reilly,  7  Fed. 
Cas.  No.  9858. 

Where  it  appears  oil  the  preliminary 
hearing  of  an  application  to  enjoin 
defendant  from  selling  or  incumber- 
ing a  patent  assigned  to  him,  and 
claimed  by  complainant  under  a  prior 
unrecorded  assignment,  that  com- 
plainant is  entitled  to  equitable  relief 
against  his  assignor,  that  defendant 
acknowledged  to  a  third  person  that 
he  had  notice  of  complainant's  claim, 
and  that  defendant,  unless  enjoined, 
can  sell  the  patent  to  as  many  indi- 
viduals as  he  can  find  to  purchase, 
which,  if  done,  will  irreparably  dam- 
age complainant,  a  temporary  in- 
junction should  be  granted,  though 
defendant  makes  affidavit  that  he 
never  had  such  notice.  Stanton  Mfg. 
Co.  V.  McFarland,  52  N.  J.  Eq.  85. 

Where   an   injunction  bill  seeks  to 
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restrain  a  suit  at  law  in  which  the 
injunction  defendant  sues  to  recover 
of  the  injunction  plaintiff  the  value 
of  certain  work  and  labor,  the  in- 
junction bill  alleging  that  such  serv- 
ices were  performed  for  the  benefit 
of  a  partnership  existing  between  the 
parties  and  should  be  taken  into  the 
partnership  account,  and  the  answer 
denies  all  the  equity  of  the  bill,  there 
is  nothing  in  the  nature  or  circum- 
stances of  the  case  to  take  it  out  of 
the  general  rule  that  on  the  coming 
in  of  an  answer  denying  the  equity 
of  the  bill  a  temporary  injunction 
will  be  dissolved,  the  effect  of  a  dis- 
solution in  this  case  being  merely  to 
permit  the  controversy  to  be  tried  in 
regular  course.  Hollister  v.  Bark- 
ley,  9  N.  H.  230. 

37.  Kent's  Adm'r  v.  De  Baun,  12 
N.  J.  Eq.  220;  Earner  v.  Roe,  11  N. 
J.  Eq.  367;  Graflot  v.  Brady,  7  N.  J. 
Eq.  79- 

38.  Cobb  V.  Cligg  (N.  C),  49  S. 
E.  80. 

In  Jarman  v.  Saunders,  64  N.  C. 
367,  the  court,  in  considering  a  mo- 
tion to  vacate  an  injunction,  said  that 
a  common  injunction  was  when  a  de- 
fendant in  a  lawsuit  set  up  an  equita- 
ble defense  which  he  could  not,  by 
the  constitution  of  the  law  court,  there 
avail  himself  of;  and  that  in  such 
case,  if  an  injunction  was  granted  on 
a  bill  setting  up  such  an  equity,  it 
would  be  dissolved  as  of  course  upon 
an  answer  denying  the  facts  consti- 
tuting the  equity.  But  a  special  in- 
junction is  founded,  not  on  an  equity 
existing  in  the  controversy  at  law, 
but  on  something  collateral  to  it,  as, 
for  example,  the  necessity  of  pro- 
tecting the  property  in  dispute;  and 
an  injunction  of  the   latter  sort  will 
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(B.)  Balanced  Convenience.  —  It  is  held  that  the  court  will  weigh 
the  consequences  of  a  dissolution  or  continuance  to  the  respective 
parties,  and  make  its  ruling  accordingly.''"     But  the  practice  of  thus 


not  be  dissolved  merely  on  the  de- 
fendant's denial  if  in  the  opinion  of 
the  court  it  appears  reasonably  neces- 
sary to  protect  the  plaintiff's  right 
until  the  controversy  between  him 
and  the  defendant  can  be  determined. 

See  also  Blackwell  Mfg.  Co.  v. 
McElwee,  94  N.  C.  425 ;  Key  v.  Dob- 
son,  92  N.  C.  170;  Mims  V.  McLean, 
59  N.  C.  200;  Jones  v.  McKenzie,  59 
N.  C.  203 ;  Wooden  v.  Wooden,  3 
N.  J.  Eq.  429;  Purnell  v.  Daniel,  43 
N.  C.  9;  Troy  v.  Norment,  55  N.  C. 
318;  Peterson  v.  Matthis,  56  N.  C.  31. 

An  injunction  by  a  creditor  to  pre- 
vent the  enforcement  against  his 
debtor  of  the  judgment  of  a  third 
person,  alleged  to  have  been  fraudu- 
lently procured,  is  a  special  and  not 
a  common  injunction,  within  the  rule. 
Heilig  V.  Stokes,  63  N.  C.  612. 

The  rule  that  injunctions  should 
be  dissolved  when  the  equity  of  the 
bill  is  met  and  controverted  by  the 
answer  is  more  flexible  in  a  suit  to 
enjoin  the  violation  of  a  contract 
than  in  cases  of  injunction  to  stay 
proceedings  at  law,  and  yields  more 
to  the  particular  circumstance ;  and 
in  the  exercise  of  his  large  discre- 
tion over  the  subject,  the  chancellor 
may  retain  the  injunction  though  the 
answer  negatives  the  equity  of  the 
bill,  when,  if  on  the  final  hearing 
the  bill  should  be  sustained,  irrepa- 
rable injury  would  be  the  conse- 
quence of  a  dissolution.  Chambers 
z'.  Alabama  Iron  Co.,  67  Ala.  353. 

In  Mittleburger  v.  Stanton,  17  Fed. 
Cas.  No.  9676,  in  speaking  of  the 
rule  that  a  temporary  injunction  re- 
straining a  proceeding  at  law  will 
ordinarily  be  dissolved  where  an 
answer  is  filed  denying  all  the  equi- 
ties of  the  bill,  the  court  said  there 
was  no  distinction  between  an  in- 
junction staying  execution  and  one 
staying  trial. 

39.  Carpenter  v.  Danforth,  19  Abb. 
Pr.  (N.  Y.)  225;  Chetwood  v.  Brit- 
ton,  2  N.  J.  Eq.  483;  Connelly  v. 
Wattles,  49  N.  J.  Eq.  92,  23  Atl. 
123;  Everett  v.  Tabor,  119  Ga.  128, 
46  S.  E.  72;  Hamilton  v.  Wood,  55 
Minn.  482,  57  N.  W.  208;  Murray  v. 


Elston,  23  N.  J.  Eq.  127;  Shoup  v. 
Knight,  12  W.  Va.  667. 

In  Greenin  v.  Hoey,  9  N.  J.  Eq. 
137,  the  court  said  there  were  cer- 
tainly exceptions  to  the  general  rule 
that  where  an  answer  fully  meets 
the  equity  of  the  bill  a  temporary 
injunction  should  be  dissolved;  but 
that  'in  making  those  exceptions  the 
court  would  be  governed  in  some  de- 
gree by  the  consequence  to  follow 
upon  a  dissolution  and  by  the  con- 
duct of  the  complainant  in  prosecut- 
ing his  suit;  that  there  should  be 
some  good  reason  for  making  an  ex- 
ception to  the  rule ;  and  that  if  no 
irreparable  mischief  can  ensue,  nor 
any  serious  injuries,  the  court  ought 
to  have  grave  doubts  as  to  the  pro- 
priety of  dissolving  an  injunction 
before  it  will  deny  to  the  defendant 
the  benefit  of  his  answer. 

The  rule  that  an  injunction  will 
not  be  dissolved  on  a  sworn  answer 
denying  the  equities  of  the  bill,  where 
serious  or  irreparable  injury  would  be 
done  to  the  complainant  thereby,  while 
by  the  retention  of  the  injunction 
the  defendant  would  be  only  slightly 
damaged,  applies  to  the  case  of  an 
injunction  brought  to  restrain  the 
levy  of  a  writ  of  possession  following 
a  judgment  in  ejectment,  on  the 
ground  that  a  dispute  has  arisen  be- 
tween the  ejectment  plaintiff  and  de- 
fendant as  to  the  boundaries  of  the 
lot  to  be  levied  on,  the  boundaries 
as  claimed  by  such  plaintiff  embrac- 
ing a  portion  of  defendant's  dwell- 
ing house  and  some  of  the  outhouses 
used  by  him ;  since  to  permit  a  levy 
in  such  case  would  be  an  irreparable 
injury  to  such  defendant.  Jones  v. 
Brandon,  60  Miss.  556. 

In  Camden  &  A.  R.  Co.  v.  Stewart, 
18  N.  J.  Eq.  489,  in  which  an  in- 
junction had  issued  to  restrain  the 
execution  of  a  writ  of  possession  for 
a  paint  shop,  the  court  said  that 
though  the  rule  was  to  dissolve  when 
the  equity  of  the  bill  was  fully  denied 
by  the  answer,  such  rule  was  not  im- 
perative, but  was  subject  to  be  modi- 
fied according  to  the  circumstances 
of  the   case;   and   as   the   immediate 

Vol.  VII 


336 


INJUNCTION. 


taking  into  consideration  the  consequences  of  the  court's  order,  to 
the  exclusion  of  a  weighing  of  the  evidence  and  a  provisional  deter- 
mination of  the  facts,  has  been  criticised.'" 

(C.)  Practical  Termination  of  Litic.ation.  —  Where  the  circum- 
stances of  the  case  are  such  that  the  dissolution  of  a  temporary 
injunction  would  practically  terminate  the  litigation  in  defendant's 
favor,  and  make  the  complainant's  final  success  a  barren  victory,  the 
court  in  its  discretion  may  continue  the  injunction,  notwithstanding 
the  denials  of  the  answer.*^ 


possession  of  the  shop  could  be  of 
no  great  consequence  to  the  de- 
fendant while  an  eviction  therefrom 
might  be  a  great  detriment  to  the 
complainant's  business,  and  as  the 
complainant's  possession  had  con- 
tinued twenty  years,  so  that  an  as- 
sent to  a  sale  to  it  might  have 
escaped  the  memory  of  the  defend- 
ant, the  court  deemed  the  case  a 
proper  one  for  the  exercise  of  the 
discretion  possessed  by  it  for  a  con- 
tinuance of  the  injunction. 

40.  In  Secor  v.  Weed,  7  Rob. 
(N.  Y.)  67,  the  court  said  it  could 
not  yield  assent  to  the  proposition 
that,  although  a  defendant  had  fully 
and  explicitly  denied  in  his  answer 
the  allegations  of  the  complaint,  yet 
on  a  motion  to  dissolve  on  complaint 
and  answer,  the  injunction  should 
be  retained  if  its  dissolution  would 
cause  irreparable  injury  to  the  plain- 
tiff or  unless  the  defendant  showed 
that  he  would  suffer  pecuniary  loss 
or  damage  by  its  retention ;  that  if 
this  were  the  law,  the  result  would 
be  that  in  by  far  the  greatest  num- 
ber of  motions  to  dissolve  injunc- 
tions the  court  would  have  nothing 
to  do  with  any  question  as  to  the 
truth  of  the  facts  alleged  or  whether 
they  showed  any  liability  on  the  de- 
fendant's part,  ijut  would  only  have 
to  inquire  either  whether  in  the  pos- 
sible event  of  the  plaintiff's  final  suc- 
cess the  dissolution  would  leave  him 
without  adequate  remedy,  or  whether 
the  continuance  of  the  injunction 
could  harm  the  defendant;  and  that 
it  had  reached  the  conclusion  that  it 
was  the  court's  duty  on  the  motion 
to  determine  whether  the  plaintiff  on 
the  motion  papers  was  entitled  to  an 
injunction  or  not,  and  in  cases  of 
doubt  to  give  the  benefit  of  doubt 
to  the  defendant. 
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41.  Michigan.  —  Attorney  v.  Oak- 
land Co.  Bank,  Walk.  Ch.  90. 

New  Jersey.  —  Stilt  v.  Hilton,  30 
N.  J.  Kq.  579;  Kountze  v.  Morris 
Aqueduct  Co.,  54  N.  J.  Eq.  40,  ^^ 
Atl.  817;  Connelly  v.  Wattles,  49  N. 
J.  Eq.'  92,  23  Atl.  123 ;  Chetwood  v. 
Britton,  2  N.  J.  Eq.  438;  Irick  v. 
Black,  17  N.  J.  Eq.  189;  Fleischman 
V.  Young,  9  N.  J.  Eq.  620;  Johnston 
V.  Corey,  25  N.  J.  Eq.  311. 

Neiv  York.  —  Carpenter  v.  Dan- 
forth,    19  Abb.    Pr.  225. 

Wisconsin.  —  Quayle  v.  Bayfield 
Co.,  114  Wis.  108,  89  N.  W.  892. 

Where  the  case  is  not  free  from 
suspicion  and  a  dissolution  of  a  tem- 
porary injunction  might  cause  the 
complainant  to  lose  all  remedy,  a  full 
denial  in  the  answer  of  the  equity 
of  the  bill  will  not  necessitate  a  dis- 
solution. Carr  v.  Weld,  18  N.  J. 
Eq.  41.  See  also  Lowe  v.  Commis- 
sioners of  Davidson  Co.,  70  N.  C.  532. 

In  Simon  v.  Townsend,  27  N.  J. 
Eq.  302,  which  was  a  suit  to  restrain 
an  action  at  law  in  which  it  was 
sought  to  recover  from  complainant 
damages  for  his  failure  to  complete 
a  purchase  at  a  sheriff's  sale,  com- 
plainant's defense  being  that  his  bid 
was  induced  by  ignorance  of  the  ex- 
tent of  incumbrances  on  the  property 
and  the  agreement  of  the  mortgagors 
to  take  the  property  off  his  hands, 
and  that  his  cancellation  of  his  bid 
had  been  acquiesced  in,  the  court 
said  that  a  preliminary  injunction 
would  not  be  dissolved,  although  the 
allegations  of  the  bill  were  denied  by 
the  answer,  since  if  it  were  dissolved 
the  complainant  would  be  wholly 
without   remedy. 

In  Murray  v.  Elston,  23  N.  J.  Eq. 
127,  it  was  held  that  the  fact  that 
the  defendant  in  a  suit  to  restrain 
an  execution  sale  resided  out  of  the 
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(D.)  Fraud. — The  wcio^ht  of  authority  is  that  where  fraud  is 
the  gravamen  of  the  complaint,  the  case  constitutes  an  exception  to 
the  general  rule  regarding  dissolution  on  the  denials  of  the  answer, 
and  the  court  may  in  its  discretion  continue  a  preliminary 
injunction.*" 

(E.)  Strike  Injunctions.  —  Strike  injunction  cases  also,  in  which 
the  answering  defendants  do  not  assert  a  right  to  do  the  acts  they 
are  restrained  from  doing,  have  been  held  to  constitute  an  excep- 
tion.*^ 


state,  so  that  if  he  were  permitted  to 
proceed  and  the  proceeds  of  the  sale 
were  paid  to  him  a  final  decree  for 
complainant  would  be  fruitless,  took 
the  case  out  of  the  general  rule  as  to 
dissolution  on  the  denials  of  the 
answer. 

A  preliminary  injunction,  restrain- 
ing the  holder  of  county  bonds  from 
disposing  of  them,  charging  that  he 
acquired  them  with  notice  of  their 
illegal  issue,  should  not  be  dissolved 
on  the  defendant's  answer  denying 
such  notice  and  the  equity  of  the 
bill,  since  the  dissolution  would  al- 
low the  defendant  to  dispose  of  the 
bonds  to  innocent  persons  and  thus 
thwart  the  object  of  the  litigation. 
Board  of  Supervisors  v.  Paxton,  56 
Miss.  679. 

42.  California.  —  M  c  C  r  e  e  r  y  v. 
Brown,  42  Cal.  457. 

Georgia.  —  Dent  v.  Summerlin,  12 
Ga.  5- 

lozva.  —  Fargo  &  Co.  v.  Ames,  45 
Iowa  494;  Johnston  v.  Chicago  M. 
&  St.  P.  R.  Co.,  58  Iowa  537,  12  N. 
W.  576;  Walker  z'.  Stone,  70  Iowa 
103,  30  N.  W.  39 ;  Dubuque  &  S.  C. 
R.  Co.  v.  Cedar  Falls  &  M.  R.  Co., 
76  Iowa  702,  39  N.  W.  691 ;  Bregman 
t:  White,  44  Iowa  677. 

Nezo  Jersey.  —  Leigh  v.  Clark,  11 
N.  J.  Eq.  no;  Cregar  v.  Creamer,  27 
N.  J.   Eq.   281. 

Texas.  —  Friedlander  v.  Ehren- 
worth,  58  Tex.  350. 

Contra.  —  Furlong  v.  Edwards,  3 
Md.  99;  Russet  v.  Greer,  3  W.  Va. 
I  ;  City  of  r^Ienasha  v.  Milwaukee  & 
N.  R.  Co.,  52  Wis.  414,  9  N.  W.  396. 

And  in  Thrasher  v.  Partee,  37  Ga. 
392,  it  was  held  that  where  a  bona 
fide  purchaser  denies  by  sworn  an- 
swer any  notice  or  knowledge  of  a 
trust  violated  by  his  grantor  by  the 
transfer  of  the  trust  property,  and 
states  that  the  transaction,  so  far  as 


he  was  concerned,  was  bona  fide  and 
on  a  valuable  consideration,  an  in- 
junction secured  against  him  by  the 
beneficiaries  should  be  dissolved. 

In  Sinnett  v.  Moles,  38  Iowa  25, 
in  speaking  of  the  rule  that  an  in- 
junction will  not  be  dissolved  on  the 
denials  of  the  answer  where  fraud 
is  the  gravamen  of  the  petition,  the 
court  said :  "  This  rule  ought  cer- 
tainly to  apply  when  the  denial  is  by 
a  party  claiming  benefits  under 
fraudulent  acts,  though  not  a  party 
thereto,  yet  charged  with  notice 
thereof,  and  at  the  same  time  not 
showing  personal  knowledge  upon 
the  subject  in  his  answer,  and  when 
the  person  charged  with  having  com- 
mitted the  fraud  is  not  a  party  to 
the  action,  or  has  not  answered 
thereto." 

In  Stewart  v.  Johnson  &  Co.,  44 
Iowa  435,  the  court,  after  declaring 
that  the  case  of  an  injunction  sought 
on  the  ground  of  fraud  is  an  excep- 
tion to  the  general  rule  that  an  in- 
junction should  be  dissolved  on  a 
denial  of  equities  by  the  defendant, 
said  that  the  reason  for  the  exception 
is  doubtless  that  fraud  is  usually  es- 
tablished, if  at  all,  by  an  aggregation 
of  circumstances  which  separately 
considered  may  seem  to  be  of  slight 
ijnportance,  and  which  may  become 
satisfactory  only  by  the  light  which 
they  throw  upon  each  other.  "  These 
circumstances  are  oftentimes  shown 
by  cross-examination  of  the  defend- 
ant's witnesses."  As  the  petition  and 
answer  would  not  ordinarily  suffi- 
ciently reveal  the  case  to  the  court, 
however  full  and  satisfactory  the  de- 
nials of  the  answer  might  be,  it  is 
deemed  proper  that  a  preliminary  in- 
junction should  be  continued  to  the 
hearing. 

43.  In  Davis  v.  Zimmerman,  91 
Hun   494,   36   N.    Y.    Supp.   303,    the 
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(F.)  Additional  Evidenck.  —  Where  the  answer  denies  the  equity  of 
the  bill,  it  is  incumbent  on  'the  complainant,  in  those  jurisdictions 
where  the  practice  permits,  to  support  his  temporary  injunction,  or 
his  aj^iilication  therefor,  by  additional  evidence,  in  default  of  which 
an  injunction  should  not  be  granted  or  continued."  The  complain- 
ant's failure  to  offer  testimony  in  pursuance  of  his  statutory  right 
to  do  so  is  to  be  weighed  against  him.'''     The  affidavit  to  the  bill 


plaintiff  sued  to  restrain  strikers 
from  intimidating  plaintiff's  employes 
and  preventing  persons  from  enter- 
ing its  service,  and  from  destroying 
its  properly ;  and  the  defendants  an- 
swered, denying  the  existence  of  the 
conspiracy  and  the  acts  of  violence 
alleged  by  the  plaintiff,  though  they 
admitted  stationing  pickets  and  try- 
ing to  prevent,  by  persuasion  and 
argument,  persons  from  entering 
plaintiff's  service,  and  that  some  of 
plaintiff's  property  had  been  de- 
stroyed, as  they  believed,  by  plain- 
tiff himself  for  the  purpose  of  charg- 
ing the  act  to  the  defendants.  In 
affirming  the  issuance  of  a  tempo- 
rary injunction,  the  court  said  :  "  The 
defendants  invoke  the  general  rule 
that,  when  all  of  the  equities  of  a 
complaint  are  denied  in  the  answer, 
an  injunction  will  not  be  granted 
pendente  lite,  or,  if  granted,  will  be 
vacated.  This  rule  applies  when  the 
litigants  claim  adversely  in  respect  to 
property  or  the  right  to  do  some  act  in 
connection  therewith ;  and,  the  plain- 
tiff's asserted  right  being  doubtful, 
an  injunction  v^^ill  not  be  granted. 
But  this  rule  is  not  applicable  to  the 
case  at  bar,  for  the  defendants  do 
not  assert  the  right  to  do  any  of  the 
acts  which  they  are  restrained  from 
doing.  They  do  not  assert  that 
they  have  a  right  to  intimidate, 
by  threats  or  by  violence,  per- 
sons in  the  employment  of  the 
plaintiff,  or  those  who  seek  his  em- 
plovment,  nor  do  they  claim  that 
they  have  a  right  to  destroy  the 
plaintiff's  property ;  and  it  is  only 
from  doing  and  conspiring  to  do  such 
acts  that  they  are  restrained." 

See  also  Herzog  v.  Fitzgerald,  74 
App.  Div.  no,  -jy  N.  Y.  Supp.  366. 

44.  California.  —  Burnett  v. 
Whitesides,  13  Cal.  157;  Real  Del 
Monte  Min.  Co.  v.  Pond  Min  Co., 
23  Cal.  83. 
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767 


Flash   V.    Long,  67    Ga. 


Illinois.  — l^TivreW  v.  McKec,  36  HI. 
226;  Off  V.  Jack,  204  111.  79,  68   N. 

E.  427- 

Indiana.  —  Dooliltle  v.  Jones,  2 
Ind.  21. 

Maryland.  —  Voshell  v.  Hynson, 
26  Md.  83;  Johnson  Co.  v.  Hcnder- 
.son,  83  Aid.  125,  34  Atl.  835;  Phila- 
delphia Trust,  Safe  Deposit  &  Ins. 
Co.  V.   Scott,  45   Md.  451. 

Montana.  —  Cotter  v.  Cotter,  16 
Mont.  63,  40  Pac.  63. 

Nevada.  —  Perley  v.  Forman,  7 
Nev.  309. 

Virginia.  —  Wise  v.  Lamb,  9  Gralt. 
294;  Spencer  v.  Jones,  85  Va.  172,  7 
S.  E.  180. 

West  Virginia.  —  Shoup  v.  Knight, 
12  W.  Va.  667;  Kester  v.  Alexander, 
47  W.  Va.  329,  34  S.  E.  819;  Schoon- 
over  V.  Bright,  24  W.  Va.  698;  Ar- 
buckle  V.  McClanahan,  6  W.  Va.   101. 

Where  the  complainant  produces 
such  additional  evidence  he  is  gener- 
ally entitled  to  a  favorable  order. 
Cheek  v.  Tilley,  31  Ind.  121 ;  Orr  v. 
Littletield,  i  VVoodb.  &  M.  (U.  S.) 
13,  18  Fed.  Cas.  No.  10,590.  So  in 
Christie  v.  Griffing,  25  N.  J.  Eq.  216, 
it  was  held  that  in  the  exercise  of 
his  discretion  the  chancellor  will  not 
entertain  a  motion  to  dissolve  an  in- 
junction upon  bill  and  answer 
merely,  where  the  complainant's 
right,  notwithstanding  the  defend- 
ant's denial  of  the  equities  of  the 
bill,  is  supported  by  evidence  before 
the  court,  or  within  its  control,  reg- 
ularly taken  in  the  cause  and  on 
which  the  complainant  intends  to 
rely  on  the  final  hearing. 

45.     Sullivan  v.  Moreno,  19  Fla.  200. 

Where  the  material  allegations  of 
an  injunction  are  denied  by  the  an- 
swer a  motion  to  dissolve  must  pre- 
vail, unless  the  bill  can  be  supported 
by  testimony  taken  according  to  Act 
1835,  ch.  380,  §8;  and  where  one  of 


IKJUXCTION. 


339 


does  not  constitute  such  additional  evidence  -^^  but  the  testimony 
or  affidavit  of  a  third  person/'  or  record  evidence  exhibited  with  the 
bill/**  does. 

Where  evidence  is  adduced  on  both  sides,  the  equilibrium  of  proof 
is  restored,  and  the  i^eneral  rules  as  to  dissolution  on  the  denials 
of  the  answer  apply  except  in  so  far  as  the  court  is  required  to  weigh 
such  evidence/''     Where  the  denials  of  the  answer  are  supported 


the  complainants  applies  for  and  ob- 
tains an  order  for  the  taking  of  tes- 
timony according  to  the  provisions  of 
that  act,  the  fact  that  no  evidence 
was  taken  may  be  considered  as  lead- 
ing to  the  inference  that  the  denials 
of  the  answer  were  not  capable  of 
contradiction.  Washington  Univer- 
sity V.  Green,  I   Aid.  Ch.  97. 

46.  Hayzlett  v.  McMillan,  11  W. 
Va.  464;  Cox  V.  Douglass,  20  W.  Va. 

175- 

In  Fuller  v.  Cason,  26  Fla.  476,  7 
So.  870,  the  court  referred  to  the 
general  rule  that  an  injunction  will 
be  withheld  where  the  equities  of  the 
bill  are  denied  by  the  answer,  and  to 
its  modification  by  legislation  au- 
thorizing the  introduction  of  evi- 
dence on  such  hearings,  under  which 
the  court  is  to  pass  on  the  weight 
of  evidence,  and  then  said  that  it  was 
contended  for  the  complainant  that 
inasmuch  as  he  supported  his  motion 
for  an  injunction  by  his  own  affidavit 
sustaining  the  allegations  of  his  bill, 
the  statutory  modification  of  the  gen- 
eral rule  was  applicable.  The  court 
said,  however,  that  the  affidavit  was 
but  a  general  affirmation  of  the  truth 
of  the  statement  of  the  bill  and  a  de- 
nial of  the  negative  statements  of  the 
answer,  and  to  a  considerable  extent 
of  matter  not  responsive  to  the  bill ; 
and  that  it  did  not  seem  to  add  any 
strength  to  the  bill  for  a  summary 
injunction,  and  was  not  sufficient  to 
overcome  the  denials  of  the  answer 
should  the  rule  be  applied  that  re- 
sponsive allegations  are  to  be  taken 
as  true  unless  disproved  by  evidence 
of  greater  weight  than  the  testimony 
of  a  single  witness.  Especially  was 
this  true  where  the  witness  was  the 
complainant   himself. 

47.  Thielens  v.  Dialogue  (N.  J. 
Eq.),  19  Atl.  970;  Baumgarten  v. 
Broadway,  77  N.  C.  8 ;  Krom  v.  Ho- 
gan,  4  How.  Pr.   (N.  Y.)  225. 

Where  the  bill  is  supported  by  its 


verification  and  several  other  affi- 
davits, besides  a  legal  presumption 
in  view  of  the  facts  alleged,  it  is 
proper  to  continue  the  injunction, 
notwithstanding  the  denials  in  the 
answer.  Eakin  v.  Hawkins,  48  W. 
Va.  364,  37  S.  E.  622. 

48.  Where  the  defendants  in  an 
injunction  suit  deny  in  their  answer 
the  facts  on  which  the  equity  of  the 
bill  rests,  but  regularly  certified 
records  exhibited  with  the  bill  sus- 
tain its  allegations,  this  auxiliary 
evidence  will  overcome  the  unsup- 
ported denials  of  the  answer.  Owen 
V.   Brien,  2   Tenn.    Ch.   295. 

49.  Where  the  equities  of  a  bill 
for  an  injunction,  supported  by  affi- 
davits, are  denied  by  the  answer  and 
counter-affidavits,  the  complainant 
will  not  be  entitled  to  a  preliminary 
injunction  in  the  absence  of  circum- 
stances taking  the  case  out  of  the 
general  rule.  Guild  v.  Meyer,  56 
N.  J.  Eq.  183,  38  Atl.  959-  . 

Where,  in  a  suit  to  restrain  a  town 
from  proceeding  Avith  the  construc- 
tion of  a  bridge,  the  whole  equity  of 
the  bill  of  complaint  is  denied  by 
the  answer  and  met  by  controvert- 
ing affidavits,  it  is  not  improper  to 
dissolve  a  temporary  injunction, 
though  the  allegations  of  the  bill  are 
also  supported  by  affidavits.  Barker 
V.  Town  of  Oswegatchie,  41  N.  Y.  St. 
821,  16  N.  Y.  Supp.  727. 

In  Sullivan  v.  Moreno,  19  Fla.  200, 
the  court  referred  to  the  rule  that  on 
the  coming  in  of  an  answer  denying 
the  equity  of  the  bill  a  temporary  in- 
junction should  generally  be  dis- 
solved, but  that  the  matter  rested  in 
the  sound  discretion  of  the  court, 
and  said  that  this  rule  must  be  con- 
sidered controlling  in  Florida,  except 
to  the  e.xtent  that  it  was  modified  by 
Laws  1861,  ch.  1098,  providing  that 
where  the  defendant,  in  his  answer, 
shall  have  denied  the  statem.ents  of 
the    bill    or    the    accompanying    affi- 
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by  additional  evidence,  the  complainant's  bill  bcinp^  without  such 
support,  the  rule  is,  of  course,  to  refuse  a  temporary  injunction  or 
to  dissolve  one  already  granted.''" 

(3.)  Affirmative  Matter.  —  Affirmative  matter  in  an  answer  which 
is  not  responsive  to  the  bill  cannot  be  considered  ori  a  motion 
to  "rant  or  to  dissolve  a  temporary  injunction."     But  it  has  been 

10  Gill  &  J.  316.  22  Am.  Dec.   167; 

Jlutchins  V.  Hope,   12  Gill  &  J.  244; 

Salmon  v.  Clagett,  3  Bland  125. 
iV^tc  Jersey.  —  Randall  v.  Morrell, 

17  N.  J.  Eq.  343;  Johnston  v.  Corey, 

25  N.  J.  Eq.  311 ;  West  Jersey  R.  Co. 

V.  Thomas,  21  N.  J.  Eq.  205;  Vree- 

land  V.  New  Jersey  Stone  Co.,  25  N. 

J.  Eq.  140- 

New  York.  —  iSIinturn  v.  Seymour, 

4  Johns.  Ch.  497. 

North  Carolina.  —  Turner  v.  Cuth- 

rell,  94  N.  C.  239;  Wilson  v.  Mace,  55 

N.  C.  5;  McNamara  v.  Irwin,  22  N. 

C.    13;    Alien    V.    Pearce,    59    N.    C. 

309;     Strong   V.    Menzies,    41    N.    C. 

544;  Ashe  V.  Johnson,  55  N.  C.  149; 

Lyrely  v.  Wheeler,  38  N.  C.  170. 
Texas.  —  Burnley  v.  Cook,  13  Tex. 

586. 

In  Robinson  v.  Cathcart,  2  Cranch 
C.   C.  590,  20  Fed.   Cas.   No.    11,946, 

the  court,  after  holding  that  on  the 
final  hearing  of  an  injunction  suit 
on  bill  and  answer  averments  of  the 
answer  are  evidence  for  the  defend- 
ant, though  not  responsive  to  the 
bill,  said :  "  But  upon  a  motion  to 
dissolve  an  injunction  the  case  is 
different.  It  is  a  motion  made  by 
the  defendant  against  an  unwilling 
plaintiff'.  The  motion  must  be  heard 
whether  the  plaintiff  consent  or  not. 
He  has  done  nothing  to  prevent  the 
defendant  from  proving  his  case  by 
the  ordinary  mode  of  proof.  He  has 
not  waived  his  right  to  reply  to  the 
answer,  and  to  put  the  defendant  to 
his  proof.  He  has  either  replied,  or 
may  reply;  and  his  not  having  re- 
plied, at  the  time  the  motion  is  made, 
is  not  an  admission  of  the  truth  of 
the  answer.  ...  It  may  happen 
that  upon  the  final  hearing  the  de- 
fendant may  not  be  able  to  bring  any 
evidence  in  support  of  the  new  and 
irresponsive  allegations  set  up  in  his 
answer,  and  upon  the  strength  of 
which  the  injunction  was  dissolved; 
and  the  whole  equity  of  the  plain- 
tiff's bill,  as  in  the  present  case,  stand 


davit,  either  party  shall  have  the 
right  to  introduce  evidence.  In  cases 
where  evidence  is  thus  introduced 
the  action  of  the  chancellor  must  be 
controlled  by  the  weight  of  the  evi- 
dence. See  also  Campl^ell  v.  White, 
39  Fla.  745,  22,  So.  555- 

In  Indian  River  S.  S.  Co.  v.  East 
Coast  Transp.  Co.,  28  Fla.  387,  10  So. 
480,  the  court  said  that  under  the 
practice  prevailing  since  the  adoption 
of  Laws  1861,  ch.  1098,  the  chancellor 
will  ordinarily  dissolve  an  injunction 
where  the  answer  denies  the  facts  on 
which  the  equity  of  the  bill  is  founded, 
or  where  the  bill  and  accompanying 
evidence  are  fully  met  by  the  answer 
and  its  accompanying  evidence;  but 
this  rule  is  not  inflexible. 

50.  Nibert  v.  Baghurst,  47  N.  J. 
Eq.  201,  20  Atl.  252;  Marshman  v. 
Conklin,  17  N.  J.  Eq.  282;  McCor- 
mick  V.  Nixon,  83  N.  C.  113. 

51.  Alabama.  —  Columbus,  West- 
ern R.  Co.  V.  Witherow,  82  Ala. 
190,  3  So.  323;  Jones  V.  Ewing, 
56  Ala.  360;  Boiling  v.  Roman, 
95  Ala.  518,  10  So.  553;  Jackson 
V.  Jackson,  91  Ala.  292,  10  So.  31, 
84  Ala.  343-  4  So.  174;  Farris 
T.  Houston,  78  Ala.  250;  Mabel 
Min.  Co.  V.  Pearson  Coal  &  Iron  Co., 
121  Ala.  567,  25  So.  754;  Hendricks 
V.  Hughes,  117  Ala.  591,  23  So.  637; 
Birmingham  R.  Co.  v.  City  of  Bes- 
semer, 98  Ala.  274,  13  So.  487. 

Florida.  —  Yonge  v.  McCormick,  6 
Fla.  658;  Indian  River  S.  S.  Co.  v. 
East  Coast  Transp.  Co.,  28  Fla.  387, 
10  So.  480. 

Georgia.  —  Lewis  v.  Leak,  9  Ga. 
95;  Laub  V.  Burnett,  31  Ga.  304;  Har- 
graves  v.  Jones,  27  Ga.  233  ;  Wooten 
V.  Smith,  27  Ga.  216;  Moore  v.  Far- 
rell,  I  Ga.  7. 

Idaho.  —  Oro  Fino  Min.  Co.  v.  Cul- 
len,  I  Idaho  113. 

Iowa.  —  Huskins  v.  McElroy,  62 
Iowa  508,  17  N.  W.  670;  Judd  v. 
Hatch,  31  Iowa  491. 

Maryland.  —  Hardy     v.     Summers, 
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held  that  such  new  matter  may  be  read  as  an  affidavit,  although  it 
is  not  of  itself  sufficient  to  support  a  motion  to  dissolve.^-  But  to 
render  the  answer  wholly  ineffective  it  is  necessary  that  it  admit, 
at  least  tacitly,  the  equity  of  the  bill ;  and  where  that  is  denied, 
additional   averments   in   avoidance   do   not   impair   the   efficacy   of 


admitted  by  the  answer.  In  the 
meantime,  however,  irreparable  in- 
jury may  have  been  done  by  dissolv- 
ing the  injunction.  The  safer  course, 
therefore,  is  that  which  this  court 
has  always  pursued  ever  since  its 
establishment  in  1801,  to  wit,  to  con- 
sider the  answer  as  evidence  only  so 
far  as  it  is  responsive  to  the  allega- 
tions of  the  bill,  unless  upon  final 
hearing  on  bill  and  answer." 

New  matter  in  avoidance  is  not 
available  to  the  defendant  on  a  mo- 
tion to  reinstate  an  injunction.  State 
V.   Northern  C.   R.   Co.,   18  Md.    193. 

Compare  Florence  v.  Bates,  2 
Sandf.  (N.  Y.)  675,  where  the  court 
held  that  on  a  motion  for  an  in- 
junction it  might  look  to  matter  in 
avoidance  contained  in  the  defend- 
ant's verified  answer  in  determining 
the  party's  rights.  The  court  de- 
clined to  follow  the  rule  to  the  con- 
trary, established  in  Maryland,  say- 
ing that,  with  all  due  respect  to  the 
Maryland  authorities,  it  could  not 
see  the  force  of  the  distinction  taken 
between  denials  and  new  matter. 
"  If  a  defendant  in  answer  to  a  bill 
asking  for  an  injunction  against  the 
violation  of  a  covenant  alleged  to 
have  been  entered  into  by  him  should 
deny  that  he  executed  the  covenant, 
the  injunction,  according  to  these 
cases,  would  not  be  granted,  or,  if 
granted,  would  be  dissolved.  If, 
however,  he  should  admit  that  the 
covenant  had  been  made,  but  should 
set  up  a  release  by  the  plaintifif,  so 
that  it  was  no  longer  in  existence,  the 
injunction  must  be  granted,  or,  if 
granted,  continued  till  a  final  decree. 
What  greater  potency  or  virtue  there 
is  in  an  oath  denying  an  allegation, 
than  in  an  oath  confessing  and  avoid- 
ing it,  I  cannot  divine." 

And  in  Riggs  v.  Winterode  (Md.), 
59  Atl.  762,  the  court  said :  "  It  may 
be  well  to  say  in  this  connection  that 
there  may  be  cases  in  which  the  new 
matter  set  up  in  the  answer  is  such 


as  would  justify  the  court  in  refus- 
ing to  grant  an  injunction  at  once, 
unless  that  be  necessary  in  order  to 
preserve  the  rights  of  the  plaintiff  in 
case  he  finally  establishes  them. 
When  the  court  is  satisfied  that  the 
plaintifif  will  not  sufifer  by  not  hav- 
ing the  injunction  issue  at  once,  and 
testimony  can  be  taken  in  a  reason- 
able time,  if  the  new  matter  be  of  a 
character  that  would  ultimately  re- 
quire the  dissolution  of  the  injunc- 
tion if  proven,  it  would  be  useless  to 
compel  the  judge  to  issue  a  prelimi- 
nary injunction.  Some  discretion 
must  be  allowed  him  in  such  cases." 

52.  Noyes  v.  Vickers,  39  W.  Va. 
30,  19  S.  E.  429. 

In  this  case  the  court  added  :  "  But 
the  burden  of  proving  this  new 
equity  thus  set  up  to  repel  or  avoid 
plaintiff's  claim  is  on  the  defendant, 
he  being  put  to  such  proof  by  the 
general  replication  to  his'  answer. 
And,  although  his  answer  may  be 
read  as  an  affidavit  on  the  motion  to 
dissolve,  it  cannot  be  regarded  as 
sufficient  on  the  motion  to  establish 
such  new  matter  in  avoidance,  and 
not  in  denial  of  any  allegation  in  the 
bill.  This  rule  seems  reasonable, 
for  otherwise  plaintififs  could  not,  by 
cross-examination  of  defendant,  meet 
this  affirmative  defense,  of  which 
they  now  hear  for  the  first  time ;  and 
the  duty  of  furnishing  full  proof  on 
the  point  is  on  the  defendant." 

United  States  v.  Parrott,  i  McAll. 
271,  27  Fed.  Cas.  No.  15,998,  in  which 
case  the  court  said  that  there  had 
been  a  conflict  of  authority  on  the 
point,  the  rule  as  announced  by  it 
being  adopted  in  New  York,  South 
Carolina  and  New  Jersey;  that  in 
Maryland  and  Georgia  a  contrary 
doctrine  obtains,  the  rule  in  the  for- 
rner  state  being  grounded  on  a 
single  authority  more  than  one  hun- 
dred and  thirty  years  old,  while  the 
rule  in  Georgia  was  based  on  a  New 
York  case.  Har  v.  Ten  Eyck,  2 
Johns.  Ch.  (N.  Y.)  63,  which  had 
been  repeatedly  overruled. 
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the  answer."  The  reason  of  the  rule  is  that,  as  to  new  matter  in 
avoidance,  the  burden  of  proof  rests  on  the  defendant.^*  But  to 
be  evidence,  the  new  matter  must  amount  to  allegations  of  fact, 
and  not  to  mere  conclusions  of  law,'""''  or  oi)inions  or  conclusions  as 
to  facts.'"'" 

(4.)  Verification.— (A.)  Nkckssity.  —  In  order  to  be  accorded  any 
probative  force  on  an  interlocutory  application,  the  defendant's 
answer  must  be  sworn  to.°^  And  it  seems  that  the  evidence  afforded 
bv  a  verified  answer  is  essential  to  sustain  defendant's  position.^" 


53.  Attorney  z>.  Oakland  Co. 
Bank,  Walk.  Ch.  (Mich.)  90;  Cor- 
nelius V.  Post,  9  N.  J.  Eq.  196;  Huff- 
man V.  Hummer,  17  N.  J.  Eq.  263; 
Society  for  Establishing  Useful  Mfgs. 
V.  Lowe,  17  N.  J.  Eq.  19;  Lindsay  v. 
Etheridge,  21  N.  C.  36;  Howard  v. 
Randolph,  73  Tex.  454,  11  S.  VV.  495. 

In  Shricker  v.  Field,  9  Iowa  366, 
the  court  said :  "  But  while  proof 
might  be  required  where  the  answer 
confessed  the  bill  and  set  up  new 
matter,  there  is  no  rule  requiring 
such  proof  where  the  complainant's 
equity   is    denied." 

In  Moss  V.  Pettingill,  3  Minn.  217, 
the  court  said :  "  Where  the  defense 
is  by  new  matter  set  up  in  the  an- 
swer, it  will  be  seen  that  it  leaves 
the  principal  facts  of  the  bill  ad- 
mitted, and  presents  a  new  issue  on 
the  part  of  the  defendant,  the  affirm- 
ative of  which  he  assumes ;  by  this 
condition  of  the  pleadings  the  orig- 
inal advantage  which  accrued  to  the 
plaintiff  is  not  assailed  nor  shaken, 
but  admitted,  and  sought  to  be  coun- 
teracted by  the  establishment  of  a 
distinct  and  substantive  position, 
aimed  at  the  consequence  of  the 
plaintiff's  facts,  but  not  their  exist- 
ence. If  the  defendant  fails  to  make 
good  by  proof  what  he  sets  out  in 
his  answer,  the  injunction  will  be 
made  perpetual,  upon  the  admitted 
facts  in  the  bill.  In  such  case  the 
injunction  will  be  continued  until  the 
hearing." 

Where  the  whole  equity  of  the  bill 
is  denied  it  is  no  answer  to  an  ap- 
plication  to  dissolve  an  injunction 
that  the  defendant  has  also  incor- 
porated into  his  answer  other  mat- 
ters which  are  scandalous  or  other- 
wise irrelevant.  Livingston  v.  Liv- 
ingston, 4  Paige  Ch.    (N.  Y.)    iii. 

54.  Stevens  v.  Ross  (N.  J.),  11 
Atl.  114;  Richardson  v.  Lightcap,  52 
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Miss.  508;  Birmingham  Al.  R.  Co.  v. 
City  of  Bessemer,  98  Ala.  274,  13  So. 
487;  Simson  v.  Hart,  14  Johns.  (N. 
Y.)  63. 

55.  Robinson  v.  Cathcart,  2  Cranch 
C.  C.  590,  20  Fed.  Cas.  No.  11,946. 

56.  Chase  v.  Manhardt,  i  Bland 
(Md.)  333. 

57.  Commissioners  of  Highway  z'. 
Goddard,  103  111.  App.  36;  Fowler  v. 
Burns,  7  Bosw.  (N.  Y.)  637;  Rainey 
T.  Rainey,  35  Ala.  282;  Hart  v.  Clark, 
54  Ala.  490;  Gray  v.  M'Canee,  ii 
111.  325;  Louisville  &  N.  R.  Co.  v. 
City  of  Bessemer,  108  Ala.  238,  18 
So.  880. 

While  the  rule  stated  in  the  text 
is  generally  true,  yet  it  was  held  in 
Kidd  V.  Bates,  124  Ala.  670,  27  So. 
491,  that  if  affidavits  are  received, 
and  on  the  trial  the  allegations  of 
the  answer  are  proved,  and  those  of 
the  complaint  on  which  the  injunc- 
tion rests  are  disproved,  a  case  for 
dissolution   is  made   out. 

58.  Where  twenty- one  of  twenty- 
seven  defendants  in  a  strike  in- 
junction suit  answer  the  bill,  but 
the  answer  does  not  appear  to  be 
sworn  to  by  any  of  them,  it  is  proper 
to  refuse  to  dissolve  a  temporary  in- 
junction, though  the  defendants  have 
filed  affidavits  made  by  nearly  all  of 
them  denying  threats  and  acts  of  vio- 
lence charged  in  the  bill.  Wick 
China  Co.  v.  Brown,  164  Pa.  St.  449, 
30  Atl.  261. 

Compare  Hartley  v.  Matthews,  96 
Ala.  224,  II  So.  452,  holding  that 
where  the  transactions,  in  respect  to 
which  answers  are  required  in  an  in- 
junction suit  against  husband  and 
Avife,  are  within  the  knowledge  of 
the  husband  rather  than  the  wife, 
and  no  objection  is  made  below  to 
the  fact  that  the  wife's  answer  is  not 
verified,  that  fact  will  not  warrant  re- 
versing   a    decree    dissolving   a   tern- 
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And  the  fact  that  verification  of  the  answer  is  waived  by  the  bill 
does  not  do  away  with  the  necessity  thereof  if  the  answer  is  to  be 
received  as  evidence."^" 

Answer  of  Corporation.  —  The  answer  of  a  corporation,  though 
made  under  the  company's  seal,  is  no  exception  to  the  rule  that  an 
answer  must  be  verified  to  be  regarded  as  evidence. ""     On  the  other 


porary  injunction  on  the  denials  of 
the  sworn  answer  of  the  husband. 

Contra.  —  Citizens  Coach  Co.  v. 
Camden  Horse  R.  Co.,  29  N.  J.  Eq. 
299,  where  the  sworn  statement  of 
an  affidavit  accompanying  the  unveri- 
fied answer  of  a  corporation  made 
under  this  seal  denies  as  directly  and 
emphatically  as  possible  the  equity 
of  the  bill,  a  preliminary  injunction 
should  be  refused. 

59.  JNIahaney  v.  Lazier,  16  Md.  69; 
Dongrey  v.  Topping,  4  Paige  Ch. 
(N.  Y.)  94;  Mobile  &  M.  R.  Co.  v. 
Alabama  M.  R.  Co.,  123  Ala.  145,  26 
So.  324,  in  which  it  was  said  that 
the  answer  of  a  corporation  is  no 
exception  to  this  rule. 

But  in  Lockhart  z\  City  of  Troy, 
48  Ala.  579,  the  court  said :  "  The 
statements  of  the  bill,  upon  which  its 
equity  is  presumed  to  rest,  are  di- 
rectly denied  by  the  answers.  But 
it  is  contended  that  as  these  denials 
are  made  in  answers  made  without 
the  support  of  a  verification  by  oath, 
they  ought  not  to  be  permitted  to 
overturn  the  allegations  of  the  bill, 
which  is  a  sworn  bill.  But  the  com- 
plainants waive  any  oath  to  the  an- 
swers, yet  require  them  to  be  made 
and  put  in,  upon  the  penalty  of  ad- 
mitting the  bill  to  be  true,  upon  de- 
cree pro  confesso.  This  is  a  priv- 
ilege in  favor  of  the  complainants, 
which  they  can  avail  themselves  of 
or  not,  as  they  choose.  It  takes 
from  the  answers  their  potency  as 
evidence,  and  dispenses  with  the 
necessity,  which  would  otherwise  ex- 
ist, of  requiring  two  witnesses  to 
overturn  them.  Rev.  Code,  sec.  3328. 
If,  then,  the  complainants  elect  to 
waive  the  answers  being  made  upon 
oath,  it  should  not  prejudice  the  de- 
fendant's rights  beyond  the  limitation 
of  the  statute ;  that  is,  it  leaves  the 
answers  in  every  other  respect  suffi- 
cient, except  as  testimony.  Such  un- 
sworn answers  are  '  entitled  to  no 
more  weight  as  evidence  than  the 
bill.'     It   does   not  destroy   its   effect 


as  a  denial  of  the  complainant's  case. 
To  treat  them  otherwise  would  be  to 
go  beyond  the  purpose  of  the  statute, 
and  put  it  in  the  power  of  the  com- 
plainants to  use  a  privilege  granted 
to  them  as  a  serious  injury  to  the 
defendant  beyond  the  purpose  of  the 
law.  This  would  be  neither  equity 
nor  justice,  which  is  supposed  to 
prevail  in  all  the  proceedings  in  a 
court  of  chancery.  I  therefore  think 
that  answers,  the  oath  to  which  is 
waived  by  the  complainants,  must 
be  treated  as  answers  on  oath,  on 
motion  to   dissolve   an   injunction." 

60.  Bouldin  v.  Baltimore,  15  Md. 
18;  Hemphill  v.  Ruckersville  Bank, 
3  Ga.  435 ;  Fulton  Bank  v.  New  York 
&  Sharon  Canal  Co.,  i  Paige  Ch. 
(N.  Y.)  311. 

Contra.  —  See  Salmon  v.  Clagett, 
3  Bland    (Md.)    125. 

An  unverified  answer  under  a  cor- 
porate seal  cannot  be  considered  on 
an  application  for  a  preliminary  in- 
junction, except  in  so  far  as  it  is 
explanatory  of  accompanying  affida- 
vits. Citizens  Coach  v.  Camden 
Horse  R.  Co.,  29  N.  J.  Eq.  299. 

In  Griffin  v.  State  Bank,  17  Ala. 
258,  the  court,  in  holding  that  the 
answer  of  a  corporation  under  its 
corporate  seal,  but  not  verified  by 
the  oath  of  any  of  its  officers,  was 
insufficient  to  warrant  the  dissolution 
of  an  injunction  granted  on  a  veri- 
fied bill,  said :  "  Now  the  general 
rule  is  that  the  answer  of  the  defend- 
ant, to  authorize  the  dissolution  of 
?n  injunction,  must  not  only  deny 
the  equity  of  the  bill,  but  it  must  be 
verified  by  oath.  Why  should  the 
answer  of  a  corporation  be  exempted 
from  this  general  rule?  If  the  alle- 
gations of  the  answer  and  the  denials 
of  the  charges  contained  in  the  bill 
are  true,  they  can  be  sworn  to  by 
any  officer  of  the  corporation  cogni- 
zant of  the  facts,  and  no  incon- 
venience whatever  can  result  from 
requiring  that  the  answer  shall  be 
verified   by  affidavit,   in  order  to  en- 
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hand,  however,  the  fact  that  the  corporation's  seal  is  not  affixed 
will  not  prevent  the  dissolution  of  an  injunction,  where  the  answer 
is  verified  by  the  company's  officers."^ 

Complainant's  Waiver  of  Answer  "Under  Oath.  —  A  verified  answer  is 
available  as  evidence  on  an  interlocutory  application,  though  answer 
under  oath  was  waived  by  the  bill."- 

Subsequent  Amendment  of  Bill.  —  Whether  the  amendment  of  the 
bill  after  a  verified  answer  is  put  in  demands  a  further  answer  under 


title  the  corporation  to  a  dissolution 
of  the  injunction.  But,  on  the  other 
hand,  to  dissolve  an  injunction  on  the 
answer  of  a  corporation  not  verified 
by  oath  may  lead  to  injury,  for  no 
one  is  responsible  whether  the  answer 
be  true  or  false."  See,  however, 
Hagan  v.  Branch  Bank  of  Decatur, 
ID  Ala.  485. 

Compare  Baltimore  &  O.  R.  Co. 
v.  City  of  Wheeling,  13  Gratt.  (Va.) 
40,  where  the  court  said  that  a  cor- 
poration could  not  be  sworn  and 
therefore  must  put  in  its  answer 
under  its  common  seal  only,  and  if 
the  plaintifif  wished  to  have  a  sworn 
answer  he  must  make  some  officers 
or  members  of  the  company  parties. 
The  answer  not  being  verified  by 
affidavit  is  no  evidence  for  the  de- 
fendant, though  responsive  to  the  bill, 
but  it  has  the  efifect  of  putting  the 
allegations  to  which  it  is  responsive 
in  issue,  and  of  imposing  on  the 
plaintiff  the  burden  of  proving  them. 
This  was  undoubtedly  its  effect  on 
the  hearing  of  the  cause,  and  no  rea- 
son was  perceived  why  the  same 
effect  should  not  be  given  it  on  a 
motion  to   dissolve  the  injunction. 

61.  Hemphill  v.  Ruckersville 
Bank,  3  Ga.  435, 

62.  United  States.  —  Woodruff  v. 
Dubuque  &  S.  C.  R.  Co.,  30  Fed.  91. 

Alaryland.  —  Gelston  v.  Rullman, 
15  Md.  260. 

New  Jersey.  —  Ireland  v.  Kelly,  47 
Atl.  51 ;  Oscillating  Carousal  Co.  z'. 
McCooI,  35  Atl.  585;  Ashby  r. 
Ashby,  40  Atl.  118. 

Nczv  York.  —  Manchester  v.  Dey, 
6  Paige  Ch.  295. 

Tennessee.  —  Lytton  v.  Steward,  2 
Tenn.  Ch.  586. 

Virginia.  —  Ingles  V.  Strauss,  91 
Va.  209,  21  S.  E.  490. 

Where  the  plaintiff  waives  an  an- 
swer under  oath  from  all  the  defend- 


ants, but  one  of  them  answers  under 
oath  denying  the  whole  equity  of  the 
bill,  he  may  move  to  dissolve  upon 
his  answer,  notwithstanding  his  co- 
defendant  has  put  in  an  answer  with- 
out oath.  Schermerhorn  v.  Merrill, 
I  Barb.  (N.  Y.)  511. 

In  Mead  v.  Richards,  4  Edw.  Ch. 
(N.  Y.)  667,  the  court  said  that  an 
answer  under  oath  having  been 
waived,  and  the  affidavits  annexed  to 
the  bill  being  strongly  controverted 
by  other  affidavits  together  with  a 
verified  answer,  the  case  resolved 
itself  into  a  mere  conflict  of  affida- 
vits leading  to  no  very  definite  con- 
clusion, and  hence  a  motion  to  dis- 
solve would  be  overruled.  In  this 
case  the  implied  ruling  would  seem 
to  be  that  a  waiver  of  answer  under 
oath  reduced  a  verified  answer  when 
put  into  the  status  of  a  mere  affidavit. 

In  Hentz  v.  Delta  Bank,  76  Miss. 
429,  24  So.  902,  after  recognizing  th-; 
general  equity  practice  that  notwith- 
standing a  waiver  of  answer  under 
oath  by  the  bill  a  sworn  answer  may 
be  used  as  evidence  not  only  on  a 
motion  to  dissolve  an  injunction,  but 
on  the  final  hearing,  the  court  said 
that  most  statutes  effecting  altera- 
tions in  equity  practice  provided  that 
where  answer  under  oath  was  waived 
a  sworn  answer  should  have  no  more 
weight  as  evidence  than  the  bill,  but 
further  expressly  provided  that  on 
motions  to  dissolve,  it  might  be  used 
as  evidence.  The  Mississippi  statute, 
however,  strongly  declares  that  the 
answer,  sworn  or  unsworn,  shall  not 
be  evidence,  and  contains  no  excep- 
tion that  a  sworn  answer  may  be 
used  on  a  motion  to  dissolve,  not- 
withstanding the  waiver  of  the  bill ; 
in  view  of  which  the  court  intimated, 
though  without  deciding,  that  where 
answer  under  oath  is  waived  a  sworn 
answer  cannot  be  considered  even  on 
a  motion  to  dissolve. 
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cath,  in  order  to  work  a  dissolution  of  a  preliminary  injunction, 
depends  on  whether  the  amendment  embodies  equity  supporting 
the  injunction."^ 

(B.)  Sufficiency.  —  Where  the  answer,  after  denying  complainant's 
allegations,  proceeds  "  on  the  contrary  he  [the  defendant]  expressly 
charges  the  facts  to  be  that,"  etc.,  it  is  not  defective  so  as  to 
warrant  the  continuance  of  an  injunction,  on  the  theory  that  the 
defendant  does  not  swear  that  the  facts  are  so,  but  only  that  he 
charged  them  to  be  so;  the  true  construction  being  that  he  swears 
to  the  facts,  and  if  they  are  untrue  he  will  be  liable  for  perjury.'^* 

(C.)  Jurat.  —  On  a  motion  to  dissolve,  the  presumption  is  that 
a  foreign  jurat  conforms  to  the  law  of  the  country  of  its  execution."-'* 
Informality  in  the  jurat  may  be  waived."" 

d.  Effect  of  Anszver  as  Evidence.  —  On  a  motion  to  dissolve  an 
injunction,  except  as  otherwise  expressly  provided  by  statute,"'  the 
responsive  averments  of  the  answer,  in  the  absence  of  countervailing 
evidence,  are  to  be  taken  as  true."^ 


63.  A  sworn  answer  retains  its 
character  as  such  to  so  much  of  a  bill 
for  an  injunction  as  it  is  responsive 
to,  though  the  bill  may  have  been 
amended  subsequent  to  the  filing  of 
the  answer;  and  where  such  amend- 
ment sets  up  no  new  case  or  fact 
requiring  answer,  the  answer  al ready- 
on  file  as  a  sworn  denial  of  the  bill 
is  available  on  a  motion  to  dissolve 
a  temporary  injunction,  without 
further  oath  or  verification.  Simon- 
son  V.  Cain,  138  Ala.  221,  34  So. 
1019. 

Where  an  amendment  to  a  bill  in 
an  injunction  suit  contains  allega- 
tions warranting  a  temporary  injunc- 
tion, and  the  answer  to  the  amend- 
ment is  not  sworn  to,  though  the 
answer  to  the  original  bill  is  properly 
verified,  a  dissolution  of  the  injunc- 
tion should  not  be  ordered.  Trump 
V.  McDonnell,  112  Ala.  256,  20  So. 
524. 

64.  Quackenbush  v.  Van  Riper,  i 
N.  J.  Eq.  476. 

65.  On  a  motion  to  dissolve  an 
injunction  on  an  answer  sworn  to  in 
England,  the  court  will  not  treat  it  as 
no  answer,  or  as  an  unsworn  answer, 
because  certified  by  a  master  of  the 
court  instead  of  by  a  clerk,  or  be- 
cause the  seal  is  impressed  upon  the 
paper,  instead  of  wafer  or  wax ;  the 
presumption  being  on  such  a  col- 
lateral motion,  that  the  verification 
conforms  to  the  requirements  of  the 


English  law,  and  the  proper  method 
of  testing  the  matter  being  a  motion 
to  take  the  answer  from  the  files. 
Vermilya  v.  Christie,  4  Sandf.  Ch. 
(N.  Y.)   376. 

66.  Although  a  jurat  to  an  answer 
is  not  precisely  in  the  prescribed 
form,  yet  if  the  answer  is  retained 
by  the  complainant  five  months  with- 
out objection  the  informality  cannot 
be  urged  by  him  as  a  ground  for  re- 
fusing a  motion  to  dissolve  an  in- 
junction; especially  where  the  jurat 
would  be  deemed  sufficient  upon  an 
indictment  against  the  defendant  for 
perjury.  Graham  v.  Stagg,  2  Paige 
Ch.  (N.  Y.)  321. 

67.  "Under  the  Kentucky  Code, 
§  291,  so  providing,  the  court,  on  a 
motion  to  dissolve  an  injunction  on 
the  whole  case,  is  not  bound  to  take 
the  answer  as  true.  Simrall  v.  Grant, 
79  Ky.  435. 

68.  United  States.  —  Woodruff  v. 
Dubuque  &  S.  C.  R.  Co.,  30  Fed.  91. 

Arizona.  —  Hampson  v.  Adams,  57 
Pac.  621. 

Georgia.  —  Moore  v.  Ferrell,  i 
Ga.  7;  Castleberry  v.  Scandrett,  20 
Ga.  242 ;  Semmes  v.  Columbus,  19  Ga. 
471. 

Illinois.  —  Farrell  v.  McKee,  36  111. 
226. 

Maryland.  —  Dougherty  v.  Piet,  52 
Md.  425;  Alexander  v.  Ghiselin,  5 
Gill  138;  Wood  V.  Patterson.  4  Md. 
Ch.  335;  Salmon  v.  Clagett,  3  Bland 
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D.  As  EviDRNCK  ON  Final  Hkarinc. — The  competency  of  the 
answer  in  an  injunction  suit,  as  evidence  for  the  defendant,  cannot 
essentially  differ  from  the  competency  generally  of  answers  in  equity 
as  evidence  for  the  defendant,  a  full  discussion  of  which  will  be 
found  elsewhere  in  this  work."" 

III.  AFFIDAVITS  AS  EVIDENCE. 

1.  In  General.  —  On  a  motion  for  a  preliminary  injunction  the 
parties  do  not  usually  come  into  court  with  what  is  strictly  legal 
proof,  but  wdth  affidavits  upon  which  neither  party  has  the  right 
to  cross-examine.^"  But  upon  an  application  for  a  preliminary 
injunction,  the  claim  of  a  third  person  to  the  property  in  contro- 
versy cannot  be  established  by  affidavit  in  opposition  to  the  claim 
of  the  bill.'^^  In  the  absence  of  agreement  permitting,  the  final 
hearing  of  the  issues  in  an  injunction  suit  cannot  be  had  upon 
c.v  parte  affidavits.'' - 

2.  In  Support  of  Bill  or  Complaint.  —  A.  Before  Coming  in  of 
Answer.  —  Under  the  equity  practice,  the  complainant  may,  on 
an  application  for  an  injunction,  file  and  read  affidavits  in  support 
of  the  allegations  of  his  bill  or  complaint  before  the  coming  in  of 
the  answer.^^     And  these,  as  constituting  part  of  the  complainant's 


125;  Wenzel  v.  Milbury,  93  Md.  427, 
49  Atl.  618. 

Nevada.  —  Magnet  Min.  Co.  v. 
Page  &  P.  S.  Min.  Co.,  9  Nev.  346. 

New  Jersey. — Winslow  v.  Hud- 
son, 2'!  N.  J.  Eq.  172;  Merwin  v. 
Smith,  2  N.  J.  Eq.  182. 

New  York.  —  Manhattan  Gas  L. 
Co.  V.  Barker,  36  How.  Pr.  243,  7 
Robt.  523;  Skinner  v.  White,  17 
Johns.  357. 

North  Carolina.  —  Thompson  v. 
McNair,  62  N.  C.  121 ;  Dyche  v.  Pat- 
ton,  43  N.  _C.  295. 

Wisconsin.  —  Chain  Belt  Co.  v. 
Von  Spreckelsen,  117  Wis.  106,  94 
N.  W.  78. 

On  a  motion  for  a  preliminary  in- 
junction, direct  denials  in  the  an- 
swer, which  are  responsive,  ought  to 
have  the  same  effect  as  evidence  as 
is  given  to  the  answer  on  a  final  hear- 
ing. United  States  v.  Parrott,  r 
Mcz\ll.  271,  27  Fed.  Cas.  No.  15,998. 

69.  See  article  "Answers"  Vol. 
I,  p.  906,  et  seq. 

70.  Day  v.  :6oston  Belting  Co., 
B  runner  ,  Col.  Cas.  585,  7  Fed. 
Cas.  No.  3674 ;  Wetzstein  v.  Boston 
&  M.  C.  C.  &  S.  Min.  Co.,  26  Mont. 
193,  66  Pac.  943. 
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71.  Lov/  V.  Holmes,  17  N.  J.  Eq. 
148. 

72.  Henry  v.  Watson,  109  Ala.  335, 
19  So.  413. 

It  is  improper  to  enter  on  a  final 
hearing  of  the  issues  in  an  injunction 
suit  upon  ex  parte  affidavits,  since 
where  issues  of  fact  are  formed  in  the 
case  it  is  the  right  of  the  parties,  un- 
less waived,  to  have  the  evidence 
heard  either  by  deposition  or  orally  in 
open  court,  and  thus  be  secured  in 
the  right  of  cross-examining  the  wit- 
nesses. Chicago  P.  &  St.  L.  R.  Co. 
V.  St.  Louis  P.  &  N.  R.  Co.,  79 
111.  App.  384. 

In  the  absence  of  an  agreement 
warranting  such  a  course,  affidavits 
submitted  on  the  motion  to  dissolve 
nn  injunction  cannot  be  read  in  evi- 
dence on  the  final  hearing,  though  the 
statute  provides  that  depositions  taken 
upon  such  a  motion  may  be  so  read, 
the  effect  of  the  statute  being  to  in- 
ferentially  exclude  affidavits.  Clabby 
V.  Sheldon,  47  111.  App.  166. 

73  Kinsler  v.  Clarke,  2  Hill  Eq. 
(S.  C.)  617;  Renton  v.  Chaplain,  9 
N.  J.  Eq.  62;  Wilson  v.  Stoddard,  4 
McLean  272,  30  Fed.  Cas.  No.  17,839. 

On    a    motion    for    an    injunction, 
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case,  may  be  read  on  any  subsequent  motion  to  perpetuate  or  dissolve 
the  injunction^*     The  allegations  of  the  bill  need  not,  however,  be 


affidavits  filed  before  the  answer  may- 
be read,  though  the  complainant,  by 
saving  the  notice  of  the  motion  til! 
a  future  day,  enabled  the  defendant 
to  file  his  answer  before  the  motion 
was  made.  Glassington  v.  Thwaites, 
I   Sim.  &  S.    (Eng.)    124. 

In  Goodyear  v.  Mullee,  3  Fish.  Pat. 
Cas.  420,  10  Fed.  Cas.  No.  5579,  a  suit 
to  restrain  the  infringement  of  a  pat- 
ent, the  court  permitted  the  complain- 
ant to  read  affidavits  on  an  application 
for  a  temporary  injunction,  in  sup-  , 
port  of  his  bill,  saying  that  the  com- 
plainant could  not  know  what  de- 
fense would  be  alleged  in  the  re- 
spondent's affidavits,  and  therefore 
had  the  right  to  rebut  by  proper  tes- 
timony any  allegations  so  made  or 
defense    set    up    against    the   motion. 

In  Blunt  V.  Hay,  4  Sandf.  Ch.  (N. 
Y.)  362,  the  court  said  that  where  a 
motion  for  an  injunction  was  made 
after  appearance  and  upon  notice 
there  was  no  good  reason  why  it 
might  not  be  made  and  resisted  like 
any  other  motion,  with  such  affi- 
davits and  other  papers  as  were  per- 
tinent and  which  either  party  might 
be  able  to  produce.  Of  course  the 
injunction  must  be  founded  upon  the 
matter  of  the  bill,  but  that  matter 
might  be  established  by  any  compe- 
tent evidence  without  relying  solely 
upon  the  oath  of  the  complainant. 

In  Bagg  V.  Robinson,  12  Misc.  299, 
34  N.  Y.  Supp.  :i~,  which  was  a  mo- 
tion to  continue  a  temporary  injunc- 
tion, the  court  said:  "Claim  is 
made  that,  as  the  injunction  is  based 
upon  a  complaint,  it  must  be  sup- 
ported by  the  allegations  therein  and 
cannot  be  helped  out  by  allegations  in 
affidavits.  This  undoubtedly  is  the 
rule,  and  the  plaintiff  must  show  by 
his  complaint  that  he  is  entitled  to 
final  relief  for  which  the  action  is 
brought.  But  plaintiff  is  not  pre- 
cluded from  furnishing  by  affidavit 
evidence  to  support  the  allegations  of 
his  complaint." 

Compare  Boyce  v.  Burchard,  21  Ga. 
74,  a  bill  for  an  injunction  on  the  dis- 
solution of  a  partnership,  where  the 
complainant  filed  affidavits  in  support 


of  his  bill  on  a  motion  for  a  tem- 
porary injunction  and  gave  the  de- 
fendant notice  of  them.  On  the  hear- 
ing of  the  motion  the  complainant,  in 
further  support  of  his  bill,  ofifered  to 
read  other  affidavits,  of  which  he  ha  J 
given  no  notice  to  the  defendant,  and 
also  offered  oral  evidence.  In  hold- 
ing that  this  additional  evidence  was 
properly  excluded,  the  court  said : 
"  There  must  be  a  point  at  which 
aliunde  supports  to  bill  or  answer 
must  cease  to  be  receivable.  And  this 
court  sees  in  this  case  nothing  go- 
ing to  show  that  the  point  selected  by 
the  court  below  was  not  as  good  a 
One  as  any  other.  Let  the  war  of 
affidavits  be  ordered  as  it  may,  one 
party  or  the  other  has  to  be  deprived 
of  the  last  fire." 

In  Daugherty  v.  Kittanning  Mfg. 
Co.,  178  Pa.  St.  215,  35  Atl. 
II 1 1,  the  court  refused  to  reverse  a 
decree  refusing  a  preliminary  in- 
junction because  the  court  below  de- 
clined to  consider  an  affidavit  which 
was  not  presented  by  the  complain- 
ant until  after  the  respondents  had 
read  their  affidavits  and  closed  their 
arguments,  the  presumption  being  that 
no  satisfactory  reason  was  given  for 
the  failure  to  offer  it  in  time. 

In  Montana,  the  Code  Civ.  Proc. 
§  878,  provides  that  "  The  application 
[to  dissolve]  may  be  made  upon  the 
complaint  and  affidavit  on  which  the 
injunction  order  was  granted,  or  upon 
affidavit  on  the  part  of  defendant 
with  or  without  the  answer.  If  the 
application  be  made  upon  affidavits  on 
the  part  of  defendant,  but  not 
otherwise,  the  plaintiff  may  oppose 
the  same  by  affidavits  or  oral  testi- 
mony in  addition  to  those  on  which 
the  injunction  order  was  granted." 
And  in  Campbell  v.  Flannery,  29 
]\Iont.  246,  74  Pac.  450,  it  was  held 
where  the  defendant  does  not  file  affi- 
davits with  his  motion  to  dissolve, 
the  complainant  has  no  right  to  file 
affidavits  in  support  of  his  complaint. 

74.  Kinsler  v.  Clarke,  2  Hill  Eq. 
(S.  C.)  617. 

Where  an  injunction  has  been  ob- 
tained upon  affidavits  before  answer, 
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sustained    necessarily    by    affidavits    other    than    that    of    the    com- 
l)lainant.^'^ 

B.  Aftkr  Answer  Filed.  —  a.  In  General. — Under  the  equity 
practice  which  formerly  prevailed,  and  still  prevails  in  some  juris- 
dictions, the  court  is  confined  absolutely  to  the  case  made  by  the 
bill  and  answer;  no  affidavits  filed  subsequently  to  the  coming  in 
of  the  answer  to  an  injunction  bill  can  be  read  in  support  of 
the  billJ« 


and  the  answer  does  not  dispute  the 
complainant's  title,  the  affidavits  al- 
ready filed  may  be  read  against  the 
answer  as  to  waste  or  acts  analo- 
gous thereto.  Manser  v.  Jenner,  2 
Hare  (EngJ  600. 

Affidavits  in  support  of  a  tempo- 
rary injunction  which  are  seasonably 
filed  (in  time  for  the  defendant  to 
file  counter-affidavits)  and  which  are 
made  by  men  familiar  with  the  prem- 
ises involved  in  the  litigation,' should 
be  received  on  the  hearing  of  a  mo- 
tion to  dissolve.  Highland  Ave.  & 
B.  R.  Co.  V.  Birmingham  R.  &  E. 
Co.,  113  Ala.  23Q,  21  So.  342.  In  this 
case  the  rule  declared  in  Barnard  v. 
Davis,    54    Ala.    565,    was    followed. 

75.  Myer  v.  Amey,  21   Md.  302. 

76.  England.  —  Woodin  v.  Field, 
IS  Sim.  307;  Piatt  V.  Button,  19  Ves. 
447;  Manser  v.  Jenner,  2  Hare  600. 

United  States.  —  Champlain  Constr. 
Co.  V.  O'Brien,  104  Fed.  930;  United 
States  V.  Parrott,  i  McAll.  271,  27 
Fed.  Cas.  No.  15,998;  Bradley  v. 
Reed,  3  Fed.  Cas.  No.  1785. 

Alabama.  —  Long  v.  Brown,  4  Ala. 
622 ;  Barnard  v.  Davis,  54  Ala.  565. 

Delaware.  —  Kersey  v.  Rash,  3  Del. 
Ch.  321. 

Georgia.  —  Lewis  v.  Leak,  9  Ga.  95. 

Maryland.  —  Salmon  v.  Clagett,  3 
Bland  125. 

New  Jersey.  —  Merwin  v.  Smith,  2 
N.  J.  Eq.  182;  Shepperd  v.  Hunt,  4 
N.  J.  Eq.  277. 

New  York.  —  Eastburn  v.  Kirk,  i 
Johns  Ch.  444;  Hartwell  v.  Kingsley, 
2  Sandf.  674;  Evans  v.  Van  Hall, 
Clarke's   Ch.   22. 

North  Carolina.  —  Gentry  v.  Ham- 
ilton, 38  N.  C.  376. 

South  Carolina.  —  Kinsler  z'. 
Clarke,  2  Hill  Eq.  617. 

Tennessee.  —  Davis  v.  Fulton,  I 
Tenn.  121. 

A  hearing  on  a  motion  to  dissolve 
an  injunction  is  confined  to  the  con- 
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sideration  of  the  statements  of  the 
bill  and  those  of  the  answer  which 
are  responsive  thereto,  and  no  ex 
parte  affidavits  can  l)e  read.  Bellona 
Co.'s  Case,  3  Bland   (Md.)  442. 

Where  an  answer  is  filed  after 
notice  of  motion  for  a  special  injunc- 
tion, aflidavits  subsequently  filed  can- 
not be  used  to  contradict  the  answer. 
Lloyd  V.  Jenkins,  4  Beav.  (Eng.) 
230. 

In  Farmer  v.  Calvert  Lithographing 
Etc.  Co.,  8  Fed.  Cas.  No.  4651,  the 
court  said  that  the  question  of  the 
reception  of  affidavits  on  a  motion 
for,  or  to  dissolve,  an  injunction  in 
copyright  cases,  for  the  purpose  of 
rebutting  averments  in  the  answer  as 
to  complainant's  title,  had  undergone 
much  discussion ;  and  in  England  it 
seemed  to  be  well  settled  that  such 
affidavits  would  not  be  received,  the 
complainant  being  left  to  depend  on 
those  filed  with  his  bill  so  far  as  the 
question  of  title  was  concerned ;  and 
in  the  United  States,  although  a  prac- 
tice seemed  to  have  grown  up  in 
some  localities  of  receiving  such  affi- 
davits, yet  whenever  the  question  had 
been  raised  and  adjudicated  the  de- 
cisions with  scarcely  an  exception 
seemed  to  have  conformed  to  the 
English  rule.  After  an  examination 
of  American  cases  the  court  accord- 
ingly held  that  affidavits  in  support  of 
the  complainant's  title  offered  on  t'ne 
hearing  of  a  motion  to  dissolve  must 
be  rejected,  though  such  affidavits 
would  be  received  as  far  as  they  bore 
on  the  question  of  the  infringement 
of  the  copyright. 

Affidavits  filed  after  the  answer 
cannot  be  read  on  a  motion  for  a 
special  injunction  in  a  case  of  part- 
nership, though  complainant's  title  is 
admitted,  no  afiidavits  having  been 
filed  in  support  of  the  motion  before 
the  answer,  and  the  rule  is  the  same 
whether    notice    of    the    motion    was 
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The  Reason  assigned  for  this  rule  is  that  to  permit  affidavits  to 
be  so  read  is  calculated  to  surprise  the  defendant.'''' 

Discretion  of  Court.  —  It  has  been  held  that  the  admissibility  of 
such  affidavits  in  support  of  the  bill  on  a  motion  to  dissolve  the 
temporary  injunction  is  a  matter  within  the  discretion  of  the  court/* 
although  this  ruling  has  been  criticised.''® 

b.  Exceptions  to  and  Qiialiilcations  of  the  Rule.  —  (l.)  Generally. 
This  strict  rule  has  not  been  adhered  to  always,  however.*"*  Thus 
an  exception  to  it  has  been  always  recognized  in  cases  of  waste, 
and  such  as  are  analogous,*^  as,   for  example,  violation  of  copy- 


given  before  or  after  answer.  Man- 
ser V.  Jenner,  2  Hare  (Eng.)  600. 

In  Maryland  prior  to  the  passage 
of  Acts  1835,  ch.  380,  §  8.  affidavits, 
as  a  general  rule,  could  not  be  read 
in  opposition  to  the  answer  on  a  mo- 
tion to  dissolve  an  injunction,  though 
a  different  practice  obtained  in  one 
or  two  excepted  cases.  Washington 
University  v.  Green,  i  Md.  Ch.  97. 

Affidavits  ex  parte  cannot  be  read 
in  opposition  to  a  motion  to  dissolve, 
on  the  coming  of  the  answer,  an  in- 
junction restraining  one  partner  from 
using  the  partnership  name  or  doing 
any  act  relative  to  the  partnership 
concern.  Eastburn  v.  Kirk,  i  Johns. 
Ch.  (N.  Y.)  444- 

On  showing  cause  against  dissolv- 
ing an  injunction,  the  complainant 
cannot  read  affidavits  to  prove  allega- 
tions in  the  bill  of  matters  of  fact 
which  the  answer  neither  admits  nor 
denies.  Castellain  v.  Blumenthal,  12 
Sim.  (Eng.)  47.  In  this  case  the 
vice-chancellor  remarked  that  a  party 
who  moved  for  an  injunction  or 
showed  cause  against  the  dissolution 
of  it  was  bound  by  the  answer ;  and 
that  it  was  settled  that  affidavits  to 
prove  facts  of  which  the  defendant 
was  ignorant  were  not  admissible, 
especially  where  the  complainant  was 
showing  cause  on  merits  confessed 
in  the  answer. 

77.  Kinsler  v.  Clarke,  2  Hill  Eq. 
(S.  C.)    617. 

78.  Poor  V.  Carleton,  3  Sumn.  70, 
19  Fed.  Cas.  No.  11,272,  where  Judge 
Story  said  :  "  The  admission  of  the 
affidavits,  whether  filed  before  or  af- 
ter the  answer,  whether  they  are  to 
the  title  of  the  complainant,  or  to 
the  acts  of  the  defendant,  although 
they  are  not  contradictory  to  the  an- 
swer, ought  to  rest  in  the  sound  dis- 


cretion of  the  court,  according  to  the 
circumstances  of  each  particular  case, 
without  the  court's  binding  itself  by 
any  fixed  and  unalterable  rules  as  to 
the  exercise  of  that  discretion." 

79.  Barnard  v.  Davis,  54  Ala.  565, 
where  the  court  said  that  the  rule  laid 
down  by  Judge  Story  was  rather 
broader  than  the  current  of  authori- 
ties would  warrant ;  that  to  leave  it 
purely  a  matter  of  discretion  with  the 
chancellor  whether  or  not  he  would 
hear  ex  parte  affidavits  in  every  case 
tried  before  him  was  to  declare  no 
rule  at  all ;  and  that  the  tendency 
of  such  practice  would  be  to  invite 
the  experiment  in  every  case  where 
the  practitioner  thought  he  could 
strengthen  the  case  by  such  affidavits. 

80.  Central  Bitulithic  Pac.  Co.  v. 
Manistee  Cir.  Judge,  132  Mich.  126, 
92  N.  W.  938,  where  error  was 
charged  in  permitting  complainant  to 
read  additional  affidavits  on  a  motion 
to  dissolve ;  but  the  court  held  that 
although  this  is  contrary  to  the  usual 
practice,  there  are  exceptions. 

In  Poor  V.  Carleton,  3  Sumn.  70, 
19  Fed.  Cas.  No.  11,272,  the  court 
held  that  affidavits  going  to  show  the 
pecuniary  irresponsibility  of  the  de- 
fendants were  admissible  in  support  of 
a  bill  on  a  motion  to  dissolve,  though 
not  filed  until  after  the  answer,  the 
reason  being  that  they  went  merely 
to  collateral  matters  not  touched  by  or 
contradictory  to  the  answers.  The 
court  added  that  without  doubt  the 
defendants  were  at  liberty  to  repel 
such  affidavits  by  counter-affidavits  to 
the  same  points,  or  otherwise  they 
might  be  compromised  by  statements 
which  they  would  have  no  oppor- 
tunity to  answer. 

81.  United        States.  —  Poor        z: 
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ri,i;lit,*-  or  cases  of  ])artncrshi])  ;^-'  l)ut  even  in  sucli  case  tlie  cxccj)- 
tion  has  liocn  held  to  extend  only  to  the  fact  of  waste,  and  not  to 
the  question  of  title. ^^ 


Carleton,  3  Sumn.  70,  19  Fed.  Cas. 
No.   11,272. 

Alabama.  —  Long  v.  Brown,  4  Ala. 
622 ;  Henry  v.  Watson,  109  Ala.  335, 
19  So.  413. 

California.  —  Hicks  v.  Michel,  15 
Cal.  107. 

Dclazcare.  —  Tatem  v.  Gilpin,  i 
Del.  Ch.  13. 

New  Jersey.  —  Merwin  z>.  Smith,  2 
N.  J.  Eq.   182. 

North  Carolina.  —  Swindall  v. 
Bradley,  56  N.  C.  353. 

South  Carolina.  —  Kinsler  v. 
Clarke,  2  Hill  Eq.  617. 

In  Champlain  Constr.  Co.  v. 
O'Brien,  104  Fed.  930,  the  complain- 
ant, which  was  building  a  railroad, 
sued  to  enjoin  the  defendant,  who 
had  the  contract  for  doing  the  work, 
from  interfering  with  its  taking  pos- 
session of  and  completing  the  work 
pursuant  to  a  provision  in  the  con- 
tract of  construction  authorizing  such 
a  course  in  case  the  defendant  did  not 
employ  appliances  and  materials 
which  would  secure  the  completion 
of  the  work  in  the  time  specified.  In 
speaking  of  the  admissibility  of  e.v 
parte  affidavits  in  support  of  the  bill 
against  the  denials  of  the  answer,  the 
court  said  that  the  rule  that  they 
were  generolly  not  so  admissible  was 
recognized,  but  that  there  were  ex- 
ceptions in  cases  of  waste  and  of  pat- 
ents, and  that  as  the  instant  case  was 
one  of  apprehended  destruction  of 
property  and  of  conflict,  it  seemed  to 
fall  well  within  the  exception. 

In  Davis'  Ex'rs  v.  Fulton,  i  Tenn. 
121,  the  court  said  it  had  long  been 
settled  law  that  affidavits  might  be 
received  in  opposition  to  the  answer 
on  a  motion  to  dissolve  an  injunction, 
where  the  case  was  one  of  waste  or 
violation  of  copyright,  since  in  these 
cases  the  injunction  was  the 
remedial  part  of  the  bill,  and,  if  dis- 
solved, the  plaintiff's  rights  might  be 
destroyed.  But  the  general  practice 
was  not  to  admit  affidavits  on  such 
a  hearing. 

82.  Eastburn  v.  Kirk,  i  Johns.  Ch. 
(N.  Y.)  444- 
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In  Brooks  v.  Eicknell,  3  McLean 
250,  4  Fed.  Cas.  No.  1944,  which  was 
a  suit  to  enjoin  the  mfringement  of 
a  patent,  affidavits  in  support  of  the 
bill  were  allowed  to  be  read  in  con- 
tradiction of  the  answer  on  a  motion 
to  dissolve,  the  court  remarking  that 
there  were  many  exceptions  to  the 
general  rule  forbidding  the  use  of 
such  affidavits  under  those  circum- 
stances, among  which  were  those  of 
waste  and  mischief  analogous  thereto, 
where  the  affidavits  did  not  refer  to 
title. 

83.  Peacock  v.  Peacock,  16  Ves. 
(Eng.)  49. 

In  Kersey  v.  Rash,  3  Del.  Ch.  321, 
the  court  said  that  under  the  Eng- 
lish practice  it  was  the  general  rule 
to  dissolve  an  injunction  upon  an  an- 
swer fully  denying  the  equity  of  the 
bill,  and  on  the  motion  to  dissolve, 
affidavits  could  not  generally  be  read 
in  support  of  the  bill ;  but  there  were 
exceptions  to  the  rule,  proceeding  on 
the  ground  that  the  dissolution  of  the 
injunction,  before  the  hearing,  might 
work  irreparable  damage  to  the  com- 
plainant, on  which  account  the  Eng- 
lish courts,  in  these  exceptional  cases, 
admitted  affidavits  on  the  motion  to 
dissolve.  These  cases  are  those  of 
waste,  infringement  of  patents,  part- 
nership, etc.  The  court  then  said  that 
it  was  inconvenient  and  undesirable 
to  try  motions  to  dissolve  upon  affi- 
davits or  depositions  taken  under  the 
new  rule  of  practice  then  in  vogue  in 
Delaware,  and  in  a  case  proper  for 
affidavits  under  the  English  practice 
it  deemed  it  more  preferable  and 
more  in  accordance  with  American 
practice  simply  to  let  the  injunction 
stand  until  the  hearing.  The  court 
said  it  could  think  of  only  one  case 
in  which  it  would  be  necessary  to  re- 
sort to  affidavits,  and  that  was  where 
either  to  dissolve  or  to  continue  the 
injunction  would  work  irreparable 
mischief,  and  therefore  a  prompt 
decision  became  essential. 

84.  Kinsler  %>.  Clarke,  2  Hill  Eq. 
(S.  C.)  617;  Brooks  V.  Bicknell.  3 
iMcLean  250,  4  Fed.  Cas.  No.  1944. 
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(2.)  New  Matter.  —  So  also  it  constitutes  an  exception  to  the  rule 
where  new  matter  is  contained  in  the  answer,  not  responsive  to  the 
bill,  which  is  relied  on  in  any  way  as  ground  for  dissolving  the 
injunction,  in  which  case  the  complainant  may  read  affidavits  in 
contradiction  of  such  new  matter  f'-"  but  not  when  the  affidavits  are 
merely  corroborative  of  the  facts  averred  in  the  complaint,^® 


Compare  Hicks  v.  Michel,  15  Cal. 
107,  where  the  court  said :  "  It  seems 
now  to  be  settled  that  affidavits  may 
be  read  against  the  answer  in  such 
case,  in  respect  to  all  matters  of  con- 
troversy." 

In  United  States  v.  Parrott,  i 
McAIl.  271,  27  Fed.  Cas.  No.  15,998, 
the  court  had  under  discussion  the 
right  of  a  complainant,  in  an  injunc- 
tion to  restrain  waste,  to  read  affi- 
davits as  to  title  on  an  application  for 
a  preliminary  injunction  and  after 
answer  filed,  and  after  a  discussion  of 
authorities  adhered  to  the  rule  in 
Tobin  V.  VValkinshaw,  i  McAll.  26,  27 
Fed.  Cas.  No.  14,068,  in  which  after 
discussion  of  the  decision  of  Poor  v. 
Carleton,  3  Sunin.  70,  19  Fed.  Cas. 
No.  11,272,  it  was  decided  to  adhere 
to  the  ancient  rule  that  such  affi- 
davits could  not  be  received.  The 
court  in  the  instant  case  therefore 
declared  that  so  much  of  the  com- 
plainant's affidavits  as  went  to  sup- 
port his  title  must  be  discarded  in  the 
adjudication  of  the  motion  for  a  pre- 
liminary injunction.  Nevertheless, 
after  having  discussed  the  case  with- 
out looking  to  such  affidavits,  it  then 
considered  them  in  obedience  to  the 
suggestion  in  Poor  v.  Carleton,  3 
Sumn.  70,  19  Fed.  Cas.  No.  11,272, 
for  the  purpose  of  determining 
whether  the  title  of  the  complainant 
had  such  a  probable  foundation  as  to 
entitle  him  to  be  protected  during  the 
pendency  of  the  litigation. 

Where  the  answer  in  an  injunction 
suit  denies  the  complainant's  title, 
affidavits  are  not  admissible,  on  an 
application  for  a  preliminary  writ,  to 
support  such  title.  Manser  v.  Jenner, 
2  Hare  (Eng.)  600.  This  is  because 
the  question  of  title  is  one  which 
the  court  will  not  try  before  the  hear- 
ing, even  in  cases  of  waste.  The 
case  at  bar  was  one  of  partnership. 

An  affidavit  supporting  complain- 
ant's title  in  a  suit  to  restrain  the  vio- 
lation of  a  copyright  cannot  be  read 


on  a  motion  for  the  injunction,  where 
it  was  not  filed  till  after  answer. 
Piatt  V.  Button,  19  Ves.   (Eng.)  447. 

85.  Merwin  v.  Smith,  2  N.  J.  Eq. 
182.  See  also  Delger  v.  Johnson,  44 
Cal.  182. 

On  a  motion  to  dissolve,  the  plain- 
tiff cannot  support  his  original  ap- 
plication by  additional  affidavits,  un- 
less the  defendant,  by  his  answer,  has 
set  up  new  matter  in  avoidance  of  the 
plaintiff's  claim,  and  the  same  rule 
applies  to  a  motion  for  an  injunction. 
Powell  V.  Clark,  5  Abb.  Pr.  (N. 
Y.)    70. 

In  Minor  v.  Buckingham,  8  Abb. 
Pr.  (N.  Y.)  68,  it  was  held  that  an 
answer  setting  up  new  matter  as  a 
defense,  and  verified,  not  by  the 
defendant,  but  by  his  attorney  on  per- 
sonal knowledge  of  the  matters  al- 
leged, was  to  be  regarded  as  an  affi- 
davit made  by  the  attorney  in  sup- 
port of  the  answer,  as  much  as  if  he 
had  repeated  in  a  separate  paper  the 
matter  set  up,  so  as  to  bring  the  case 
within  the  provisions  of  Code,  §  226, 
allowing  the  plaintiff  to  oppose  by 
fresh  affidavits  a  motion  to  dissolve 
based  upon  affidavits. 

On  a  motion  to  dissolve  an  in- 
junction restraining  the  unlicensed 
performance  of  a  theatrical  produc- 
tion, an  allegation  in  the  defendant's 
affidavits  that  his  performance  is  of 
an  impromptu  character  is  new  mat- 
ter of  an  explanatory  character,  or  in 
the  nature  of  a  confession  and  avoid- 
ance, and  the  plaintiff  may  conse- 
quently read  new  affidavits  in  reply 
thereto.  Society  for  the  Reformation 
of  Juvenile  Delinquents  v.  Diers,  60 
Barb.   (N.  Y.)   152. 

86.  Jacobs  v.  Miller,  10  Hun  (N. 
Y.)  230.  In  this  case  the  court  said: 
"  The  order  to  show  cause,  it  must 
be  borne  in  mind,  was  not  at  the  in- 
stance of  the  defendant,  but  was  a 
part  of  the  injunction  and  order,  and 
granted  on  the  plaintiff's  application. 
The  plaintiff  is,   therefore,  the  mov- 
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(3.)  Answer  Imperfect  or  Insufficient.  —  In  England  it  has  also  been 
held  i)roper  to  permit  the  complainant  to  read  affidavits  filed  against 
an  imperfect  or  insufficient  answer,*^  as,  for  example,  when  it 
neither  admits  nor  denies  the  equities  of  the  bill,**^  although  the 
latter  part  of  the  ruling  has  been  denied  by  the  New  Jersey  court.*" 

(4.)  Answer  Treated  as,  or  Defendant  Using,  Affidavits.  —  In  several 
jurisdictions  the  complainant  is  permitted,  on  a  motion  to  dissolve 
the  injunction,  to  read  affidavits  filed  against  an  answer'-'"  having 


ing  party.  The  defendant  responded 
fully  and  met  the  issues  presented  by 
denials,  sustained  in  some  respects  by 
the  affidavit  of  a  third  person.  Un- 
der such  circumstances  the  rule  is 
to  deny  the  application  to  read  an  af- 
fidavit confirmatory  only  of  the  orig- 
inal case,  and  not  responsive  to  new 
matter  introduced  by  the  defendant 
or  his  witnesses.  ...  It  is  true 
that  the  rule  is  not  so  rigorous  that 
it  may  not  be  relaxed,  and  it  may 
be  said  to  be  somewhat  discretionary 
to  receive  such  an  affidavit,  but  a 
general  adherence  to  the  rule  is  the 
practice,  except  where,  from  special 
circumstances,  a  departure  is  deemed 
necessary  for  the  administration  of 
justice." 

87.  Where  an  injunction  is  moved 
for  after  answer,  affidavits  filed  after 
the  answer  may  be  read  in  support 
of  allegations  in  the  bill  as  to  which 
the  answer  is  silent.  Jefiferys  v. 
Smith,  I  Jac.  &  W.   (Eng.)  298. 

88.  In  Morgan  v.  Goode,  3  Mer. 
(Eng.)  ID,  an  affidavit  in  support  of 
an  application  for  an  injunction  made 
after  answer  was  allowed  to  be  read 
in  proof  of  acts  of  the  parties  neither 
admitted  nor  denied  by  the  answer, 
the  chancellor  saying  it  could  not  be 
admitted  to  contradict  the  answer. 

In  Hodgson  v.  Dean,  2  Sim.  &  S. 
(Eng.)  221,  the  vice-chancellor  said 
that  vi^here  an  instrument  set  forth 
in  an  injunction  bill  was  neither  ad- 
mitted nor  denied  by  the  answer  it 
was  necessary  for  the  complainant  to 
prove  it  by  affidavit,  but  that  the  rule 
was  otherwise  as  to  the  personal  title 
of  the  complainant,  his  possession  be- 
ing sufficient  to  sustain  an  injunc- 
tion where  even  tacitly  admitted  by 
the  answer. 

In  Taggart  v.  Hewlett,  i  Mer. 
(Eng.)  497,  certain  letters  set  forth 
in  an  injunction  bill,  the  authenticity 

Vol.  VII 


of  which  the  defendant  neither  ad- 
mitted nor  denied  in  his  answer, 
were  allowed  to  be  verified  by  affida- 
vit on  the  hearing  of  a  subsequent 
order  to  show  cause  why  the  injunc- 
tion should  not  be  dissolved. 

89.  The  practice  in  New  Jersey, 
conforming  to  the  rule  adopted  by 
the  United  States  Supreme  Court,  is 
that  the  allegations  of  the  bill  will 
be  taken  as  true  where  they  are  not 
met  and  denied  by  the  answer.  Mer- 
win  V.  Smith,  2  N.  J.  Eq.  182. 

90.  Gibson  v.  Nicol,  6  Beav. 
(Eng.)  422;  Naylor  v.  Wellington, 
8  Sim.  (Eng.)  396;  Morphett  v. 
Jones,  19  Ves.   (Eng.)   350. 

Where,  after  answer,  the  bill  is 
amended,  defendant  obtaining  time  to 
answer  it,  and  complainant  then 
gives  notice  of  a  motion  for  a  spe- 
cial injunction  and  files  affidavits, 
whereupon  defendant,  after  obtain- 
ing time  to  answer  the  affidavit,  files 
both  answer  and  affidavit  in  opposi- 
tion, the  second  answer  will  be 
treated  merely  as  an  affidavit,  and 
complainant's  affidavit  may  be  used 
to  qualify  it,  but  not  to  controvert 
the  first  answer.  Maden  v.  Veevers, 
5  Beav.   (Eng.)  503. 

Hicks  V.  Michael,  15  Gal.  107; 
Hiller  v.   Collins,  63   Cal.  235. 

In  Falkinburg  v.  Lucy,  35  Cal.  52, 
the  court  had  under  consideration  the 
question  whether  a  plaintiff  in  an  in- 
junction suit  might  use  affidavits  or 
other  evidence  in  addition  to  those 
upon  which  the  injunction  had  been 
granted,  in  opposition  to  a  motion  to 
dissolve  or  modify,  where  the  de- 
fendant rested  his  motion  upon  a 
verified  answer,  unaccompanied  by 
any  affidavits  or  other  evidence  on 
his  part.  The  court  said:  "If  the 
injunction  has  been  gi-anted  without 
notice  to  the  defendant  he  may  move 
to  dissolve,  first,  upon  the  complaint 
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but  the   force  of  an   affidavit,  or  to   meet  affidavits   used   by  the 
defendant."^ 


and  affidavits,  or,  in  other  words,  the 
papers,  whatever  they  may  liave 
been,  upon  which  the  injunction  was 
granted;  or,  second,  upon  the  pa- 
pers upon  which  it  was  granted,  and 
affidavits  on  the  part  of  defendant, 
with  or  without  the  answer.  If  the 
defendant  rests  his  motion  upon  the 
papers  upon  which  the  injunction  was 
granted  the  plaintiflf  can  make  no 
further  showing,  but  must  stand 
upon  his  complaint,  or  his  com- 
plaint and  affidavits,  as  the  case  may 
be.  If,  however,  the  defendant 
makes  a  counter-showing  by  affida- 
vit, with  or  without  the  answer,  the 
plaintiff  may  meet  it  with  a  further 
showing  on  his  part.  It  will  be  ob- 
sei-ved  that  the  defendant  is  not  al- 
lowed to  move  upon  the  answer  with 
or  without  affidavits,  but  upon  affi- 
davits with  or  without  the  answer; 
hence,  if  he  moves  upon  what  he 
has  prepared  as  his  verified  answer, 
he  makes  it  an  affidavit  in  the  sense 
of  the  statute  for  all  the  purposes 
of  his  motion,  and  he  cannot  de- 
prive the  plaintiff  of  his  right  to 
reply,  by  calling  it  an  answer  in- 
stead of  an  affidavit." 

loiva.  —  Under  Code,  §  3400,  pro- 
viding that  an  application  to  vacate 
an  injunction  "  may  rest  upon  the 
ground  that  the  order  was  improp- 
erly granted,  or  it  may  be  founded 
upon  the  answer  of  defendants,  and 
affidavits.  In  the  latter  case  the 
plaintiff  may  fortify  his  application 
by  counter-affidavits,"  a  plaintiff  is 
entitled  to  read  counter-affidavits, 
though  the  motion  of  the  defendant 
is  made  upon  his  answer  alone  with- 
out accompanying  affidavits.  Palo 
Alto  Bkg.  &  Inv.  Co.  v.  Mahar,  65 
Iowa  74,  21  N.  W.  187. 

Nezi<  York.  —  Where  the  defendant 
moves  for  the  dissolution  of  an  in- 
junction, upon  his  answer  so  veri- 
fied as  to  make  it  an  affidavit,  the 
plaintiff  is  at  liberty  to  oppose  the 
motion  on  new  and  additional  af- 
fidavits (Code  Civ.  Proc,  §  198),  au- 
thorizing the  motion  to  dissolve  on 
affidavits  on  the  part  of  the  defend- 
ant, with  or  without  answer,  in 
which    case,    by    §  199,    the    plaintiff 
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may  introduce  fresh  proof.  Roome 
V.  Webb,  3  How.  Pr.  (N.  Y.)  327. 
See  also  Hascall  v.  Madison  Uni- 
versity, 8  Barb.  (N.  Y.)  174;  Jaques 
V.  Areson,  4  Abb.  Pr.  (N.  Y.)  282; 
Kron  V.  Hagan,  4  How.  Pr.  (N.  Y.; 
225 ;  Schoonmaker  v.  Reformed 
Church,  5  How.  Pr.  (N.  Y.)  265; 
Fowler  v.  Burns,  7  Bosw.  (N.  Y.) 
637;  Blatchford  v.  New  York  &  N. 
R.  Co.,  5  Abb.  Pr.  (N.  Y.)  276;  Mer- 
rimack Mfg.  Co.  V.  Garner,  2  Abb. 
Pr.   (N.  Y.)   318. 

North  Carolina.  —  On  an  applica- 
tion to  vacate  an  injunction  on  a 
verified  answer  which,  under  the  pres- 
ent practice,  is  to  be  treated  as  an 
affidavit,  the  plaintiff  may  introduce 
further  affidavits  in  support  of  his 
complaint.  Blackwell  Mfg.  Co.  v. 
McElwee,  94  N.  C.  425.  And  see 
Howerton  v.  Sprague,  64  N.  C.  451. 

Rhode  Island.  —  Bradford  v.  Peck- 
ham,  9  R.  I.  250. 

91.  Central  Bitulithic  Pav.  Co.  v. 
Manistee  Cir.  Judge,  132  Alich.  126, 
92  N.  W.  938 ;  Armstrong  v.  Sweeney, 
65  Neb.  676,  91   N.  W.  570. 

In  Starks  v.  Redfield,  52  Wis.  349, 
9  N.  W.  168,  the  court  said :  "  Sec- 
tion 2781,  R.  S.,  provides,  in  effect, 
that  the  application  to  vacate  or 
modify  an  injunction  may  be  made 
upon  the  papers  on  which  the  in- 
junction was  granted,  or  upon  proofs 
by  affidavits  or  otherwise  on  the  part 
of  the  moving  party;  and  if  the  ap- 
plication be  upon  such  proofs,  but  not 
otherwise,  the  opposite  party  may  op- 
pose the  same  by  like  proofs,  in  addi- 
tion to  those  on  which  the  injunction 
was  granted ;  but  the  answer,  duly 
verified,  shall  be  given  only  the  effect 
of  an  affidavit  in  determining  the 
right  to  an  injunction." 

In  Childs  v.  Fox,  2  Robt.  (N.  Y.) 
650,  it  was  held  that  allowing  a  plain- 
tiff to  support  his  complaint  by  new 
affidavits  on  a  motion  to  continue  an 
injunction,  the  defendant  having  read 
affidavits  controverting  the  allega- 
tions on  which  the  writ  was  granted, 
was  a  matter  of  discretion  on  the 
part  of  the  justice  at  chambers  which 
was  not  subject  to  review. 
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(5.)  Fraud. —  The  propriety  of  permitting  affidavits  to  be  read  in' 
cases  of  fraud  has  been  doubted."- 

(6.)  statutory  Modification  of  the  Rule.  —  In  some  of  the  states  this 
strict  rule  of  equity  practice  not  permitting  the  use  of  affidavits 
filed  after  the  coming  in  of  the  answer  has  been  very  much 
modified,  and  indeed  in  some  cases  entirely  abolished,  by  statute."-' 

3.  In  Support  of  Answer.  —  A.  In  Ge;nerai..  —  Under  the  equity 
practice,  when  the  complainant  relies  on  his  bill  alone,  it  is  not 
usual  or  proper  to  permit  the  defendant  to  read  affidavits  to  aid  the 
answer  on  a  motion  to  dissolve  an  injunction."*  But  where  the 
complainant  is  directed  to  give  notice  of  his  application  for  the 
mjunction,  or  when  the  defendant  is  required  to  show  cause  why 
a  preliminary   injunction   should   not   issue,   whether   a   temporary 


92.  Davis  v.  Fulton,  i  Tenn.  I2i, 
the  court  saying  that  it  was  perhaps 
a  better  method  to  require  security 
from  the  defendant  before  granting  a 
dissolution  of  the  injunction. 

93.  Indiana.  —  In  Spicer  v.  Hoop, 
51  Ind.  365,  it  was  held,  in  view  of  a 
statute  providing  that  on  the  appli- 
cation for  a  hearing  of  an  injunction 
each  party  might  read  affidavits,  that 
the  same  thing  might  also  be  done  on 
a  motion  to  dissolve. 

Kentucky.  —  In  May  v.  Williams, 
109  Ky.  682,  60  S.  W.  525,  after  re- 
ferring to  statutory  provisions  allow- 
ing affidavits  to  be  read  upon  motions 
to  dissolve  injunctions,  and  providing 
that  upon  such  a  motion  upon  the 
whole  case  each  party  may  read  depo- 
sitions and  other  competent,  written 
evidence,  the  court  said  that,  taking 
the  two  sections  together,  it  under- 
stood that  affidavits  might  be  used 
when  the  motion  to  dissolve  was 
heard  before  the  final  submission  of 
the  case ;  but  on  final  submission, 
when  the  question  of  perpetuating  the 
injunction  is  to  be  determined,  only 
depositions  can  be  considered  as  in 
other  final  trials  of  equity  actions,  the 
court  not  knowing  of  any  legal  pro- 
vision tolerating  the  use  of  affidavits 
on  such  final  trials. 

Montana.  — Bx  parte  affidavits  may 
be  used  by  the  plaintiff  as  evidence 
in  support  of  an  application  for  an 
injunction.  Code  Civ.  Proc.  §872. 
Butte  &  B.  Consol.  Min.  Co.  v.  Mon- 
tana Ore-Purch.  Co.  (Mont.),  55 
Pac.  112;  Wetzstein  v.  Boston  &  M. 
C.  C.  &  S.  Min.  Co.,  26  Mont.  193, 
66  Pac.  943. 
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Illinois.  —  Under  a  statute  provid- 
ing that  the  testimony  to  be  heard 
on  a  motion  to  dissolve  an  injunction, 
aside  from  the  bill  and  answer,  shall 
be  by  depositions  in  writing,  except 
the  affidavits  which  may  have  been 
filed  with  the  bill  or  answer,  and 
which  may  also  be  read  on  such  mo- 
tion, depositions  taken  on  a  motion  to 
dissolve  may  also  be  read  on  a  final 
hearing  of  the  cause,  but  affidavits 
submitted  on  such  motion  are  inad- 
missible on  final  hearing,  since  the 
contrary  practice  would  cut  off  the 
right  of  the  opposite  party  to  cross- 
examine  the  witnesses.  Hopkins  v. 
Granger,  52  111.  504. 

94.  Hoff'man  v  Livingston,  i 
Johns.  Ch.  (N.  Y.)  211,  so  ruling 
because  "  the  complainant  is  not  per- 
mitted to  traverse  the  answer  by 
affidavits  on  his  part."  See  also  Rob- 
erts V.  Anderson,  2  Johns.  Ch.  (N. 
Y.)  202. 

In  Village  of  Seneca  Falls  v.  Mat- 
thews, 9  Paige  Ch.  (N.  Y.)  503,  the 
court  said  :  "  Where  a  preliminary 
injunction  is  granted  absolutely  in 
the  first  instance,  and  the  defendant 
asks  to  have  it  dissolved  upon  the 
ground  that  the  whole  equity  of  the 
bill  is  denied  by  the  answer,  it  is  not 
the  practice  to  allow  him  to  read 
affidavits  in  support  of  his  answer, 
except  in  those  cases  where  the  an- 
swer itself  is  not  conclusive." 

Compare  Brightman  v.  Fry,  17  Tex. 
Civ.  App.  531,  43  S.  W.  60,  holding 
that  on  a  motion  to  dissolve  an  in- 
junction, affidavits  and  documentary 
evidence  in  support  of  the  allegations 
of  the  answer  are  properly  received. 


INJUNCTION. 


355 


injunction  is  or  is  not  allowed  in  the  meantime,  the  defendant  may 
introduce  his  own  or  any  other  affidavits  for  the  purpose  of  showing 
that  an  injunction  should  not  issue.®° 

B,  To  Meet  Complainant's  Affidavit.  —  And  on  a  motion  to 
dissolve,  where  the  complainant  relies  on  affidavits,  the  defendant 
has  a  right  to  read  affidavits  in  support  of  his  answer.^''  This  last 
rule  is  sometimes  qualified  to  the  extent  that  affidavits  of  third 
persons  cannot  be  read  upon  a  motion  to  dissolve  where  the  com- 
plainant's affidavit  alone  is  annexed  to  the  bill."^ 


95.  "  And  he  may  use  such  affi- 
davits, in  a  case  of  that  kind,  al- 
though he  has  put  in  his  answer  de- 
nying the  whole  equity  of  the  com- 
plainant's bill;  or  has  neglected  to 
answer  the  bill  fully,  so  that  his  an- 
swer is  liable  to  exceptions  for  in- 
sufficiency." Seneca  Falls  v.  Mat- 
thews, 9  Paige  Ch.  (N.  Y.)  503.  To 
same  eflFect,  Florence  v.  Bates,  2 
Sandf.    (N.   Y.)    675. 

Where  a  complainant  introduces 
affidavits  to  obtain  a  temporary  in- 
junction the  defendant  thereby  gains 
the  right  to  also  introduce  affidavits. 
Kidd  V.  Bates,  124  Ala.  670,  27 
So.  491. 

Where  affidavits  are  filed  in  support 
of  a  special  injunction  to  restrain  a 
partner  from  taking  private  posses- 
sion of  alleged  partnership  property, 
and  the  defendant  puts  in  his  answer, 
after  which  affidavits  are  filed  on 
both  sides,  the  answer  will  be  re- 
garded merely  as  an  affidavit  and  all 
the  affidavits  will  be  considered. 
Gardner  v.  McCutcheon,  4  Beav. 
(Eng.)  534. 

The  Affidavit  of  One  Defendant 
may  be  properly  used  in  support  of 
the  answer  of  another  in  resisting  an 
application  for  an  injunction.  Hart  Z'. 
Baxter,  47  Mich.  198,  10  N.  W.  198. 

96.  Kidd  V.  Bates,  124  Ala.  670,  27 
So.  491 ;  Brown  v.  Hoflf,  5  Paige  Ch. 
(N.  Y.)  23s,  28  Am.  Dec.  425;  Vipan 
V.  Mortlock,  2  Merv.  (Eng.)  476; 
Baker  v.  Taylor,  2  Blatchf.  82,  2 
Fed.  Cas.  No.  782. 

Where  the  complainant  waives  an- 
swer under  oath,  and  relies  on  the 
affidavits  of  third  persons  annexed  to 
his  bill  to  sustain  an  injunction  in 
opposition  to  the  defendant's  verified 
answer  denying  the  equity  of  the 
bill,  the  defendant  upon  an  application 
to   dissolve   may   also    read   the   affi- 


davits of  third  persons  in  support  of 
his  answer.  Haight  v.  Case,  4  Paige 
Ch.  (N.  Y.)  525. 

97.  Mulock  V.  Mulock,  26  N.  J. 
Eq.  461. 

Where  a  complainant  on  a  hearing 
of  a  motion  to  dissolve  a  temporary 
injunction  against  a  married  woman 
relies  on  the  averments  of  his  bill  and 
his  own  affidavit  in  support  thereof, 
without  the  aid  of  affidavits  of  third 
parties  annexed  thereto,  the  defend- 
ant must  rely  solely  on  her  answer 
without  resorting  to  the  affidavits  of 
third  parties,  even  that  of  her  hus- 
band, though  the  transactions  in- 
volved were  negotiated  by  him  as  her 
agent.  Bell  v.  Romaine,  30  N.  J. 
Eq.  24. 

Where  a  motion  is  made  to  dissolve 
an  injunction  upon  the  answer,  affi- 
davits annexed  to  the  answer  can 
only  be  used  in  reply  to  affidavits  an- 
nexed to  the  bill;  and  if  the  com- 
plainant relies  upon  the  averments 
of  the  bill  and  his  own  affidavit  in 
support  thereof,  without  the  aid  of 
the  affidavits  of  third  parties  annexed 
thereto,  the  defendant  must  rely  solely 
upon  his  answer,  without  restoring  to 
the  affidavits  of  third  persons.  Gar- 
riss  V.  Garriss,  13  N.  J.  Eq.  320. 

In  Thompson  v.  Allen,  3  N.  C.  328, 
2  Am.  Dec.  626,  the  court  refused  to 
dissolve  an  injunction  on  the  affi- 
davit of  one  not  a  party  to  the  suit, 
negativing  the  equity  of  the  bill, 
though  the  real  defendant  was  not 
brought  into  court,  and  the  nominal 
defendant  resided  at  a  place  where 
his  answer  could  not  be  procured. 

In  Christmas  v.  Campbell,  2  N.  C- 
123,  it  was  held  that  the  affidavit  of 
an  agent  of  the  defendant  annexed  to 
the  answer  could  not  be  read  on  a 
motion  to  dissolve  an  injunction,  he 
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C.  Statutes.  —  Sometimes  the  right  of  a  defendant  to  read  affi- 
davits in  support  of  his  answer  is  a  matter  regulated  by  statute.**^ 

D.  Necessity  of  Previously  Filing  Answer.  —  It  has  been 
held  that  a  motion  to  dissolve  an  injunction  must  be  founded  on  an 
answer  to  the  bill,  and  affidavits  cannot  be  substituted  for  the 
answer.""  Most  of  the  courts,  however,  hold  that  on  a  motion  on 
a  bill  and  on  a  motion  for  an  injunction,^  or  on  a  motion  to  dis- 
solve," the  defendant  may  read  affidavits  in  opposition  to  the  appli- 


not  being  a  party  and  not  having 
been  subjected  to  cross-examination. 

98.  Illinois.  —  Under  a  statute  per- 
mitting a  complainant  to  support  his 
bill  for  an  injunction,  and  the  de- 
fendant to  support  his  answer,  by- 
affidavits  filed  with  the  pleadings, 
which  may  be  read  in  evidence  on  a 
motion  to  dissolve,  there  being  noth- 
ing in  the  act  to  confine  it  to  cases 
where  the  answer  is  under  oath,  it 
is  proper  to  receive  affidavits  in  sup- 
port of  an  unverified  answer.  Com- 
missioners of  Highways  v.  Goddard, 
103  111.  App.  36. 

Under  a  statute  authorizing  affi- 
davits filed  with  the  bill  or  answer 
to  be  read  on  a  motion  to  dissolve 
an  injunction,  but  not  requiring 
them  to  be  filed  at  the  same  time, 
it  is  not  an  objection  to  the  admis- 
sion of  an  affidavit  on  behalf  of  the 
defendant  that  it  was  filed  after  his 
answer.  Hummert  v.  Schwab,  54  111. 
142.  In  this  case  the  court  said  that 
to  hold  that  the  affidavits  must  be 
filed  at  the  same  time  with  the  plead- 
ings of  the  parties  offering  them 
would  generally  deprive  the  com- 
plainant of  the  benefit  of  all  depo- 
sitions in  support  of  his  bill,  as  he 
could  not  know  that  the  defendant 
would  move  to  dissolve  before  the 
motion  for  that  purpose  was  entered; 
and  that  all  that  was  necessary  to 
the  admission  of  the  affidavits  was 
that  they  should  be  filed  before  the 
motion  was  heard. 

Montana. — 'Idx  parte  affidavits  may 
be  used  by  a  defendant  in  resisting 
an  application  for  an  injunction. 
Code  Civ.  Proc,  §875.  Wetzstein 
V.  Boston  &  M.  C.  C.  &  S.  Min. 
Co.,  26  Mont.  193,  66  Pac.  943. 

IP'isconsin.  —  A  motion  to  dissolve 
an  injunction  may,  under  Rev.  Stat., 
§  2781,  be  based  upon  the  sworn  an- 
swer alone,  or  upon  affidavits,  or 
upon  both  the  answer  and  affidavits. 
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Walker   v.   Backus   Heating   Co.,   97 
Wis.  160,  72  N.  W.  230. 

99.  Sacket  v.  Hill,  2  Mich.  182, 
where  the  court  said  that  this  was  a 
well-settled  general  rule  in  equity 
practice.  The  reason  is  that  where 
the  substitution  is  allowed,  the  com- 
plainant will  be  deprived  of  all  the 
benefits  of  exceptions  to  be  taken 
to  matters  set  up  in  defense,  the 
utility  of  allowing  which  exceptions 
must  be  obvious.  From  the  general 
rule  two  classes  of  cases  are  ex- 
cepted: those  of  waste  or  irrep- 
arable mischief,  and  those  of  part- 
nership. 

1.  Kean  v.  Colt,  5  N.  J.  Eq.  365. 

2.  Atkinson  v.  Philadelphia  &  T. 
R.  Co.,  2  Fed.  Cas.  No.  615,  which 
was  a  suit  to  restrain  the  building  of 
a  bridge,  an  affidavit  contesting  the 
allowance  of  a  preliminary  injunc- 
tion seems  to  have  been  admitted  on 
the  part  of  the  defendant,  though  no 
answer  had  as  yet  been  filed. 

In  Read  v.  Dews,  R.  M.  Charlt. 
(Ga.)  358,  the  court  said:  "The 
next  objection  presented  by  the  com- 
plainants affirms  that  the  injunction 
is  never  dissolved  till  the  coming 
in  of  the  answer.  This,  I  apprehend, 
depends  very  much  upon  the  nature 
of  the  order.  By  the  English  practice 
the  usual  order  was  till  answer  and 
further  order.  By  the  more  modern 
practice  in  England,  as  established 
since  Lord  Elden's  time,  this  form 
of  granting  injunction  has  been  mod- 
ified till  answer  or  further  order. 
When  the  injunction  is  granted  till 
answer  and  further  order  it  is  never 
dissolved  till  the  answer  comes  in. 
But  where  it  is  till  answer  or  further 
order,  it  allows  the  defendant  to 
move  its  dissolution  before  filing  the 
answer,  upon  an  affidavit  denying 
the  equity  of  the  bill.  ...  I 
think   I   am   bound  to   listen  to   this 
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cation  or  in  support  of  his  motion,  although  no  answer  has  been 
filed. 

4.  Notice  and  Service  of  Copies.  —  As  to  whether  or  not  the 
right  of  either  party  to  read  affidavits  on  his  behalf  depends  upon 
notice  and  service  of  copies,  the  cases  do  not  seem  to  be  vmiform. 
It  is  held  in  New  York  that  such  notice  and  service  is  necessary." 
In  New  Jersey  it  is  held  that  either  upon  an  application  for,*  or  upon 
a  motion  to  dissolve, °  an  injunction,  such  notice  and  service  is  un- 
necessary. Sometimes  the  matter  is  governed  by  rule  of  court  or 
statute.® 


motion,  although  the  answer  has  not 
been  filed." 

Compare  Read  v.  Consequa,  4 
Wash.  C.  C.  174,  20  Fed.  Cas.  No. 
11,606,  where,  in  speaking  of  the 
practice  of  basing  a  motion  to  dis- 
solve on  ,an  affidavit  before  answer, 
the  court  said  that  its  uniform  prac- 
tice had  been  to  require  an  answer, 
but  it  did  not  say  that  the  court 
might  not  under  particular  circum- 
stances grant  an  injunction  "till  an- 
swer or  further  order,"  in  which 
case  it  might  listen  to  a  motion  to 
dissolve  upon  an  affidavit  of  the  de- 
fendant denying  the  equity  of  the 
bill.  In  such  case  an  affidavit  de- 
nying the  merits  was  necessary.  The 
practice  of  permitting  such  a  motion 
would  seem  to  be  of  modern  date  in 
England  and  to  have  been  adopted 
for  the  purpose  of  checking  the  de- 
lay and  oppression  complained  of  in 
respect  to  injunction  to  stay  pro- 
ceedings at  law  where  the  complain- 
ant resided  abroad ;  and  upon  exam- 
ining the  English  cases  it  appeared 
to  the  court  that  in  all  of  them  an 
affidavit  denying  the  merits  of  the 
bill  had  been  required. 

In  Atkinson  v.  Kemple,  7  Sim. 
(Eng.)  638,  affidavits  filed  with  a  bill 
for  a  special  injunction  were  allowed 
to  be  read  on  a  renewal  of  the  ap- 
plication therefor  after  the  court's 
order  as  to  notice  to  the  defendant 
had  been  complied  with,  and  after 
the  defendant  had  put  in  his  answer. 

3.  To  entitle  a  defendant  to  read 
affidavits  in  support  of  his  answer  on 
a  motion  to  dissolve  he  must  either 
file  them  with  his  answer  and  serve 
copies  on  the  adverse  party's  solic- 
itors with  such  answer,  or  he  must 
serve  the  affidavits  with  his  notice  of 
the  motion  and  give  notice  to  the  com- 
plainant's solicitor  that  they  will  be 


read   on    the   hearing.      Markham    v. 
Markham,  i  Barb.  Ch.   (N.  Y.)  374- 

4.  Where  the  parties  are  heard  on 
an  application  for  an  injunction,  af- 
fidavits taken  ex  parte  and  without 
notice  may  be  read  by  the  defendant 
touching  the  allegations  of  the  bill. 
Hardenburgh  v.  Farmers  &  Mechan- 
ics' Bank,  3  N.  J.  Eq.  68.  In  this 
case  the  court  said  that  if  it  were  a 
new  question  it  would  be  strongly 
inclined  to  disallow  such  affidavits 
upon  the  ground  that  they  might  op- 
erate as  a  surprise  on  the  complain- 
ants, and  either  compel  them  to  post- 
pone their  application  to  secure  coun- 
ter-affidavits, or  proceed  with  the 
hearing  under  great  disadvantages, 
but  it  understood  that  the  question 
had  been  settled  in  favor  of»  their  ad- 
missibility. 

5.  It  is  not  necessary  that  affida- 
vits annexed  to  and  filed  with  the 
answer  in  an  injunction  suit  should 
have  been  taken  upon  notice,  or  that 
copies  should  be  served  upon  the  ad- 
verse party,  in  order  to  warrant  their 
use  on  a  motion  to  dissolve.  Garriss 
V.   Garriss,   13  N.  J.  Eq.  320. 

6.  In  Hardt  v.  Liberty  Hill  Con- 
sol.  Alin.  &  W.  Co.,  27  Fed.  788, 
which  was  a  motion  by  the  defendant 
for  the  modification  of  an  injunction, 
presented  on  affidavits,  counter-affi- 
davits, and  affidavits  in  reply,  the 
court  said  that  its  rules  and  practice 
required  that  all  the  papers  and  affi- 
davits upon  which  the  motion  was 
based  should  be  served  with  the  no- 
tice of  the  motion  or  order  to  show 
cause,  and  that  supporting  affidavits 
Avould  not  afterward  be  received,  un- 
less in  the  discretion  of  the  court  the 
movinc:  party  was  permitted  to  re- 
ply, because  the  other  party  had  set 
up  new  affirmative  matter  constitut- 
ing a  good  answer  to  the  application; 
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IV.  EVIDENCE  OTHER   THAN  PLEADINGS  AND  AFFIDAVITS. 

1.  In  General.  —  Under  the  modern  code  practice,  injunction 
suits  arc  ordinary  civil  actions,  and  the  rules  of  evidence  governing 
them  are  not  different  from  those  which  ordinarily  obtain  in  such 
actions."  Applications  for  preliminary  injunctions  are  of  a  sum- 
mary character,  and  are  heard  on  affidavits  and  other  appropriate 
evidence.^     Thus  oral  evidence  may  be  resorted  to  by  both  parties 


but  where,  as  in  this  case,  the  coun- 
ter-affidavits presented  no  new  mat- 
ter, the  supporting  affidavits,  being 
ex  parte  and  without  opportunity  for 
cross-examination,  should  have  been 
served  as  a  part  of  the  moving  pa- 
pers, in  default  of  which  they  could 
not  be  considered ;  but  if  they  were 
to  be  considered  at  all,  then  the  com- 
plainant should  also  have  leave  to 
file  further  affidavits. 

In  Sledge  v.  Blum,  63  N.  C.  374, 
it  was  held  under  Code  Civ.  Proc, 
§  195,  authorizing  a  motion  to  vacate 
an  injunction  either  on  the  papers  on 
which  it  was  granted  or  upon  affida- 
vits on  the  part  of  the  defendant 
with  or  without  answer,  and  §  297, 
providing  that  an  order  made  out  of 
court  without  notice  may  be  vacated 
or  modified  either  with  or  without 
notice  in  the  manner  in  which  other 
motions  are  made  —  that  where  an 
injunction  was  granted  on  a  com- 
plaint without  notice  to  the  defendant 
the  judge  might  afterward  modify  or 
vacate  it,  provided  he  considered  the 
complaint  alone;  but  if  he  went  out- 
side of  the  complaint  and  took  into 
consideration  the  answer  and  affida- 
vits filed  for  the  defendant,  then  the 
plaintifif  must  have  notice  and  op- 
portunity to  meet  the  motion  by 
counter-affidavits.  Hence,  on  a  mo- 
tion without  notice,  the  defendant's 
answer  and  affidavits  could  not  be 
considered. 

Affidavits  ofifered  by  a  complainant 
on  a  motion  to  dissolve  an  injunc- 
tion, in  support  of  his  complaint, 
should  not  be  excluded,  though  no 
copies  have  been  served  on  the  de- 
fendant's attorney,  the  statute  not  re- 
quiring such  service.  Delger  v.  John- 
son, 44  Cal.   182. 

7.  Owen  V.  Phillips,  73  Ind.  284. 
See  also  Winchell  z'.  Waukesha,  no 
Wis.  loi,  85  N.  W.  668. 

In  a  suit  to  enjoin  the  enforcement 
of  a  judgment  at  law  on  the  ground 
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of  want  of  the  law  court's  jurisdic- 
tion of  defendant's  person,  it  is  com- 
petent to  hear  evidence  aliunde,  of- 
fered for  the  special  purpose  of  nega- 
tiving or  overcoming  the  presumption 
of  authority  in  the  defendant's  at- 
torney to  enter  an  appearance  for 
him.  Handley  v.  Jackson,  31  Or. 
552,  50   Pac.   915. 

8.     Harrison  v.  Bray,  92  N.  C.  488. 

In  Rutherford  v.  Metcalf,  6  Tenn. 
58,  the  court  remarked  that  in  Ten- 
nessee injunctions  were  not  other- 
wise issued  than  on  ex  parte  state- 
ments made  on  oath  by  the  appli- 
cants therefor. 

In  Attorney  General  v.  Bank  of 
Chenango,  Hopk.  Ch.  (N.  Y.)  596, 
the  court,  in  speaking  of  a  statute 
authorizing  an  injunction  to  restrain 
incorporated  banks  from  continuing 
business,  "  upon  its  being  proved 
that  the  company  was  insolvent  or 
had  violated  its  charter,"  etc.,  said 
that  the  statute  contemplated  sum- 
mary proceedings  and  did  not  re- 
quire that  the  facts  alleged  by  the 
complainant  should  appear  by  the 
admission  of  the  defendants  or  by 
proofs  taken  in  full  form,  after  the 
cause  was  at  issue.  The  proof  might 
be  taken  summarily,  but  all  proofs 
in  courts  of  justice  were  subject  to 
the  established  rules  of  law  and  rea- 
son   concerning    evidence. 

To  the  effect  that  other  evidence 
besides  the  bill  or  affidavits  is  ad- 
missible on  a  motion  for  an  injunc- 
tion, see  Crawford-Adsit  Co.  v. 
Bell,  95  111.  App.  327;  Jones  v.  Ma- 
gill,  I  Bland  (Md.)  177;  Shermer- 
horn  V.  L'Espenasse,  2  Dall.  360,  21 
Fed.  Cas.  No.  12,454. 

On  an  application  for  a  temporary 
injunction,  when  notice  has  been 
given  thereof  to  the  defendant,  he 
may  even  before  answer  filed,  in- 
troduce any  legal  evidence  that  will 
tend  to  show  that  the  injunction 
should  not  be  granted,  and  he  is  not 
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on  an  application  for  an  injunction,"  or  on  a  motion  to  dissolve  a 
temporary  injunction.^"     The  court  should  not,  however,  hear  evi- 


confined  to  evidence  that  merely 
tends  to  disprove  the  allegations  of 
the  plaintiff's  petition.  Stoddart  v. 
Vaulaningham,  14  Kan.  18. 

In  Dalrymple  v.  City  of  Milwau- 
l<ee,  53  Wis.  178,  10  N.  W.  141,  which 
was  an  appeal  from  an  order  dis- 
solving an  injunction,  the  court,  after 
remarking  that  the  complaint  itself 
showed  that  suit  was  begun  within 
the  period  of  limitations,  said  that 
while  on  demurrer  the  court  would 
not  look  beyond  the  complaint  to  as- 
certain when  the  action  was  com- 
menced, because  the  demurrer  was 
aimed  at  the  complaint  alone,  it  per- 
ceived no  good  reason  why,  on  a  mo- 
tion to  grant  or  dissolve  an  injunc- 
tion, which  goes  to  the  equity  of  the 
case,  the  court  should  not  consider 
the  whole  record  for  the  purpose  of 
ascertaining  the  real  equities  of  the 
parties,  the  record  in  this  case  show- 
ing that  the  suit  was  commenced 
after  the  cause  of  action  was  barred. 

In  My  Maryland  Lodge,  No.  186, 
I.  A.  of  M.  V.  Adt  (Md.),  59  Atl. 
721,  it  was  held  that  upon  the  hear- 
ing of  a  motion  for  a  preliminary 
injunction  the  rules  of  evidence  are 
applied  less  strictly  than  upon  the 
final  hearing  of  the  cause,  and  hence 
evidence  which  would  not  be  com- 
petent in  support  of  an  application 
for  a  perpetual  injunction  may  be 
admitted. 

9.  Wetzstein  v.  Boston  &  M.  C. 
C.  &  S.  Min.  Co.,  26  Mont.  193,  66 
Pac.  943. 

In  Hardy  v.  Donnellan,  ^j,  Ind. 
501,  the  court  said  that  the  plaintiff, 
on  an  application  for  a  temporary 
injunction,  might  have  given  oral  ev- 
idence at  his  option. 

Compare  Cubbedge  v.  Adams,  42 
Ga.  124,  where  it  was  held  proper 
for  the  judge,  on  hearing  an  appli- 
cation for  a  temporary  injunction,  to 
refuse  to  allow  the  complainants  to 
examine  the  defendant  orally  as  a 
witness. 

10.  On  a  hearing  to  dissolve  a 
temporary  injunction  on  a  motion 
which  was  silent  concerning  the  na- 
ture of  the  evidence  to  be  offered  at 
the  hearing,  the  admission  of  oral  ev- 
idence   after    other    parties    had    an- 


nounced themselves  ready  for  trial 
was  not  error.  Olsson  v.  City  of 
Topeka,  42  Kan.   709,  21   Pac.  219. 

Under  Code  Civ.  Proc,  §§  875,  877 
and  878,  authorizing  a  plaintiff  to 
oppose  an  application  to  dissolve  an 
injunction  either  by  affidavit  or  oral 
testimony,  the  plaintiff  is  not  re- 
stricted to  the  right  to  use  only  one 
of  the  two  sorts  of  evidence  recog- 
nized as  admissible,  but  may  use  oral 
evidence  as  well  as  affidavits.  Butte 
&  Boston  Consol.  Min.  Co.  v.  Mon- 
tana Ore  Purch.  Co.  (Mont.),  55  Pac. 
112. 

In  a  suit  by  the  commissioners  of 
highways  of  a  town  to  restrain  the 
re-laying  of  a  street  railway  across  a 
bridge,  in  the  construction  of  which 
T-rails  are  to  be  used,  the  question 
whether  the  re-laying  of  the  tracks 
will  be  dangerous  to  the  bridge  and 
to  the  safety  of  the  public  is  not 
susceptible  of  adequate  determination 
by  the  consideration  of  mere  ex  parte 
affidavits,  upon  a  motion  to  dissolve 
a  temporary  injunction,  but  the  com- 
plainants are  entitled  to  have  that 
issue  tried  by  the  production,  exam- 
ination and  cross-examination  of  wit- 
nesses. Commissioners  of  High- 
ways V.  Goddard,  103  111.  App.  36. 

In  Bennett  Bros.  Co.  v.  Congdon, 
20  Mont.  208,  50  Pac.  556,  in  speak- 
mg  of  the  rejection  of  competent  evi- 
dence by  the  court  below  on  the  hear- 
ing of  a  motion  to  vacate  a  tempo- 
rary restraining  order,  the  court  said: 
"  In  certain  instances  haste  in  issuing 
a  restraining  order  is  necessary  to 
prevent  the  doing  of  an  act  which,  if 
done,  would  apparently  work  irrep- 
arable injury  to  another.  A  judge, 
under  such  circumstances,  must  do 
the  best  he  can  by  acting  upon  the 
testimony  at  hand.  But  when  the 
return  day  has  come  the  parties  may 
offer  strictly  legal  testimony  for  the 
purpose  of  continuing  or  dissolving 
the  order,  and,  if  they  do,  it  is  the 
duty  of  the  court  to  hear  and  con- 
sider it,  and  to  exercise  its  legal  dis- 
cretion upon  all  that  is  competent 
and  properly  before  it." 

Compare  May  v.  Williams,  109  Ky. 
682,  60  S.  W.  525,  where,  after  re- 
ferring to  statutory  provisions  allow- 
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dence  to  establish  a  ground  for  relief  not  alleged  in  the  complaint.' ' 
And  complainant  cannot  introduce  evidence  which  contradicts  an 
admission  in  his  petition   for  the  inj unction.' - 

2.  Best  and  Secondary.  —  Secondary  evidence  should  not  be 
received  except  in  a  proper  case,"  although  it  has  been  held  that 
this  question   is   somewhat  discretionary  with  the  judge.^* 

3.  Documentary  Evidence.  —  The  prima  facie  evidence  necessary 
on  the  part  of  the  complainant  to  warrant  the  issuance  of  an 
injunction  may  consist  of  documentary  evidence.^'^     And  it  is  held 


ing  affidavits  to  be  read  upon  mo- 
tions to  dissolve  injunctions,  and 
providing  that  upon  such  a  motion 
upon  the  whole  case  each  party  may 
read  depositions  and  other  competeni; 
written  evidence,  the  court  said  that 
taking  the  two  sections  together  it 
understood  that  on  the  hearing  of 
such  a  motion  the  court  was  not  re- 
quired to  listen  to  oral  evidence. 

11.  Stockett  v.  Johnson,  22  La. 
Ann.  89. 

The  granting  of  a  preliminary  in- 
junction cannot  be  sustained  by  evi- 
dence of  facts  occurring  subsequently 
to  the  commencement  of  the  suit  and 
the  issuing  of  the  injunction.  Amer- 
ican Water  Wks.  Co.  v.  Venner,  45 
N.  Y.  St.  441,  18  N.  Y.  Supp.  379. 

Compare  Atkinson  v.  Philadelphia 
&  T.  R.  Co.,  2  Fed.  Cas.  No.  615, 
holding  that  on  a  motion  for  an  in- 
junction the  court  is  bound  without 
going  into  full  examination  of  the 
respective  rights  of  the  parties  to 
inquire  into  all  circumstances  bear- 
ing on  the  necessity  of  immediate 
action  to  prevent  an  irreparable  in- 
jury to  a  prima  facie  right,  and  in 
doing  so  is  not  confined  to  the  case 
made  out  by  the  complainant. 

12.  Feltus  V.  Blauchin,  26  La. 
Ann.  401. 

13.  Houck  V.  Patty,  100  Mo.  App. 
302,  73  S.  W.  389. 

In  a  suit  to  restrain  a  city  from 
so  changing  a  sewer  connection  as 
to  make  the  sewer  empty  upon  the 
plaintiff's  land,  evidence  that  com- 
plaints have  been  made  of  the  exist- 
ing sewer  connection,  offered  to 
show  the  necessity  of  the  change,  is 
inadmissible,  being  of  a  secondary 
character.  New  York  C.  &  H.  R.  R. 
Co.  V.  City  of  Rochester,  i  N.  Y. 
Supp.  456. _ 

In  an  injunction  suit  the  mere  ver- 
ified   allegation    of    the    complainant 
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in  his  bill  as  to  the  existence  of  the 
claim  on  which  his  right  to  relief  is 
founded,  and  of  which  he  holds  in 
his  possession  written  evidence,  with- 
out producing  such  evidence,  should 
not  be  regarded  as  any  proof  of  the 
claim ;  but  the  written  instrument 
should  be  exhibited  with  the  bill,  or 
a  satisfactory  reason  assigned  for  its 
non-production.  Union  Bank  of 
Maryland  v.  Poultney,  8  Gill  &  J. 
(Md.)  324. 

14.  On  the  hearing  of  an  applica- 
tion for  a  temporary  injunction  the 
question  of  receiving  secondary  evi- 
dence is  somewhat  discretionary  with 
the  presiding  judge,  and  he  need  not 
require  absolutely  that  all  means  of 
discovering  the  primary  evidence  be 
exhausted.  Davis  v.  Covington  &  M. 
R.  Co.,  77  Ga.  322.  Although  the 
affidavit  filed  with  an  injunction  bill 
is  not  of  itself  sufficient  to  author- 
ize the  granting  of  a  writ,  still  if 
there  are  properly  certified  official 
copies  of  documents  and  records 
filed  with  the  bill  as  exhibits  and  ev- 
idence, and  they,  together  with  the 
affidavits,  are  sufficient  to  satisfy  the 
court  that  the  injunction  should  be 
granted,  it  is  not  error  to  award  it. 
Oil  Run  Petroleum  Co.  v.  Gale,  6 
W.   Va.   52s. 

15.  Fowble  V.  Kemp,  92  Md.  630, 
48  Atl.  379.  To  the  point  that  docu- 
mentary evidence  is  admissible  on  an 
application  for  an  ini  unction,  see 
Salmon  v.  Clagett,  3  Bland  (Md.) 
125;  Youngblood  v.  Schamp,  15  N. 
J.  Eq.  42 ;  Fowble  v.  Kemp,  92  Md. 
630,  48  Atl.  379. 

Where  the  facts  warranting  an  in- 
junction rest  in  record  or  depend 
upon  written  evidence,  such  docu- 
mentary evidence  as  constitutes 
prima  facie  proof  of  their  truth,  as 
office  copies,  or  short  copies  and 
docket    entries,    are    required    in    ad- 
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lurther  that  if  the  complainant's  equity  depends  upon  such  evidence, 
wliich  is  presumed  to  be  in  his  possession,  it  should  be  produced  and 
exhibitecl,   or  its   non-production   satisfactorily  accounted   for.^" 

Judgment  in  Previous  Suit.  —  Judgment  in  a  previous  suit  between 
the  same  parties,  adjudicating  their  ultimate  rights  in  the  subject- 
matter  of  the  controversy,  is  admissible,  on  an  application  for  a 
temporary  injunction,  as  a  fact  of  import  for  the  court  to  consider 
with  other  evidence  in  determining  the  complainant's  right  to  the 
relief  sought.^'' 

4.  Hearsay.  —  It  has  been  held  that  the  rules  of  evidence  with 
respect  to  hearsay  evidence  are  applied  less  strictly  on  the  hearing 
of  a  motion  for  a  preliminary  injunction  than  upon  the  final  hearing 
of  the  cause.^® 


dition  to  the  complainant's  affidavit 
as  proof  of  such  facts.  Myers  v. 
Amey,  21  Md.  302. 

16.  Laupheimer  v.  Rosenbaum,  25 
Md.  219.  See  also  Schoup  v.  Knight, 
12  W.  Va.   667. 

Where  the  claim  of  a  complainant 
in  an  injunction  suit  is  based  on  a 
written  instrument  in  his  possession 
it  should  be  exhibited  with  the  bill, 
or  a  satisfactory  reason  assigned  for 
its  non-production ;  and  a  bill  stat- 
ing that  the  complainant's  claim  is 
founded  on  promissory  notes,  none 
of  which  are  exhibited,  and  no  rea- 
son or  excuse  given  for  their  absence, 
will  not  warrant  the  granting  of  an 
injunction,  though  the  bill  be  sworn 
to.  Such  notes  cannot  be  regarded 
as  any  proof  of  indebtedness,  but  will 
be  treated  as  if  not  before  the  court. 
Nusbaum  v.  Stein,  12  Md.  315. 

Where  the  claim  of  the  complain- 
ants is  not  stated  with  proper  dis- 
tinctness and  there  are  no  exhibits 
accompanying  the  bill  evidencing 
such  claim,  an  order  granting  an 
injunction  is  improper,  since  evi- 
dence of  the  alleged  claims  ought  to 
be  produced  sufficient  to  satisfy  the 
conscience  of  the  chancellor  as  to 
their  existence.  Mahaney  v.  Lazier, 
i6  Md.  69. 

Where  an  injunction  is  sought  to 
restrain  the  issuance  of  execution 
upon  a  judgment  in  a  case  in  which 
a  bill  for  review  is  pending,  the  bill 
should  be  made  an  exhibit  to  the  pe- 
tition that  the  court  may  determine 
the  applicability  of  the  two  causes, 
the  identity  of  the  complainant,  and 
the  merits  of  the  first  bill.  Hart  V. 
Mills,  38  Tex.  518. 


17.  Wetzstein  v.  Boston  &  M.  C. 
C.  &  S.  Min.  Co.,  26  Mont.  193,  66 
Pac.  943.  In  this  case  it  was  also 
held  that  on  an  application  for  an 
injunction,  in  which  the  plaintiff  at- 
tacks a  conveyance  as  fraudulent 
and  executed  by  mistake,  the  record 
of  litigation  between  the  same  par- 
ties sixteen  years  previous,  in  which 
the  plaintiff  was  confronted  with 
the  deed  but  failed  to  impugn  its  va- 
lidity, is  admissible  as  tending  to 
show   his  laches   in   seeking  relief. 

On  an  application  for  an  injunc- 
tion pendente  lite  restraining  a  tres- 
pass, the  defendant  may  introduce 
in  evidence  a  judgment  between  the 
same  parties  and  concerning  the  same 
property,  by  which  title  was  vested 
m  himself,  and  also  affidavits  show- 
ing the  identity  of  the  subject-matter, 
notwithstanding  an  appeal  is  pend- 
ing from  such  judgment.  Boston  & 
M.  Consol.  C.  &  S.  Min.  Co.  i. 
Montana  Ore  Purch.  Co.,  26  Mont. 
146,  66  Pac.  752,  the  court  distin- 
guishing in  this  case  between  the 
admission  of  the  judgment  in  ques- 
tion in  evidence,  and  the  doctrine  of 
res  judicata. 

18.  Declarations  of  the  adver- 
tising managers  of  complainant's  pa- 
trons, made  when  withdrawing  their 
advertisements  from  complainant's 
newspaper,  to  the  effect  that  they  did 
so  because  they  had  been  visited  by  a 
committee  of  the  defendant  labor  or- 
ganization and  threatened  with  a  loss 
of  business  unless  such  action  was 
taken,  are  admissible,  though  hear- 
say, on  a  motion  for  a  preliminary 
injunction  to  restrain  the  boycott,  on 
the    ground    that    the    rules    of    evi- 
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5.  Parol  Evidence.  —  The  rules  of  evidence  which  ordinarily 
apply  with  respect  to  the  admissibility  vcl  non  of  ])arol  evidence 
apply  with  equal  force  to  the  hcarin.e^  of  a  motion  for  an  injunction.^" 

6.  Opinion  Evidence.  —  So  also  do  the  rules  of  evidence  govern- 
ing the  use  of  opinion  evidence.-'' 

V.  ACTIONS  ON  INJUNCTION  BONDS. 

1.  Presumptions  and  Burden  of  Proof.  —  A.  Execution  of 
Bond.  —  In  an  action  on  an  injunction  bond,  the  execution  of  which 
is  put  in   issue,  the  burden   of  proof  is   upon  the  complainant  to 


dence  are  applied  less  strictly  on  suclj 
a  hearing  than  upon  the  final  hear- 
ing of  the  cause,  and  consequently 
evidence  that  would  not  be  competent 
in  support  of  an  application  for  a 
perpetual  injunction  should  be  ad- 
mitted. Casey  v.  Cincinnati  Typo- 
graphical Union  No.  3,  45  Fed.  135. 
In  this  case  the  court  said :  "  The 
reason  for  the  rule  is  plain.  Proba- 
bility of  right  is  sufficient  to  author- 
ize a  preliminary  injunction.  .  .  . 
The  rule,  with  the  reason  for  it,  ap- 
plies with  peculiar  force,  when  it  is 
sought  to  exclude  the  statements  re- 
ferred to  from  consideration.  The 
advertising  managers  made  haste  to 
deny  that  any  threats  were  uttered  to 
them  by  anybody  representing  the 
typographical  union.  They  did  not, 
however,  set  forth  what  was  said, 
nor  did  they  deny  that  they  with- 
drew their  advertisements  from  the 
Commonwealth  [complainant's  news- 
paper], nor  intimate  any  reason  for 
so  doing,  other  than  that  stated  by 
D.  [complainant's  advertising  solic- 
itor]." 

19.  Dixon  V.  Monroe,  112  Ga. 
158,  27  S.  E.  180. 

20.  Where  it  appears  from  the 
pleadings  in  an  injunction  suit  that 
the  plaintiff's  case  depends  upon  the 
admission  of  parol  evidence  where 
the  law  does  not  allow  it  —  as,  for  in- 
stance, to  vary  a  written  contract  — 
it  is  error  to  grant  his  application  for 
a  temporary  injunction.  Gordon  v. 
Parke  &  L.  Mach.  Co.,  10  Wash.  18, 
38  Pac.  755. 

In  a  suit  to  enjoin  an  execution 
sale  the  fact  that  the  justice  render- 
ing the  judgment  failed  to  enter  on 
his  docket  that  execution  had  been 
issued  is  not  conclusive  against  the 
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defendants,  but  proof  of  the  issuance 
aliunde  is  proper.  Corder  v.  Steiner 
(Tex.  Civ.  App.),  54  S.  W.  277. 

Where  a  prior  judgment  ascertain- 
ing the  plaintiff's  right  at  law  is  of- 
fered as  the  basis  for  an  injunction 
restraining  the  infringement  of  a 
patent,  it  is  necessary  that  it  should 
appear  with  the  same  certainty  as 
when  a  prior  judgment  is  offered  as 
an  estoppel,  that  the  precise  question 
was  raised  and  determined  in  the 
former  suit;  and  to  determine  the 
question  directly  involved,  extrinsic 
evidence  is  admissible.  Southern 
Pac.  R.  Co.  V.  Earle,  82  Fed.  690. 

On  a  bill  filed  by  citizens  of  an  old 
county  to  enjoin  the  organization  of 
a  new  county,  because  it  will  reduce 
the  old  county  below  its  constitu- 
tional area  and  because  a  line  of  the 
new  county  will  run  within  the  con- 
stitutional distance  from  the  county 
seat  of  the  old  county,  the  allegations 
of  the  bill  being  denied  by  answer, 
the  complainants  must  make  out 
their  case  by  competent,  legal  testi- 
mony—  that  is,  by  actual  surveys  and 
measurements ;  and  the  opinions  of 
witnesses  as  to  the  reduction  of  the 
area  of  the  old  county  and  as  to  the 
location  of  the  boundary  of  the  new 
county  are  inadmissible.  Brown  v. 
Hamlett,  76  Tenn.  732. 

Where  the  claim  of  the  plaintiff 
in  an  injunction  suit  is  alleged  in  his 
petition  to  be  evidenced  by  a  writing 
obligatory  which  is  not  produced,  so 
that  the  court,  in  granting  the  injunc- 
tion, is  acting  on  the  sworn  opinion 
of  the  plaintiff  as  to  the  legal  effect 
thereof,  the  injunction  should  be  dis- 
solved on  the  sworn  denial  of 
the  defendant  that  he  was  so  in- 
debted, even  though  this  also  be  re- 
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establish  the  execution  and  validity  of  the  bond  by  a  preponderance 
of  the  evidence.^^ 

B.  Disposition  of  Injunction  Suit.  —  So,  too,  in  such  an  action 
it  is  incumbent  upon  the  plaintiff  to  give  evidence  that  the  injunction 
suit  has  been  disposed  of.*- 

C.  Performance  of  Condition  of  Bond.  —  Where  defendant 
pleads  performance  generally,  the  burden  of  establishing  that  fact 
is  upon  him.-^ 

D.  Damages.  —  In  an  action  on  an  injunction  bond  the  plaintiff 
is  not  entitled  to  damages  as  of  course  on  proof  of  the  dissolution 
of  the  injunction,  but  he  must  establish  his  damages  with  reasonable 
accuracy, 


\T  24 


garded  as  a  mere  conclusion.  How- 
ard v.  Randolph,  y:^  Tex.  454,  11  S. 
W.  495- 

21.  Henley  v.  Cliborne,  71  Tenn. 
213. 

In  an  action  on  an  injunction  bond, 
the  execution  of  which  is  put  in  is- 
sue, the  fact  of  its  official  attesta- 
tion is  not  prima  facie  evidence  of  its 
due  execution  by  the  defendant  in  the 
action.  Robards  v.  Wolfe,  i  Dana 
(Ky.)    155. 

22.  Towle  V.  Leacox,  59  Iowa  42, 
12  N.  W.  764,  holding  that  the 
judge's  minutes  upon  his  calendar 
are  not  proper  evidence  of  that  fact, 
since  they  do  not  constitute  the  judg- 
ment of  the  court. 

Evidence  that  the  injunction  bill 
was  dismissed  sufficiently  establishes 
the  dissolution  of  the  injunction. 
Rubon  V.   Stephan,  25   Miss.  253. 

The  Confession  of  a  Motion  to  Dis- 
solve a  Temporary  Injunction,  its 
dissolution  upon  motion  of  the  plain- 
tiffs in  the  original  suit  and  the  vol- 
untary dismissal  of  the  original  suit 
establish  a  prima  facie  case  at  least 
of  the  wrongful  issuance  of  the 
injunction.  Williams  v.  Ballinger 
(Iowa),  loi  N.  W.  139. 

23.  Burgess  v.  Lloyd,  7  Md.  178, 
so  holding  under  the  general  rule 
that  he  who  holds  the  affirmative 
must  prove  it,  the  proof  of  perform- 
ance being  a  matter  of  record  equally 
within  the  reach  of  the  defendant  as 
of  the  plaintiff.  In  this  case,  re- 
verting to  the  objection  that  the 
plaintiff  should  prove  his  cause  of 
action,  and  that  he  had  no  standing 
in  court  until  he  had  shown  damage 
by  a  breach  of  the  condition  of  the 
bond,  the  court  said  that  the  extent 


of  the  plaintiff's  claim  was  sufficiently 
established  by  the  judgment  recited 
in  the  bond,  and  as  to  proof  of  the 
breach,  the  defendant  had  shaped  his 
defense  so  as  to  relieve  the  plaintiff 
from  showing  more  than  the  prima 
facie  case  made  by  his  pleading,  the 
burden  of  proof  being  subject  to  be 
shifted  by  the  form  of  the  pleadings. 

24,  Jordan  v.  David,  20  Tex.  712; 
Rubon  V.  Stephan,  25  Miss.  253 ; 
Langfelder  v.  Smith,  69  111.  App. 
238;  Forth  V.  Xenia,  54  111.  210. 

Where  damages  are  sought  to  be 
recovered  for  restraining  the  use  of 
a  particular  piece  of  machinery, 
whereby  more  expensive  methods 
were  necessitated,  testimony  that  the 
number  of  cans,  the  production  of 
which  was  thus  affected,  was  "  about 
three-fourths  of  the  total  amount," 
and  with  reference  to  the  total,  that 
the  number  was  "  from  five  to  seven 
million "  per  year,  and  that  in  one 
year,  it  "  dropped  about  three  mil- 
lion," in  which  year  the  company 
"  ran  off  about  ten  thousand  cases 
less,"  and  that  the  increased  cost  of 
manufacture  was  "  about  a  dollar  a 
thousand,"  it  being  elsewhere  said  to 
be  "  three  dollars  per  thousand,"  is 
entirely  too  vague  and  uncertain  to 
justify  a  verdict,  especially  as  an  ex- 
act account  could  have  been  given 
from  the  company's  books.  San  Jose 
Fruit  Pack.  Co.  v.  Cutting,  133  Cal. 
237,  65  Pac.  565. 

Where  damages  are  claimed  by 
reason  of  plaintiff's  having  been  re- 
strained from  selling  land,  and  the 
evidence  shows  that  he  did  sell  the 
land,  but  fails  to  disclose  for  what 
amount,  a  recovery  is  not  sustained. 
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2.  Substance  and  Mode  of  Proof.  —  A.  In  Gknerai.. —  In  an  ac- 
tion on  an  injunction  bond  tlic  bond  itself  forms  a  proper  part  of 
the  plaintiff's  evidence.-^ 

B.  Mattuks  as  to  the  Disposition  of  the  Injunction  Suit. 
In  an  action  on  an  injunction  bond  it  is  proper  to  receive  in  evidence 
the  record  of  the  injunction  suit  to  show  the  fact  and  disposition  of 
that  suit.^"     But  the  judgmcnit  roll  in  the  injunction  suit  may  be 


Reece  v.  Northway,  58  Iowa  187,  12 
N.  W.  258. 

In  order  to  sustain  a  verdict  in 
an  action  on  an  injunction  bond  for 
damages  occasioned  by  the  preven- 
tion of  a  sale  of  realty  by  the  injunc- 
tion, it  should  appear  that  the  plain- 
tiff had  probably  been  prevented  from 
making  a  sale;  and  this  should  be 
shown  by  proving  that  a  bona  Me 
application  to  buy  was  made  by  some 
person,  and  thai  the  failure  to  sell 
was  fairly  attributable  to  the  injunc- 
tion; and  evidence  of  these  matters 
must  be  something  more  than  ex- 
tremely slight.  Sturges  v.  Hart,  45 
111.  103. 

In  Langworthy  v.  McKelvey,  25 
Iowa  48,  where  suit  had  been  brought 
to  restrain  a  negotiation  of  securities 
in  which  complainant  claimed  an  in- 
terest, but  which  the  defendants  de- 
nied and  secured  a  decree  in  their 
favor,  it  was  held  to  be  unnecessary 
for  them,  in  a  subsequent  suit  on  an 
injunction  bond,  in  which  they  claim 
damages  for  the  depreciation  of  the 
securities,  to  show  that  complainant 
in  the  former  suit  had  the  interest 
claimed,  even  for  the  purpose  of 
bringing  the  securities  in  possession 
within  the  terms  of  the  injunction  or- 
der, that  being  sufficiently  broad  to 
restrain  the  negotiation  of  the  bonds 
and  drafts  then  in  defendants'  pos- 
session. 

25.  Winship  v.  Clendenning,  24 
Ind.  439. 

A  surety  in  an  injunction  bond 
which  recites  that  the  injunction  was 
ordered  to  be  issued  on  the  com- 
plainant's filing  a  bond,  etc.,  cannot, 
in  an  action  on  the  bond,  object  to 
its  admissibility  on  the  ground  that 
it  does  not  appear  that  the  injunction 
order  required  a  bond  to  be  given. 
Hamilton  v.  State,  z^  Md.  348. 

As  an  injunction  bond  cannot  be 
taken  from  the  files  without  the  con- 
sent of  all  the  obligees,   the   proper 
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practice,  where  such  consent  is  not 
given,  is  to  order  that  the  clerk  de- 
liver a  certified  copy  to  the  defend- 
ants, and  that  he  shall  produce  the 
original  to  be  offered  in  evidence 
whenever  properly  required  to  do  so. 
Easton  V.  New  York  &  L.  B.  R.  Co., 
26  N.  J.  Eq.  359- 

26.  Ansley  v.  Mock,  8  Ala.  445; 
Garrett  v.  Logan,  19  Ala.  344;  Stew- 
art V.  Miller,  i  IMont.  301. 

In  an  action  on  an  injunction  bond, 
extracts  from  decrees  and  orders  in 
the  injunction  cause,  which  clearly 
prove  the  facts  they  are  adduced  to 
support,  are  properly  admitted  with- 
out requiring  the  production  of  the 
entire  record.  White  v.  Clay's  Ex'rs, 
7  Leigh  (Va.)  68. 

The  failure  to  file  the  record  and 
the  judgment  in  the  injunction  case 
with  the  complaint  on  an  injunction 
bond  does  not  furnish  a  valid  ob- 
jection to  the  introduction  of  such 
record  and  judgment  in  evidence. 
Winship  v.  Clendenning,  24  Ind.  439. 

In  an  action  on  an  injunction  bond 
it  is  not  error  to  exclude  an  order 
in  the  injunction  suit  directing  the 
court  below  to  fix  the  amount  of  a 
suspensive  appeal  bond  offered  by 
the  defendant  to  show  that  the  in- 
junction suit  is  still  pending,  where 
he  does  not  offer  to  show  any  other 
steps  for  the  perfecting  of  an  appeal, 
such  as  the  giving  of  the  bond,  the 
giving  of  notice,  and  the  filing  of  the 
transcript  in  the  appellate  court. 
Woodbury  v.  Bowman,  13  Cal.  635. 

In  an  action  on  an  injunction  bond 
a  finding  made  in  the  injunction  suit 
that  the  plaintiff  therein  was  justified 
in  bringing  that  suit,  but  had  not 
been  damaged  by  the  defendants 
therein,  is  not  admissible,  as  the  find- 
ing that  he  was  justified  in  bringing 
the  suit  is  inconsistent  with  the  judg- 
ment denying  him  injunction  relief. 
Brvant  v.  Andersen,  24  Nev.  326,  53 
Pac.  497. 
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excluded  when  all  the  facts  upon  which  it  would  be  material  are 
admitted  by  the  defendant.^^ 

C.  Defendant  Concluded  by  Record,  Etc.  —  In  an  action  on  an 
injunction  bond  the  great  weight  of  authority  is  to  the  effect  that 
the  dissolution  of  the  injunction  must  be  accepted  as  conclusive 
against  the  propriety  of  having  sued  out  the  writ,  and  it  is  not 
proper  to  receive  evidence  touching  the  merits  of  the  injunction 
suit,-^  and  which  tends  to  show  that  the  injunction  was  improperly 
dissolved.-"     Nor,   in  an   action   on   a  bond,   can   a   recital   in  the 


A  copy  of  the  bill  of  complaint  in 
an  injunction  suit  cannot  be  received 
in  evidence  in  a  subsequent  action  on 
the  bond  to  show  the  amount  of  the 
judgment  enjoined,  for  which  the 
sureties  became  liable,  where  the 
bond  itself  describes  the  judgment, 
without  containing  any  reference  to 
the  pleadings  in  the  injunction  suit. 
Hall  V.  Williamson's  Adm'rs,  9  Ohio 
St.  17. 

27.  Silcox  V.  Lang,  78  Cal.  118,  20 
Pac.  297. 

28.  Sipe  V.  Holliday,  62  Ind.  4; 
Hughes  V.  Wickliffe,  11  B.  Mon. 
(Ky.)  202;  Hopkins  v.  State,  53  Md. 
502;  Bemis  v.  Gannett,  8  Neb.  236; 
White  V.  Brooke,  11  Wash.  99,  39 
Pac.  237;  Fullerton  v.  Pool  (Wyo.), 
59  Pac.  431. 

29.  Maryland.  —  Lange  v.  Wagner, 
52  Md.  310,  36  Am.  Dec.  380. 

Mississippi.  —  Yale  v.  Baum,  70 
Miss.  225,  II  So.  879;  Smith  v.  Wells, 
46  Miss.  64. 

Missouri.  —  Dunn  v.  Miller,  15  jMo. 
A  pp.  580. 

Nebraska.  —  Gibson  v.  Reed,  54 
Neb.  309,  75  N.  W.  1085 ;  Gyger  z>. 
Courtney,  59  Neb.  555,  81  N.  W.  437. 

Neiv  York.  —  Pacific  Mail  S.  S.  Co. 
V.  Toel,  85  N.  Y.  646;  Andrew  v. 
Glenville  VVoolen  Co.,  50  N.  Y.  282. 

North  Carolina. —  Nansemond  Tim- 
ber Co.  V.  Rountree,  122  N.  C.  45, 
29  S.  E.  61. 

In  Dowling  v.  Polack,  18  Cal.  626. 
the  court  said  that  it  dissented  in 
toto  from  the  suggestion  in  Gclston 
V.  Whitesides,  3  Cal.  309,  that  the 
grounds  of  an  injunction  might  be 
inquired  into  in  a  suit  upon  the  in- 
junction bond;  that  it  was  for  the 
court  to  determine  whether  the  in- 
junction was  properly  or  improperly 
issued,  and  no  action  could  be  main- 
tained on  the  bond  until  such  de- 
termination took  place ;  that  the  un- 


dertaking was  that  the  obligees  would 
pay  if  the  court  should  finally  decide 
that  the  plaintiff  was  not  entitled  to 
an  injunction;  and  that  the  statute 
evidently  contemplated  a  decision  in 
the   injunction  suit. 

Compare  Stewart  v.  Miller,  i  Mont. 
301,  where  it  was  held  that  the  rec- 
ord of  an  injunction  suit  showing 
that  it  was  dismissed  and  the  injunc- 
tion dissolved  on  account  of  the 
pendency  of  another  action  in  which 
the  court  held  the  application  for  the 
injunction  should  have  been  made, 
was  admissible  in  an  action  on  the 
injunction  bond,  the  court  saying: 
"Where  the  dissolution  of  an  injunc- 
tion is  not  consequent  upon  a  final 
determination  or  adjudication  upon 
the  merits  of  the  action,  the  obligors 
in  the  bond  may,  according  to  the 
weight  of  authority  and  principle, 
show  the  facts  and  circumstances  en- 
titling them  to  the  injunction,  if  not 
in  full  defense,  at  least  in  mitigation 
of  damages  in  an  action  upon  the 
bond,  the  order  of  dissolution  being 
in  such  cases  only  prima  facie  evi- 
dence that  the  injunction  was  im- 
properly issued.  This  has  been  held 
otherwise  in  some  of  the  cases  cited, 
but  seems  founded  in  sound  principle, 
as  otherwise  the  obligees  in  a  bond 
given  in  a  cause  in  which  the  action 
was  dismissed  or  the  injunction  dis- 
solved upon  some  formal  matter,  al- 
though the  plaintiff  was  in  equity 
entitled  to  the  protection  demanded, 
would,  in  an  action  upon  the  bond, 
stand  upon  the  same  footing  in  re- 
spect to  damages  recoverable  as 
though  the  injunction  was  obtained 
■without  a  shadow  of  equity,  or  even 
maliciously  and  through  perjury. 
This  we  cannot  believe  to  be  the  law, 
and  the  evidence  offered  in  this  ac- 
tion should  have  been  admitted." 

The  record  of  a  chancery  suit  for 
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bond/'"  such  as  the  pendency  of  the  injunction  suit.'"  he  contradicted 
by   parol   evidence. 

D.  Damages.  —  a.  In  General.  —  With  the  hmitation  that  plaintiff 
in  an  action  on  an  injunction  bond  is  precluded  from  proving  actual 
damages  in  excess  of  the  amount  of  the  bond,^-  he  is  entitled 
to  show  by  competent  evidence  any  data  which  will  aid  in  the  i)roper 
assessment  oi  his  damages."^     But  he  is  not  to  be  permitted  to  show 


an  injunction  is  admissible  in  an 
action  on  the  injunction  bond  to  show 
tlic  vexatious  character  of  the  suit, 
though  it  is  not  conclusive  evidence 
thereof.     Garrett   v.    Logan,    ig   Ala. 

344- 

30.  Williamson  v.  Hall,  i  Ohio 
St.   190. 

When  the  fact  that  a  judgment  was 
obtained  is  admitted  in  the  recital  and 
condition  of  a  bond  given  in  a  suit 
to  restrain  its  enforcement,  the 
obligors  are  precluded  from  denying 
the  fact  of  the  judgment.  Hardey  v. 
Coe,  5  Gill   (Md.)    189. 

31.  Fowler  v.  Scott,  11  Ark.  675; 
Bank  of  Virginia  7'.  Fleshman,  22  W. 
Va.  317;  Lloyd  v.  Burgess,  4  Gill 
(.Md.)  143;  Le  Strange  v.  State,  58 
Md.  26;  Person  v.  Thornton,  86  Ala. 
308,  5  So.  470. 

32.  In  Lockwood  v.  Safifold,  i  Ga. 
72.  it  was  held,  under  a  statute  re- 
quiring the  complainant  on  obtaining 
an  injunction  to  give  a  bond  "  for 
the  eventual  condemnation  money," 
that  the  only  legal  evidence  of  the 
amount  of  damages  receivable  in  an 
action  on  such  a  bond  was  the 
amount  awarded  by  the  judgment  of 
the  court  in  the  original  injunction 
suit,  and  that  no  other  evidence  could 
be  received. 

In  an  action  on  a  bond  given  in  a 
suit  to  restrain  the  collection  of  a 
judgment,  the  obligee  is  precluded 
from  proving  a  judgment  in  excess 
of  that  recited  in  the  bond.  Stockton 
V.  Turner,  7  J.  J.  Marsh.   (Ky.)   192. 

33.  In  an  action  on  a  bond  given 
in  a  suit  to  restrain  plaintiflf's  erec- 
tion of  a  stable  for  his  cows,  plain- 
tiff's evidence  as  to  the  effect  upon 
his  cows  of  exposure  to  wet  and  cold 
weather  because  the  building  was  in- 
terfered with,  is  admissible.  Lange 
V.  Wagner,  52  Md.  310,  36  Am.  Dec. 
380. 

In  Sturgis  v.  Knapp,  33  Vt.  486,  it 
was  held,  in  proceedings  in  an  injunc- 
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tion  suit  to  assess  damages  after  a 
dissolution  of  the  writ,  that  evidence 
of  the  income  of  the  properly  in  liti- 
gation during  a  period  immediately 
preceding  the  issuing  of  the  injunc- 
tion, and  also  for  a  period  immedi- 
ately following  its  dissolution,  was 
admissible  as  a  circumstance  showing 
the  damage  to  the  defendant  by  be- 
ing kept  out  of  the  property,  and  such 
evidence  was  not  secondary.  Proof 
of  what  the  income  was  during  the 
period  of  the  injunction  was  not  con- 
clusive on  the  defendant.  The  opin- 
ion of  witnesses  acquainted  with  the 
business,  and  the  expense  of  operat- 
ing it  during  the  period  of  the  in- 
junction, is  also  admissible,  opinion 
evidence  being,  in  general,  admissible 
to  show  the  value  of  properly,  or  the 
value  of  its  use. 

In  an  action  on  an  injunction  bond 
evidence  that  a  partnership,  of  which 
the  injunction  plaintiff  was  a  mem- 
ber, had  failed  in  business  at  about 
the  time  the  injunction  was  dissolved, 
is  admissible  to  prove  that  he  was 
at  that  time  insolvent.  Hopkins  v. 
State,  53  Md.  502. 

The  fact  that  the  judgment  on 
which  the  execution  issued,  and  the 
enforcement  of  which  is  sought  to 
be  restrained,  has  been  reversed  since 
the  beginning  of  the  injunction  suit 
is  proper  to  be  considered  in  allowing 
damages  to  the  defendant.  Fahs  v. 
Roberts,  54  111.  192. 

In  Starr  v.  Cass,  23  Ind.  458,  where 
an  injunction  was  issued  at  suit  of  a 
third  person  to  restrain  an  execution 
levy  on  certain  property  which  he 
had  purchased  after  the  execution 
issued,  and  the  execution  plaintiff 
afterward  sued  on  the  injunction 
bond,  the  testimony  of  the  execution 
debtor  that  at  the  time  the  injunc- 
tion plaintiff  offered  to  buy  the  prop- 
erty he  told  the  witness  as  an  induce- 
ment to  sell  that  if  the  sale  were 
made  and  the  witness   should   move 
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facts    or    circumstances    from    which    could    be    inferred   ideal    or 
merely    speculative   damages.^* 

b.  Expenses.  —  He  is  entitled  to  prove  the  expenses  incurred  by 
him  in  defending  the  injunction  suit,^^  as,  for  example,  attorney's 
fees,^"  although  as  to  such  fees  the  plaintiff  must  show  that  the 


to  Iowa  he  need  not  pay  the  judg- 
ment, was  held  admissible  as  a  part 
of  the  transaction  and  as  tending  to 
throw  light  on  the  character  of  the 
claim  set  up  by  the  injunction  plain- 
tiff. 

In  an  action  on  a  bond  given  in  a 
suit  to  restrain  the  enforcement  of  a 
judgment,  evidence  showing  that  the 
injunction  plaintiff  had  property,  out 
of  which  the  judgment  might  have 
been  made  had  the  injunction  not  is- 
sued, is  admissible;  but  countervail- 
ing evidence  that  the  property  in 
question  was  not  worth  enough  to 
satisfy  the  incumbrances  thereon 
executed  after  the  rendition  of  the 
judgment  in  question,  and  the  judg- 
ment also,  is  immaterial.  Evidence 
is  also  inadmissible  of  the  value  of 
the  property  during  the  time  the  in- 
junction was  enforced.  Hopkins  v. 
State,  53  Md.  502. 

34.  Elms  V.  Wright-Blodgett  Co., 
106  La.  19,  30  So.  315. 

Where  an  injunction  was  granted 
to  restrain  the  defendants  from  min- 
ing on  a  certain  lot,  and  some  time 
after  its  dissolution  a  new  discovery 
was  made  and  a  large  quantity  of  ore 
taken  from  the  land,  proof  in  an  ac- 
tion on  the  injunction  bond  that  the 
use  of  the  money  for  which  the  min- 
eral might  have  been  sold  was  worth 
more  than  the  legal  rate  of  interest 
to  the  parties,  offered  by  way  of  en- 
hancing the  damages,  should  have 
been  rejected  as  ideal  and  speculative, 
as  also  should  the  proof  of  the  sub- 
sequent discovery,  offered  to  show 
what  the  parties  might  have  realized 
had  they  continued  mining  and  the 
injunction  had  not  been  granted. 
Gear  v.  Shaw,  i  Pin.  (Wis.)  608. 

35.  Williams  v.  Ballinger  (Iowa), 
loi  N.  W.  139;  Jameson  v.  Bartlett, 
63  Neb.  638,  88  N.  \V.  86o._ 

In  an  action  on  an  injunction  bond 
a  duly  certified  fee  bill  of  the  costs 
taxed  against  the  respondent  in  the 
injunction  suit  is  properly  admitted 
upon  proof  of  the  assignment  thereof 
to   him    for  value  by   the   parties   in 


whose  favor  the  costs  were  taxed, 
it  not  being  objected  that  the  costs 
were  not  regularly  taxed  and  signed. 
The  bill,  under  such  circumstances, 
tended  to  prove  the  amount  of  money 
laid  out  and  expended  by  the  re- 
spondent in  defending  the  injunction 
suit.  Nolan  v.  Johns,  126  Mo.  159, 
28  S.  W.  492.  In  this  case  it  was 
also  held  that  the  injunction  suit  hav- 
ing terminated  some  seven  or  eight 
years  before,  it  will  be  presumed  that 
the  costs  were  so  taxed  in  due  and 
regular  order  soon  after  the  termi- 
nation of  the  injunction  proceedings. 

Reasonableness  Presumed.  —  In 
Williams  v.  Ballinger  (Iowa),  lOi 
N.  W.  139,  it  is  held  that  while  plain- 
tiffs in  an  action  on  an  injunction 
bond  cannot  recover  more  than  rea- 
sonable expenses  and  charges,  yet 
when  they  state  what  these  are  they 
are  presumed  to  be  reasonable. 

36.  Alabama.  —  Jesse  French 
Piano  &  O.  Co.  v.  Porter,  134  Ala. 
302,  32  So.  678. 

California.  —  Bustamente  v.  Stew- 
art, 55  Cal.  115;  Frahm  v.  Walton, 
130  Cal.  396,  62  Pac.  618. 

Colorado.  —  Belmont  Min.  &  Mill. 
Co.  V.  Costigan,  21  Colo.  465,  42  Pac. 
650. 

lozva.  —  Williams  v.  Ballinger,  loi 
N.  W.  139;  Reece  v.  Northway,  58 
Iowa  187,  12  N.  W.  258. 

Kansas.  — ■  Nimocks  v.  Welles,  42 
Kan.  39,  21   Pac.  787. 

Maine.  —  Thurston  v.  Haskell,  8r 
Me.  303,  17  Atl.  72>- 

Montana.  —  Creek  v.  McManus,  13 
Mont.  152,  32  Pac.  675. 

Nczv  Hampshire.  —  Derry  Bank  v. 
Heaty,  45  N.  H.  524. 

Nczi'  Jersey.  —  Cook  v.  Chapman, 
41  N.  J.  Eq.  152,  2  Atl.  286. 

Neiv  York.  —  Rose  v.  Post,  56  N. 
Y.  603. 

West  Virginia.  —  State  v.  Corvin, 
41  S.  E.  41. 

Contra.  —  Olerichs  v.  Spain,  15 
Wall.  (U.  S.)  211 ;  Wood  v.  State,  66 
Md.  61,  5  Atl.  476;  Cannes  v.  Heim- 
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services  were  actually  rendered,  that  they  were  worth  the  amount 
paid,  and  that  they  were  paid,  or  that  the  plaintiff  is  liable  therefor." 
And  he  must  further  show  what  portion  of  'uch  fees  was  paid  for 
defending  the  injunction  suit,  and  what  portion  for  defending  the 
action  generally.^^     And  it  has  been  held  that  he  should   further 


rod,  45  Neb.  364,  63  N.  VV.  809;  Ca- 
nadian &  A.  Mtge.  &  T.  Co.  V.  Fitz- 
patrick  (Miss.),  16  So.  877;  Franlz  v. 
Saylor,  12  Okla.  39,  69  Pac.  794; 
Seusenig  v.  Parry,  113  Pa.  St.  115,  5 
Atl.  11;  Stringfield  v.  Hirsch,  94 
Tenn.  425,  29  S.  W.  609. 

In  Barr  v.  Post  (Neb.),  93  N.  W. 
144,  it  was  held  that  counsel  fees  can- 
not be  allowed  as  an  element  of  dam- 
ages for  an  injunction  wrongfully 
obtained  if  the  injunction  proceed- 
ing be  only  ancillary  to  the  main 
case.  See  also  Cunningham  v.  Finch, 
63  Neb.  189,  88  N.  W.  168;  Gyger  v. 
Courtney,  59  Neb.  555,  81  N.  W.  437. 
Compare  Chicago,  St.  L.  &  N.  O.  R. 
Co.  V.  Sullivan,  26  Ky.  L.  Rep.  46,  80 
S.  W.  791,  holding  that  if  injunctive 
relief  is  ancillary  or  in  aid  of  relief 
sought,  or  is  relied  on  to  secure  the 
relief  when  obtained,  or  to  prevent 
the  commission  of  an  act  which 
would  result  in  irreparable  injury  be- 
fore the  termination  of  the  principal 
action,  reasonable  counsel  fees  paid 
out  for  securing  the  dissolution  of 
injunction  may  be  shown;  but  that  if 
the  injunction  is  the  relief  sought, 
and  in  fact  gives  the  relief  sought,  if 
sustained,  counsel  fees  cannot  be 
shown  and  recovered.  See  also  New 
National  Tpke.  Co.  v.  Dulaney,  86 
Ky.  516,  6  S.  W.  590;  Tyler  v.  Ham- 
ilton, 108  Ky.  120,  55  S.  W.  920. 

Retainer    Presumed Where    the 

proof  shows  that  an  attorney  ap- 
peared in  open  court  and  argued  a 
motion  to  dissolve  an  injunction,  his 
retainer  will  be  presumed,  in  the  ab- 
sence of  a  contrary  showing,  so  as  to 
sustain  a  decree  allowing,  as  dam- 
ages for  wrongfully  suing  out  the 
injunction,  his  reasonable  fee. 
School  Directors  v.  Trustees  of 
Schools,  66  111.  247. 

37.  It  is  error  to  make  an  allow- 
ance for  solicitor's  fees  on  the  dis- 
solution of  an  injunction,  except 
upon  evidence  showing  that  the  serv- 
ices of  the  solicitor  were  actually  ren- 
dered and  that  they   were   equal   in 
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value  to  the  amount  ordered  to  be 
paid."  Delahanty  v.  Warner,  75  111. 
185.  See  also  .State  v.  Corwin  (W. 
Va.),  41  S.  E.  211. 

Where  the  only  damages  claimed 
are  counsel  fees  paid  out  by  the  de- 
fendant, and  the  only  proof  offered 
in  support  of  the  claim  is  the  opinion 
of  attorneys  as  to  what  the  services 
were  worth,  the  evidence  is  insuffi- 
cient to  sustain  a  verdict,  since,  in 
addition  to  such  proof,  it  should,  at 
least,  be  shown  that  the  counsel  was 
retained  upon  a  quantum  meruit. 
Steele  v.  Thatcher,  56  111.  257. 

In  the  absence  of  evidence  of  dam- 
ages resulting  from  an  injunction  no 
assessment  thereof  can  be  made,  not 
even  of  the  defendant's  counsel  fee, 
there  being  no  proof  of  the  payment 
thereof,  or  that  any  liability  has  been 
incurred  to  the  attorney.  Packer  v. 
Nevin,  67  N.  Y.  550. 

Where  the  evidence  shows  that  the 
attorney  of  the  injunction  defendant 
was  employed  by  him  in  that  action 
and  performed  the  services  which  re- 
sulted in  a  dissolution  of  the  injunc- 
tion, which  were  reasonably  worth  a 
certain  amount,  it  sufficiently  ap- 
pears that  the  injunction  defendant 
became  liable  to  his  attorney  for  that 
amount.  Cook  v.  Greenough,  14 
Mont.  352,  36  Pac.  357. 

In  an  action  on  an  injunction 
bond,  proof  that  the  services  ren- 
dered by  plaintififs'  counsel  in  the  in- 
junction suit  were  reasonably  and 
fairly  worth  a  certain  amount,  with- 
out evidence  that  plaintiffs  had  paid 
or  become  liable  for  that  or  any  other 
sum,  or  that  there  was  any  agreement 
on  their  part  to  pay  their  counsel 
what  his  services  were  reasonably 
worth,  is  insufficient  to  sustain  a  re- 
covery. Rees  V.  Pelter,  i  111.  App. 
315- 

38.  Hyman  v.  Devereux,  65  N.  C. 
588.  See  also  First  Nat.  Bank  v. 
Hackett  (Neb.),  89  N.  W.  412; 
Reece  v.  Northway,  58  Iowa  187,  12 
N.   W.  258;   Jameson  v.   Bartlett,  63 
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distinguish  between  counsel   fees  paid  in  resisting  the  issuance  of 
the  prehniinary  writ  and  those  incurred  in  securing  its  dissolution. ■''■' 


Neb.  638,  88  N.  W.  860;  Church  v. 
Baker,  18  Colo.  App.  369,  71  Pac.  888. 

In  an  action  on  an  injunction  bond, 
given  in  a  suit  to  recover  mining 
property'  in  which  a  temporary  in- 
junction was  obtained,  it  devolves 
upon  the  plaintiffs  to  show  what  pro- 
portion of  the  attorney's  fees  and  ex- 
penses to  which  they  were  put  in  the 
injunction  suit  was  incurred  in  the 
dissolution  of  the  injunction,  and  to 
separate  such  amount  from  the  gen- 
eral attorney's  fees  and  expenses,  as 
otherwise  they  cannot  be  recovered 
in  an  action  on  the  bond.  Campbell 
V.  Metcalf,  i  A'lont.  378. 

In  an  action  on  an  injunction  bond 
in  which  the  recovery  of  attorney's 
fees  is  sought,  where  the  evidence 
fails  to  separate  the  services  of  the 
attorney  in  securing  a  dissolution  of 
the  injunction  from  his  services  in 
attending  to  the  case  generally  on  its 
merits,  no  attorney's  fees  can  be  re- 
covered. Creek  v.  McAIanus,  17 
Mont.  445,  43  Pac.  497.  The  court 
said  :  "  We  think  it  may  be  asserted 
to  be  the  rule  in  this  jurisdiction 
that,  to  authorize  a  recovery  in  a  case 
of  this  character,  it  devolves  upon  the 
party  seeking  relief  to  show  the  em- 
ployment of  an  attorney  to  secure  the 
dissolution  of  the  injunction;  that 
through  his  efforts  the  injunction  had 

24 


been  dissolved ;  and  the  payment  of 
a  fee  for  such  special  services,  as 
contradistinguished  from  his  services 
in  the  general  management  of  the 
case." 

Where  the  plaintiff  testifies  that 
she  employed  an  attorney  to  dissolve 
the  temporary  injunction  and  to  re- 
sist the  perpetual  injunction,  and  that 
was  the  only  purpose  for  which  she 
employed  him,  and  it  appears  that 
the  right  to  an  injunction  was  the 
only  cause  of  action  set  up  or  liti- 
gated, that  no  services  could  have 
been  rendered  by  the  attorney  for 
any  other  purpose,  and  that  upon 
the  trial  the  temporary  injunction  was 
dissolved  and  a  perpetual  injunction 
denied  at  one  stroke  and  by  one  serv- 
ice of  the  attorney,  the  evidence  is 
sufficient  to  sustain  a  recovery  of 
attorney's  fees,  though  it  does  not 
apportion  the  attorney's  services  be- 
tween the  dissolution  of  the  injunc- 
tion and  the  defeat  of  the  entire  case. 
Creek  v.  McManus,  13  Mont.  152,  32 
Pac.  675. 

39.  Quinn  z:  Baldwin  Star  Coal 
Co.  (Colo.  App.),  76  Pac.  552,  so 
holding  for  the  reason  that  fees  in- 
curred in  resisting  the  issuance  of  the 
writ  are  not  properly  an  element  of 
damage.  See  also  Quinn  z'.  Silka 
(Colo.  App.),  76  Pac.   555. 
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CROSS-REFERENCES : 

Capacity ;  Carriers  ;  Cause ; 

Damages;  Demonstrative  Evidence; 

Experiments ;  Expert  and  Opinion  Evidence ; 

Highways ; 

Master  and  Servant ; 

Negligence. 

I.  THE  FACT  OF  THE  INJURY. 

A  personal  injury  may  be  of  such  a  nature  that  the  question 
uhether  or  not  the  person  was  in  fact  injured  is  one  upon  which 
it  is  proper  to  receive  the  opinions  of  medical  witnesses  who  have 
examined  such  person  ;^  and  the  witness,  after  stating  that  such 
person  complained  of  severe  pains,  may  state  also  whether  or  not 
in  his  opinion  the  pains  referred  to  were  real  or  simulated.-  But 
a   medical    witness    cannot    give   an    opinion   based    upon    his    long 


1.  Austin  &  N.  W.  R.  Co.  v.  Mc- 
Elmurray  (Tex.  Civ.  App.),  2:i  S. 
W.  249,  where  the  physician  who 
treated  the  plaintiff,  and  had  testified 
that  he  had  complained  of  deep  and 
severe  pains  in  his  back,  loins  and 
legs,  was  permitted  to  give  his  opin- 
ion as  an  expert  whether  the  plaintiff 
was  injured. 

Patient  Examined  While  Under 
Influence  of  Chloroform The  testi- 
mony of  a  physician  who  had 
examined  the  injured  person  while 
under  the  influence  of  chloro- 
form, as  to  what  he  found  in  refer- 
ence to  her  condition  at  the  time,  is 
admissible,  although  she  had  been 
examined  without  chloroform  a  day 
or  two  before,  where  the  chloroform 
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was  administered  as  part  of  the  treat- 
ment, and  there  is  nothing  to  show 
that  the  treatment  was  unnecessary, 
or  that  it  was  given  for  the  purpose 
of  a  trial  of  the  case.  Holman  v. 
Union  St.  R.  Co.,  114  ?\Iich.  208,  72 
N.  W.  202. 

Necessity  for  Use  of  Chloroform. 
In  Missouri,  K.  &  T.  R.  Co. 
V.  Wright  (Tex.),  47  S.  W.  56.  it 
was  held  that  it  was  not  error  to  al- 
low a  medical  man  who  had  exam- 
ined an  injured  person  to  testify  that 
such  person  could  not  have  under- 
gone the  examination  without  taking 
chloroform. 

2.  Austin  &  N.  W.  R.  Co.  v.  Mc- 
Elmurray  (Tex.  Civ.  App.),  2>2>  S. 
W.  249. 
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acquaintance  with,  and  his  knowlcdg-e  of  the  i)ersonal  mtegrity  ni, 
the.  person  claiming  to  be  injured.'' 

Probable  Injury  Under  Given  State  of  Facts.  —  Mechcal  testimony 
as  to  a  personal  injury  likel}-  to  be  produced  under  a  given  state  o'f 
facts  is  admissible  where  the  witness  states  the  precise  facts  on 
which  he  bases  his  opinion,  and  the  court  does  not  withdraw  from 
the  jury  their  right  to  consider  whether  those  facts  were  established 
by  the  testimony.'' 

II.  THE  CAUSE  OF  THE  INJURY. 

1.  Non-Opinion  Evidence.  —  A.  In   General.  —  It  is  proper,   in 

order  that  the  jury  may  determine  the  cause  of  the  injury,  to  put 
them  in  possession  of  all  the  circumstances.^ 

Other  Similar  Occurrences.  —  Where  the  defendant  has  given  evi- 
dence tending  to  show  that  it  was  impossible  that  the  plaintiff  w^is 


3.  Cole  V.  Lake  Shore  &  M.  S. 
R.  Co..  95  Mich.  77,  54  N.  W.  638, 
holding  that  a  physician  is  no  better 
qualified  to  give  an  opinion  upon  that 
subject  than  are  the  jurors  who  ob- 
served the  actions  and  appearance  of 
the  person  upon  the  witness  stand 
and  in  the  courtroom.  See  also  Aus- 
tin &  N.  W.  R.  Co.  V.  McElmurray 
(Tex.  Civ.  App.),  23  S.  W.  249, 
where  the  court  said :  "  He  could 
give  any  reason  within  the  range  of 
expert  testimony  for  his  opinion  as 
to  the  reality  of  the  plaintiff's  com- 
plaints ;  but  he  could  not,  as  an  ex- 
pert, base  his  opinion  on  his  confi- 
dence in  the  integrity  of  the  man. 
Such  evidence  would  not  be  expert 
testimony  because  any  other  person 
who  had  known  the  plaintiff  the 
same  length  of  time  would  be  as  well 
qualified  to  speak  concerning  his  hon- 
esty." 

4.  Wendell  z:  Troy,  39  Barb.  (X. 
Y.)   329. 

Childbirth,  Miscarriage,  Change  of 
Life. —  In  Chicago  &  E.  I.  R.  Co.  v. 
Wallace,  202  111.  129,  66  N.  E.  1096, 
the  evidence  on  the  part  of  the  plain- 
tiff tended  to  show  that  certain  phy- 
sical disorders  manifested  them- 
selves as  the  result  of  the  injury. 
The  plaintiff  being  of  advanced  age 
and  having  suffered  a  miscarriage 
fifteen  j-ears  before  the  accident  took 
place,  the  court  admitted  the  testi- 
mony of  experts  to  the  effect  that  in 
certain   cases   some  of  the   disorders 


from  which  the  plaintiff  suffered 
might  have  been  caused  by  child- 
birth, miscarriage,  change  of  life  or 
sedentary  habits. 

5.     ^klitchell   V.   Tacoma,    R.    &   M. 
Co.,  13  Wash.  560,  43  Pac.  528. 

In  Citizens  Gas  Light  &  Heating 
Co.  z:  O'Brien,  118  111.  174,  8  N.  E. 
31G,  where  the  plaintiff  had  been  in- 
jured in  duties  as  an  employe  of 
the  gas  works,  a  witness,  when  on 
the  stand,  was  shown  a  plat  of  the 
gas  works,  upon  which  was  repre- 
sented, among  other  things,  the 
smokestack  or  escape  pipe,  and  plain- 
tiff was  permitted  to  ask  the  witness 
(indicating  on  the  plat)  if  the  stack 
was  in  position,  to  which  the  witness 
replied  that  it  was  not.  It  was  in- 
sisted that  the  tendency  of  the  ques- 
tion and  answer  was  to  leave  the  im- 
pression on  the  minds  of  the  jury 
that  the  stack,  being  out  of  position, 
conduced  in  some  way  to  the  escap- 
ing of  the  gas,  but  the  court  said  that 
if  such  was  the  tendency,  and  the  in- 
ference was  a  false  one,  it  was  easily 
met  by  countervailing  testimony. 
"  The  stack  was  a  part  of  the  gas 
works,  and  was  used  in  manufactur- 
ing gas,  and  as  such  there  was  no 
impropriety  in  having  it  pointed  uut 
to  the  jury,  as  was  done;  and  if  it 
was  detached,  however  inconse- 
quential that  fact  may  have  been  as 
part  of  the  surroundings  or  res 
gestae,  there  was  nothing  improper  in 
showing  it." 
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injured  in  the  manner  claimed  l)y  liim,  the  latter  may  be  permitted 
to  show  in  rebullal  tiiat  in  fact  other  persons  had  been  so  injured." 
B.  Declarations  ok  Injured  Person.  —  a.  In  General.  —  It  is 
well  settled  that  declarations  of  an  injured  person  as  to  the  cause 
of  the  injury  are  admissible  on  his  behalf  when  part  of  the  res 
gestae.''  What  was  said  by  an  injured  person  at  the  time  and  place 
of  the  injury  as  to  its  cause  is  part  of  the  res  gestae,^  and  so  are 


6.  Chicago  Anderson  Pressed 
Brick  Co.  v.  Reinneiger,  140  111.  334. 
29  N.  E.  1 106,  i2>  Am.  St.  Rep.  249. 

7.  Georgia.  —  Ferguson  v.  Colum- 
bus R.  Co.,  75  Ga.  637. 

lozva.  —  Cooper  v.  Central  R.  of 
Iowa,  44  Iowa   134. 

New  Hampshire.  —  Murray  v.  Bos- 
ton &  M.  R.  R.,  72  N.  H.  32,  54  Atl. 
289,  loi  Am.  St.  Rep.  660,  61   L.  R. 

A.  495- 

Texas.  —  Galveston  v.  Barbour,  62 
Tex.  172,  50  Am.  Rep.  519;  Missouri, 
K.  &  T.  R.  Co.  V.  Schilling  (Tex. 
Civ.  App.),  75  S.  W.  64. 

In  Texas  &  P.  R.  Co.  v.  Robertson, 
82  Tex.  657,  17  S.  W.  1041,  27  Am. 
St.  Rep.  929,  an  action  to  recover 
damages  for  the  wrongful  death  of 
the  plaintiff's  intestate,  a  witness  was 
permitted  to  state  that  he  was  some 
fifty  yards  distant  from  the  decedent 
at  the  time  of  the  accident  and  heard 
the  decedent  cry  out  and  ran  imme- 
diately to  the  decedent,  who  then  de- 
tailed the  circumstances  and  causes 
of  his  injury;  and  it  was  held  that 
the  testimony  was  properly  admissi- 
ble as  part  of  the  res  gestae.  See 
also  International  &  G.  N.  R.  Co.  v. 
Anderson,  82  Tex.  516,  17  S.  W.  1039, 
27  Am.  St.  Rep.  902. 

In  International  &  G.  N.  R.  Co.  v. 
Smith  (Tex.),  14  S.  W.  642,  the 
plaintiff,  who  was  a  passenger  on  the 
defendant's  railroad  train,  believing 
he  was  at  the  usual  place  for  dis- 
charging passengers,  and  being  un- 
able to  see,  on  account  of  the  ex- 
treme darkness,  stepped  off  the  bot- 
tom step  of  the  car  expecting  to  land 
on  the  passenger  platform,  but,  in- 
stead, fell  several  feet  against  some 
wood  piled  up  on  the  right  of  way. 
It  was  held  that  a  witness  was  prop- 
erly permitted  to  testify  to  statements 
by  the  plaintiff  as  to  the  cause  of  his 
injuries,  made  within  a  few  minutes 
after  the  accident,  and  while  he  was 
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still  groaning  and  suffering  great 
pain.  The  court  said :  "  The  plain- 
tiff had  received  his  injuries  while 
getting  off  the  cars  at  an  unusual 
place  for  receiving  and  discharging 
passengers,  where  there  was  no  plat- 
form or  other  provision  made  for 
the  safety  and  convenience  of  passen- 
gers in  getting  off  the  trains.  The 
statement  complained  of  was  made 
while  he  was  uttering  groans  and  ex- 
clamations of  pain,  within  a  very  few 
minutes  at  most  after  he  received  his 
injuries.  It  appears  to  have  been 
voluntarily  made,  and  was  explana- 
tory of  his  getting  off  the  train  at 
that  point.  It  does  not  appear  from 
the  evidence  whether  the  statement 
was  made  immediately  after  he  ar- 
rived at  the  store  or  just  before  he 
left  there.  If  made  as  soon  as  he 
was  carried  to  the  store,  it  must  have 
been  within  less  than  five  minutes 
after  the  injuries  were  received;  and, 
if  made  just  before  he  left  the  store, 
it  could  not  have  been  more  than  a 
very  few  minutes  after  he  received 
the  injuries.  The  precise  time  when 
the  statement  was  made  does  not  ap- 
pear from  the  evidence,  and  we  think 
appellant  has  failed  to  show  that  the 
statement  was  not  made  at  a  time  so 
near  to  the  time  of  receiving  the  in- 
juries as  to  preclude  the  idea  of  de- 
liberate design." 

In  Louisville  &  N.  R.  Co.  v.  Earl, 
94  Ky.  368,  22  S.  W.  607,  it  was  held 
that  statements  made  by  an  injured 
brakeman  as  to  how  the  injury  oc- 
curred having  been  brought  out  by 
the  defendant,  the  plaintiff  was  en- 
titled to  prove  all  that  was  said,  as 
all  the  statements  were  made  within 
a  few  seconds  and  evidently  formed 
part  of  the  same  conversation. 

8.  Missouri,  K.  &  T.  R.  Co.  v. 
Moore  (Tex.  Civ.  App.),  59  S.  W. 
282. 
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declarations  made  within  a  few  minutes  after  having  received  the 
injury,  and  before  the  declarant's  removal  from  the  place  of  the 
accident." 

b.  Declarations  Subsequent  to  Injury.  —  It  is  not  essential  that 
the  declaration  sought  to  be  introduced  was  uttered  at  the  identical 
moment  the  accident  occurred.^"  The  res  gestae  or  transaction  was 
the  injury  and  how  it  occurred;  and  the  declaration,  although  made 
after  the  occurrence,  if  so  connected  with  the  occurrence  as  to  be 
explanatory   thereof,   should   be   received. ^^ 

c.  Premeditation  or  Design.  —  One  of  the  tests  in  determining  the 
competency  of  a  declaration  subsequent  to  the  injury,  as  to  its 
cause,  is  whether  the  injured  person  has  had  time  to  deliberate  or 
reflect. ^^ 


9.  Arkansas.  —  Little  Rock,  M.  R. 
&  T.  R.  Co.  V.  Leverett,  48  Ark.  333, 
3  S.  W.  50,  3  Am.  St.  Rep.  230. 

Indiana.  —  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Buck,  116  Ind.  566,  19  N.  E. 
453,  9  Am.  St.  Rep.  883,  2  L.  R.  A. 
520. 

Nebraska.  —  Missouri  P.  R.  Co.  v. 
Baier,  37  Neb.  235,  55  N.  W.  913. 

Pennsylvania.  —  Pennsylvania  R. 
Co.  V.  Lyons,  129  Pa.  St.  113,  18  Atl. 
759,   15  Am.   St.  Rep.  701. 

Texas.  — Texas  &  P.  R.  Co.  v. 
Hall,  83  Tex.  675.  19  S.  W.  121 ;  Mis- 
souri P.  R.  Co.  V.  Bond,  2  Tex.  Civ. 
App.  104,  20  S.  W.  930. 

PVisconsin.  —  Christianson  v.  Pio- 
neer Furn.  Co.,  92  Wis.  649,  66  N.  W. 
699. 

See  also  Leahy  v.  Cass  Ave.  & 
F.  G.  R.  Co.,  97  Mo.  165,  10  S.  W. 
58,  10  Am.  St.  Rep.  300. 

10.  Fish  V.  Illinois  C.  R.  Co.,  96 
Iowa  702,  65  N.  W.  995;  Missouri, 
K.  &  T.  R.  Co.  V.  Moore  (Tex.  Civ. 
App.),  59  S.  W.  282,  where  the 
plaintiff  was  unconscious  when  found, 
remaining  so  for  about  twelve  hours, 
and  the  declarations  in  question  were 
inade  immediately  upon  his  regaining 
consciousness  and  not  in  reply  to  any 
question  asked  by  the  physician  or  .Tny 
one  else.  See  also  McGowen  v.  Mc- 
Gowen,  52  Tex.  657;  Galveston  v. 
Barbour,  62  Tex.  172,  50  Am.  Rep. 
519;  International  &  G.  N.  R.  Co.  v. 
Anderson,  82  Tex.  516,  17  S.  W. 
1039,  27  Am.  St.  Rep.  902. 

11.  Merkle  v.  Bennington,  58 
Mich.  156,  24  N.  W.  776,  55  Am.  Rep. 
666. 

12.  And  accordingly    where  there 


was  an  apparent  delay,  showing  cal- 
culation and  a  reflective,  thoughtful 
purpose  to  postpone  the  declarations 
until  witnesses  were  present  to  attest 
the  words  spoken,  the  statement  is 
not  part  of  the  res  gestae.  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Logan,  65  Kan. 
748,  70  Pac.  878. 

In  Augusta  Factory  v.  Barnes,  72 
Ga.  217,  53  Am.  Rep.  838,  a  child 
received  a  frightful  injury  from 
which  she  afterward  died;  and  her 
father  was  permitted  to  detail  a 
statement  made  by  her  to  him  about 
half  an  hour  after  the  injury  as  to 
the  manner  in  which  she  was  injured. 
The  statement  was  objected  to  as  be- 
ing not  a  part  of  the  res  gestae  and 
also  because  it  could  not  be  consid- 
ered a  dying  declaration.  The  court 
held  that  the  statement  v/as  admissi- 
ble as  part  of  the  res  gestae;  that  the 
fact  that  it  was  made  at  a  different 
place  from  that  at  which  the  injury 
occurred  and  after  the  lapse  of  some 
short  time,  if  there  were  nothing  else 
connected  with  it,  would  hardly  af- 
ford a  plausible  ground  for  its  re- 
jection, but  that,  considering  the  cir- 
cumstances, the  terrible  suffering  the 
child  was  then  and  had  been  endur- 
ing from  the  frightful  injury  so  re- 
cently received,  the  trial  judge  should 
have  paused  long  before  rejecting  it. 
The  court  said :  "  It  is  scarcely 
credible  that  this  little  girl  while  en- 
during such  excruciating  pain,  per- 
haps torture  would  not  be  too  strong 
a  word  to  characterize  it,  from  this 
frightful  wound,  would  have  been 
capable  of  framing  a  story  with  a 
view    to    her    ultimate    advantage    of 
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d.  Declarations  Which  /Ire  Merely  Narrative  are  not  admissible 
as  part  of  the  res  gestae.^'-' 


gain,  or  for  any  other  ulterior  pur- 
pose. Her  mind  must  at  that  time 
have  been  wholly  occupied  with  iicr 
own  condition;  this  it  seems  to  us 
would  be  the  reasonable  and  natural 
conclusion  of  any  mind  not  warped 
by  prejudice  or  biased  by  some 
strong  motive  leading  or  driving  it 
in  the  opposite  direction." 

13.  Georgia.  —  Savannah,  F.  &  W. 
R.  Co.  V.  Holland,  82  Ga.  257,  10 
S.  E.  200;  Poole  V.  East  Tennessee, 
V.  &  G.  R.  Co.,  92  Ga.  337,  I7  S.  E. 
267 ;  Newson  v.  Georgia  R.  Co.,  66 
Ga.  57;  Roach  v.  Western  &  A.  R. 
Co.,  93  Ga.  785,  21  S.  E.  67;  Western 
&  A.  R.  Co.  V.  Beason,  112  Ga.  553, 
37  S.  E.  863. 

Illinois.  —  Illinois  C.  R.  Co.  v. 
Sutton,  42  111.  438,  92  Am.  Dec.  81. 

Indiana.  —  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  V.  Sloan,  11  Ind.  App.  401, 
39  N.  E.  174;  Ohio  &  M.  R.  Co.  v. 
Hammersley,  28  Ind.  371. 

Iowa.  —  Gray  v.  McLaughlin,  26 
Iowa  279. 

Kansas.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Johns,  36  Kan.  769,  14  Pac. 
237,  59  Am.   Rep.  609. 

Massachusetts.  —  Roosa  v.  Boston 
Loan  Co.,  132  Mass.  439;  Chapin  v. 
IMarlborough,  9  Gray  244,  69  Am. 
Dec.  281 ;  Eastman  v.  Boston  &  M. 
R.  Co.,  165  Mass.  342,  43  N.  E.  115. 

Michigan.  —  Merkle  v.  Bennington, 
■;8  Mich.  156,  24  N.  W.  776,  55  Am. 
Rep.  666 ;  Jones  v.  Portland,  88  Mich. 
598,  50  N.  W.  731,  16  L.  R.  A.  437. 

Missouri.  —  Leahey  v.  Cass  Ave.  & 
Fair  Grounds  R.  Co.,  97  Mo.  165,  10 
S.  W.  58,  10  Am.  St.  Rep.  300. 

Nezv  York.  —  Downs  v.  New  York 
C.  R.  Co.,  47  N.  Y.  83. 

Pennsylvania.  —  Bradford  v. 
Downs,  126  Pa.  St.  622,  17  Atl.  884. 

Texas.  —  Texas  &  N.  O.  R.  Co.  v. 
Crowder,  70  Tex.  222,  7  S.  W.  70Q; 
Pilkington  V.  Gulf,  C.  &  S.  F.  R.  Co., 
70  Tex.  226,  7  S.  W.  805 ;  Ft.  Worth 
&  D.  C.  R.  Co.  V.  Stone  (Tex.  Civ. 
App.),  25  S.  W.  808;  McCowen  v. 
Gulf,  C.  &  S.  F.  R.  Co.  (Tex.  Civ. 
App.),  73  S.  W.  46. 

Vermont.  —  State   v.   Davidson,   30 
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Vt.  377,  73  Am.  Dec.  312;  Donncr 
V.  Strafford,  47  Vt.  579. 

IVisconsin.  —  Steinhofel  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  92  Wis.  123, 
65  N.  W.  852;  Fitzgerald  v.  Weston, 
52  Wis.  354,  9  N.  W.  13;  Mutcha  z. 
Pierce,  49  Wis.  231,  5  N.  W.  486,  35 
Am.  Rep.  776. 

Declarations  by  a  person,  ten  min- 
utes after  the  injury  is  sustained,  to 
his  physician,  made  while  being  re- 
moved in  the  ambulance,  as  to  the 
circumstances  and  cause  of  the  in- 
jury are  not  admissible  as  part  of  the 
res  gestae.  Citizens  St.  R.  Co.  v. 
Stoddard,  10  Ind.  App.  278,  37  N.  E. 
723- 

In  Louisville  &  N.  R.  Co.  v.  Stack- 
er, 86  Tenn.  343,  6  S.  W.  737,  6  Am. 
St.  Rep.  840,  an  action  by  a  widow 
against  a  railroad  company  to  re- 
cover damages  for  an  injury  causing 
her  husband's  death,  wherein  the  real 
controversy  was  whether  the  death 
was  the  result  of  natural  causes  or 
of  the  defendant's  wrongful  acts,  it 
was  held  error  to  admit  post  facto 
statements  of  the  plaintiff's  intestate 
that  ■'  he  was  knocked  up  and  crip- 
pled"  by  the  injury. 

In  Chicago  West  Div.  R.  Co.  v. 
Becker,  128  111.  545,  21  N.  E.  534, 
15  Am.  St.  Rep.  144,  an  action  to  re- 
cover damages  for  a  personal  injury 
causing  the  death  of  the  plaintiff's 
intestate,  a  boy,  who  it  was  claimed 
was  pushed  or  thrown  from  a  street 
car  and  then  run  over,  it  appeared 
that  the  boy  arose  from  the  ground 
and  walked  to  the  sidewalk,  and  in 
response  to  inquiries  as  to  what  was 
the  matter  said  that  the  conductor  of 
the  car  had  taken  him  by  the  arm 
and  shaken  him  off  the  car.  The 
court,  in  holding  that  proof  of  such 
statements  was  not  proper,  said : 
"  The  declarations  were  not  a  part  of 
the  res  gestae.  They  were  not  made 
at  the  time  of  the  accident,  nor  did 
they  explain  or  characterize  the  man- 
ner in  which  the  accident  occurred. 
They  were  not  concurrent  with  the 
injury,  nor  uttered  contemporaneous- 
ly with   it  so  as   to   be   regarded  as 
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e.  Dying  Declarations.  —  The  dying  declarations  of  a  person 
fatally  injured  as  to  the  circumstances  and  cause  of  the  injury  are 
not  admissible  in  a  civil  action,  unless  part  of  the  res  gestae.^* 

C.  Declarations  of  AllKgkd  Wrongdoer.  —  It  is  well  settled 
that  the  declarations  of  the  alleged  wrongdoer,  or  of  his  agent  when 
acting  in  the  line  of  his  duty,  as  to  the  circumstances  and  cause  of 
a   personal   injury  are   admissible   when  part   of  the   res  gestae. ^^ 


a  part  of  the  principal  transaction. 
They  were  made  after  the  injury  was 
received  and  were  merely  narrative 
of  what  had  taken  place.  They  were 
spoken  by  the  deceased  as  his  an- 
swer, when  he  was  asked  '  what  was 
the  matter.'  The  true  inquiry,  ac- 
cording to  all  the  authorities,  is 
whether  the  declaration  is  a  verbal 
act,  illustrating,  explaining  or  inter- 
preting other  parts  of  the  transaction 
of  which  it  is  itself  a  part,  or  is 
merely  a  history  or  a  part  of  a  his- 
tory of  a  completed  past  affair.  In 
the  one  case  it  is  competent,  in  the 
other  it  is  not." 

In  Armil  v.  Chicago,  B.  &  Q.  R. 
Co.,  70  Iowa  130,  30  N.  W.  42,  where 
the  plaintiff's  intestate  was  run  over 
by  one  of  defendant's  locomotives 
and  so  injured  that  he  subsequently 
died,  it  was  held  that  what  he  said 
to  his  wife  after  he  had  been  taken 
home  between  thirty  and  sixty  min- 
utes after  the  accident  in  relation  to 
the  cause  of  the  injury  and  how  it 
occurred,  was  not  admissible  as  part 
of  the  res  gestae.  The  court  said : 
"  It  does  not  appear  when  deceased 
left  home  or  that  he  left  there  for 
the  accomplishment  of  an  avowed 
purpose.  He  did  not  voluntarily  and 
of  his  own  accord  return  home  after 
the  accident,  but  he  was  taken  home 
by  others,  and  the  declarations  sought 
to  be  introduced  were  not  made  on 
his  own  motion  as  explanatory  of 
either  his  absence  or  the  condition 
he  was  in." 

14.  Daily  v.  New  York  &  N.  H. 
R.  Co.,  z^  Conn.  356,  87  Am.  Dec. 
176;  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Maloy,  yj  Ga.  2:^7,  2  S.  E.  941 ; 
Marshall  v.  Chicago  &  G.  E.  R.  Co., 
48  111.  475,  96  Am.  Dec.  561 ;  Mar- 
tin V.  New  York,  N.  H.  &  H.  R.  R. 
Co.,  103  N.  Y.  626,  9  N.  E.  505- 
Compare  Brownell  v.  Pacific  R.  Co., 
47  Mo.  239.     See  further  on  this  sub- 


ject the  article  "  Dying  Declar.\- 
TIONS,"  Vol.  IV. 

15.  Colorado.  —  New  York  &  C. 
M.  S.  &  Co.  V.  Rogers,  11  Colo.  6, 
16  Pac.  719,  7  Am.  St.  Rep.  198. 

Illinois.  —  Springfield  Consol.  R. 
Co.  V.  Welsch,  155  111.  511,  40  N.  E. 
1034;  Quincy  Horse  R.  &  C.  Co.  v. 
Gnuse,  137  111.  264,  27  N.  E.  190. 

M  i  c  hi  ga  n.  —  Joslin  v.  Grand 
Rapids  Ice  &  Coal  Co.,  53  Mich.  ^22, 
19  N.  W.  17;  Keyser  v.  Chicago  & 
G.  T.  R.  Co.,  66  Mich.  390,  2i  N.  W. 
867. 

Utah.  —  Linderberg  v.  Crescent 
Min.  Co.,  9  Utah  163,  Zi  Pac  692. 

Wisconsin.  —  Hooker  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  76  Wis.  542,  44 
N.  W.  1085;  Hermes  v.  Chicago  & 
N.  W.  R.  Co.,  80  Wis.  590,  50  N.  W. 
584,  27  Am.  St.  Rep.  69. 

In  Nashville  &  C.  R.  Co.  v.  Mes- 
sino,  I  Sneed  (Tenn.)  220,  an  ac- 
tion to  recover  damages  for  an  in- 
jury sustained  by  a  passenger,  suf- 
fered through  a  derailment  of  the 
car  in  which  he  was  riding,  the 
plaintiff  was  permitted  to  prove  that 
the  engineer  in  charge  of  the  engine 
on  that  day  was  heard  to  say  either 
before  or  after  the  accident  that  he 
"would  make  his  engine  make  her 
time  or  blow  her  to  hell."  It  was 
held  that  this  remark  was  made  by 
one  of  the  agents  of  the  company  in 
connection  with  his  employment  and 
tended  to  prove  the  cau,se  of  the  dis- 
aster and  was  hence  admissible. 

In  Elledge  v.  National  City  &  O. 
R.  Co.,  100  Cal.  282,  34  Pac.  720,  38 
Am.  St.  Rep.  290,  where  the  plain- 
tiff was  engaged  in  loading  rock 
from  a  bank  or  cliff  when  a  portion 
of  the  cliff  near  where  he  was  at 
work  fell  and  injured  him,  and  it 
appeared  that  the  plaintiff  had  not 
been  warned  and  knew  nothing  of  Lhe 
dangerous  condition  of  the  cliff,  it 
was  held  proper  to  permit  evidence 
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But  declarations  which  arc  merely  narrative  of  what  occurred,  and 
how  it  occurred,  are  not  admissible.^" 

D.  Declarations  oi-  Third  Persons.  —  So,  also,  declarations 
by  the  spectators  of  an  accident  can  be  admitted  only  when  part 
of  the  res  gestae}'^ 

Declarations  by  Persons  Not  Present.  —  The  declarations  of  one  who 
had  no  connection  with,  or  knowledge  of,  the  accident  cannot  become 
a  part  of  the  transaction  so  as  to  make  them  admissible.^* 


of  an  exclamation  by  the  road  mas- 
ter, when  the  cliff  fell,  to  the  effect 
that  he  had  expected  such  an  occur- 
rence; that  "it  was  unpremeditated 
and  could  hardly  have  been  made  if 
[the  declarant]  had  not  feared  that 
it  might  come  down." 

In  Gulf,  C.  &  S.  F.  R.  Co.  V. 
Pierce,  7  Tex.  Civ.  App.  597,  25  S. 
W.  1052,  where  the  plaintiff  had 
been  injured  in  a  collision  caused  by 
a  brakeman  having  left  a  switch  open, 
it  was  held  that  declarations  by  the 
brakeman,  one  at  the  very  time  of 
the  injury  and  another  at  a  very  brief 
interval  thereafter,  and  both  while 
yet  the  excitement  of  the  occasion 
was  prevailing,  as  to  the  cause  of 
the  injury  are  admissible  as  part  of 
the  res  gestae. 

16.  Arkansas.  —  Ft.  Smith  Oil  Co. 
V  Slover,  58  Ark.  168,  24  S.  W.  106; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Kelley, 
61  Ark.  52,  31  S.  W.  884. 

Indiana.  — Ohio  &  M.  R.  Co.  v. 
Stein,  133  Ind.  243,  31  N.  E.  180,  32 
N.  E.  831,  19  L.  R.  A.  72,2>- 

Kansas.  —  Tennis  v.  Rapid  Transit 
R.  Co.,  45  Kan.  503,  25  Pac.  876. 

Kentucky.  —  Louisville  &  N.  R.  Co. 
V.  Webb,  99  Ky.  332,  35  S.  W.  11 17. 

Missouri.  —  Aldridge  v.  Midland 
Blast  Furnace  Co.,  78  Mo.  559;  Ad- 
ams V.  Hannibal  &  St.  J.  R.  Co.,  74 
Mo.  553,  41  Am.  Rep.  333- 

New  York.  —  Butler  v.  ]Manhattan 
R.  Co.,  143  N.  Y.  417.  38  N.  E.  454, 
42  Am.  St.  Rep.  738,  26  L.  R.  A.  46; 
Sherman  v.  Delaware,  L.  &  W.  R. 
Co.,  106  N.  Y.  542,  13  N.  E.  616. 

Wisconsin.  —  Prideaux  v.  Mineral 
Point,  43  Wis.  513,  28  Am.  Rep.  558. 

In  Luby  v.  Hudson  River  R.  Co., 
17  N.  Y.  131,  where  the  plaintiff  was 
injured  by  a  railroad  car  claimed  to 
have  been  negligently  driven  on  him 
by  the  defendant's  driver,  a  police- 
man who  had  arrested  the  driver  im- 
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mediately  after  the  accident  was  per- 
mitted to  testify  to  a  declaration  by 
the  driver  as  he  was  getting  off  the 
car  and  out  of  the  crowd  that  sur- 
rounded it,  and  in  response  to  in- 
quiries by  the  policeman  as  to  why  he 
did  not  stop  the  car,  to  the  effect  that 
the  brake  was  out  of  order.  It  was 
held  that  this  evidence  was  improp- 
erly received  because  the  declaration 
"  was  not  made  at  the  time  of  the 
act  so  as  to  give  it  quality  and  char- 
acter. The  alleged  wrong  was  com- 
plete, and  the  driver  when  he  made 
the  statement  was  only  endeavoring 
to  account  for  what  he  had  done.  He 
was  manifestly  excusing  himself  and 
throwing  the  blame  on  his  principals." 
In  Michigan  Cent.  R.  Co.  v.  Cole- 
man, 28  Mich.  440,  where  the  plain- 
tiff claimed  that  the  injury  sustained 
by  her  was  occasioned  by  the  train 
starting  before  she  was  securely  on 
board,  it  was  held  error  to  permit  a 
witness  to  detail  a  conversation  with 
a  brakeman  on  the  train  shortly  after 
the  accident  in  which  the  latter  said 
the  train  should  have  stopped  longer, 
because  the  statement  did  not  explain 
anything  in  which  he  was  then  en- 
gaged, but  related  wholly,  to  a  past 
transaction. 

17.  Marsh  v.  South  Carolina  ^  R. 
Co.,  56  Ga.  274;  Hemingway  z\  Chi- 
cago, M.  &  St.  P.  R.  Co.,  72  Wis.  42, 
37  N.  W.  804,  7  Am.  St.  Rep.  823. 

In  Missouri  P.  R.  Co.  r.  Ivy,  71 
Tex.  409,  9  S.  W.  346,  10  Am.  St. 
Rep.  758,  it  was  held  that  evidence  of 
conversations  of  bystanders,  and  dec-- 
larations  by  the  servants  of  the  de- 
fendant railroad  company,  narrating 
the  cause  and  circumstances  of  the 
disaster  in  which  the  plaintiff  was  in- 
jured, and  made  within  an  hour  or 
two  after  the  w-reck,  was  not  ad- 
missible as  part  of  the  res  gestae. 

18.  Senn  v.  Southern  R.  Co.,  108 
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What  One  Physician  Has  Stated  to  Another  as  to  the  cause  of  a 
personal  injury  is  mere  hearsay  and  inadmissible,  especially  where 
it  is  not  made  to  appear  that  the  physician  making  the  statement  is 
not  accessible,  and  is  not  a  competent  witness.^** 

2.  Opinion  Evidence.  —  A.  Non-Expert  Witnesses.  —  As  a 
general  rule  a  non-professional  witness  cannot  be  permitted  to  give 
his  opinion  as  to  what  was  the  cause  of  a  personal  injury;-"  his 
testimony  should  be  confined  to  the  facts  and  circumstances  sur- 
rounding the  accident.-^ 


Mo.  142,  18  S.  W.  1007,  an  action  to 
recover  damages  for  injuries  result- 
ing in  the  death  of  the  plaintiff's 
minor  son,  wherein  it  appeared  that 
within  a  few  minutes  after  the  acci- 
dent, and  while  the  driver  of  the 
horse  car  which  caused  the  injury 
held  the  injured  boy  in  his  arms,  the 
father  of  the  boy  reached  the  place 
and  immediately  accused  the  driver 
of  careless  driving,  it  was  held  that 
he  was  improperly  permitted  to 
testify  to  having  made  such  accusa- 
tion. 

In  Baltimore  City  Pass.  R.  Co.  v. 
McDonnell,  43  Md.  534,  an  action 
to  recover  damages  for  a  personal 
injury  suffered  by  the  plaintiff,  who 
was  an  infant,  it  was  held  proper  to 
refuse  to  permit  the  defendant  to 
prove  that  in  a  conversation  between 
the  plaintiff's  father  and  the  witness 
the  father  had  stated  that  the  plain- 
tiff "  was  injured  through  a  pure  ac- 
cident." The  father  was  not  present 
when  the  accident  occurred,  saw 
nothing  of  it  and  had  no  knowledge 
of  the  particulars  of  it  further  than 
information  derived  from  others. 

19.  Augusta  Factory  v.  Barnes,  72 
Ga.  217,  53  Am.  Rep.  838. 

20.  Patterson  v.  Colebrook,  29  N. 
H.  94,  an  action  to  recover  damages 
for  an  injury  occasioned  by  a  defect 
in  a  highway  where  a  witness  was 
asked:  "What  cause  or  occasion 
did  you  see  for  the  accident?  "  to 
which  the  witness  answered  "  he  did 
not  see  any;"  and  it  was  held  that 
both  the  question  and  the  answer 
were  improper.  That  instead  of  ask- 
ing the  question  in  the  form  stated, 
the  witness  should  have  been  asked 
to  give  a  description  of  the  road  and 
the  obstruction,  if  any,  that  was  in  it. 

In  Robinson  v.  Waupaca,  77  Wis. 
544,  46  N.  W.  809,  an  action  to  re- 


cover damages  for  a  personal  injury 
alleged  to  have  been  caused  by  a  de- 
fective highway,  it  was  held  improper 
to  permit  witnesses  to  testify  that  in 
their  opinion  the  vehicle  in  which 
the  plaintiff  was  riding  at  the  time 
was  unsafe  for  the  uses  to  which  the 
plaintiff  was  putting  it. 

Whether  a  Train  Stopped  Suffi- 
ciently Long  to  Permit  Passenger  to 
Alight  in  Safety  is  a  question  upon 
which  it  is  not  usual  to  permit  a  non- 
expert to  give  his  opinion;  although 
in  Straus  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  86  Mo.  421,  such  an 
opinion  was  held  to  have  been  prop- 
erly received,  inasmuch  as  the  wit- 
ness testified  fully  to  the  facts  upon 
which  his  opinion  was  based.  The 
witness  stated  not  only  that  the  train 
did  not  stop  for  a  sufficient  length  of 
time  to  permit  the  plaintiff  to  alight, 
but  swore  positively  that  the  train 
did  not  stop  at  all. 

21.  Houston  &  T.  C.  R.  Co.  v. 
Rippetoe  (Tex.  Civ.  App.),  64  S.  W. 
1016;  Kelley  v.  Detroit  L.  &  N.  R. 
Co.,  80  Mich.  237,  45  N.  W.  90,  20 
Am.  St.  Rep.  514,  where  the  witness 
was  asked  whether  the  cause  of  the 
injury  complained  of  was  the  defend- 
ant's negligence  or  the  plaintiff's  in- 
attention, the  court  stated  that  the 
question  called  for  the  opinion  of  the 
witness  upon  a  question  which  the 
jury  were  to  decide,  and  that  the  wit- 
ness should  be  confined  in  his  testi- 
mony to  the  facts  and  circumstances 
surrounding  the  accident. 

In  Birmingham  R.  &  El.  Co.  v. 
EUard,  135  Ala.  433,  ^z  So.  276, 
where  the  plaintiff  claimed  to  have 
been  injured  while  attempting  to 
board  one  of  the  defendant's  street 
cars,  the  court  refused  to  allow  a 
witness  for  the  defendant,  who  was 
on  the  car  at  the  time,  to  answer  the 
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B.  Expert  Witnessks.  —  Piiysicians,  Surgeons,  Etc.  —  Al- 
though the  question  as  to  what  in  fact  caused  a  personal  injury  is  one 
for  the  jury,"^  what  might  or  might  not  have  caused  it  is  a  question 
upon  whicii  it  is  ])roper  to  receive  the  testimony  of  medical  experts, 
based  upon  the  facts  in  evidence,  and  either  known  to  the  witness 
or   assumed   to  be   true.-^     And   there   are   cases    in    which    it    has 


question  :  "  Did  you  see  anything 
happen  there  that  would  have  a  ten- 
dency to  hurt  anybody  ?  "  It  was  held 
that  the  question  called  for  the  con- 
clusion of  the  witness  and  was  prop- 
erly refused;  that  "the  witness 
should  not  have  been  asked  his  opin- 
ion as  to  the  tendency  of  things  he 
saw,  but  for  the  facts,  and  it  was  for 
the  jury,  from  these  facts,  to  deter- 
mine if  he  saw  anything  happen  hav- 
ing a  tendency  to  injure  anyone." 

22.  Easier  v.  Southern  R.  Co.,  59 
S.  C.  311,  2,7  S.  E.  938. 

In  Tebo  V.  Augusta,  90  Wis.  405, 
63  N.  W.  1045,  a  medical  expert  who 
had  testified  to  a  personal  examina- 
tion made  by  him  of  the  plaintiff  was 
asked  the  following  question  :  "  As- 
suming that  a  strong,  able-bodied 
woman,  about  fifty-seven  years  of 
age,  strong  and  healthy  and  active, 
should,  while  walking  along  the  side- 
Avalk,  be  tripped  up,  falling  with 
great  force  upon  her  arms  so  as  to 
break  the  radius  of  her  right  arm  and 
bruise  and  injure  her  hip  and  side, 
and  should  thereafter,  for  the  first 
time  in  life,  experience  a  dragging 
pain  about  the  back  and  loins,  and  a 
sense  of  fatigue  from  walking;  un- 
able to  lift  weights;  unable  to  rise, 
without  great  difficulty,  after  being 
seated  in  a  squatting  position ;  should 
experience  a  nausea  of  the  stomach, 
pain  through  the  hips  and  in  the 
back,  and  also  dizziness  or  headache, 
what  would  you  say  was  the  difficulty 
with  which  she  was  afflicted?"  It 
was  objected  that  this  question  was 
really  submitting  to  the  expert  the 
question  of  the  cause  of  the  plaintiff's 
injury,  but  the  court  ruled  against 
this  objection,  stating  that  the  ques- 
tion was  an  abstract  question  upon  an 
assumed  state  of  facts,  and  did  not 
call  for  the  opinion  of  the  witness  as 
to  the  cause  of  the  plaintiff's  condi- 
tion. 

23.  ^/afccwo.  — Louisville    &     N. 
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R.  Co.  V.  Sandlin,  125  Ala.  585,  28 
So.  40. 

California.  —  Howland  v.  Oakland 
Consol.  St.  R.  Co.,  no  Cal.  513,  42 
Pac.  983. 

Indiana.  —  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Holsapple,  12  Ind.  App. 
301,  38  N.  E.  1 107;  Pennsylvania  Co. 
V.  Frund,  4  Ind.  App.  469,  30  N.  E. 
1 1 16;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Wood,  113  Ind.  544,  16  N.  E.  197, 
14  N.  E.  572. 

lozva.  —  Brant  v.  Lyons,  60  Iowa 
172,  14  N.  W.  227;  Sachra  v.  Ma- 
nilla, 120  Iowa  562,  95  N.  W.  198; 
Armstrong  v.  Ackley,  71  Iowa  76,  32 
N.  W.   180. 

Micliigan.  —  Joslin  v.  Grand  Rapids 
Ice  &  Coal  Co.,  53  Mich.  322,  19  N. 
W.  17. 

Minnesota. — Donnelly  v.  St.  Paul 
C.  R.  Co.,  70  Minn.  278,  73  N.  W. 
157;  Cooper  V.  St.  Paul  C.  R.  Co., 
54  Minn.  379,  56  N.  W.  42. 

Nezv  Hampshire.  —  Perkins  v. 
Concord  R.  Co.,  44  N.  H.  223. 

Nezv  York.  —  Matteson  v.  New 
York  C.  R.  Co.,  35  N.  Y.  487,  91 
Am.  Dec.  67 ;  Tracey  v.  Metropolitan 
St.  R.  Co.,  49  App.  Div.  197,  63  N. 
Y.  Supp.  242;  affirmed  168  N.  Y.  653, 
61   N.  E.   1135- 

South  Carolina.  —  Oliver  v.  Colum- 
bia N.  &  L.  R.  Co.,  65  S.  C.  I,  43  S. 
E.  307. 

Texas.  —  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Baumgarten,  31  Tex.  Civ.  App. 
253,  72  S.  W.  78. 

Vermont.  —  Earl  v.  Tupper,  45 
Vt.  275. 

West  Virginia.  —  Bowen  v.  Hunt- 
ington, 35  W.  Va.  682,  14  S.  E.  217; 
Barker  v.  Ohio  River  R.  Co.,  51  W, 
Va.  423,  41  S.  E.  148,  90  Am.  St.  Rep. 
808. 

Wisconsin.  —  Davey  v.  Janesville, 
III  Wis.  628,  87  N.  W.  813. 

Concussion.  —  In  Texas  C.  R.  Co. 
V.  Burnett,  80  Tex.  536,  16  S.  W.  320, 
it  was  held  that  it  was  competent  to 
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been  held  proper  to  permit  the  attending-  physician  of  the  injured 
person  to  give  his  opinion  as  to  whether  the  condition  of  such  person 
resulted  from  the  injury,  or  from  other  causes.'* 

ni.  THE  NATURE  AND  EXTENT  OF  THE  INJURY. 

1.  Physical  Condition  as  to  Health,  Disease,  Etc.  —  A.  Propriety 
OF  Inquiry.  —  a.  /;/  General.  —  It  is  proper  and  indeed  necessary 
to  inquire  into  the  nature  and  extent  of  the  injury  complained  of  ;-^ 
and  accordingly  it  is  proper  to  receive  evidence  as  to  the  physical 
condition,  in  respect  to  health,  of  the  injured  person  prior-"  and 


allow  a  physician  who  knew  the  con- 
dition of  a  person  who  had  been  in- 
jured to  give  his  opinion  as  to 
whether  the  injury  was  such  as 
would  likely  have  resulted  from  con- 
cussion, as  when  two  trains  collide. 

Fall  From   Street  Car In  Lacas 

V.  Detroit  St.  R.  Co.,  92  Mich.  412, 
52  N.  W.  745,  a  medical  expert  was 
asked  the  following  question : 
"  Would  a  violent  fall  from  a  street 
car  cause  that  displacement  of  the 
womb  which  you  discovered  ?  "  To 
which  he  answered :  "  I  think  it 
would,  perhaps;  when  a  lady  jumps 
out  of  a  wagon,  alighting  heavily  on 
a  pavement,  a  solid  woman,  it  will 
displace  the  womb."  The  court  said: 
"  The  testimony  given  in  answer  to 
the  above-quoted  question  was  proper, 
as  showing  the  character  of  the  cause 
which  might  have  produced  the  in- 
jury." 

Injury  by  Electricity.  —  In  Block 
r.  ^Milwaukee  St.  R.  Co.,  89  Wis.  371, 
6r  N.  W.  iioi,  46  Am.  St.  Rep.  849, 
an  action  to  recover  damages  for  a 
personal  injury  which  the  plaintiff 
claimed  he  had  received  by  accidental 
contact  with  a  telephone  wire,  it  was 
held  that  there  was  no  error  in  allow- 
ing a  medical  e.xpert  to  testify  that 
the  plaintiff's  condition,  as  he  found 
it,  could  have  been  produced  by  com- 
ing in  contact  with  a  wire  heavily 
charged  with  electricity. 

In  Benjamin  v.  Holyoke  St.  R.  Co., 
160  Mass.  3,  35  N.  E.  95,  39  Am.  St. 
Rep.  446,  an  action  for  a  personal  in- 
jury resulting  from  the  plaintiff  be- 
ing thrown  from  a  carriage  in  which 
she  was  riding,  a  physician  was  al- 
lowed to  answer  the  following  ques- 
tion :     "  If  a  woman  was  with  child 


and  met  with  an  accident  so  that  she 
was  thrown  over  the  footboard  of  a 
wagon  by  a  runaway  horse,  thrown 
to  the  ground  on  her  stomach  or 
side,  went  home  and  soon  after  went 
to  bed,  and  if  she  was  confined  to  the 
bed  for  ten  or  twelve  days,  and  if  at 
the  end  of  that  time  she  suffered  a 
miscarriage,  would  the  facts,  if  true, 
be  an  adequate  cause  for  a  miscar- 
riage? " 

24.  Jones  v.  Utica  &  B.  R.  Co.,  40 
Hun  (N.  Y.)  349;  Chatsworth  z: 
Rowe,  166  111.  114,  46  N.  E.  763. 
See  also  Knox  v.  W'heelock,  54  Vt. 
150. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Thul,  32  Kan.  255,  4  Pac.  532,  49 
Am.  Rep.  484,  where  the  plaintiff 
claimed  to  have  been  injured  by  the 
employes  of  the  defendant  company 
in  charge  of  an  engine  permitting  wa- 
ter and  steam  to  escape  from  the  en- 
gine and  to  be  thrown  into  the  plain- 
tiff's face  and  eyes,  medical  experts, 
appointed  by  the  court,  who  had 
made  a  personal  and  professional  ex- 
amination of  the  plaintiff's  eyes  were 
permitted  to  testify  that  the  plaintiff's 
blindness  could  not  have  been  caused 
by  water  and  steam  as  he  claimed, 
but  that  it  was  caused  by  other  con- 
ditions of  long  standing.  The  ob- 
jection to  the  testimony  went  not  so 
much  to  its  admissibility  as  to  its 
weight  and  credit. 

25.  Brake  v.  Kansas  City,  100  Mo. 
App.  611,  75  S.  W.  191. 

26.  United  States.  —  Brown  v. 
Evans,  8  Sawy.  502,  17  Fed.  912; 
Baltimore  &  P.  R.  Co.  v.  Mackey,  157 
U.  S.  72. 

Alabama.  —  Mary  Lee  C.  &  R.  Co. 
f.  Chambliss,  97  Ala.  171,  11  So.  897; 
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subsequent-^  to  tho  injury;  that  before  llie.  injury  the  plaintiff  was 


Richmond  &  D.  R.  Co.  v.  Ihinimond, 
93  Ala.  i8i,  9  So.  577. 

California.  —  Malone  v.  Hawley,  46 
Cal.  409-  „    ^ 

Indiana.  —  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Miller,  141  Ind.  533,  37  N. 
E.  343- 

Iowa.  —  Wheelan  z\  Chicago,  M.  & 
St.  P.  R.  Co.,  85  Iowa  167,  52  N.  W. 
119;  Armstrong  z:  Ackley,  71  Iowa 
76,  32  N.  W.   180. 

Michigan.  —  Gardner  7.'.  Detroit 
St.  R.  Co.,  99  Mich.  182,  58  N.  W.  49. 

Minnesota.  —  Clapp  v.  Minneapolis 
&  St.  L.  R.  Co.,  36  Minn.  6,  29  N. 
W.  340. 

Missouri.  —  Reardon  v.  ^Missouri 
P.  R.  Co..  114  Mo.  384,  21  S.  W.  731. 

Nebraska.  —  Roose  v.  Perkins,  9 
Neb.  304,  2  N.  W.  715,  31  Am.  Rep. 
409. 

Pennsylvania.  —  Goodhart  r.  Penn- 
sylvania R.  Co.,  177  Pa.  St.  I,  35  Atl. 
191,  55  Am.  St.  Rep.  705;  Catawissa 
R.  Co.  V.  Armstrong,  52  Pa.  St.  282. 

Texas.  —  Galveston  H.  &  S.  A.  R. 
Co.  V.  Goodwin     (Tex.    Civ.    App.), 

26  S.  W.  1007;  Galveston  H.  &  S.  A. 
R.  Co.  V.  Gormley  (Tex.    Civ.  App.), 

27  S.  W.  1051 ;  Houston  &  T.  C.  R. 
Co.  V.  Cowser,  57  Tex.  304. 

Wisconsin.  —  King  v.  Oshkosh,  75 
Wis.  517,  44  N.  W.  745. 

27.  Galveston  H.  &  S.  A.  R.  Co. 
V.  Gormley  (Tex.  Civ.  App.),  27  S. 
W.  1051.  See  also  Kansas  P.  R.  Co. 
V.  Pointer,  9  Kan.  421 ;  Cole  v.  Lake 
Shore  &  M.  S.  R.  Co.,  81  Mich.  156, 
45  N.  W.  983. 

Second  Surgical  Operation —  In 
Goshen  v.  England,  119  Ind.  368,  21 
N.  E.  977,  5  L.  R.  A.  253,  an  action 
to  recover  damages  for  a  broken  leg 
caused  by  a  defective  sidewalk,  the 
plaintiff  while  testifying  as  a  witness 
was  asked,  "  What  is  the  fact  as  to 
your  foot  being  reset  at  different 
times?  "  to  which  it  was  objected  that 
when  the  fractured  limb  was  once  ad- 
justed, or  the  dislocated  joint  once 
reduced,  the  plaintiff  had  no  right  to 
show  that  it  was  reset,  or  reduced  a 
second  time.  The  court,  in  holding 
that  the  question  was  a  proper  one  to 
be  answered,  said :  "  It  is  proper,  in 
a  case  of  this  character,  to  show  the 
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manner  in  which  the  limb  was 
treated,  and  that  it  was  proper  treat- 
ment under  the  circumstances.  The 
condition  of  the  patient  and  the  in- 
jury are  proper  to  be  taken  into  con- 
sideration, and  it  may  be  shown,  if 
such  are  the  facts,  that  the  injury 
was  of  such  a  nature  as  that,  with 
the  use  of  ordinary  skill  and  the 
usual  and  proper  appliances,  it  could 
not  be  kept  in  position,  and  had  to 
be  readjusted;  or  that  the  injury  was 
of  such  a  character,  or  the  condition 
of  the  patient  was  such,  as  that  ap- 
pliances to  keep  the  limb  in  place 
could  not  be  used,  and  that  the  treat- 
ment adopted  in  the  case  was  proper 
and  skillful  under  the  existing  cir- 
cumstances, and  the  suffering  en- 
dured and  the  deformity  which  fol- 
lowed were  the  necessary  results  of 
the  injury." 

In  Britton  v.  St.  Louis,  120  Mo. 
437,  25  S.  W.  366,  it  was  held  that 
evidence  was  properly  received  to  the 
effect  that  the  plaintiff  was  a  day 
laborer  dependent  on  his  work  for  a 
hving;  that  he  was  confined  two 
months  to  his  bed ;  was  on  crutches 
four  or  five  months,  and  when  he 
started  to  work  had  to  give  it  up ; 
that  it  was  a  year  before  he  could 
work  steadily,  and  that  his  knee  w-as 
injured  permanently. 

In  an  Action  by  a  Married 
Woman  to  recover  damages  for  a 
personal  injury,  evidence  that  by  rea- 
son thereof  she  was  unable  to  per- 
form her  work  as  she  had  previously 
done  is  admissible  to  show  the  ex- 
tent of  her  injury,  the  jury  being  in- 
structed that  she  could  not  recover 
for  loss  of  time.  Stutz  v.  Chicago  & 
N.  W.  R.  Co.,  73  Wis.  147,  40  N.  W. 
653,  9  Am.  St.  Rep.  769.  Compare 
Joliet  7'.  Conway,  119  111.  489,  10  N. 
E.  223. 

In  Dahlberg  v.  Minneapolis  St.  R. 
Co.,  32  Minn.  404,  21  N.  W.  545,  50 
Am.  Rep.  585,  a  personal  injury  ac- 
tion, it  was  held  proper  to  show  that 
the  plaintiff  was  a  laboring  man  and 
had  been  unable  to  work  for  some 
weeks  subsequent  to  the  injury  com- 
plained  of. 

Condition  Five  Years  After  Injury. 
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healthy  and  vigorous,-'*  and  that  in  consequence  of  the  injury  he 
suffered  pain  and  disease.-**  And  to  permit  an  inquiry  into  pain 
and  suffering-  consequent  upon  a  personal  injury  is  not  objectionable 
as  permitting  the  allowance  of  damages  for  mental  pain  and 
suffering.^" 

Denial  of  Impairment.  —  It  is  also  competent  for  the  defendant  to 
show  that  the  plaintiff's  physical  condition  has  not  been  impaired 
as  claimed.^^ 


In  Kej'ser  v.  Chicago  &  G.  T.  R.  Co., 
66  Mich.  390,  33  N.  W.  867,  where 
the  plaintiff  had  been  injured,  it  was 
held  that  evidence  of  the  condition 
in  which  a  physician  found  the  plain- 
tiff when  called  to  treat  him  some 
five  years  subsequently  was  not  ob- 
jectionable as  too  remote  from  the 
time  of  the  injury,  because  there  was 
also  testimony  tending  to  show  that 
the  malady  induced  by  the  injury  con- 
tinued to  the  time  of  trial,  and  there 
was  some  testimony  to  the  effect  that 
it  was  permanent. 

Evidence  That  After  an  Injury  a 
Person  Did  Not  Sleep  Well  and  was 
compelled  to  take  medicine  to  pro- 
duce sleep  is  admissible.  Indianap- 
olis St.  R.  Co.  V.  Robinson,  157  Ind. 
414,  61  N.  E.  936. 

Administration  of  Opiates —  In 
Chattanooga  R.  &  C.  R.  Co.  v.  Lid- 
dell,  85  Ga.  482,  II  S.  E.  853,  21  Am. 
St.  Rep.  169,  an  action  for  a  per- 
sonal injury,  it  was  held  proper  to 
permit  evidence,  not  as  an  element 
of  damages,  but  as  an  index  to  the 
plaintiff's  pain  and  suffering,  showing 
that  the  injury  required  the  adminis- 
tration of  opiates  and  that  he  had 
thus  acquired  the  opium  habit. 

28.  Galveston,  H.  &  S.  A.  R.  Co, 
7:  Gormley  (Tex.  Civ.  App.),  27  S. 
W.   1051. 

29.  Mobile  &  O.  R.  Co.  v.  George, 
94  Ala.  199,  10  So.  145 ;  Barbour  Co. 
V.  Horn,  48  Ala.  566;  Armstrong  v. 
Ackley,  71  Iowa  76,  32  N.  W.  180; 
Chamberlain  v.  Porter,  9  Minn.  260; 
King  V.  Oshkosh,  75  Wis.  517,  44  N. 

w.  475. 

For  the  Purpose  of  Showing  the 
Fact,  Extent  and  Character  of  the 
Injury  complained  of  in  an  action  to 
recover  damages  therefor  it  is  proper 
for  the  plaintiff  to  prove  that  she  had 
always  enjoyed  good  health  before 
and  up  to  the  time  of  the  derailment ; 

25 


that  her  physical  organs  had  there- 
tofore discharged  their  functions 
naturally  and  regularly;  the  manner 
in  which  .she  was  jolted,  tossed  and 
thrown  about,  as  the  car  ran  for 
some  distance  on  the  cross-ties  and 
finally  turned  over  an  embankment ; 
that  immediately  afterward  she 
"  could  hardly  get  up,"  and  was  "  suf- 
fering great  pain;"  and  afterward 
she  "  could  never  sleep  unless  she  had 
some  medicine  to  quiet  her;"  that 
she  "had  not  undertaken  since  the 
accident  to  walk  any  great  distance, 
and  could  not  walk  any  great  dis- 
tance;" that  "her  menstruations  had 
been  irregular  ever  since  she  was 
hurt;"  etc.,  etc.  Alabama  G.  S.  R. 
Co.  v.  Hill,  93  Ala.  514,  9  So.  722,  30 
Am.  St.  Rep.  65. 

Aggravation   of  Disease Where 

it  is  in  issue,  in  a  personal  injury  ac- 
tion, whether  a  complaint  of  which 
the  person  suffered  at  the  time  of 
the  injury  was  aggravated  in  conse- 
quence thereof,  it  is  relevant  and 
competent  for  him  to  show  by  evi- 
dence the  various  features  and  con- 
sequences that  succeeded  in  the  na- 
ture and  subsequent  manifestations  of 
his  disease.  Houston  &  T.  C.  R. 
Co.  V.  Shafer,  54  Tex.  641. 

Susceptibility  to  Disease In  Rea 

7'.  St.  Louis,  S.  W.  R.  Co.  (Tex. 
Civ.  App.),  73  S.  W.  555,  where  the 
plaintiff  alleged  an  injury  to  his 
lungs,  it  was  held  that  he  should  have 
been  allowed  to  show  that  he  was 
more  susceptible  to  lung  disease  after 
the  injury  than  he  was  before. 

30.  Chicago  C.  R.  Co.  z:  Ander- 
son, 182  111.  298,  55  N.  E.  366. 

31.  In  Stevens  v.  Central  R.  &  B. 
R.  Co.,  80  Ga.  19,  5  S.  E.  253,  an  ac- 
tion for  a  personal  injury  in  which 
the  plaintiff  claimed  that  spinal  con- 
cussions or  some  similar  effect  had 
resulted   from   the    fall,   it   was   held 
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b.  Connection  Between  Prior  and  Subsequent  Condition. — Evi- 
dence of  physical  condition  some  time  before  the  injury  is  immaterial 
where  no  connection  between  that  condition  and  the  condition  at 
the  time  of  the  alleg-ed  injury  is  shown.-'' 

c.  Pain  and  Disease  in  Other  Parts  of  Body.  —  Evidence  may  be 
received  as  to  pain  and  disease  in  other  parts  of  the  body  than 
those  alleged  to  have  been  injured,  if  such  pain  or  disease  is  directly 
traceable   to  the   injury   complained   of.^^ 

d.  Previous  Disability.  —  Evidence  has  been  received  of  previous 
disability,  not  as  an  element  of  damages,  but  to  aid  in  estimating  a 
fair  and'  just  compensation  for  the  decreased  capacity  to  attend  to 
business  produced  by  the  injury.^* 

e.  Actions  for  Wrongful  Death.  —  In  actions  for  wrongful  death 
it  is  not  usually  permissible  to  prove  the  physical  sufferings  of  the 
decedent.^'' 

B.  Mods  of  Proof.  —  a.  Acts  and  Declarations  of  Injured 
Person. — (1.)  Hules  as  to  Admissibility — (A.)  Generally.  — For  the 
purpose  of  showing  the  nature  and  extent  of  the  injury,  and  to  aid 
in  the  assessment  of  damages  therefor,  evidence  may  be  received 
of  acts,   statements,  declarations   and  the   like,   subsequent  to  the 


admissible  to  show  that  on  the  after- 
noon previous  to  the  injury  he  had 
exchanged  photographs  with  a  negro 
girl  and  had  made  an  assignation 
with  her  for  the  next  day,  and  that 
on  the  morning  of  the  day  after  the 
fall  he  walked  four  or  five  miles  in 
the  direction  where  she  lived.  Such 
evidence  tended  to  throw  light  on 
his  physical  condition  after  the  in- 
jury. 

Skill  as  Billiard  Player.  —  In  an 
action  to  recover  damages  for  a  per- 
sonal injury  claimed  to  be  perma- 
nent, in  which  as  part  of  the  injury 
the  plaintiff  claims  that  his  nervous 
system  was  wrecked,  it  is  proper  on 
his  cross-examination  to  show  his 
skill  as  a  billiard  player.  Gamble  v. 
Central  R.  Co.,  74  Ga.  586. 

Claim  of  Insurance  Benefits —  In 
an  action  to  recover  damages  for  an 
alleged  permanent  injury  it  is  proper 
as  tending  to  prove  the  extent  and 
duration  of  the  injury  to  show 
that  in  claiming  benefits  by  reason  of 
injury  under  an  insurance  policy  the 
plaintiff  claimed  disability  for  a  lim- 
ited period  only.  Hood  v.  Chicago  & 
N.  W.  R.  Co.,  95  Iowa  331,  64  N.  W. 
261. 

32.     Redfield  v.   Redfield,  75  Iowa 
435,  39  N.  W.  688. 
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33.  Will  V.  Mendon,  108  Mich. 
251,  66  N.  W.  58.  See  also  Detroit 
&  M.  R.  Co.  V.  Van  Steinburg,  17 
Mich.  99,  where  the  evidence,  how- 
ever, was  excluded  because  the  dis- 
ease was  not  directly  traceable  to  the 
injury  under  investigation. 

34.  Previous    Disability Where 

one  of  the  injuries  received  was  the 
breaking  of  an  arm,  the  plaintiff  may 
prove  that  his  other  arm  had  been 
previously  disabled,  not  as  an  ele- 
ment of  damages,  but  to  aid  in  esti- 
mating a  fair  and  just  compensation 
for  the  decreased  capacity  produced 
by  the  injury.  Alabama  G.  S.  R.  Co. 
V.  Yarbrough,  83  Ala.  238,  3  So.  447, 
3  Am.  St.  Rep.  715,  holding  also  that 
the  evidence  should  be  confined  to 
the  effect  and  extent  of  the  previous 
disability  and  not  extended  to  a  de- 
tail of  the  circumstances  under  which 
it  occurred. 

35.  Texas  &  P.  R.  Co.  v.  Lester, 
75  Tex.  56,  12  S.  W.  955,  recognizing 
this  rule,  but  holding  that  as  the  testi- 
mony in  that  case  showed  that  the 
body  of  the  deceased  had  been  man- 
gled, and  that  he  died  a  few  hours 
after  the  injury,  it  was  not  fatal  error 
to  permit  a  witness  over  objection  to 
state  that  the  deceased  moaned  until 
he  died. 
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injuries,  indicative  of  present  pain  and  suffering.^®     Thus  evidence 


36.  Alabama.  —  Postal  Tel.  Co.  v. 
Jones,  133  Ala.  217.  32  So.  500; 
Birmingham  U.  R.  Co.  v.  Hale,  go 
Ala.  8,  8  So.  142,  24  Am.  St.  Rep. 
748;  Phillips  V.  Kelly,  29  Ala.  628. 

Arkansas.  —  St.  Louis  &  S.  F.  R. 
Co.  V.  Murray,  55  Ark.  248,  18  S.  W. 
50,  29  Am.  St.  Rep.  2,2,  16  L.  R.  A. 

787. 

Connecticut.  —  Wilson  v.  Granby, 
47  Conn.  59,  36  Am.  Rep.  51 ;  Martin 
V.  Sherwood,  74  Conn.  475,  51  Atl. 
526. 

Dakota.  —  Sanders  v.  Reister,  i 
Dak.  151,  46  N.  W.  680. 

Georgia.  —  Ingram  v.  Hilton  &  D. 
Lumb.  Co.,  108  Ga.  194,  2)2,  S.  E.  961. 

Indiana.  —  Elkhart  v.  Ritter,  66 
Ind.  136;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Miller,  141  Ind.  533,  Z7  N.  E. 
343;  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Wood,  113  Ind.  544,  16  N.  E.  197, 
14  N.  E.  572;  Chicago,  St.  L.  &  P. 
R.  Co.  V.  Spilker,  134  Ind.  380.  2,3  N. 
E.  280,  34  N.  E.  218;  Carthage  Tpke. 
Co.  V.  Andrews,  102  Ind.  138,  i  N. 
E.  364,  52  Am.  Rep.  653 ;  Island 
Coal  Co.  V.  Risher,  13  Ind.  App.  98, 
40  N.  E.  158;  Sturgeon  v.  Sturgeon, 
4  Ind.  App.  232,  30  N.  E.  805. 

loii'a.  —  Hamilton  v.  Mendota,  C. 
&  M.  Co.,  120  Iowa  147,  94  N.  W. 
282;  Gray  v.  McLaughlin,  26  Iowa 
279;  Townsend  v.  Des  Moines,  42 
Iowa  657;  Aryman  v.  Marshalltown, 
90  Iowa  350,  57  N.  W.  867. 

Kansas.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Johns,  36  Kan.  769,  14  Pac.  237, 
59  Am.  Rep.  609. 

Massachusetts.  —  Bacon  v.  Charl- 
ton, 7  Cush.  581 ;  Fay  v.  Plarlan,  128 
Mass.  244,  35  Am.  Rep.  372. 

Michigan.  —  Will  v.  Mendon,  108 
Mich.  251,  66  N.  W.  58;  Johnson  z^. 
McKee,  27  Mich.  471 ;  Ashton  v. 
Detroit  C.  R.  Co.,  78  Mich.  587,  44 
N.  W.  141 ;  Lacas  v.  Detroit  C. 
R.  Co.,  92  Mich.  412,  52  N.  W.  741 ; 
Girard  v.  Kalamazoo,  92  Mich.  610, 
52  N.  W.  1021. 

Minnesota.  —  Holly  v.  Bennett,  46 
Minn.  386,  49  N.  W.  189;  Firkins  v. 
Chicago.  G.  W.  R.  Co.,  61  Minn.  31, 
63   N.   W.    172. 

Missouri.  —  Brown  v.  Hannibal  & 
St.  J.  R.  Co.,  66  Mo.  588;  Squires  v. 
Chillicothe,  89  Mo.  226,  i  S.  W.  23. 


Nebraska.  —  Hewitt  v.  Eisenbart, 
36  Neb.  794,  55  N.  W.  252. 

Nezi>  Hampshire.  —  Towle  v.  Blake, 
48  N.  H.  92;  Perkins  v.  Concord  R. 
Co.,  44  N.  H.  223. 

Nezif  York.  —  Murphy  v.  New 
York  C.  R.  Co.,  66  Barb.  125 ;  Hagen- 
locher  v.  Coney  I.  &  B.  R.  Co.,  99  N. 
Y.  136,  I  N.  E.  536;  Caldwell  v. 
Murphy,  11  N.  Y.  416;  Werely  v. 
Persons,  28  N.  Y.  344,  84  Am.  Dec. 
346. 

North  Dakota.  —  Bennett  v.  North- 
ern P.  R.  Co.,  I  N.  D.  112,  49  N. 
W.  408. 

Oregon.  —  Thomas  v.  Herrall,  18 
Or.  546,  23   Pac.  497. 

South  Carolina.  —  Oliver  v.  Colum- 
bia, N.  &  L.  R.  Co.,  6s  S.  C.  I,  43 
S.  E.  307. 

r^.ra.f.  —  Houston  &  T.  C.  R.  Co. 
V.  Shafer,  54  Tex.  641  ;  International 
&  G.  N.  R.  Co.  V.  Kuehn,  2  Tex.  Civ. 
App.  210,  21  S.  W.  58;  Texas  &  P. 
R.  Co.  v.  Barron,  78  Tex.  421,  14  S. 
W.  698;  Arrington  v.  Texas  &  P. 
R.  Co.   (Tex.  Civ.  App.),  70  S.  W. 

551. 

Vermont.  —  Earl  v.  Tupper,  45  Vt. 

275- 

Wisconsin.  —  King  v.  Oshkosh,  75 
Wis.  517,  44  N.  W.  745;  Bridge  v. 
Oshkosh,  67  Wis.  195,  29  N.  W.  910; 
Curran  v.  A.  H.  Strange  Co.,  98  Wis. 
598,  74  N.  W.  377;  McKeigue  v. 
Janesville,  68  Wis.  50,  31  N.  W.  298. 

Compare  Lake  St.  Elev.  R.  Co.  v. 
Shaw,  203  111.  39,  67  N.  E.  374, 
where  it  was  held  error  to  permit  a 
servant  of  the  injured  person  to  tes- 
tify that  "  she  complained  of  pain  in 
her  right  hip  "  and  "  she  complained 
of  pain  very  much  all  the  time  "  as 
being  in  effect  permitting  the  witness 
to  give  hearsay  evidence. 

"When  the'  Bodily  Condition  Is 
the  Subject  of  Inquiry,  an  opinion 
in  regard  to  it  must  depend  largely 
upon  the  patient's  bodily  sensations 
and  ailments  which  go  to  make  up 
the  symptoms  of  disease  or  injury, 
and  which  can  be  known  only  to  the 
person  who  experiences  them,  and 
can  be  proved  only  by  proving  his 
declarations,  except  as  the  person 
himself  might  testify  to  them.  But 
there  is  a  limitation  to   the  applica- 
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of  screams"  and  other  similar  exclamations  has  always  hcen  re- 
ceived, since  they  are  the  natural  lanj^iiage  of  jjain  and  sufifcring,=»* 
of  the  existence  of  which,  from  the  very  nature  of  the  case,  there 
can  be  no  other  evidence.'"* 

(B.)  Acts  and  Declarations  Regarded  as  Oricinal  Evidence.  —  Such 
exclamations  and  expressions  are  not  regarded  as  self-serving 
declarations,'*"  nor  do  they  come  within  the  hearsay  rule,*^  but  on 
the  contrary  they  are  regarded  as  verbal  acts,  and  are  received  as 
oriirinal  evidence. ■*- 


tion  of  the  rule.  Such  evidence  is 
not  extended,  in  the  case  of  a  non- 
professional witness,  beyond  the  ne- 
cessity upon  which  the  rule  is 
founded.  It  has  been  held  in  some 
well-considered  cases  that  this  evi- 
dence must  relate  to  the  present  and 
not  to  the  past ;  that  anything  in  the 
nature  of  narration  must  be  ex- 
cluded; that  it  must  be  confined 
strictly  to  such  complaints,  expres- 
sions and  exclamations  as  furnish 
evidence  of  a  present  existing  pain  or 
malady."  Knox  v.  Wheelock,  54  Vt. 
150. 

In  Hewitt  v.  Eisenbart,  36  Neb. 
794,  55  N.  W.  252,  a  witness  called 
to  show  the  extent  of  the  plaintifif's 
injury  testified  that  he  employed  the 
plaintiff  to  work  for  him  and  directed 
him  to  do  certain  work;  that  the 
plaintiff  failed  to  make  the  proper 
progress  with  the  work,  and  on  the 
witness  asking  for  the  reason  the 
plaintiff  explained  that  his  inability 
to  do  the  work  was  due  to  his  then 
physical  condition. 

In  Birmingham  R.  &  El.  Co.  v. 
Ellard,  135  Ala.  433,  33  So.  276,  an 
action  against  a  street  railroad  com- 
pany to  recover  damages  for  a  per- 
sonal injury  alleged  by  plaintiff  to 
have  permanently  disabled  her  and 
seriously  impaired  h?r  health,  where 
a  physician  introduced  as  a  witness 
for  the  defendant  testified  that  sev- 
eral years  before  the  time  of  the  al- 
leged accident  he  attended  the  plain- 
tiff, and  that  during  those  years  the 
plaintiff  made  complaints  about  her 
physical  condition  and  her  suffering, 
and  that  on  the  day  prior  to  his  tes- 
tifying he  had  again  examined  the 
plaintiff,  at  which  time  she  made 
complaints  of  her  sufferings,  it  was 
held  competent  for  the  defendant  to 
ask   the   witness   whether  or   not   the 
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complaints  made  by  the  plaintiff, 
when  he  examined  her  the  day  before 
he  was  testifying,  were  the  same 
complaints  she  made  during  the  time 
he  treated  her  prior  to  the  alleged  ac- 
cident ;  such  question  calling  for 
statements  of  a  matter  of  fact  and 
not  the  conclusions  of  the  witness. 

37.  Hagenlocher  v.  Coney  I.  &  B. 
R.  Co.,  99  N.  Y.  136,  I  N.  E.  536; 
Bacon  v.  Charlton,  7  Cush.  (Mass.) 
581. 

38.  Harris  v.  Detroit  C.  R.  Co.,  76 
Mich.  227,  42  N.  W.  nil. 

39.  Martin  v.  Sherwood,  74  Conn. 
475,  51  Atl.  526.  See  also  State  v. 
Dart,  29  Conn.  153,  76  Am.  Dec.  596. 

40.  Island  Coal  Co.  v.  Risher,  13 
Ind.  App.  98,  40  N.  E.  158;  Caldwell 
V.   Murphy,   11    N.   Y.  416. 

41.  Island  Coal  Co.  v.  Risher,  13 
Ind.  App.  98,  40  N.  E.  158;  Sturgeon 
z'.  Sturgeon,  4  Ind.  App.  232,  30  N. 
E.  805;  Fay  z:  Harlan,  128  Mass. 
244,  35  Am.  Rep.  372;  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Miller,  141  Ind. 
533,  37  N.  E.  343- 

42.  Firkins  v.  Chicago,  G.  W.  R. 
Co.,  61  Minn.  31,  63  N.  W.  172; 
Houston  &  T.  C.  R.  Co.  v.  Shafer,  54 
Tex.  641. 

Rule  Stated. —  "It  is  well  settled 
that  whenever  the  bodily  or  mental 
feelings  of  a  person  are  material  to 
be  proven,  the  usual  expressions  of 
such  feelings  made  at  the  time  are 
original  evidence.  The  statements  or 
representations  of  a  sick  person  of 
the  nature  and  effect  of  a  malady  or 
injury  under  which  he  is  laboring,  or 
expressions  of  existing  pain,  are  ad- 
missible as  original  evidence;  and 
this  is  so  whether  they  may  be  made 
to  a  medical  attendant  or  other  per- 
son." Anderson  v.  Citizens  St.  R. 
Co.,  12  Ind.  App.  194,  38  N.  E.  1109. 

In    Houston    &    T.    C.    R.    Co.    v. 
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(C.)  Declarations  Must  Bi-  Involuntary.  —  But  declarations  by  an 
injured  person  concerning'  liis  injury  should  be  confined  to  involun- 
tary expressions  of  present  pain,  and  no  statements  made  by  him 
relating  to  any  other  matter  should  be  admitted/^ 

(D.)  Genuineness  of  Expressions.  —  It  is  for  the  trial  judge  to 
determine  whether  or  not  the  ^declarations  were  made  under  circum- 
stances permitting  the  inference  that  they  were  genuine  expres- 
sions ;"  but  whether  or  not  they  were  in  fact  real  or  feigned  is 
ultimately  for  the  jury  to  determine.'*^ 

(2.)  To  Whom  Declarations  May  Be  Made — (A.)  Generally.  —  The 
declarations  need  not  have  been  made  to  a  physician/*'  but  may 
be  proved  regardless  of  the  person  to  whom  they  were  made.''^ 
And  even  the  injured  person  has  been  permitted  to  testify  to  decla- 
rations made  by  himself.'**  It  has  been  held,  however,  that  declara- 
tions made  to  a  physician  are  entitled  to  more  weight  than  when 
made  to  one  not  a  physician.*^ 


Shafer,  54  Tex.  641,  testimony  of  a 
witness '  for  the  plaintiff  that  the 
plaintiff  used  often  to  say  after  the 
accident,  "  I  must  lie  down,  my  rup- 
ture hurts  me,"  was  held  admissible 
as  original  evidence  tending  to  show 
the  bodily  condition  of  the  plaintiff 
at  the  time  that  he  made  use  of  the 
expressions  of  pain  and  suffering. 

In  Hyatt  v.  Adams,  16  Mich.  180, 
it  was  held  that  evidence  of  exclama- 
tions of  pain  and  suffering  uttered  by 
the  deceased  during  and  after  the 
operation,  although  some  of  them 
were  made  in  the  absence  of  the  de- 
fendant, was  admissible  as  original 
evidence  tending  to  show  the  mal- 
practice of  the  defendant,  although 
not  for  the  purpose  of  aggravating 
damages. 

43.  Texas  State  Fair  v.  Marti,  30 
Tex.  Civ.  App.  132,  69  S.  W.  432. 

44.  Hewitt  v.  Eisenbart,  36  Neb. 
794,  55  N.  W.  252. 

45.  St.  Louis  &  S.  F.  R.  Co.  V. 
^lurrav.  ^5  Ark.  248,  18  S.  W.  50,  29 
Am.  St.  Rep.  22,  16  L.  R.  A.  787. 

46.  Sturgeon  v.  Sturgeon,  4  Ind. 
App.  232,  30  N.  E.  805 ;  Wilson  v. 
Granby,  47  Conn.  59,  36  Am.  Rep.  51. 
See  also  Davidson  v.  Cornell,  132  N. 
Y.  228,  30  N.  E.  573.  Compare  Lake 
St.  Elev.  R.  Co.  V.  Shaw,  203  111. 
39,  67  N.  E.  374- 

47.  Matteson  v.  New  York  C.  R. 
Co.,  35  N.  Y.  487,  91  Am.  Dec.  67; 
Carthage  Tpke.  Co.  v.  Andrews,  102 
Ind.   138,   I  N.  E.  364,  52  Am.  Rep. 


653;  Johnson  v.  McKee,  27  Mich. 
471,  wherein  the  court  said:  "  So  far 
as  they  were  not  narratives  of  past, 
as  well  as  of  present,  sufferings,  it 
has  been  well  settled  that  such  state- 
ments of  present  feelings  are  facts 
which  furnish  the  best  and  only  evi- 
dence of  such  physical  conditions  as 
are  not  open  to  discovery  by  the  sight 
or  other  senses  of  witnesses."  And 
see  other  cases  cited  supra  in  the  pre- 
ceding notes  of  this  section. 

In  Indiana  R.  Co.  v.  Maurer,  160 
Ind.  25,  66  N.  E.  156,  it  was  con- 
tended that  complaints  of  pain  made 
to  one  not  the  attending  physician, 
at  a  time  so  remote  from  the  time  of 
the  injury  as  not  to  be  a  part  of  the 
res  gestae,  are  mere  hearsay  and  not 
admissible,  but  the  court  held  the 
rule  to  be  otherwise. 

48.  Plummer  v.  Ossipee,  59  N.  H. 
55,  an  action  for  a  personal  injury, 
where  plaintiff  was  permitted  to  tes- 
tify that  at  the  time  of  the  accident 
she  said  she  thought  her  neck  was 
broken,  and  felt  at  one  time  that  she 
would  be  unable  to  get  home ;  the 
court  holding  that  such  testimony  was 
not  a  statement  of  her  declarations  of 
what  occurred,  made  after  the  acci- 
dent, but  of  a  part  of  the  occurrence 
itself  and  of  exclamations  indicative 
of   her    feelings. 

49.  Louisville.  N.  A.  &  C.  R.  Co. 
V.  Falvey,  104  Ind.  409,  3  N.  E.  839; 
Thomas  v.  Herrall,  18  Or.  546,  23 
Pac.  497;  Towle  V.  Blake,  48  N.  H. 
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(B.)  Effixt  of  Enabling  Statutks  as  to  Compktf.ncy  of  Party. 
The  fact  that  the  disabihty  of  a  party  to  testify  in  a  cause  in  his  own 
behalf  no  longer  exists,  does  not,  as  a  general  rule,  affect  the  com- 
petency of  evidence  of  exclamations  and  expressions  by  an  injured 
person  indicative  of  present  pain  and  distress.'*" 

(C.)  Distinction  Betwekn  Di-;clarations  and  Exclamations.  —  In 
some  jurisdictions,  however,  the  rule  is  subject  to  the  (qualification 
that  declarations  made  to  persons  other  than  the  medical  attendants 
of  the  party  are  not  received.''^  But  even  in  the  latter  case  evidence 
of  exclamations,  groans,  screams  and  the  like,  is  still  permitted  on 


92;  Perkins  v.  Concord  R.  Co.,  44  N. 
H.  223;  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Johns,  36  Kan.  769,  14  Pac.  237, 
59  Am.  Rep.  609,  where  the  court 
said:  "If  they  were  made  to  a 
physician  or  surgeon  while  he  was 
examining  the  party  as  a  patient,  for 
the  purpose  of  medical  or  profes- 
sional treatment,  and  for  that  pur- 
pose only,  the  declarations  would  be 
of  great  value.  If,  however,  they 
were  made  at  any  other  time  or  un- 
der any  other  circumstances,  they 
might  not  be  of  such  great  value.  If 
made  casually  to  some  person  not  a 
physician,  and  with  whom  the  party 
had  no  particular  relations,  they 
might  possibly  in  some  cases  be  of 
but  very  little  or  no  value.  (Reed  v. 
New  York  C.  Rid.  Co.,  45  N.  Y.  574.) 
Yet  generally  they  should  be  per- 
mitted to  go  to  the  jury  for  what 
they  are  worth." 

50.  Delaware,  L.  &  W.  R.  Co.  y. 
Roalefs,  70  Fed.  21 ;  Sanders  v.  Reis- 
ter,  I  Dak.  151,  46  N.  W.  680,  where 
it  was  insisted  that  "'  there  is  no 
longer  a  necessity  for  the  rule  un- 
der which  this  evidence  was  ad- 
mitted, and  it  being  based  wholly 
upon  necessity,  that  being  the  rea- 
son of  the  rule,  and  the  reason  fail- 
ing, the  rule  should  cease."  But 
the  court  in  overruling  the  conten- 
tion said  that  the  reason  of  the  rule 
admitting  such  evidence  was  not 
based  on  the  ground  that  there  was 
no  other  method  of  proving  the  fact. 

51.  Atlanta  St.  R.  Co.  v.  Walker, 
93  Ga.  462,  21  S.  E.  48;  Kennedy  v. 
Rochester  C.  &  B.  R.  Co.,  130  N.  Y. 
654,  29  N.  E.  141 ;  Davidson  v.  Cor- 
nell, 132  N.  Y.  228,  30  N.  E.  573; 
Roche  7'.  Brooklyn  C.  &  N.  R.  Co., 
105  N.  Y.  294,  II  N.  E.  630,  59  Am. 
Rep.  506. 
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To  Render  Evidence  of  Such  Dec- 
larations Admissible,  however,  the 
plaintiff  must  establish  the  fact  on 
which  the  exception  rests  —  that  is, 
that  the  declarations  were  made 
when  seeking  medical  aid.  Dela- 
ware, L.  &  W.  R.  Co.  V.  Roalefs,  70 
Fed.  21.  In  this  case  it  appeared 
simply  that  the  plaintiff  called  on  a 
physician  a  year  after  the  injury 
when  his  condition  had  much  im- 
proved, made  the  declarations  and 
requested  an  opinion  based  on  them 
and  a  physical  examination.  It  was 
held  that  the  inference  was  irre- 
sistible that  he  did  not  call  to  con- 
sult the  doctor  with  a  view  to  medi- 
cal aid,  but  to  employ  and  qualify 
him  as  an  expert  to  assist  in  main- 
taining the  action  then  pending,  and 
that  the  testimony  should  have  been 
excluded  in  the  first  instance,  and 
inasmuch  as  it  was  not  excluded 
the  court  should  have  charged  the 
jury  that  they  must  disregard  it. 

Under  the  New  York  Rule  exclud- 
ing evidence  of  declarations  of  exist- 
ing pain,  it  was  held  error  to  permit 
a  witness  to  prove  declarations  of 
the  plaintiff  that  her  arm  pained  her 
very  much,  even  though  at  the  same 
time  she  showed  her  arm  and  it  was 
swollen  and  red;  that  the  witness 
could  have  described  the  appearance 
of  the  arm,  but  the  plaintiff's  dec- 
laration that  it  pained  her  was  mere 
hearsay  and  should  not  have  been 
permitted.  Roche  v.  Brooklyn  C.  & 
N.  R.  Co.,  105  N.  Y.  294,  II  N.  E. 
630,  59  Am.  Rep.  506. 

In  Illinois,  evidence  of  complaints 
and  declarations  as  to  pain  and  suf- 
fering is  only  competent  if  made 
at  the  time  of  the  injury  so  as  to 
constitute  a  part  of  the  res  gestae  or 
when    made    to    a    physician    during 


INJURIES  TO  PERSON. 


391 


the  ground  that  it  is  a  better  and  clearer  and  more  vigorous  descrip- 
tion of  the  party's  then  existing  physical  condition  by  an  eye- 
witness than  could  be  given  in  any  other  way.**^ 

(3.)  Time  of  Acts  and  Declarations (A.)  Generally.  —  The  admis- 
sibility of  evidence  of  acts  or  declarations  indicative  of  pain  and 
suffering  is  not  so  much  dependent  upon  the  time  when  they  were 
made,^-''  as  upon  the  circumstances  under  which  they  were  made.^* 
Thus  the  competency  of  evidence  of  such  acts  or  declarations  is  not 
affected  by  the  fact  that  they  occurred  subsequent  to  the  time  when 
the  injury  was  received. ^^ 


treatment.  Lake  St.  Elev.  R.  Co.  v. 
Shaw,  203  111.  39,  67  N.  E.  374; 
Springfield  Consol.  St.  R.  Co.  v. 
Hoeffner,  175  111.  634,  51  N.  E.  884; 
West  Chicago  St.  R.  Co.  v.  Carr, 
170  III.  478,  48  N.  E.  992;  West  Chi- 
cago St.  R.  Co.  V.  Kennelly,  170  111. 
508,  48  N.  E.  996.  But  declarations 
by  an  injured  person  made  while 
under  examination  and  treatment  by 
his  physician  are  admissible.  Salem 
V.    Webster,    192   111.    369,   61    N.    E. 

52.  Roche  v.  Brooklyn  C.  &  N. 
R.  Co.,  105  N.  Y.  294,  II  N.  E.  630, 
59  Am.  Rep.  506 ;  Hagenlocher  v. 
Coney  I.  &  B.  R.  Co.,  99  N.  Y.  136, 
I  N.  E.  536. 

53.  Kansas  City,  Et.  S.  &  M.  R. 
Co.  V.  Stoner,  51  Fed.  649;  Texas  & 
P.  R.  Co.  V.  Barron,  78  Tex.  421,  14 
S.  W.  698,  where  the  court,  in  hold- 
ing that  the  time  which  may  have 
elapsed  between  the  injury  and  the 
declarations  is  of  minor  importance, 
said :  "  The  question  was.  What 
was  his  feeling  at  the  time  of  speak- 
ing? Whether  that  was  sometime 
after  the  accident  or  not  might  af- 
fect the  weight  to  be  given  to  the 
evidence  as  tending  to  establish  that 
he  was  injured  in  the  wreck,  but 
would  not  affect  its  admissibility." 
See  also  Southern  I.  R.  Co.  v.  Davis, 
32  Ind.  App.  569,  69  N.  E.  550. 
Compare  Lake  St.  Elev.  R.  Co.  v. 
Shaw,  203  III.  39,  67  N.  E.  374. 

54.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Stoner,  51  Fed.  649. 

In  Central  R.  Co.  v.  Smith,  76  Ga. 
209,  2  Am.  St.  Rep.  31,  it  was  held 
error  to  permit  a  witness  to  testify 
of  the  plaintiff :  "  Indeed,  he  threat- 
ened that  if  he  did  not  get  better 
he  would  take  his  life;  he  contem- 
plated suicide."  The  court,  in  speak- 
ing   of    the    rule    permitting    repre- 


sentations by  an  injured  person  as 
to  pain  and  suffering,  said :  "  But 
this  rule,  particularly  its  latter 
branch,  is  to  be  very  carefully 
guarded  and  restricted  in  its  appli- 
cation, especially  where  it  is  apparent 
that  the  declarations  constitute  no 
part  of  the  res  gestae,  diX\<l  many  have 
been  made  for  the  purpose  of  pro- 
moting some  ulterior  scheme,  as  for 
the  purpose  of  being  used  in  evi- 
dence in  a  contemplated  or  pending 
lawsuit  brought  to  recover  damages 
for  the  injury  from  which  the  part}' 
insists  he  is  suffering." 

55.  Gray  v.  McLaughlin,  26  Iowa 
124;  Blair  v.  Madison  Co.,  81  Iowa 
313,  46  N.  W.  1093;  International  & 
G.  N.  R.  Co.  V.  Kuehn,  2  Tex.  Civ. 
App.  210,  21  S.  W.  58;  Bennett  v. 
Northern  P.  R.  Co.,  i  N.  D.  112, 
49  N.  W.  408,  wherein  the  court 
said :  "  We  are  very  clearly  of  the 
opinion  that  this  evidence  was  ad- 
missible, both  on  principle  and  un- 
der the  great  weight  of  the  adjudi- 
cations. There  was  no  attempt  to 
prove  a  narration  by  him  of  a  past 
transaction.  He  was  not  stating 
that  the  night  before  he  had  suffered 
pain.  He  was  making  no  commu- 
nication  whatever  to  her.  It  was 
only  the  involuntary  expression  of 
suffering.  True,  it  might  have  been 
simulated,  but  that  was  a  question 
for  the  jury.  The  evidence  of  the 
physician  relating  to  the  extent  of 
his  injuries  must  have  rested  in 
some  degree  upon  statements  of  the 
plaintiff  to  him,  and  therefore  upon 
what  is  more  truly  hearsay  than  ex- 
clamations of  pain.  The  testimony 
of  the  medical  expert  may  often  be 
founded  mainly  upon  such  interested 
declarations  of  the  patient,  and  yet 
its  competency  cannot  be  seriously 
questioned.     On  the  other  hand,   the 

Vol.  VII 


3«J2 


INJURIES  TO  PERSON. 


Evidence  of  How  an  Injured  Person  Habitually  Acted  after  the  injury 
is  competent  for  the  purpose  of  estabhshing  the  extent  of  his 
injury;''"  as,  for  example,  that  while  engaged  in  labor  he  limped/'^ 

(B.)  Statements  Made  Pending  Action.  —  If  the  statements  were 
of  such  a  character  that  if  made  before  the  action  was  brought 
they  would  be  admissible,  then  the  mere  fact  that  the  action  was 
pending  when  they  were  made  does  not  render  them  inadmissible, 
but  that  fact  goes  merely  to  their  weight  as  evidence.'^* 

Cringing,  Shrinking,  Etc.  —  Testimony  of  a  physician  appointed  to 
examine  the  injured  person  as  to  cringing  or  shrinking  from  touch 
or  pressure  on  the  injured  parts  should  be  received  only  on  clear 
proof  that  the  cringing  or  shrinking  was  involuntary.'^'' 

(C.)  Declarations  Made  in  Contemplation  op  Action.  —  But  the 
rule  permitting  evidence  of  acts  or  declarations  indicative  of  pain 
or  suffering  by  an  injured  person  does  not  permit  the  reception  of 
testimony  of  a  physician  as  to  such  declarations,""  made  to  him  when 
he  was  called  for  the  express  purpose  of  qualifying  him  as  a  witness 


rule  allowing  the  proof  of  the  ex- 
pression of  present  pain  will  rarely 
result  in  imposition  upon  juries  or 
other  triers  of  questions  of  fact. 
Other  facts  in  the  case  will  generally 
aid  them  in  determining  how  much 
of  real  and  how  much  of  fictitious 
pain  the  expression  of  sufYering 
shadows  forth." 

56.  Winter  v.  Central  I.  R.  Co., 
80  Iowa  443,  45  N.  W.  72)7,  where 
the  court  said  that  the  rule  ex- 
cluding evidence  of  declarations  is 
not  applicable ;  that  in  making  dec- 
larations as  to  his  disability  a  per- 
son necessarily  has  in  mind  his  own 
interests  and  in  his  actions  not  so. 
True,  he  may  dissemble  by  actions 
as  well  as  by  words,  but  not  prob- 
ably through  a  long-continued  course 
of  action. 

Where  a  Personal  Injury  Consists 
of  a  Serious  Fracture  of  the  Skull, 
evidence  of  the  injured  person's 
conduct  prior  to  and  subsequent  to 
the  injury  is  admissible  as  tending 
to  show  the  nature,  extent  and  prob- 
able duration  of  his  injuries.  Chi- 
cago T.  T.  R.  Co.  V.  Kotoski,  199 
111.  383,  6s  N.  E.  350. 

57.  Pringle  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  64  Iowa  613,  21  N.  W. 
108,  wherein  the  court  said: 
"  Surely  the  fact  that  one  limps 
while  in  the  discharge  of  his  ordi- 
nary duty  is  evidence  of  lameness 
and   indicates  an   injury   of  the   limb 
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and   its  extent.     It  is  not  in   the  na- 
ture of  declarations." 

58.  Barber  v.  Merriam,  11  Allen 
(Mass.)  322;  Hatch  v.  Fuller,  131 
Mass.  574;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Johns,  36  Kan.  769,  14  Pac. 
~2)7-  59  Am.  Rep.  609. 

Evidence  of  the  natural  and  ordi- 
nary exclamations  of  present  pain 
and  suffering  by  the  plaintiff  in  an 
action  for  a  personal  injury  is  ad- 
missible in  evidence  for  him,  al- 
though they  were  made  after  the 
commencement  of  the  action,  if  the 
surrounding  circumstances  are  free 
from  suspicion  of  any  motive  of 
making  testimony  for  himself. 
Strudgeon  v.  Sand  Beach,  107  Mich. 
496,  65  N.  W.  616,  so  holding  of 
expressions  made  by  a  child  of  ten- 
der age  in  his  own  home  and  in  the 
presence  of  one  of  the  immediate 
members  of  his  family  and  not  in 
the  presence  of  any  medical  attend- 
ants. 

59.  McKormick  v.  West  Bay 
City,  no  Mich.  265,  68  N.  W.  148. 

60.  Iowa.  —  Townsend  v.  Des 
Moines,  42  Iowa  658. 

Michigan.  —  McKormick  v.  West 
Bay  City,  no  Mich.  265,  68  N.  W. 
148;  Laughlin  v.  Street  R.  Co.  of 
Grand  Rapids,  80  Mich.  154.  44  N. 
W.  1049;  Grand  Rapids  v.  Huntley, 
38  Mich.  537,  31  Am.  Rep.  321. 

Texas.  —  International  &  G.  N.  R. 
Co.  V.  Kuehn,  2  Tex.  Civ.  App.  210, 
21  S.  W.  58. 
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in  a  prospective  action,  or  in  an  action  then  pending.^^  There  is 
authority,  however,  to  support  the  proposition  that  the  fact  that  the 
injured  person  had  in  contemplation,  or  had  instituted,  such  an 
action  does  not  affect  the  competency  of  such  testimony,  but  may  be 
considered  by  the  jury  in  giving  it  weight."^ 

The  Reason  assigned  for  the  exclusion  of  the  testimony  referred 
to  in  the  previous  paragraph  is  that  to  allow  such  statements 
would  be  to  allow  the  party  to  give  in  evidence  his  declarations  made 


Wisconsin.  —  Abbot  v.  Heath,  84 
Wis.  314,  54  N.  W.  574;  Quaifc  v. 
Chicago  &  N.  W.  R.  Co.,  48  Wis. 
513,  4  N.  W.  658,  33  Am.   Rep.  821, 

Compare  Stone  v.  Chicago,  St.  P. 
M.  &  O.  R.  Co.,  88  Wis.  98,  59  N. 

w.  457. 

Rule  Stated. —  In  Missouri,  K.  & 
T.  R.  Co.  V.  Sanders,  12  Tex.  Civ. 
App.  5,  3?,  S.  W.  245,  the  court,  in 
speaking  of  evidence  of  declarations 
by  an  injured  person  to  his  physi- 
cian explanatory  of  his  symptoms, 
said :  "  Declarations  as  to  present 
pain,  which  are  not  instinctive,  but 
are  made  when  there  has  been  an 
opportunity  to  think  over  the  mat- 
ter in  reference  to  prospective  litiga- 
tion, are  inadmissible  when  the  dec- 
larations  involve  a  statement  of  the 
cause  of  the  injury,  though,  when 
offered  as  instinctive  indications  of 
pain,  they  are  admissible  to  prove 
such  pain,  whenever  at  issue,  no 
matter  how  long  after  the  injury  re- 
ceived. Declarations  to  prove  past 
pain  have  also  been  held  admissible 
when  made  to  a  physician  or  nurse 
for  the  purpose  of  enabling  him  to 
form  his  opinion  in  the  case." 

Declarations  Before  Officer  Taking 
Deposition.  _  In  Gulf  C.  &  S.  F.  R. 
Co.  V.  Ross,  II  Tex.  Civ.  App.  201, 
32  S.  W.  730,  it  was  held  error  to 
permit  an  officer  to  testify  to  com- 
plaints made  by  the  plaintiff  when 
he  was  taking  her  deposition.  The 
court  said :  "  The  declarations  as 
narrated  by  this  witness  do  not  come 
within  this  rule.  In  no  sense  can 
they  be  regarded  as  spontaneous,  or 
concomitant  expressions  of  pain  or 
suffering;  and  there  is  still  less  rea- 
son for  holding  the  declarations  to 
be  part  of  the  res  gestae,  made,  as 
they  were,  some  eight  months  after 
the  collision  between  plaintiff's  wag- 
on and  the  defendant's  train,  and 
made  to  the  officer  taking  her  depo- 


sition, to  be  read  in  a  suit  pending 
against  defendant,  and  in  the  result 
of  which  the  declarant  is  directly 
interested." 

61.  Stewart  v.  Everts,  76  Wis. 
35,  44  N.  W.  1092,  20  Am.  St.  Rep. 
17;  Jones  V.  Portland,  88  Mich.  598, 
50  N.  W.  731,  16  L.  R.  A.  437- 

62.  In  Matteson  v.  New  York  C. 
R.  Co.,  35  N.  Y.  487,  it  was  held 
that  evidence  of  complaints  and  dec- 
larations of  pain  and  suffering  made 
to  an  examining  physician  was  ad- 
missible, notwithstanding  that  the 
examinations  referred  to  were  made 
by  the  physicians  after  the  suit  was 
commenced  and  with  a  view  to  their 
testifying  therein  as  to  the  result  of 
the  examination,  because  it  did  not 
appear  that  the  plaintiff  knew  that 
such  was  their  object. 

One  who  has  brought  an  action 
for  a  personal  injury  may  prove,  as 
tending  to  show  its  nature  and 
extent,  his  own  statements  made  to 
an  examining  physician  while  suft'er- 
ing  under  such  injury,  in  regard  to 
his  inability  to  move  certain  portions 
of  his  body  and  the  pain  produced 
by  other  motions,  notwithstanding 
such  examination  was  made  by  the 
physician  after  the  commencement 
of  the  suit,  and  with  a  view  to  behig 
a  witness  at  the  trial  in  regard  to 
the  character  of  the  plaintiff's  in- 
jury.    Kent   V.   Lincoln,   2^   Vt.    591. 

In  Missouri.  K.  &  T.  R.  Co.  v. 
Johnson,  95  Tex.  409,  67  S.  W.  768, 
afil ruling  (Tex.  Civ.  App.),  67  S. 
W._  769,  it  was  held  that  while  decla- 
rations of  an  injured  person  of  the 
fact  of  his  suffering  pain  made  to 
an  expert  on  an  occasion  prepared 
by  himself,  for  the  sole  purpose  of 
furnishing  the  expert  with  informa- 
tion on  which  to  base  an  opinion 
favorable  to  plaintiff,  the  rule  does 
not  go  so  far  as  to  exclude  evidence 
of     exclamations,     shrinkings       and 
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not  under  oath,  to  lx)lstcr  up  and  confirm  his  statements  made  upon 
the  trial  under  oath."'' 

Competency  of  Party  as  Witness. —  This  rule  of  exclusion  is  held 
to  he  especially  applicable  to  a  case  where  the  person  whose  state 
of  health  or  whose  injuries  are  the  subject  of  controversy  is  him- 
self a  competent  witness  in  the  case,  and  is  sworn  and  examined  in 
regard  to  his  health  or  injury."* 

b.  Statements  by  Physicicvis  at  Examination.  —  Testimony  as  to 
what  the  physician  of  an  injured  person  said  at  an  examination 
made  by  him  of  such  person  is  mere  hearsay,  and  should  not  be 
received.®^ 

c.  Testimony  of  the  Injured  Person.  —  The  injured  person  is  a 
competent  witness  to  testify  to  his  feelings,  pains  and  symptoms,  as 
well  as  to  all  the  characteristics  of  the  injury,  internal  or  external, 
so  far  as  the  same  were  perceptible  to  the  senses,  and  do  not  require 
the  exercise  of  scientific  skill  and  knowledge  ;^®  and  indeed  it  has 
been  held  that  he  is  better  qualified  to  testify  to  such  matters  than 


other  expressions  which  appear  to  be 
the  instinctive  or  spontaneous  be- 
trayal of  pain,  although  made  under 
the  same  circumstances. 

If  the  declarations  are  made  to  a 
physician  or  other  person  merely  for 
the  purpose  of  obtaining  testimony 
in  a  contemplated  action  they  may 
be  of  very  little  value  and  possibly 
may  in  some  cases  be  wholly  ex- 
cluded. Atchison,  T.  &  S.  F.  R.  Co. 
7'.  Johns.  36  Kan.  769,  14  Pac.  237, 
59  Am.  Rep.  609. 

63.  Stewart  v.  Everts,  76  Wis. 
35,  44  N.  W.  1092,  20  Am.  St.  Rep. 
17- 

64.  Stewart  v.  Everts,  76  Wis.  35, 
44  N.  W.  1092,  20  Am.  St.  Rep.  17. 

65.  Armstrong  v.  Ackley,  71  Iowa 
•76,  32  N.  W.  180. 

Declarations  by  Surgeon  During 
Performance  of  Operation In  Ala- 
bama, G.  S.  R.  Co.  V.  Arnold,  80 
Ala.  600,  2  So.  22)7,  it  was  held  that 
while  the  nature  and  danger  of  the 
operation  to  which  plaintiiif  was  sub- 
jected are  proper  circumstances  to 
be  considered  in  determining  the 
anxiety  and  mental  and  physical 
pain  caused  thereby,  and  while  it 
may  have  been  proper  to  show  the 
mere  fact  that  he  was  informed, 
without  calling  for  the  declarations 
themselves,  it  is  not  permissible  to 
prove  by  the  plaintiff  for  any  pur- 
pose what  the  surgeon  said  to  him. 
They  do  not  fall  within  any  of  the 
exceptions    to    the    general    rule    of 
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the  inadmissibility  of  hearsay  evi- 
dence. 

In  Florida  C.  &  P.  R.  Co.  v. 
Lucas,  no  Ga.  121,  35  S.  E.  283,  a 
personal  injury  action,  it  was  con- 
tended by  the  defendant  that  if  the 
plaintiff  was  suffering  from  disease 
it  was  the  result  of  a  disease  con- 
tracted long  prior  to  the  injury. 
There  was  evidence  that  before  the 
injury  the  plaintiff  was  in  a  hospital 
for  treatment  of  such  a  disease ;  and 
evidence  of  a  witness  as  to  a  state- 
ment he  had  heard  one  of  the  doc- 
tors of  the  hospital  make  touching 
the  condition  of  the  plaintiff  when 
leaving  the  hospital  to  the  effect  that 
she  was  cured  was  excluded  as  hear- 
say. 

66.  Martin  v.  Sherwood,  74  Conn. 
475,  51  Atl.  526;  Healy  v.  VisaHa  & 
T.'R.  Co.,  ioi  Cal.  585,  36  Pac.  125; 
Atlanta  Consol.  St  R.  Co.  v.  Wal- 
ker, 93  Ga.  462,  21  S.  E.  48;  Creed 
V.  Hartman,  8  Bosw.  (N.  Y. )  123; 
Wright  V.  Ft.  Howard,  60  Wis.  119, 
18  N.  W.  750,  50  Am.  Rep.  350. 

In  Spurrier  v.  Front  St.  C.  R. 
Co.,  3  Wash.  659,  29  Pac.  346,  an 
action  to  recover  damages  for  a  per- 
sonal injury,  it  was  held  that  testi- 
mony of  the  plaintiff  as  to  an  inter- 
nal injury  suffered  by  her  was  com- 
petent; that  it  was  not  merely  her 
opinion  on  a  matter  calling  for  ex- 
pert testimony ;  that  it  was  not  ex- 
pert testimony  but  testimony  of  a 
fact,    and    certainly   "  the   best   char- 
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any  one  else.®^     But  it  is  error  to  permit  him  to  give  his  opinion 
that  the  injury  causing  the  pains  and  symptoms  is  permanent/'® 
d.  Testimony  of  Non-Expert  Witnesses.  —  (l.)  Generally.  —  On  an 


acter  of  testimony  that  could  have 
been  adduced.  ...  If  pain  and 
suffering  cannot  be  proven  by  the 
person  who  suffers,  it  would  be  a 
hard  matter  to  establish  it.  This 
kind  of  testimony  is  almost  uni- 
versally offered  in  cases  of  this  kind, 
and  we  are  unable  to  find  a  case 
where  an  objection  to  it  has  ever 
been  sustained." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Click  (Tex.  Civ.  App.),  2,^  S.  W. 
226,  the  plaintiff  was  properly  per- 
mitted to  testify  "  I  am  worse 
than  I  was  and  getting  worse  every 
year." 

In  Sellman  v.  Wheeler,  95  Md. 
751,  54  Atl.  512,  it  was  held  proper 
to  permit  the  injured  person  to  an- 
swer the  question,  "  How  did  this 
injury  which  you  speak  of  affect 
you  ? ''  to  which  he  answered  that  it 
made  him  nervous,  since  that  was  a 
simple  description  of  his  physical 
condition  and  of  facts  which  he 
knew. 

Fracture  of  Ribs — In  a  personal 
injury  action  the  plaintiff  is  a  com- 
petent witness  to  testify  that  his  ribs 
were  broken,  and  it  is  not  necessary 
that  he  should  be  a  medical  expert. 
Ferguson  v.  Davis  Co.,  57  Iowa  601, 
10  N.  W.  906,  wherein  the  court 
said :  "  A  fracture  of  the  ribs  may 
be  of  such  unmistakable  a  character 
that  the  person  having  sustained  the 
injury  may  have  positive  knowledge 
of  the  fact.  In  such  case  he  does 
not  give  an  opinion  as  an  expert, 
but  states  simply  a  fact.  Anyone 
who  knows  a  fact  may  testify  in  re- 
gard to  it.  It  is  not  necessary  that 
a  witness  should  be  an  expert  before 
he  can  be  allowed  to  testify  that  his 
ribs  were  fractured.  If  his  conclu- 
sions are  not  based  upon  sufficient 
knowledge,  that  may  be  shown  upon 
cross-examination.  Surely  a  wit- 
ness, without  being  an  expert,  may 
testify  that  his  arm  or  his  leg  was 
broken,  and  he  may  have  as  satisfac- 
tory knowledge  of  the  fracture  of  a 
rib." 

In  Wright  v.  Ft.  Howard,  60  Wis. 
T19,  18  N    W.  750,  50  Am.  Rep.  350, 


the  plaintiff  was  asked :  "  What  in- 
jury are  you  suffering  from  now  in 
consequence  of  that  fall?"  This 
was  objected  to  as  immaterial  and 
incompetent,  and  for  the  further 
reason  that  the  witness  had  not 
shown  that  she  had  medical  knowl- 
edge, or  was  capable  of  testifying 
as  an  expert.  The  court,  in  holding 
the  question  material  and  competent, 
said :  "  Was  it  objectionable  for 
want  of  medical  knowledge  or  ca- 
pacity of  the  witness  to  testify  as 
an  expert?  The  mere  opinion,  with- 
out knowledge,  of  a  non-expert  is 
inadmissible.  Yank  v.  State,  51  Wis. 
469.  But  here  the  inquiry  was 
as  to  what  injury  the  witness  her- 
self was  then  suffering  from  in  con- 
sequence of  the  fall.  It  did  not 
necessarily  call  for  the  exercise  of 
any  scientific  knowledge  or  skill. 
It  called  for  facts  relating  to  the 
then  present  condition  of  the  wit- 
ness, her  suffering  and  the  source  of 
it.  The  nature  of  the  injury  was 
such  that  the  cause  of  her  suffering 
was  more  or  less  latent  and  con- 
cealed from  common  observation, 
and  yet  necessarily  perceptible  to  the 
senses  of  the  witness.  It,  in  effect, 
asked  her  what  pain  or  disability 
she  was  then  enduring  in  conse- 
quence of  the  fall." 

In  Kline  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.,  50  Iowa  656,  the  plain- 
tiff was  asked  :  "  State  whether  you 
are  able,  with  your  hand  in  its  pres- 
ent condition,  to  do  the  same  kind  of 
work  that  you  had  previously  been 
accustomed  to?  Could  you  brake  or 
could  you  couple  cars?"  It  was 
held  that  the  question  did  not  call  for 
the  opinion  of  the  witness  as  to  the 
extent  and  permanency  of  the  injury, 
but  called  for  a  fact  purely  as  to 
whether  the  plaintiff  could  do  the 
specified  work  in  his  present  condi- 
tion. 

67.  W^right  v.  Ft.  Howard,  60 
Wis.  119,  18  N.  W.  750,  50  Am.  Rep. 
350. 

68.  Atlanta  Consol.  St.  R.  Co.  v. 
Walker,  93  Ga.  462,  21  S.  E.  48. 
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issue  as  to  the  nature  and  extent  of  a  jiersonal  injury,  persons  who 
have  consorted  with  the  injured  i)erson"''  may  testify  to  facts  within 
their  observation  as  to  his  physical   conchtion,'"  such  as   weakness 


69.  Elliott  V.  Van  Buren,  33  Mich. 
49,  20  Am.  Rep.  668. 

70.  United  States. —  Bahimore  & 
O.  R.  Co.  V.  Rambo,  59  Fed.  75. 

Alabama.  —  Southern  &  N.  A.  R. 
Co.  V.  McLendon,  63  Ala.  266. 

California.  —  Healy  v.  Visalia  &  T. 
R.  Co.,  loi  Cal.  585,  36  Pac.  125. 

Indiana.  —  Carthage  Tpke.  Co.  v. 
Andrews,  102  Ind.  138,  i  N.  E.  364, 
S2  Am.  Rep.  653;  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Holsapple,  12  Ind. 
App.  301,  38  N.  E.   1 107. 

lozva.  —  Winter  v.  Central  I.  R. 
Co.,  80  Iowa  443,  45  N.  W.  737; 
Weber  v.  Creston,  75  Iowa  16,  39 
N.  W.  126;  Stone  v.  Moore,  83  Iowa 
186,  49  N.  W.  76;  Spears  v.  Mt.  Ayr, 
66  Iowa  721,  24  N.  W.  504. 

Michigan.  —  Langworthy  v.  Greene 
Twp.,  88  Mich.  207,  50  N.  W.  130; 
Will  V.  Mendon,  108  Mich.  251,  66 
N.  W.  58. 

Minnesota.  —  Tierney  v.  Minneap- 
olis &  St.  L.  R.  Co.,  33  Minn.  311,  23 
N.  W.  229,  53  Am.   Rep.  35. 

New  Hampshire.  —  Chamberlain  v. 
Ossipee,  60  N.  H.  212. 

Pennsylvania.  — homhavd  &  S.  St. 
P.  R.  Co.  V.  Christian,  124  Pa.  St. 
114,  16  Atl.  628;  Monongahela  Wa- 
ter Co.  V.  Stewartson,  96  Pa.  St. 
436. 

Washington. — Birkel  v.  Chandler, 
26  Wash.  241,  66  Pac.  406. 

West  Virginia.  —  Lawson  v.  Con- 
away,  37  W.  Va.  159,  16  S.  E.  564, 
38  Am.  St.  Rep.  17,  18  L.  R.  A.  627. 

Wisconsin.  —  Keller  v.  Oilman,  93 
Wis.  9,  66  N.  W.  800;  Bridge  v. 
Oshkosh,  71  Wis.  363,  37  N.  W.  409. 

A  person  who  was  well  acquainted 
with  the  plaintiff  in  a  personal  in- 
jury action  before  the  accident  may 
testify  as  to  whether  or  not  she  was 
then  in  good  health.  A  person's 
physical  condition,  whether  apparent- 
ly in  good  or  bad  health,  sick  or 
well,  suffering  from  disease  and  the 
like,  may  involve  to  some  extent  the 
opinion  of  a  witness,  but  it  is,  never- 
theless, a  fact  requiring  no  especial 
skill  in  determining  and  to  which  any 
intelligent       witness       may      testify. 
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Smallcy  v.  Appleton,  70  Wis.  340,  35 
N.  W.  729. 

In  Peterson  v.  Seattle  T.  Co., 
23  Wash.  615,  63  Pac.  539,  53  L.  R. 
A.  586,  an  acquaintance  of  the  plain- 
tiff testified  as  to  his  appearance  prior 
to  the  accident  as  having  been  that 
of  "a  healthy-looking  man  —  a  strong 
laborer,"  and  as  to  his  appearance 
since,  as  looking  more  thin  and  pale, 
and  not  .seeming  to  hear  as  well  as 
before,  and  being  more  quiet  in  man- 
ner. The  plaintiff's  wife  testified  as 
to  his  e.xcited  condition  when  he 
came  home  on  the  evening  after  the 
accident,  and  his  complaining  that 
night  of  pain  in  his  head  and  back, 
and  as  to  his  impaired  condition  in 
various  respects  from  that  time  on- 
ward. It  was  held  that  as  these  wit- 
nesses had  observed  the  appearance 
and  conduct  of  the  plaintiff  before 
and  after  the  accident  their  testi- 
mony was  properly  received. 

In  Chamberlain  c^  Ossipee,  60  N. 
H.  212,  a  personal  injury  action,  the 
defendants  claimed  that  the  injury 
was  simulated  and  it  was  held  proper 
to  permit  the  plaintiff's  witness  to 
testify  what  she  saw  in  the  plaintiff's 
conduct  indicating  distress  when  the 
witness  was  apparently  asleep;  that 
the  conduct  and  expressions  of  the 
plaintiff  indicative  of  the  condition  of 
her  mental  or  bodily  health  were 
competent  evidence  on  that  subject. 

Apparent  Stiffness  in  Leg  and  Back, 
In  Fordyce  v.  Moore  (Tex.  Civ. 
App.),  22  S.  W.  23s,  it  was  held 
proper  to  permit  the  plaintiff's  step- 
father to  testify  that  plaintiff  had  not 
walked  naturally  since  the  next 
morning  after  she  got  home;  that 
her  leg  appeared  to  be  stiff  and  that 
there  was  a  stiffness  about  her  back; 
the  evidence  was  admissible  to  show 
the  plaintiff's  condition  and  the  prob- 
able effect  upon  her  of  the  injury. 

Apparent  Condition  "While  Giving 
Deposition.  _  Testimony  of  an  officer 
as  to  the  apparent  condition  of  an 
injured  woman  at  the  time  he  was 
taking  her  deposition  is  admissible. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Ross,  11 
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and  helplessness/^  lameness,"  and  the  fact  and  degree  of  suffering 
which  he  endured.'^''  And  where  the  appearance  of  an  injured 
person  has  already  been  stated  in  detail,  a  non-professional  witness 
is    properly   permitted  to   state   that   it   has   not   improved,   but   in 


Tex.  Civ.  App.  201,  32  S.  W.  730. 
See  also  Kansas  City,  Ft.  S.  &  M. 
R.  Co.  V.  Stoner,  51   Fed.  649. 

Numbness In    Will   v.    Mendon, 

108  Mich.  251,  66  N.  W.  58,  it  was 
held  that  a  witness  who  had  attended 
the  injured  person  might  testify  to 
a  numbness  of  the  patient's  limb 
as  a  fact  within  his  observation. 

71.  Weakness,  Helplessness,  Etc. 
Shelby  v.  Clagett,  46  Ohio  St.  549, 
22  N.  E.  407,  5  L.  R.  A.  606;  Harris 
V.  Detroit  City,  76  Mich.  227,  42  N. 
W.  nil,  where  the  witnesses  were 
asked  to  describe  the  situation  of  the 
plaintiflf  as  they  saw  her  the  day  after 
the  injury  and  to  state  if  they  could 
form  a  judgment  whether  she  had 
the  full  use  of  her  arm  and  whether 
she  was  able  to  work. 

In  Birmingham  R.  &  El.  Co.  v. 
Franscomb,  124  Ala.  621,  27  So.  508, 
it  was  held  that  a  statement  of  a 
witness  speaking  of  the  physical  con- 
dition of  the  plaintiff  that  he  "seemed 
to  be  very  weak "  was  proper,  as  it 
was  but  the  equivalent  of  the  expres- 
sion that  "  he  appeared  to  be  very 
weak,"  and  consequently  was  nothing 
more  than  a  statement  of  a  fact,  or 
at  most  a  conclusion  of  fact. 

Use  of  Arm.  —  In  Harris  v.  De- 
troit City,  76  Mich.  227.  42  N.  W. 
nil,  it  was  held  permissible  to  ask 
a  witness,  "  Now,  from  what  you 
have  seen  of  her  can  you  state 
whether  she  has  the  full  use  of  her 
left  arm?  " 

In  Gulf  C.  &  S.  F.  R.  Co.  V. 
Reagan  (Tex.  Civ.  App.),  34  S.  W. 
796,  it  was  held  that  the  testimony 
of  a  person  to  whose  house  the  plain- 
tiff went  after  the  injury,  that  the 
plaintiff  "  was  not  well  able  to  leave 
much  sooner,  and  that  she  suffered 
much  pain  in  head  and  back,  and  the 
back  in  particular;"  and  the  evidence 
of  another  witness  that  he  had  to 
help  the  plaintiff  out  of  the  buggy 
upon  reaching  his  house  was  not  ob- 
jectionable as  being  mere  conclusions 
or  opinions. 

72.  In  Taylor  v.  Grand  Trunk  R. 


Co.,  48  N.  H.  304,  it  was  held  that 
testimony  of  a  witness  that  the  in- 
jured person  was  more  lame  in  the 
morning  than  on  the  day  before  was 
not  objectionable  as  matter  of  opin- 
ion ;  but  was  a  statement  of  fact  open 
very  largely  to  common  observation. 

In  St.  Louis  &  S.  W.  R.  Co.  v. 
Brown  (Tex.  Civ.  App.),  69  S.  W. 
lOio,  a  non-professional  witness  was 
held  to  have  been  properly  permitted 
to  testify  that  the  plaintiff  limped, 
appeared  to  be  crippled  and  was  un- 
able to  work,  stating  that  he  based 
his  statement  on  the  fact  that  the 
plaintiff  walked  as  though  crippled, 
worked  slowly,  walked  with  a  stick, 
etc. 

73.  California.  —  Green  v.  Pacific 
Lumb.  Co.,  130  Cal.  435,  62  Pac.  "jdj. 

Illinois.  —  Chicago  &  E.  I.  R.  Co. 
V.  Randolph,  199  111.  126,  65  N.  E. 
142 ;  Cicero  &  P.  St.  R.  Co.  v.  Priest, 
190  111.  592,  60  N.  E.  814. 

Indiana.  —  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Miller,  141  Ind.  533,  37  N. 
E.  343- 

Michigan.  —  Kelley  v.  Detroit,  L. 
&  N.  R.  Co.,  80  Mich.  22,7,  45  N.  W. 
90,  20  Am.    St.   Rep.  514. 

Minnesota.  —  Isherwood  v.  H.  J. 
Jenkins  Lumb.  Co.,  87  Minn.  388,  92 
N.  W.  230. 

Ohio.  —  Shelby  v.  Clagett,  46  Ohio 
St.  546,  22  N.  E.  407,  5  L.  R.  A.  606. 

Wisconsin.  —  Heddles  v.  Chicago 
&  N.  W.  R.  Co.,  77  Wis.  228,  46  N. 
W.  IIS,  20  Am.  St.  Rep.  106. 

Compare  Lombard  &  S.  S.  P. 
R.  Co.  V.  Christian,  124  Pa.  St. 
114,  16  Atl.  628,  in  which  it  was 
held  that  a  witness  who  was  in  no 
sense  an  expert  might  testify  to  dis- 
tinct facts  observed  by  him  indicat- 
ing the  physical  condition  of  the 
plaintiff  at  a  time  referred  to,  but 
could  not  state  how  the  plaintiff  suf- 
fered in  any  part  of  his  person ;  that 
"  as  to  those  subjects  she  could  have 
no  actual  knowledge  of  her  own  and 
no  information  except  from  [plain- 
tiff's]    declaration,    which    of    course 
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fact  has  grown  worse."^  And  the  testimony  of  non-expert  witnesses 
to  facts  which  come  within  their  observation  relating  to  the  phys- 
ical condition  of  an  injured  person  with  whom  they  have  consorted 
is  not  to  be  excluded  on  the  ground  that  such  testimony  is  inferior 
in  degree  to  that  of  physicians.''^ 

Cause  of  Suffering,  —  A  non-expert  should  not  be  permitted  to 
give  his  opinion  as  to  the  cause  of  suffering.'''^ 

(2.)  Basis  of  Opinion.  —  But  the  opinion  of  an  non-expert  to  be 
admissible  must  be  founded  on  his  own  observation  of  the  person  to 


would  be  inadmissible  both  as  hear- 
say and  secondary  evidence." 

74.  St.  Louis  &  S.  W.  R.  Co.  V. 
Brown  (Tex.  Civ.  App.),  69  S.  W. 
1 010. 

"  In  determining  whether  an  in- 
jured person  is  growing  better  or 
worse,  a  non-expert  witness  must 
necessarily  express  an  opinion,  for, 
as  the  cases  we  have  cited  hold,  the 
fact  is  one  that  cannot  be  described 
bv  any  other  than  an  expert  witness. 
Any  witness  of  ordinary  intelligence 
may  be  able  to  state  that  a  sick  or 
wounded  person  has  grown  worse  or 
has  improved  without  being  able  to 
give  an  accurate  description  of  his 
condition,  and  this  brings  the  case 
fully  within  the  authorities.  Un- 
doubtedly, the  facts  on  which  the 
conclusion  rests  may  be  asked  for 
on  cross-examination,  but  the  opinion 
is  not  incompetent  merely  because  the 
witness  cannot  adequately  state  the 
grounds  on  which  it  rests,  although 
the  failure  to  do  so  may,  perhaps, 
weaken  its  probative  force.  But  in 
this  case  the  facts  were  as  fully  stated 
as  any  non-expert  witness  could 
possibly  state  them,  so  that,  even  if 
we  were  wrong  in  relying  on  the 
authorities  we  have  cited,  the  ap- 
pellant cannot  prevail,  for  the  case 
is  fully  within  the  rule  that  where  a 
non-expert  witness  states  facts  on 
which  his  opinion  is  based,  the  opin- 
ion is  competent."  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Wood,  113  Ind.  544, 
14  N.  E.  572,   16  N.  E.   197. 

In  Parker  v.  Boston  &  H.  Steam- 
boat Co.,  log  Mass.  449,  it  was  held 
proper  to  permit  a  daughter  of  the 
plaintiff  to  testify  that  the  plaintiff 
is  decidedly  worse  than  she  was 
two  months  after  the  accident,  and 
that  she  is  not  able  to  do  so  much 
work  as  before. 
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75.  Elliott  V.  Van  Buren,  33  Mich. 
49,  20  Am.  Rep.  668,  where  the  court 
said  :  "  The  term  '  best  evidence  '  is 
confined  to  cases  where  the  law  has 
divided  testimony  into  primary  and 
secondary.  And  there  are  no  de- 
grees of  evidence  except  where  some 
document  or  other  instrument  exists, 
the  contents  of  which  should  be 
proved  by  an  original  rather  than  by 
other  testimony,  which  is  open  to 
danger  of  inaccuracy.  But  where 
living  witnesses  are  placed  on  the 
stand,  one  is  in  law  on  the  same  foot- 
ing with  another.  If  he  can  testify 
at  all,  he  can  testify  in  the  presence 
as  well  as  in  the  absence  of  those 
who  may  be  supposed  wiser  or  more 
reliable.  There  are  some  questions 
on  which  some  witnesses  cannot  tes- 
tify at  all  for  want  of  knowledge. 
No  one  can  be  allowed  to  prove  what 
he  has  never  learned,  whether  it  be 
ordinary  or  scientific  facts.  But  one 
who  can  testify  under  any  circum- 
stances upon  the  facts  on  which  he  is 
examined,  may  do  so  as  well  where 
his  superiors  are  to  be  found  as 
where  he  knows  as  much  as  any 
other." 

It  is  not  competent,  however,  for 
witnesses  for  the  defendant  in  such 
an  action  to  testify  that  the  plaintiff 
limped  when  observed  and  did  not 
limp  when  not  observed.  Hollenbeck 
V.  Marshalltown,  62  Iowa  21,  17  N. 
W.  155,  so  ruling  because  whether 
the  plaintiff  knew  he  was  observed 
or  not  must  have  been  a  matter  of 
opinion. 

76.  Nichols  V.  Oregon  S.  L.  R- 
Co.,  25  Utah  240,  70  Pac.  996, 
where  the  witness  had  been  permitted 
to  testify  to  the  fact  that  the  plain- 
tiff did  not  sleep  much  or  well,  and 
it  was  held  error  to  permit  him  to 
also  testify  as  to  what  in  his  opinion 
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whom  his  evidence  relates,  and  is  Hmited  to  the  time  that  such  person 
was  actually  under  his  observation.^^ 

e.  Testimony  of  Expert  Witnesses. — (l.)  Generally. — For  the 
purpose  of  arriving  at  a  proper  conclusion  as  to  the  nature  and 
extent  of  the  injury,  and  its  probable  duration  and  effect,  it  is 
proper  to  receive  the  opinions  of  medical  experts'^* 


was   the    cause   of   such    inability   to 
sleep. 

77.  Shelby  v.  Clagett,  46  Ohio  St. 
549.  22  N.  E.  407,  5  L.  R.  A.  606. 

78.  California.  —  Yaeger  v.  South- 
ern Cal.  R.  Co.,  51  Pac.  190. 

Indiana.  —  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Holsapple,  12  Ind.  App.  301, 
38  N.  E.  1 107;  Carthage  Tpke.  Co.  v. 
Andrews,  102  Ind.  138,  i  N.  E.  364, 
52  Am.  Rep.  653;  Evansville  &  T. 
H.  R.  Co.  V.  Crist,  116  Ind.  446,  19 
N.  E.  310,  9  Am.  St.  Rep.  865,  2  L. 
R.  A.  450. 

lozva.  —  Erickson  v.  Barber,  83 
Iowa  367,  49  N.  W.  838;  Kline  v. 
Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  50 
Iowa  656. 

Massachusetts.  —  Fay  v.  Harlan, 
128  Mass.  244,  35  Am.  Rep.  372. 

Minnesota.  —  Donnelly  v.  St.  Paul 
etc.  R.  Co.,  70  Minn.  278,  72,  N.  W. 
157;  Brusch  V.  St,  Paul  C.  R.  Co., 
52  Minn.  512,  55  N.  W.  57. 

Missouri.  —  Barr  v.  City  of  Kan- 
sas, 121  Mo.  22,  25  S.  W.  562. 

Nebraska.  —  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Archer,  46  Neb.  907,  65  N.  W. 
1043. 

New  York.  —  Johnson  v.  Manhat- 
tan R.  Co.,  23  N.  Y.  St.  388,  4  N.  Y. 
Supp.  848;  Buel  V.  New  York  C.  R. 
Co.,  31  N.  Y.  314,  88  Am.  Dec.  271 ; 
Strohm  V.  New  York,  L.  E.  &  W.  R. 
Co.,  96  N.  Y.  305;  Griswold  v.  New 
York  C.  &  H.  R.  R.  Co.,  115  N.  Y. 
61,  27   N.   E.   726,   12  Am.   St.   Rep. 

775- 

South  Carolina.  —  Stembridge  v. 
Southern  R.  Co.,  65  S.  C.  440,  43  S. 
E.  968. 

Texas.  —  Sabine  &  E.  T.  R.  Co.  v. 
Ewing,  7  Tex.  Civ.  App.  8,  26  S.  W. 
638. 

Washington.  —  Mitchell  v.  Tacoma 
R.  &  M.  Co.,  13  Wash.  560,  43  Pac. 
528.  _ 

Wisconsin.  —  Quaife  v.  Chicago  & 
N.  W.  R.  Co.,  48  Wis.  S13,  4  N.  W. 
658,  Z2  Am.  Rep.  821 ;  Block  v.  Mil- 


waukee St.  R.  Co.,  89  Wis.  371,  61 
N.  W.  iioi,  46  Am.  St.  Rep.  849. 

"  There  is  no  evidence  other  than 
that  of  experts  by  which  courts  and 
juries  can  determine  whether  a  dis- 
ease or  an  injury  has  been  or  can  be 
permanently  cured,  or  what  its  effect 
will  be  upon  the  health  and  capability 
of  the  injured  person  in  the  future." 
Filer  v.  New  York  C.  R.  Co.,  49  N. 
Y.  42. 

In  Linton  v.  Hurley,  14  Gray 
(Mass.)  191,  in  which  evidence  was 
received  for  the  defendant  to  the 
effect  that  the  bad  habits  of  the  plain- 
tiff aggravated  the  consequences  of 
the  injury  which  he  had  sustained, 
it  was  held  that  the  defendant  could 
not  complain  of  the  introduction  by 
the  plaintiff  of  the  testimony  of  other 
surgeons  as  to  the  nature,  severity 
and  ordinary  duration  of  an  injury 
similar  to  that  suffered  by  the  plain- 
tiff, and  as  to  the  predisposing  causes 
in  any  person  which  might  retard 
the  healing  of  such  injury. 

In  Mahar  v.  New  York  C.  &  H. 
R.  R.  Co.,  20  App.  Div.  161,  46  N. 
Y.  Supp.  847,  afHrmcd  162  N.  Y.  633, 
57  N.  E.  1 1 16,  where  several  wit- 
nesses were  permitted  to  testify  what 
effect  certain  conditions  which  had 
been  ascertained  would  produce  upon 
the  plaintiff's  system,  what  causes 
would  naturally  produce  such  condi- 
tions and  the  probable  duration  of 
the  same;  it  was  held  that  this  evi- 
dence was  something  superior  to  and 
beyond  mere  conjecture,  for  it  ex- 
pressed the  deliberate  judgment  of 
men  of  science  based  upon  actual  ob- 
servation and  experience  as  to  re- 
sults and  conditions  which  might  nat- 
urally and  ordinarily  be  anticipated, 
and  not  as  to  those  which  were  only 
within  the  range  of  possibility. 

Probability  of  Recurrence  of  In- 
flammation. —  In  Filer  v.  New  York 
C.  R.  Co.,  49  N.  Y.  42,  it  was  held 
that  a  question  to  a  medical  expert 
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as  to  the  probability  of  a  recurrence 
of  an  inflammation  of  llie  injured  mus- 
cle, and  his  answer  that  he  could  not 
say  the  probabilities  were  very 
strong,  but  that  he  should  feel,  speak- 
ing from  experience,  that  there  was 
danger  of  the  return  of  the  inflamma- 
tion and  accumulation  of  fluid,  were 
competent. 

Probability  of  Injury  Resulting  in 

Paralysis In   Fort    v.    Brown,    46 

Barb.  (N.  Y.)  366,  it  was  held  that 
it  was  proper  to  ask  a  medical  ex- 
pert whether  an  injury  to  a  person's 
arm,  inflicted  with  an  ax,  might  end 
in  paralysis  of  the  arm  to  a  certain 
extent. 

Severity  of  Particular  Kind  of  In- 
juries  In  Taylor  v.  Grand  Trunk 

R.  Co.,  48  N.  H.  304,  where  a  medi- 
cal expert  was  permitted  to  testify 
that  an  injury  from  a  railroad  acci- 
dent was  more  severe  than  another 
injury  exhibiting  the  same  external 
appearance,  the  court  said :  "  To 
form  an  intelligent  opinion  upon  the 
subject  a  person  would  need  to  learn 
by  study  or  observation  the  charac- 
ter of  the  various  injuries  to  which 
the  human  body  is  exposed;  and  also 
the  circumstances  which  would  tend 
to  aggravate  the  effects  of  such  in- 
juries, such  as  a  shock  to  the  nervous 
system  caused  by  the  application  of 
great  force.  It  would  seem  indeed 
to  be  quite  obvious  that  there  ought 
to  be  a  course  of  careful  study  to 
enable  a  person  to  form  a  reliable 
opinion  upon  the  subject.  If  in- 
juries by  railroad  accidents  are 
usually  attended  with  great  force  and 
violence,  such  as  to  affect  seriously 
the  nervous  system,  it  might  well  be 
that  injuries  occasioned  by  such  ac- 
cidents might  be  more  serious  than 
others  of  the  same  apparent  severity. 
At  all  events  it  is  manifest,  we  think, 
that  the  subject  is  one  that  needs 
the  aid  of  scientific  study  and  re- 
search in  order  to  form  a  reliable 
opinion." 

Probability  of  Continuance  of  In- 
jury  In  an  action  to  recover  dam- 
ages for  a  personal  injury  alleged  to 
have  been  caused  by  defendant's 
negligence,  the  evidence  of  medical 
experts  having  knowledge  of  the  case 
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as  to  the  probability  of  a  continuance 
of  the  injuries  or  of  a  recovery  there- 
from is  competent.  Griswold  v.  New 
York  C.  &  H.  R.  R.  Co.,  115  N.  Y. 
61,  21  N.  E.  726,  12  Am.  St.  Rep.  775, 
in  which  case  the  court  distinguished 
Strohm  v.  N.  Y.,  L.  E.  &  W.  R.  Co., 
96  N.  Y.  305 ;  Tozer  v.  New  York  C. 
&  H.  R.  R.  Co.,  IDS  N.  Y.  617,  II 
N.  E.  369. 

Effects  of  Direct  Blow It  is  per- 
missible to  show  by  medical  experts 
that  they  should  expect  a  greater  in- 
jury from  a  direct  blow  than  from  a 
glancing  one.  Powers  v.  Mitchell,  77 
Me.  361. 

As  to  Injury  Having  Resulted  in 
Neuralgia. —  A  medical  expert  may 
testify  that  the  injury  has  caused 
chronic  and  perhaps  permanent  neu- 
ralgia. Atchison,  T.  &  S.  F.  R.  Co. 
V.   Frazier,  27  Kan.  463. 

"  The  Chances  of  Recovery  in  a 
Given  Case  are  more  or  less  affected 
by  unknown  causes  and  unexpected 
contingencies ;  and  the  wisest  phy- 
sician can  do  no  more  than  form  an 
opinion  based  upon  a  reasonable 
probability.  It  is  argued  that  the 
witness  must  have  an  opinion  as  to 
the  permanence  of  the  injury,  and 
then  may  express  that;  but  necessa- 
rily the  opinion  must  rest  upon  a  bal- 
ance of  probabilities,  inclining  the 
medical  judgment  one  way  or  the 
other,  and  the  opinion  given  is  none 
the  worse  because  it  expresses,  and 
does  not  conceal,  that  it  rests  upon 
a  reasonable  probability  strong 
enough  to  justify  the  formation  of 
an  opinion."  Griswold  v.  New  York 
C.  &  H.  R.  R.  Co.,  115  N.  Y.  61,  21 
N.  E.  726,  12  Am.  St.  Rep.  775. 

Percentage  of  Cases  in  Which  Per- 
sons Recover —  Where  plaintiff's 
physician  testifies  fully  in  regard  to 
her  condition  and  the  disease  from 
which  she  is  suffering,  resulting,  as 
claimed,  from  the  injuries  received, 
it  is  competent  for  him  to  state  from 
his  experience,  practice  and  observa- 
tion what  percentage  of  persons  in 
plaintiff's  condition  recover  their 
health,  the  question  having  a  direct 
bearing  upon  the  permanency  of  the 
disease.  Cole  v.  Lakeshore  &  M.  S. 
R.  Co.,  95  Mich.  77,  54  N.  W.  638. 
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Pain  and  Suffering.  ■ —  The  attending  physician  of  an  injured  per- 
son may  be  asked  whether  the  patient  did  not  suffer  pain.^"  And  a 
medical  expert  may  be  asked  whether  or  not  in  his  judgment  an 
injured  person  will  continue  to  suffer  pain.^°  The  testimony  of 
such  witnesses  need  not  necessarily  be  confined  to  the  condition  of 
the  injured  party  before  suit,  but  may  relate  to  his  condition  after 
the  suit  brought.^^  But  a  physician  who  saw  the  injured  person 
at  the  time  of  or  immediately  subsequent  to  the  injury  cannot  testify 
as  to  what  was  his  opinion  at  that  time  with  respect  to  the  probability 
of  recovery.^^ 

"Uncertainty  of  Opinion.  —  The  fact  that  the  opinion  of  the  witness 
in  such  case  is  more  or  less  uncertain  is  not  ground  for  its 
exclusion. ^^ 

(2.)  At  What  Period  Improvement  Will  Begin.  —  It  is  competent  to 
prove  by  a  medical  expert  at  what  period  after  an  injury  the  injured 
person  will  probably  begin  to  improve.^* 


Percentage  of  People  Who  Recover 
From  Nervous  Prostration  or  Neu- 
rasthenia. —  Budd  V.  Salt  Lake  City 
R.  Co.,  23  Utah  5 15,  65  Pac.  486. 

79.  In  Chicago,  B.  &  Q.  R.  Co.  v. 
Martin,  112  111.  16. 

80.  Holman  v.  Union  St.  R.  Co., 
114  Mich.  208,  72  N.  W.  202. 

Probable     Duration     of    Suffering 

and  Inability  to   Work Where  a 

medical  expert  has  testified  to  the 
condition  of  an  injured  person,  it  is 
proper  to  permit  him  to  testify  as  to 
how  long  a  person  under  similar  con- 
ditions would  suffer  and  be  unable  to 
work.  Budd  v.  Salt  Lake  City  R. 
Co.,  23  Utah  515,  65  Pac.  486. 

81.  Powell  v.  Augusta  &  S.  R. 
Co.,  77  Ga.  192,  3  S.  E.  757- 

The  statement  by  a  physician  who 
had  treated  an  injured  person  that 
he  is  able  with  reasonable  certainty 
to  form  an  opinion  as  to  the  length 
of  time  that  the  condition  described 
by  him  as  existing  in  such  person 
will  continue,  qualifies  him  to  state 
what  will  be  the  continuance  of  that 
condition  in  the  ordinary  course  of 
nature.  Ayres  r.  Delaware,  L.  &  W. 
R.  Co.,  158  N.  Y.  254.  53  N.  E.  22. 

82.  McGovern  v.  Smith,  75  Vt. 
104,  53  Atl.  326. 

83.  J^Iitchell  V.  Tacoma  R.  &  M. 
Co..  13  Wash.  560,  43  Pac.  528;  Block 
V.  Milwaukee  St.  R.  Co.,  89  Wis.  371, 
61  N.  W.  iioi,  46  Am.  St.  Rep.  849. 
See  also  Hardy  v.  Milwaukee  St.  R. 
Co.,  89  Wis.  183,  61  N.  W.  771 ;  Cur- 

26 


ran  v.  A.  H.  Strange  Co.,  98  Wis. 
598,  74  Wis.  S77,  wherein  the  court 
said:  "The  fact  that  the  jury  must 
find  reasonable  certainty  from  all  the 
evidence  does  not  make  it  necessary 
that  every  witness  must  testify  to  the 
fact  of  reasonable  certainty.  The 
probative  force  of  testimony  to  the 
effect  that  injuries  are  probably  per- 
manent may  be  weak,  but  weak  testi- 
mony is  not,  on  that  account  alone, 
inadmissible.  There  may  be  other 
evidence  of  facts  and  circumstances 
which  supplements  and  strengthens 
it  to  the  necessary  point  of  certainty." 
84.  Matteson  v.  New  York  C.  R. 
Co.,  62  Barb.  (N.  Y.)  364,  in  which 
case  the  court  said :  "  The  doctor 
had  given  her  symptoms,  and  the 
cause  which,  in  his  opinion,  had  pro- 
duced them.  The  brain  and  nervous 
system  were  severely  involved.  She 
had,  for  the  six  months  before  the 
trial,  been  growing  worse.  The 
question  then  was,  is  she  to  get  well. 
He  thought  not.  Why  not?  Be- 
cause, in  his  judgment,  the  disease 
was  of  that  description  which,  if  it 
were  to  be  removed,  would  have  be- 
gun to  improve  within  the  year,  and 
with  the  change  of  season.  This  was 
in  support  and  in  confirmation  of  his 
opinion  that  she  would  not  get  well, 
and  if  opinion  is  competent,  it  is 
just  as  competent  as  to  when  the  im- 
provement would  be  manifested,  as 
that  it  never  would  occur.  It  was 
not    speculation,    it   was   his    opinion, 
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(3.)  Distinction  Between  Possible  and  Probable  Consequences.  —  But  a 
pliysician  testifying  as  to  the  conscciucnces  of  a  personal  injury 
should  be  confined  to  probable  consequences  based  upon  reasonable 
certainty,  and  should  not  be  permitted  to  speculate. *° 

(4.)  Basis  of  Opinion  —  (A.)  Examination  oi*  Injured  Person. 
A  medical  expert  may  give  his  opinion  in  relation  to  the  nature  and 
extent  of  a  personal  injury  based  on  a  personal  examination  of  the 


founded  on  his  skill  and  experience, 
that  was  called  for,  and  that  he  gave. 
I  have  no  doubt  of  its  competency." 

85.  Lentz  v.  Dallas,  96  Tex.  258, 
72  S.  W.  59;  Briggs  V.  New  York  & 
H.  R.  R.  Co.,  177  N.  Y.  59,  69  N.  E. 
223 ;  Strohm  v.  New  York,  L.  E.  & 
W.  R.  Co.,  96  N.  Y.  305 ;  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Archer,  46  Neb. 
907,  65  N.  W.  1043;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Harriett,  80  Tex.  73,  15 
S.  W.  556. 

See  also  McClain  v.  Brooklyn  City 
R.  Co.,  116  N.  Y.  459,  22  N.  E.  1062, 
in  which  case  the  court,  distinguish- 
ing Strohm  v.  New  York,  L.  E.  &  W. 
R.  Co.,  96  N.  Y.  305,  where  it  was 
held  that  opinions  of  what  might 
follow  or  develop  from  personal  in- 
juries were  merely  speculative  as  to 
their  consequences  and  lacked  the 
requisite  element  of  reasonable  cer- 
tainty to  render  them  admissible  as 
evidence,  said:  "The  statement  of 
the  possibility  of  future  consequences 
of  an  injury,  as  there  properly  held, 
does  not  necessarily  furnish  any  evi- 
dence of  what  will  follow.  It  is 
mere  speculation  as  to  what  may  be 
the  future  condition  of  the  patient, 
resulting  from  an  injury,  and  does 
not  represent  the  judgment  of  the 
expert  as  to  what  will  be  its  effect. 
That  case  is  not  in  conflict  with  the 
earlier  ones  holding  that  evidence  of 
the  probable  results  of  an  injury  is 
competent.  (Lincoln  v.  Saratoga 
etc.  R.  Co.,  22,  Wend.  425 ;  Filer  v. 
New  York  C.  R.  R.  Co.,  49  N.  Y. 
42.)  The  evidence  of  that  character 
is  dependent  upon  the  opinions  of 
medical  experts.  It  may  not  be,  and 
ordinarily  is  not,  susceptible  of  abso- 
lute certainty.  And  their  judgment 
of  the  probable  consequences  comes 
within  the  rule  of  reasonable  cer- 
tainty, and,  therefore,  of  admissibilr 
ity." 

"There  is  an  obvious  difference  be- 
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tween  an  opinion  as  to  the  perma- 
nence of  a  disease  or  injury  already 
existing,  capable  of  being  examined 
and  studied,  and  one  as  to  the  merely 
possible  outbreak  of  new  diseases  or 
sufferings  having  their  cause  in  the 
original  injury.  In  the  former  case 
that  disease  or  injury  and  its  symp- 
*toms  are  present  and  existing,  their 
indications  are  more  or  less  plain 
and  obvious,  and  from  their  severity 
or  slightness  a  recovery  may  reason- 
ably be  expected  or  the  contrary ; 
while  an  opinion  that  some  new  and 
different  complication  will  arise  is 
merely  a  double  speculation  —  one 
that  it  may  possibly  occur,  and  the 
other  that  if  it  does  it  will  be  a  prod- 
uct of  the  original  injury  instead  of 
some  other  new  and,  perhaps,  un- 
known cause."  Griswold  v.  New 
York  C.  &  H.  R.  R.  Co.,  115  N.  Y. 
61,  21  N.  E.  726,  12  Am.  St.  Rep.  775. 

In  Sterling  v.  Detroit  (Mich.),  95 
N.  W.  986,  it  was  held  that  the  court 
properly  excluded  testimony  by  a 
medical  witness  to  the  effect  that 
"  He  is  a  physical  wreck,  as  well  as 
a  mental  wreck  "  — "  He  is  in  that 
condition  of  health,  in  which  there  is 
absolutel}'  no  enjoyment  of  health  to 
him,  and  can  be  none  —  there  is  evi- 
dence of  constant  pain  —  plenty  of 
it "  because  such  statements  were 
simply  general  conclusions. 

In  Lentz  v.  Dallas,  96  Tex.  258,  72 
S.  W.  59,  a  physician  who  had 
treated  the  plaintiff,  when  giving  his 
opinion  of  the  nature,  extent  and 
duration  of  the  injury  was  asked: 
"  Is  it  not  a  fact  that  in  medicine 
and  surgery  injuries  apparently 
trifling  in  their  nature,  like  broken 
ribs,  etc.,  will  produce  effects  in 
themselves  that  no  one  can  foresee?  " 
It  was  objected  and  held  that  the 
question  was  not  confined  to  the 
probable    effects    of    the    injuries    in 
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injured  person.***  And  it  is  proper  to  permit  such  a  witness  to 
testify  to  the  details  of  the  examination.^^ 

(B.)  Testimony  of  Attending  Physician.  —  Within  this  rule  it  is 
proper  to  permit  proof  of  the  nature  and  extent  of  a  personal 
injury,  its  probable  duration  and  the  like,  by  the  testimony  of  the 
injured  person's  attending  physician.*® 

An  Unsworn  Certificate  of  the  Attending  Physician  as  to  the  charac- 
ter and  extent  of  the  injury  sustained  is  not  competent.** 


question,  but  assumed  to  speak  of  re- 
sults not  reasonably  to  be  anticipated. 

86.  Alabama.  —  Alabama.  G.  S.  R. 
Co.  z:  Hill,  93  Ala.  514,  9  So.  722,  30 
Am.  St.  Rep.  65. 

California.  —  Yaeger  v.  Southern 
Cal.  R.  Co.,  51   Pac.   190. 

Illinois.  —  Illinois  Steel  Co.  v.  De- 
lac,  201  111.  150,  66  N.  E.  245. 

Indiana.  —  Goshen  v.  England,  119 
Ind.  368,  21  N.  E.  977,  5  L.  R.  A. 
253;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Miller,  141  Ind.  533.  2>7  N.  E.  343; 
Chicago,  St.  L.  &  P.  R.  Co.  v.  Spilker, 
134  Ind.  380,  2,3  N.  E.  280,  34  N.  E. 
218;  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Holsapple,  12  Ind.  App.  301,  38  N.  E. 
1 107. 

Iowa.  —  Stone  v.  Moore,  83  Iowa 
186,  49  N.  W.  76. 

i^aM.yaj.  —  Atchison,  T.  &  S.  F.  R. 
Co.  7'.   Frazier,  27   Kan.  463. 

Michigan.  —  Langworthy  v.  Greene 
Twp.,  88  Alich.  207,  50  N.  W.  130; 
Edwards  v.  Three  Rivers,  96  Mich. 
625,  55  N.  W.  1003. 

Minnesota. — Johnson  f.  Northern 
R.  Co.,  47  Minn.  430,  50  N.  W.  473. 

Missouri.  —  Robinson  v.  St.  Louis 
&  S.  R.  Co.,  103  Mo.  App.  no,  77 
S.  W.  493 ;  Squires  v.  Chillicothe,  8y 
Mo.  226,  I  S.  W.  23 ;  Groll  v.  Tower, 
85  Mo.  249,  55  Am.  Rep.  358,  over- 
ruling Gartside  v.  Insurance  Co.,  76 
Mo.  446,  43  Am.  Rep.  765. 

Nezv  York.  —  Buel  v.  New  York  C. 
R.  Co.,  31  N.  Y.  314,  88  Am.  Dec. 
271 ;  Ayres  z'.  Delaware,  L.  &  W.  R. 
Co.,  158  N.  Y.  254,  53  N.  E.  22;  Al- 
berti  v.  New  York,  L.  E.  &  W.  R. 
Co.,  118  N.  Y.  77,  23  N.  E.  35>  6  L. 
R.  A.  765. 

Te.vas.  —  McGrew  v.  St.  Louis,  S. 
F.  &  T.  R.  Co.  (Tex.  Civ.  App.),  74 
S.  W.  816. 

Wisconsin.  —  Rhinehart  v.  White- 
head, 64  Wis.  42,  24  N.  W.  401. 

The  opinions  of    medical     experts 


based  on  tests  and  observations  made 
while  e-xamining  an  injured  person 
have  been  received  in  regard  lo 
whether  the  injury  complained  of 
was  simulated  or  feigned.  Chicago 
Union  T.  Co.  v.  Fortier,  205  111.  305, 
68  N.  E.  948. 

87.  Sherwood  v.  Chicago  &  W. 
M.  R.  Co.,  88  Mich.  108,  50  N.  W. 
lOi,  where  the  court  in  so  ruling  said 
that  the  value  of  such  testimony  de- 
pended very  largely  upon  the  thor- 
oughness of  the  examination  and  the 
indications  found  as  to  the  nature 
and  extent  of  the  injury. 

88.  United  States.  —  Reed  v. 
Pennsylvania  R.  Co.,  56  Fed.  184. 

Colorado.  —  Denver  Tramway  Co. 
V.  Reid,  4  Colo.  App.  53,  35  Pac.  269. 

Illinois.  —  Springfield  Consol.  R. 
Co.  V.  Welsch,  155  111.  511,  40  N.  E. 
1034. 

lozi'a.  —  Erickson  v.  Barber,  83 
Iowa  367,  .49  N.  W.  838. 

Missouri.  —  Barr  v.  City  of  Kan- 
sas, 121  Mo.  22,  25  S.  W.  562;  Robin- 
son V.  St.  Louis  &  S.  R.  Co.,  103  Mo. 
App.  no,  77  S.  W.  493. 

Texas.  —  San  Antonio  &  A.  P.  R. 
Co.  V.  Moore,  31  Tex.  Civ.  App.  371. 
72  S.  W.  226 ;  Gulf  C.  &  S.  F.  R.  Co. 
V.  Harriett,  80  Tex.  72,,  15  S.  W.  556. 

Wisconsin.  —  Block  v.  Milwaukee 
St.  R.  Co.,  89  Wis.  371,  6i  N.  W. 
1 1 01,  46  Am.  St.  Rep.  849. 

Confinement  to  Bed,  Etc In  Mis- 
souri, K.  &  T.  R.  Co.  v.  Wright 
(Tex.),  47  S.  W.  56,  it  was  held  that 
it  was  proper  to  allow  a  medical  man 
who  had  attended  an  injured  person 
to  testify  that  such  person  was  con- 
fined to  his  bed  and  could  not  walk 
without  aid,  as  this  was  purely  a 
statement  of  fact  relating  to  the  phy- 
sical condition  of  such  person. 

89.  Burlington  &  M.  R.  Co.  v. 
Budin,  6  Colo.  App.  275,  40  Pac.  503. 

Vol.  VII 


404 


INJUR! US  TO  PERSON. 


(C.)  Examination  for  Insurance.  —  The  opinion  of  a  medical 
export  as  to  the  nature  and  extent  of  a  personal  injury  is  not 
incompetent  because  the  examination  on  which  the  opinion  is  based 
was  made  by  the  witness  as  the  medical  examiner  of  an  insurance 
company  pending  the  litigation."" 

(D.)  Physician  Employed  to  Make  Examination.  — The  fact  tiiat  a 
physician  was  employed  to  make  an  examination  of  an  injured 
person  that  he  might  inform  himself  of  the  facts  before  testifying 
may  afifect  the  credibility  of  his  testimony,  but  does  not  render  it 
incompetent."^ 

(E.)  Time  of  Examination. — The  opinion  of  a  medical  expert  as 
to  the  nature  and  extent  of  a  personal  injury  and  its  probable 
duration  and  efifect  is  not  to  be  excluded  because  of  a  considerable 
lapse  of  time  between  the  examination  on  which  the  opinion  is  based 
and  the  time  of  testifying.^^ 

(F.)  Upon  Declarations  of  Injured  Person. — On  an  issue  as  to 
the  nature  and  extent  of  a  personal  injury  it  is  proper  to  permit  a 
physician  to  give  his  opinion  as  to  the  physical  condition  of  the 
injured  person,  based  on  statements  and  declarations  made  to  him 
by  the  injured  person  as  to  present  pain  and  suffering.®^ 


90.  In  Mississippi  &  T.  R.  Co.  v. 
Ayres,  i6  Lea  (Tenn.)  725,  wherein 
the  court  in  so  ruling  said  that  the 
fact  that  the  examination  was  made 
by  the  witness  under  the  belief  that 
he  was  acting  in  an  official  capacity 
and  not  as  if  hired  for  the  occasion 
would  rather  tend  to  strengthen  than 
to  weaken  the  force  of  his  testimony. 

91.  Chicago,  St.  L.  &  P.  R.  Co.  v. 
Spilker,  134  Ind.  380,  33  N.  E.  280, 
34  N.  E.  218.  See  also  Armstrong  7/. 
Ackiey,  71  Iowa  76,  32  N.  W.  180; 
Miller  v.  South  Covington  &  C.  St. 
R.  Co.,  25  Ky.  L.  Rep.  207,  74  S.  W. 
747- 

92.  Abbot  V.  Dwinnell,  74  Wis. 
514,  43  N.  W.  496,  where  the  ex- 
amination took  place  more  than  a 
year  previous  to  the  trial. 

In  Missouri  P.  R.  Co.  v.  Callahan 
(Tex.),  12  S.  W.  833,  wherein  a 
physician  who  had  attended  the 
plaintiff  while  under  treatment  for 
the  injury  for  about  two  years 
testified  to  the  nature  and  extent  of 
the  injury  and  gave  it  as  his  opinion 
that  it  was  permanent,  the  court  said : 
"This  evidence  was  objected  to  on 
the  ground  that  too  great  a  length 
of  time  had  elapsed  between  the 
time  of  the  injury  and  the  time  the 
testimony  was  given  for  the  physician 
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to  have  sufficient  knowledge  to  give 
an  opinion.  It  was  not  necessary,  to 
entitle  the  opinion  of  the  physician 
to  admission,  that  he  should  have 
examined  appellee  recently ;  and  he 
could  as  well  form  such  an  opinion 
from  what  he  saw  soon  after  the  in- 
jury was  inflicted  as  from  recent 
observation.  An  opinion  formed 
from  a  recent  examination  might  be 
of  more  value  than  one  formed  from 
an  examination  two  years  before  he 
testified  by  deposition,  but  this  would 
not  affect  the  admissibility  of  the  evi- 
dence." 

93.  Indiana.  —  Louisville,  N.  A.  & 
C.  R.  Co.  V.  Miller,  141  Ind.  533,  37 
N.  E.  343- 

Kansas.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.   Frazier,  27  Kan.  463. 

Maryland.  —  Baltimore  &  L.  Tpke. 
Co.  V.  Cassell,  66  Md.  419,  7  Atl. 
805.  59  Am.  Rep.   175. 

Minnesota.  —  Johnson  v.  Northern 
R.  Co.,  47  Minn.  430,  50  N.  W.  473. 

Texas.  —  Texas  T.  R.  Co.  v.  Ayres, 
83  Tex.  268,  18  S.  W.  684. 

See  also  Brusch  v.  St.  Paul  C. 
R.  Co.,  52  Minn.  512,  55  N.  W.  87; 
Consolidated  Const.  Co.  v.  Lamber- 
ton,  59  N.  J.  L.  297,  36  Atl.  100; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Click 
(Tex.  Civ.  App.),  32  S.  W.  226. 
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(G.)  Upon  Testimony  of  Injured  Person.  —  It  is  proper  to  permir 
a  medical  expert  to  testify  as  to  the  probable  consequences  of  a 
personal  injury  based  upon  the  supposed  condition  of  the  injured 
person  as  indicated  by  his  testimony  at  the  trial.^* 

f.  Medical  Attention. — Evidence  of  the  number  of  visits  made 
by  the  attending  physician  is  not  material  as  bearing  on  the  question 
of  the  severity  of  a  personal  injury."^ 

g.  Photographs.  —  A  photograph  of  an  injured  person  showing 
the  injury  and  duly  authenticated  as  being  a  correct  representation 
is  admissible.'*'' 

2.  Mental  Condition.  —  A.  Propriety  of  Inquiry.  —  It  is  com- 
petent, as  a  ground  for  relief  in  an  action  for  a  personal  injury, 
to  show  that  the  injury  complained  of  affected  the  mind  of  the 
person   injured.^^     Thus   it   is   proper  to  receive  evidence   of   the 


A  medical  expert  may  testify  to 
what  the  injured  person  said  in  de- 
scribing his  bodily  condition  and  the 
character  and  manifestations  of  his 
pains,  when  such  statements  become 
necessary  to  enable  the  physician  to 
give  his  opinion  as  an  expert,  on  ac- 
count of  the  latent  nature  of  the  facts 
to  be  proved  by  it,  and  this  will  also 
permit  the  physician  to  testify  to  the 
action  or  non-action  of  internal  or- 
gans which  cannot  be  readily  seen, 
and  this  is  especially  true  where  the 
witness  knew  what  the  trouble  was 
from  the  plaintiff's  symptoms  discov- 
ered by  his  own  examination  as  well 
as  from  what  the  plaintiff  told  him. 
Union  P.  R.  Co.  v.  Novak,  6i  Fed. 
573- 

94.  Mitchell  v.  Tacoma  R.  &  M. 
Co.,  13  Wash.  560,  43  Pac.  528. 

95.  Fleming  v.  Shenandoah,  67 
Iowa  505,  25  N.  W.  752,  56  Am.  Rep. 
354- 

96.  Alberti  v.  New  York  L.  E.  & 
V/.  R.  Co.,  118  N.  Y.  77,  23  N.  E.  35, 
6  L.  R.  A.  765.  See  also  the  article 
"  Photographs." 

In  Taylor  B.  &  H.  R.  Co.  v.  War- 
ner, 88  Tex.  642,  32  S.  W.  868,  an 
action  to  recover  damages  for  the 
death  of  the  plaintiff's  minor  child 
who  was  seven  years  of  age  at  the 
time  of  her  death,  it  was  held  com- 
petent to  receive  in  evidence  a  photo- 
graph of  her  taken  at  five  years  to 
show  the  probable  future  growth  of 
the  child. 

In  an  action  to  recover  damages 
for  an  assault  and  battery,  a  ferro- 


type of  the  plaintiff  taken  shortly 
after  the  battery  and  showing  his  in- 
juries is  admissible  in  evidence  upon 
being  properly  identified.  Reddin  v. 
Gates,  52  Iowa  210,  2  N.  W.  1079. 

97.  Texas  M.  R.  Co.  v.  Douglas, 
73  Tex.  32s,  II  S.  W.  2,2>2>- 

Mental  Suffering'  From  Appre- 
hended Disease. —  In  Butts  v.  Na- 
tional Exchange  Bank,  99  Mo.  App. 
168,  72  S.  W.  1083,  it  was  held  that 
the  plaintiff  should  have  been  per- 
mitted to  show  that  he  was  in  rea- 
sonable apprehension  of  blood  poison- 
ing as  the  possible,  if  not  probable, 
consequences  of  his  injury. 

Mental  Suffering  From  Crippled 
Condition.  —  In  Missouri,  K.  &  T.  R. 
Co  V.  Miller  (Tex.  Civ.  App.),  61 
S.  W.  978,  the  court  said :  "  Since 
mental  anguish  or  suffering  is  a 
proper  subject  for  damages  in  cases 
where  one  in  good  health  and 
strength,  sound  in  mind  and  mem- 
bers, by  reason  of  the  wrongful  act 
of  another,  is  reduced  to  the  state 
of  a  physical  wreck,  maimed  and 
crippled  for  life,  broken  in  body  and 
spirit ;  and,  since  the  jury  may  pre- 
sume mental  anguish  in  the  absence 
of  affirmative  evidence  thereof  in 
cases  where  such  would  be  the  nat- 
ural consequence  of  such  injury,  we 
can  see  no  good  reason,  since  par- 
ties to  the  suit  may  testify,  why  they 
may  not  relate  their  mental  anguish 
as  well  as  their  physical  sufferings." 

Fright  and  Excitement In  Ros- 

well  z'.  Leslie,  133  Mass.  589,  where 
the  plaintiff  claimed  to  have  been  bit- 
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plaintiff's  mental  condition  before  and  after  the  injury  as  to  tem- 
perament and  irritability."''  But  mental  suffering  arising  from 
apprehension  as  to  the  future  of  the  injured  person's  family  is  not 
a  natural  result  of  the  injury,  and  hence  evidence  thereof  is  not 
admissible,"" 

B.  Mode  oi-  Proof.  —  a.  Declarations  of  Injured  Person. 
Where  mental  suffering  and  distress  is  a  fact  proper  to  be  shown 
on  the  question  of  damages  for  a  personal  injury,  evidence  of  decla- 
rations and  conduct  indicative  of  such  distress  is  admissible.^ 


ten  by  a  dog  owned  by  the  defendant, 
the  plaintiff  was  permitted  to  intro- 
duce facts  tending  to  show  a  shock  to 
his  nervous  system,  and  also  that  ever 
since  the  bite  he  had  shown  in  va- 
rious ways  signs  of  fright  and  ex- 
citement at  the  sight  of  any  dog.  It 
was  held  that  such  evidence  bore  di- 
rectly on  the  question  of  the  plain- 
tiff's condition  subsequent  to  the  bite 
and  was  proper  to  be  considered  by 
the  jury  in  determining  whether  and 
to  what  extent  he  had  been  in- 
juriously affected  thereby. 

In  Stutz  V.  Chicago  &  N.  W.  R. 
Co.,  73  Wis.  147,  40  N.  W.  653,  9 
Am.  St.  Rep.  769,  where  a  passenger 
was  'injured  by  being  put  off  at 
a  place  other  than  the  usual  place 
for  discharging  passengers,  it  was 
objected  that  error  was  committed 
by  the  court  in  permitting  testimony 
of  fright  while  attempting  to  extri- 
cate herself  from  a  culvert  into 
which  she  had  fallen.  The  court 
said:  "Certainly,  it  cannot  be  urged, 
with  any  show  of  authority  or  reason, 
that  the  same  damages  should  be 
awarded  to  a  plaintiff  who  is  wrong- 
fully put  off  a  car  in  a  terrible  storm, 
several  miles  from  any  place  of  shel- 
ter, as  should  be  awarded  to  one 
who  is  wrongfully  put  off  at  a  sta- 
tion in  a  town  or  city,  where  he  can 
readily  get  shelter  and  protection ; 
nor  that  the  same  damages  should  be 
awarded  to  the  person  who  is  wrong- 
fully put  off  the  cars  in  the  middle 
of  a  high  bridge,  in  the  night-time, 
where  trains  are  constantly  passing, 
and  the  person  who  is  so  put  off  at 
a  pleasant  station  at  midday.  In  all 
cases  of  this  kind,  the  actual  sur- 
roundings which  accompany  the 
wrongful  acts  are,  and  should  always 
be,  considered  in  estimating  damages. 
This  case  does  not  present  the  ques- 
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tion  of  the  right  to  recover  for  mere 
mental  suffering,  independent  of 
bodily  or  physical  injury.  Under  the 
rule  contended  for  by  the  learned 
counsel  for  the  appellant,  it  would 
bo  equally  improper  to  show  that  it 
was  a  dark  night  when  she  was  di- 
rected to  leave  the  car,  and  that  she 
was  compelled  to  walk  along  a  raised 
side  track,  on  which  cars  were  being 
switched,  and  which  she  was  com- 
pelled to  traverse  in  order  to  reach 
the  highway  leading  to  her  home,  as 
to  show  that  she  was  frightened 
when  struggling  to  escape  from  the 
culvert  into  which  she  had  fallen,  for 
fear  of  being  run  over  by  the  ap- 
proaching cars." 

98.  Meddles  v.  Chicago  &  N.  W. 
R.  Co.,  77  Wis.  228,  46  N.  W.  115, 
20  Am.  St.  Rep.  106,  where  the  court, 
in  so  holding,  said  that  if  an  injury 
causes  a  permanent  mental  defect  or 
disease  it  would  be  as  good  ground 
for  the  recovery  of  damages  as 
though  a  physical  defect  or  disease 
was  the   result. 

In  McGrew  v.  St.  Louis,  S.  F.  & 
T.  R.  Co.  (Tex.  Civ.  App.),  74  S. 
W.  816,  it  was  held  proper  to  per- 
mit testimony  as  to  the  disposition 
of  the  plaintiff  prior  and  subsequent 
to   the   injury   complained   of. 

99.  Texas  M.  R.  Co.  v.  Douglas, 
69  Tex.  694,  7  S.  W.  77,  wherein  the 
court,  in  so  holding,  said  that  such 
evidence  would  require  the  submis- 
sion to  the  jury  of  elements  of  dam- 
ages in  cases  where  the  sufferer  was 
a  married  man  and  had  a  family  de- 
pendent on  him  for  support  that 
could  not  arise  where  there  was  no 
family  or  where  the  injured  person 
was  possessed  of  sufficient  means  for 
the  maintenance  of  his  family. 

1.  Liebrandt  v.  Sorg,  133  Cal.  571, 
65   Pac.   1098. 
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3.  Earning  Capacity  of  the  Injured  Person.  —  A.  Propriety  of 
Inquiry.  —  a.  In  General.  —  Where  the  capacity  of  a  person  to  earn 
money  has  been  diminished  or  wholly  destroyed  by  a  permanent 
disability  or  death  as  the  result  of  a  personal  injury,  evidence 
respecting  the  impairment  of  such  earning  capacity,  or  of  the 
earning  power  of  the  deceased,  is  a  fact  proper  to  be  shown  as 
affecting  the  damages  proper  to  be  awarded.^  The  word  "  earnings," 
at  least  as  used  in  this  article,  in  regard  to  the  right  of  the  person 
to  recover  damages  for  a  lost  or  impaired  earning  capacity,  means 


2.  Evidence  of  Impairment  of 
Earning  Capacity. 

United  States.  —  Baltimore  &  P.  R. 
Co.  v.   Mackey,  157  U.  S.  72. 

Alabama.  —  Mobile  &  O.  R.  Co.  v. 
George,  94  Ala.   199,  10  So.  145. 

Arkansas.  —  St.  Louis  S.  W.  R. 
Co.  V.  Dobbins,  60  Ark.  481,  30  S.  W. 
887,  31  S.  W.  147. 

Georgia.  —  Atlanta  &  W.  P.  R.  Co. 
V.  Johnson,  66  Ga.  259;  Central  R. 
&  Bkg.  Co.  V.  Passmore,  90  Ga.  203, 
15  S.  E.  760. 

Illinois.  —  Rockford  v.  Russell,  9 
111.    App.    229. 

Indiana. — Louisville,  N.  A.  &  C. 
R.  Co.  V.  Falvey,  104  Ind.  409,  3  N. 
E.  839. 

lozva.  —  Winter  v.  Central  L  R. 
Co.,  80  Iowa  443,  45  N.  W.  y2>7. 

Massachusetts.  —  Ballon  v.  Far- 
num,  II  Allen  y^i- 

Michigan.  —  Grand  Rapids  &  I.  R. 
Co.  V.  Martin,  41  Mich.  667,  3  N.  W. 
173. 

Minnesota.  —  Clapp  v.  Minneapolis 
&  St.  L.  R.  Co.,  36  Minn.  6,  29  N. 
W.  340,  I  Am.  St.  Rep.  629. 

Missouri.  —  Griveaud  v.  St.  Louis 
C.  &  W.  R.  Co.,  32  Mo.  App.  458. 

Oregon.  —  Carlson  v.  Oregon  S.  L. 
&  U.  N.  R.  Co.,  21  Or.  450,  28  Pac. 
497- 

Texas.  —  Hildenbrand  v.  Marshall, 
30  Tex.  Civ.  App.  135,  69  S.  W.  492; 
Missouri,  K.  &  T.  R.  Co.  v.  Sledge 
(Tex.  Civ.  App.)  30  S.  W.  11 02. 

Rule  Stated.  —  "  Where  a  personal 
injury  is  of  a  character  to  impair  ihe 
ability  of  the  injured  party  to  labor, 
and  especially  when  it  is  of  a  per- 
manent character,  it  often  becomes 
necessary  to  inquire  into  the  condi- 
tion of  life  of  the  injured  party,  and 
also  into  the  nature  and  character 
of  his  pursuits,  in  order  that  the  jury 


may  determine  what  the  damage  is 
from  loss  of  time  which  he  has  suf- 
fered. Like  injuries  are  supposed  to 
occasion  like  bodily  pain  and  suffer- 
ing irrespective  of  the  condition  of 
the  injured  party,  but  when  the  in- 
jury extends  to  loss  of  time  or  in- 
ability to  labor  the  law  recognizes 
the  well-known  fact  that  the  services 
of  one  will  command  and  deserve 
higher  compensation  than  those  of 
another,  and  consequently  allows  the 
estimation  of  loss  to  be  made  accord- 
ing to  the  fact  as  proved  by  the  evi- 
dence in  the  case."  Wightman  v. 
Providence,  I  Cliff.  524,  29  Fed.  Cas. 
No.  17,630. 

Inability  to    Obtain   Work The 

fact  that  an  injured  person  was  not 
able  to  find  work  cannot  be  regarded 
as  an  element  of  damages;  but  where 
it  is  shown  that  the  reason  he  could 
not  find  work  was  occasioned  by  his 
limited  capacity  to  perform  labor  con- 
sequent upon  his  injury,  that  fact  is 
proper  to  be  shown  and  considered 
by  the  jury  in  estimating  the  dam- 
ages. Weber  Wagon  Co.  v.  Kehl, 
139  111.  644,  29  N.   E.  714. 

Inability  to  Follow  Pursuit  Re- 
quiring   Two    Hands In  an  action 

for  an  injury  involving  the  loss  of 
an  arm,  plaintiff  may  introduce  evi- 
dence to  show  what  may  be  the  effect 
of  his  injury  in  disqualifying  him 
from  pursuits  requiring  two  hands. 
Norfolk  &  P.  R.  Co.  v.  Ormsby,  27 
Gratt.    (Va.)    455. 

Earnings  of  llarried  Woman In 

Missouri  a  statute  vests  in  a  married 
woman  the  right  to  sue  for  a  re- 
covery of  money  due  her  for  her  sep- 
arate labor  as  constituting  her  sep- 
arate property,  and  it  is  accordingly 
held  that  in  an  action  by  a  married 
w^oman  to  recover  damages  for  a  per- 
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the  fruit  of  labor  and  the  price  of  services  rendered.^  But  even 
with  tliis  definition  the  loss  of  earning  power  is  not  always  easy 
of  calculation/  It  involves  an  inquiry  into  the  person's  condition 
of  life,  the  nature  and  extent  of  his  pursuits,'^  his  physical  and 
mental  characteristics,"  and  many  other  circumstances  which  of 
necessity  enter  into  the  consideration  of  any  particular  person's 
power  to  earn/ 


sonal  injury,  evidence  as  to  loss  of 
earnings  as  a  result  of  the  injury  is 
proper;  and  the  fact  that  she  did  not 
live  with  her  husband  at  the  time  of 
the  accident  is  immaterial  so  far  as 
concerns  this  question.  Smith  v. 
Chicago  &  A  R.  Co.,  119  Mo.  246,  23 
S.  W.  784. 

3.  Anderson's  Law  Diet.,  p.  390- 
Value  of  Injured  Person  to  Family. 

In  a  personal  injury  action  the  plain- 
tiff cannot,  however,  show  what  his 
time  was  worth  to  his  family.  The 
actual  value  of  the  time  lost  is  the 
real  issue  in  such  a  case.  Austin  v. 
Ritz,  72  Tex.  391,  9  S.  W.  884. 

In  Keller  v.  Oilman,  93  Wis.  9,  66 
N.  W.  800,  an  action  by  a  husband 
to  recover  for  a  personal  injury  to 
his  wife,  it  was  held  the  plaintiff 
could  not  be  asked  as  to  the  value  of 
her  services  to  him ;  the  inquiry 
should  be  as  to  the  value  of  her  serv- 
ices generally. 

4.  Goodhart  v.  Pennsylvania  R. 
Co.,  177  Pa.  St.  I,  35  Atl.  191,  55  Am. 
St.  Rep.  705. 

5.  Graves  v.  Thomas,  96  Ind.  361, 
48  Am.  Dec.  727. 

In  Ballou  v.  Farnum,  11  Allen 
(Mass.)  72,  it  was  insisted  that  to 
permit  the  jury  to  consider  the  loss 
of  intellectual  power  and  capacity  for 
business  the  inquiry  must  of  necessity 
have  included  an  estimate  of  the  fu- 
ture profits  of  the  business  in  which 
the  plaintiff  was  or  might  subse- 
quently be  engaged;  that  such  an 
estimate  could  furnish  no  safe  basis 
for  fixing  the  compensation  and  must 
at  best  be  conjectural  and  uncertain, 
but  the  court,  in  ruling  against  the 
objection,  said  that  if  the  evidence 
had  been  offered  by  the  plaintiff  for 
the  purpose  of  increasing  the  dam- 
ages on  account  of  his  wealth  or 
peculiar  skill  as  a  manufacturer  or 
of  the  large  profits  he  would  be  able 
to  realize  in  his  future  business,  and 
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it  had  been  admitted  for  that  pur- 
pose, the  argument  would  have  been 
entitled  to  some  consideration. 

6.  In  Atlanta  &  W.  P.  Co  v. 
Newton,  85  Ga.  517,  11  S.  E.  776,  an 
action  for  wrongful  death  in  which 
the  evidence  showed  that  the  de- 
ceased had  since  his  maturity  been  a 
farmer  and  had  never  followed  any 
other  vocation,  it  was  held  proper  to 
prove  his  mental  and  physical  ca- 
pacity in  order  to  show  his  ability  to 
earn  money  as  a  farmer. 

Services  of  Child. —  In  Rockford, 
R.  I.  &  St.  L.  R.  Co.  V.  Delaney,  82  111. 
198,  25  Am.  Rep.  308,  an  action  for 
the  wrongful  death  of  a  boy,  it  is 
held  that  evidence  of  his  mental  and 
physical  capacity  to  be  of  service  to 
his  father  in  his  business,  his  habits 
of  industry  and  sobriety  where  the 
deceased  is  old  enough  to  have  estab- 
lished a  character,  is  proper  to  be  re- 
ceived and  considered  in  assessing 
the  pecuniary  loss  sustained.  See 
also  Chicago  v.  Scholten,  75  111.  468; 
Pierce  v.  Conners,  20  Colo.  178,  ^7 
Pac.  721,  46  Am.  St.  Rep.  279.  But 
it  is  proper  to  exclude  evidence  of 
earnings  of  the  deceased  during  his 
minority  when  it  appears  that  he 
lived  with  and  was  supported  by  his 
father  during  that  time.  Alabama  C. 
C.  &  Coke  Co.  V.  Pitts,  98  Ala.  285, 
13  So.  135. 

7.  Earning  Capacity  of  Mother. 
In  Tilley  v.  Hudson  River  R.  Co.,  29 
N.  Y.  252,  86  Am.  Dec.  297,  an  action 
by  the  plaintiff  as  administrator  of 
his  wife  to  recover  damages  for  her 
wrongful  death,  it  was  held  that  evi- 
dence in  relation  to  the  capacity  of 
the  mother  to  conduct  business  and 
make  money  was  proper  as  aiding  the 
jury  in  arriving  at  a  proper  result  in 
regard  to  the  pecuniary  benefit  which 
the  mother  was  to  her  children  and 
her  capacity  to  bestow  such  training, 
instruction  and  education  as  would  be 
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b.  Like  Inquiry  Open  to  Alleged  Wrongdoer.  —  And  of  course 
the  one  who  occasioned  the  injury,  and  against  whom  action  is 
brought  to  compel  him  to  respond  in  damages  therefor,  is  entitled 
to  a  proper  inquiry  into  this  question.*  And  it  is  held  that  he 
may  show  that  the  loss  of  earning  power,  if  any  existed,  was  in 
fact  occasioned  by  the  fault  of  the  person  injured.*^ 

B.  Scope  and  Mode  of  Inquiry.  —  a.  As  Respects  the  Nature 
and  Extent  of  Avocation,  Employment,  Etc.  —  (1.)  Generally. 
Where  a  personal  injury  has  prevented  the  injured  person  from 
wholly  or  partially  pursuing  his  avocation  or  business  in  which  he 
was  engaged  at  the  time  of  suffering  the  injury,  the  nature  and 
character  of  that  avocation  or  business  is  a  proper  fact  to  be  shown. ^^ 


pecuniarily  serviceable  to  the  children 
in  after  life.  So  also  in  an  action  by 
a  married  woman  to  recover  damages 
for  a  personal  injury  in  which  it  ap- 
pears that  the  plaintiff  had  a  separate 
and  independent  employment  which 
she  habitually  followed  and  for  which 
she  received  compensation  from  her 
employers  she  is  entitled  to  prove  the 
value  of  the  time  lost  in  consequence 
of  the  injury  complained  of.  Flem- 
ing V.  Shenandoah,  67  Iowa  505,  25 
N.  W.  752,  56  Am.  Rep.  354. 

In  Bonnet  v.  Galveston,  H.  &  S.  A. 
R.  Co.,  89  Tex.  72.  2,2  S.  W.  334,  an 
action  by  the  plaintiff  to  recover  dam- 
ages for  the  death  of  his  adult  son, 
it  was  held  proper  to  exclude  evi- 
dence as  to  what  the  plaintiff  had  re- 
ceived from  his  son's  wages  before 
the  latter  attained  his  majority,  since 
such  evidence  did  not  have  any  ten- 
dency to  show  what  the  son  would 
have  given  his  father  after  attaining 
his  majority  when  his  earnings  were 
his  own. 

8.  It  is  competent  for  defendant 
in  a  personal  injury  action  to  intro- 
duce, in  mitigation  of  damages,  evi- 
dence tending  to  show  that  the  in- 
jury need  not  prevent  the  plaintiff 
from  pursuing  many  ordinary  occupa- 
tions and  doing  fairly  well  with  an 
artificial  limb  most  of  the  ordinary 
things  that  are  done  by  men  with  two 
sound  limbs.  Hamilton  v.  Pittsburg, 
C.  C.  &  St.  L.  R.  Co.,  104  111.  App. 
207. 

In  Atrops  v.  Costello,  8  Wash.  149, 
35  Pac.  620,  an  action  by  the  plaintiff 
to  recover  damages  for  the  wrongful 
death  of  his  child  wherein  the  plain- 
tiff had  testified  to  the  child's  age, 


that  she  was  healthy,  industrious,  ca- 
pable and  willing  to  work;  that  the 
parents  were  engaged  in  keeping  a 
boarding-house ;  that  the  child  was  of 
great  assistance  to  them  in  such  em- 
ployment;  was  going  to  school  and 
that  he  had  intended  to  send  her 
through  the  public  school ;  it  was 
held  error  to  refuse  to  permit  the  de- 
fendant to  show  the  expense  of  such 
schooling,  clothing  and  lodging  and 
maintenance  generally,  and  the  earn- 
ings of  a  child  of  the  same  character 
in  the  same  situation.  "  It  is  true 
that  difficulties  present  themselves 
from  every  standpoint,  and  that  no 
rule  can  be  laid  down  to  which  ob- 
jections cannot  be  raised,  but  we 
think  it  is  going  too  far  to  deprive 
the  defense  of  introducing  any  testi- 
mony with  relation  to  the  damages 
which  he  is  called  upon  to  pay  in 
cases  of  this  kind,  which  would  be 
the  result  of  excluding  the  testimony 
offered  by  the  defendant  in  this  case, 
and  his  defense  would  be  confined 
entirely  to  the  question  of  negli- 
gence." 

9.  Hood  V.  Chicago  &  N.  W.  R. 
Co.,  95  Iowa  331,  64  N.  W.  261, 
wherein  the  defendant  was  permitted 
to  show  that  the  loss  of  a  medical 
practice  by  the  plaintiff,  claimed  to 
be  due  to  the  injury  complained  of, 
was  in  fact  due  to  immoral  practices. 

10.  United  States.  —  Nebraska 
City  ZK  Campbell,  2  Black.  590;  Lom- 
bard V.  Chicago,  4  Biss.  460,  15  Fed. 
Cas.  No.  8470. 

Indiana.  —  Elkhart  v.  Ritter,  66 
Ind.  136. 

lozva.  —  Brown  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  64  Iowa  652,  21  N.  W.  193. 
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Missouri.  —  Rcardon  z'.  Missouri  P. 
R.  Co.,  114  Mo.  384.  21  S.  W.  731. 

Nebraska.  —  Roose  z'.  Perkins,  g 
Neb.  304,  2  N.  VV.  715,  31  Am.  Rep. 
409. 

Nczv  Jersey.  —  New  Jersey  Exp. 
Co.  V.  Nichols,  33  N.  J.  L.  434,  af- 
Hrming  32  N.  J.  L.  166. 

Nezv  York. — Clifford  v.  Dam,  12 
Jones  &  S.  391. 

North  Carolina.  —  Burton  v.  Wil- 
minglon  &  W.  R.  Co.,  82  N.  C.  504. 

Pennsylvania.  —  McHugh  v. 
Schlosser,  159  Pa.  St.  480,  28  All. 
291,  39  Am.  St.  Rep.  699,  23  L.  R. 
A    574- 

rr.ra.y.  —  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Cooper,  2  Tex.  Civ.  App.  42, 
20  S.  W.  990. 

Rule  Stated. —  "  Damages  in  per- 
sonal injury  cases  are  to  be  arrived 
at  by  considering  the  reduction  which 
the  accident  has  wrought  upon  one's 
earning  powers,  whether  mental  or 
physical,  or  both  combined,  and  m 
order  to  do  this  properly,  reference 
must  always  be  had  to  the  business 
in  which  such  an  one  is  engaged  at 
the  time  of  the  accident.  No  better 
rule  can  be  laid  down  than  that 
adopted  by  Justice  Sharswood,  in  die 
case  of  the  Penna.  Railroad  Co.  v. 
Butler,  7  P.  F.  Smith  335,  in  wdiich 
he  says :  '  The  proper  measure  of 
damages  is  the  pecuniary  loss  suf- 
fered by  the  parties  entitled  to  the 
sum  to  be  recovered;  and  that  loss  is 
what  the  deceased  would  probably 
have  earned  by  his  intellectual  or 
bodily  labor  in  his  business  or  pro- 
fession during  the  residue  of  his  life- 
time, and  which  would  have  gone  for 
the  benefit  of  his  children,  taking  into 
consideration  his  age,  ability  and  dis- 
position to  labor,  and  his  habits  of 
living  and  expenditures.'  This  rule, 
though  immediately  applicable  to 
cases  brought  for  damages  resulting 
from  the  loss  of  the  life  of  a  husband 
or  parent,  is  nevertheless  applicable, 
mutatis  mutandis,  not  only  to  the 
case  in  hand,  but  to  all  similar  cases. 
Human  business  is  as  varied  as  hu- 
man wants  and  human  ideas.  Each 
one  adopts  that  which  suits  him  best, 
or  from  which  he  can  derive  the 
largest  profits,  and  when,  by  another's 
negligence,  he  is  deprived  of  the 
power    of   properly    conducting    such 
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business,  the  question  of  what  dam- 
ages he  shall  have,  by  way  of  com- 
pensation, is  wholly  for  the  jury." 
Pennsylvania   R.   Co.  v.   Dale,  76  Pa. 

St.  47- 

Minister. —  Tn  Parshall  v.  Minne- 
apolis &  St.  I,.  R.  Co.,  35  Fed.  649, 
in  which  it  was  alleged  that  the  plain- 
tiff was  a  minister,  and  also  engaged 
in  other  avocations  at  different  times, 
from  the  proper  prosecution  of  which 
he  was  prevented  by  the  injury  com- 
plained of,  it  was  held  proper  "to  per- 
mit him  to  show  his  avocation  and 
what  his  compensation  therein  had 
been. 

Occupation  of  "Wife.  —  In  an  ac- 
tion by  a  father,  as  administrator  of 
his  wife,  for  her  wrongful  death, 
where  she  left  children,  evidence  of 
the  habitual  occupation  and  employ- 
ment of  the  deceased  i«  admissible  to 
show  her  general  capacity  and  rela- 
tion to  the  family.  Tilley  v.  Hudson 
River  R.  Co.,  24  N.  Y.  471,  23  How. 
Pr.  363. 

Extent  of  Business.  —  In  Schwartz 
V.  North  Jersey  St.  R.  Co.  (N.  J. 
L.),  49  Atl.  676,  an  action  by  a  con- 
tractor to  recover  damages  for  a  per- 
sonal injury,  evidence  of  a  contract 
for  building  a  brewery  was  held  to 
be  admissible  for  the  purpose  of 
showing  the  extent  of  the  plaintiff's 
business. 

In  McKenna  v.  Citizens  Nat.  Gas 
Co.,  201  Pa.  St.  146,  50  Atl.  922, 
where  the  plaintiff  testified  that  he 
was  employed  b}'  his  wife  at  a  stated 
salary  to  take  charge  of  a  store  and 
that  part  of  his  salary  remained  in 
the  business  and  part  of  it  was  used 
in  building  a  home  for  himself  and 
wife,  but  he  was  not  able  to  tell  the 
amount  due  him,  it  was  held  that  the 
defendant  might  prove  the  amount  of 
stock  carried  in  the  store,  the  volume 
of  business  done  and  the  usual  com- 
pensation paid  in  the  neighborhood 
for  similar  services.  The  court  said: 
"  Evidence  that  the  salary  was  in  ex- 
cess of  that  usually  paid  and  not  war- 
ranted by  the  business  went  directly 
to  the  credibility  of  the  witness  and 
tended  to  show,  in  connection  with 
his  own  testimony,  that  the  business 
was  conducted  under  a  family  ar- 
rangement for  the  mutual  benefit  of 
the  plaintiff  and  his  wife.     The  bur- 
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Employment  of  Parent,  —  In  an  action  to  recover  damages  for  the 
wrongful  death  of  an  infant  it  is  not  error  to  receive  evidence  of 
the  general  nature  of  the  father's  cmployment.^^ 

(2.)  Prospect  of  Obtaining  Steady  Employment. —  In  a  personal  injury 
action  it  is  always  proper  to  inquire  into  the  plaintilif's  prospect  of 
obtaining  steady  and   remunerative   employment   in   the   future.' - 

(3.)  Promotion  in  line  of  Employment.  —  It  cannot  be  shown  on  the 
question  of  damages  that  the  person  in  question  had  the  prospect 
of  possible  or  even  probable  promotion  in  the  line  of  employment 
in  which  he  was  ensfacfed  at  the  time.^^ 


den  was  on  him  to  show  what  his 
earning  capacity  was,  if  he  sought  to 
recover  for  its  permanent  loss ;  and 
any  testimony  by  the  defendant  tend- 
ing to  show  that  there  was  no  real 
employment,  or  that  under,  an  ar- 
rangement not  permanent  he  was  re- 
ceiving more  than  his  services  were 
worth,  and  that  therefore  his  salary 
was  not  a  test  of  his  earning  power, 
was  competent." 

11.  Walters  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  41  Iowa  71.  In  this  case 
the  court,  in  charging  the  jury,  said 
that  the}^  might  consider  this  evi- 
dence as  indicating  the  general  nature 
of  the  pursuits  which  the  deceased 
would  probal)ly  have  followed  had  he 
lived  and  his  health  and  strength 
been  preserved ;  but  that  it  was  not 
to  be  understood  that  the  deceased 
would  have  followed  the  same  identi- 
cal business.  In  sustaining  this 
charge  the  court  said  that  of  course 
such  testimony  is  not  very  controll- 
ing, that  "  there  are  a  thousand  cir- 
cumstances which  lead  the  children 
into  pursuits  widely  different  from 
those  of  their  parents.  This  fact, 
known  to  every  observant  person, 
should  be  allowed  due  weight  by  the 
jury  in  estimating  the  proper  reliance 
to  be  placed  upon  such  testimonj'. 
Yet  experience  also  teaches  that  chil- 
dren do  very  frequently  pursue  the 
same  general  class  of  business  as  that 
of  their  parents." 

12.  Central  R.  &  Bkg.  Co.  v.  Pass- 
more,  90  Ga.  203,  15  S.  E.  760. 

13.  Promotion  in  Line  of  Employ- 
ment Cannot  Be  Shown.  —  Southern 
I.  R.  Co.  V.  Davis,  2>2  Ind.  App.  569, 
6g  N.  E.  550;  Brown  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  64  Iowa  6=52,  21 
N.  W.   193;  Colorado  Coal  &  I.  Co. 


V.  Lamb,  6  Colo.  App.  255,  40  Pac. 
251;  Hesse  v.  Columbus,  S.  &  H.  R. 
Co.,  58  Ohio  St.  167,  50  N.  E.  354, 
wherein  the  court  holds  such  evi- 
dence objectionable  because  it  starts 
"  an  inquiry  which  could  have  no 
other  effect  than  to  consume  time 
unduly  and  to  introduce  speculative 
consideration  into  the  assessment  of 
damages."  Compare  St.  Louis,  A.  & 
T.  R.  Co.  V.  Johnston,  78  Tex.  q^6, 
15  S.  W.  104. 

Rule         Stated Promotion        is 

"  purely  a  matter  of  speculation,  de- 
pending not  simply  upon  the  occur- 
rence of  a  vacancy,  but  upon  the 
judgment  or  even  whim  of  those  in 
control.  Of  course,  there  are  possi- 
bilities and  probabilities  before  every 
person,  particularly  a  young  man,  and 
a  jury  in  estimating  the  damages  sus- 
tained will  doubtless  always  give 
weight  to  those  general  probabilities 
as  well  as  to  those  springing ,  f rona 
any  peculiar  capacities  or  faculties. 
But  that  is  a  different  matter  from 
proving  to  the  jurj'  the  wages  which 
some  superior  officer  receives,  and 
then  exaggerating  in  the  minds  of  the 
jv.ry  the  amount  of  the  damage  which 
haj  been  sustained,  by  evidence  tend- 
ing to  show  that  there  is  a  chance 
of  plaintiff  being  promoted  at  some 
time  to  such  higher  office."  Rich- 
mond &  D.  R.  Co.  V.  Elliott.  149  U. 
S.  266. 

Employe  in  Government  Service. 
In  Richmond  &  D.  R.  Co.  v.  Allison, 
86  Ga.  145,  wherein  it  was  held  error 
to  permit  the  plaintiff,  who  was  a 
postal  clerk  in  the  employ  of  the 
railway  mail  service,  to  give  evidence 
as  to  his  chances  of  promotion,  the 
court  said  that  it  was  improper  "  to 
allow  proof  of  a  particular  possibility 
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(4.)  loss  of  Prospective  Employment.  —  Nor  can  it  be  shown  that  in 
consequence  of  the  injuries  llie  person  injured  had  lost  a  position 
which  he  was  aRnit  to  secure.^*  Nor  is  it  error  to  exclude  evidence 
as  to  the  earnings  in  a  line  of  employment  for  which  it  is  shown 
the  person  in  question  had  been  preparing  himself.^'' 

(5.)  Increase  of  Salary.  —  It  has  been  held  proper,  however,  to 
permit  evidence  on  the  question  of  damages  to  the  effect  that  under 
the  contract  of  employment  there  was  to  be  an  increase  of  salary  on 
certain  conditions.^" 

(6.)  Employment  of  Assistants  or  Substitute.  —  Evidence  that  a  per- 
son was  compelled  as  a  result  of  his  injury  to  employ  an  assistant^^ 


or  even  probability  of  an  increase  of 
wages  by  appointment  to  a  higher 
public  ofifice,  especially  where,  as  in 
this  case,  the  appointment  is  some- 
what controlled  by  political  rea- 
sons. .  .  .  To  allow  the  jury  to 
assess  damages  on  the  basis  of  a 
large  income  arising  from  a  public 
office  which  he  has  never  received, 
which  is  merely  in  expectancy  but 
might  never  be  received,  or  if  re- 
ceived at  all  might  come  to  him  at 
some  remote  or  uncertain  period, 
would  be  wrong  and  unjust." 

14.  Loss  of  Prospective  Employ- 
ment. —  Brown  v.  Cunimings,  7 
Allen  (Mass.)  507,  wherein  the  court 
said:  "We  do  not  see  how  the  loss 
of  an  office  can  be  proximately  con- 
nected with  an  assault  and  battery 
as  its  cause.  There  must  be  inter- 
vening events  which  make  the  con- 
nection more  or  less  remote ;  and  it 
is  difficult  to  see  how  the  result  can 
happen  without  the  addition  of  inde- 
pendent causes  also ;"  and  further 
compares  the  case  with  the  case  of 
a  merchant  who  ofifered  to  show  that 
because  of  the  injury  he  was  unable 
to  go  to  his  store  and  thereby  lost 
the  opportunity  to  close  a  particular 
bargain  which  would  have  been 
profitable.  In  that  case,  too,  one  of 
the  intervening  causes  of  the  loss  of 
the  office  appears  to  have  been  a 
voluntary  act  of  the  plaintiff's  own 
will,  and  there  must  also  have  been 
the  concurrent  voluntary  acts  of 
other  persons. 

15.  Bonnet  v.  Galveston,  H.  &  S. 
A.  R.  Co.,  89  Tex.  72,  32  S.  W.  334, 
wherein  the  court  in  so  ruling  said 
that  the  probability  of  the  person's 
following   the    calling    for   which   he 
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had  been  so  preparing  himself  was 
too  remote,  contingent  and  specula- 
tive to  throw  any  light  on  his  prob- 
able future  earnings. 

16.  Bryant  v.  Omaha  &  C.  B.  R. 
Co.,  98  Iowa  483,  67  N.  W.  392, 
where  there  was  to  be  an  increase  of 
salary  within  a  short  time  in  the 
event  of  remaining  in  the  service 
and  doing  satisfactory  work.  See 
also  Richmond  &  D.  R.  Co.  v.  Elliott, 
149  U.  S.  266. 

17.  In  Macon  Consol.  St.  R.  Co. 
V.  Barnes,  113  Ga.  212,  38  S.  E.  756, 
the  plaintiff  at  the  time  of  the  in- 
jury and  for  many  years  prior  had 
been  the  official  court  stenographer 
and  he  was  at  the  time  of  the  trial 
still  holding  his  office.  Over  an  ob- 
jection that  there  was  no  allegation 
of  damages  by  reason  of  the  employ- 
ment of  typewriters  he  was  per- 
mitted to  testify  that  he  had  employed 
such  and  was  paying  them  a  stated 
compensation.  It  was  held  that 
while  the  plaintiff  could  not,  of 
course,  recover  the  damages  for 
which  he  had  not  sued,  it  was  allow- 
able for  him  to  support  by  any  com- 
petent testimony  an  allegation  dis- 
tinctly made  in  his  petition  that  be- 
cause of  the  injury  his  capacity  to 
labor  had  been  diminished.  The 
court  said :  "  He  had,  before  being 
allowed  to  testify  as  just  stated, 
sworn  that  on  account  of  his  in- 
juries he  had  become  unable  to  do 
in  person  all  his  work,  and  could  no 
longer  do  that  part  of  it  which  neces- 
sitated continued  use  of  a  typewriting 
machine.  In  view  of  this,  it  seems 
clear  that  the  additional  proof  to  the 
effect  that  he  was  obliged  to  employ 
help    at    least    tended    to    show  de- 
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or  a  substitute,^^  and  the  amount  paid  such  assistant  or  substitute,  is 
admissible.  Nor  does  such  evidence  have  the  effect  of  allowing 
double  damages.^'* 

(7.)  limits  of  Inquiry  as  to  Avocation.  —  (A.)  Generally.  —  The  rule 
recognizing  the  impainneut  of  an  injured  person's  earning  power 
as  a  legitimate  subject  of  inquiry  on  an  issue  as  to  the  damages 
to  which  he  may  be  entitled  seems  to  apply  to  all  avocations, 
whether  professional  or  non-professional.-" 

(B.)  Other  Avocations.  —  It  is  proper  to  inform  the  jury  by  com- 
petent evidence  of  the  injured  person's  qualifications  and  capacity 
to  follow  his  former  or  some  other  calling  or  avocation  for  which 
he  is  fitted,  although  he  was  not  following  it  at  the  time  of  the 


creased  power  to  labor,  and  the  cost 
of  the  help  was  relevant  as  to  the 
extent  of  the  decrease.  No  point 
was  made  that  the  cost  was  not  nec- 
essarily the  value  of  the  work  for 
the  performance  of  which  Barnes 
contracted.  The  objection  was  sim- 
ply as  above  stated,  and  it  was  not 
well  taken." 

18.  Langworthy  v.  Greene  Twp., 
88  Mich.  207,  50  N.  W.  130,  holding 
that  a  question  "  Did  you  have  to 
hire  a  man  tp  do  your  farm  work 
during  the  time  you  were  laid  up 
from  this  injury?"  was  proper  as 
against  the  objection  that  the  plain- 
tiff could  not  prove  the  value  of  his 
time  in  that  way. 

19.  In  Kendall  v.  Albia,  73  Iowa 
241,  34  N.  W.  833,  the  plaintiff  was 
allowed  to  testify  as  to  the  value  of 
his  time  in  the  occupation  in  which 
he  was  engaged,  and  that  because  of 
the  injury  he  was  unable  to  attend 
to  his  business  and  was  compelled  to 
employ  a  man  to  attend  to  it  for  him 
and  the  amount  he  paid  such  substi- 
tute. The  objection  urged  was  that 
under  such  proof  the  plaintiff  would 
be  allowed  to  recover  double  dam- 
ages, but  the  court,  in  holding  the 
objection  to  be  without  merit,  said 
that  the  evidence  was  proper  to  go 
before  the  jury,  and  that  since  the 
number  of  days  the  man  was  em- 
ployed was  not  shown  there  could 
have  been  nothing  more  than  a  nom- 
inal amount  allowed  on  that  ground, 
and  that  consequently  the  defendant 
was  not  prejudiced  by  the  evidence. 

See  also  Atlanta  Consol.  St.  R.  Co. 
V.  Bates,  103  Ga.  333,  30  S.  E.  41 ;  At- 


lanta &  W.  P.  R.  Co.  V.  Newton,  85 
Ga.  517,  II  S.  E.  776;  West  Chicago 
St.  R.  Co.  V.  Maday,  188  111.  308,  52 
N.  E.  933- 

20.  Nash  v.  Sharpe,  19  Hun  (N. 
Y.)  365,  wherein  the  court  said: 
"  If  there  is  any  distinction  between 
the  earnings  of  a  professional  man 
and  a  mechanic  or  laborer  it  is  a 
question  of  fact  to  be  considered  by 
the  jury  in  connection  with  the  sur- 
rounding circumstances.  There  is  no 
good  reason  why  a  professional  man 
should  not  be  permitted  to  show  what 
he  was  earning  from  his  business  at 
the  time  to  which  the  loss  refers,  as 
well  as  a  laboring  man  who  is  em- 
ployed under  fixed  wages.  This 
must  be  so  from  the  nature  of  the 
case,  otherwise  a  professional  man 
could  give  no  reliable  and  satisfac- 
tory evidence  of  his  loss." 

Christian  v.  Columbus  &  R.  R.  Co., 
90  Ga.  124,  15  S.  E.  701,  where  the 
court  in  so  holding  said  that  what 
he  had  earned  in  the  particular  oc- 
cupation would  not  serve  as  a  direct 
basis  for  estimating  the  value  of  his 
life,  but  might  be  considered  by  the 
jurj''  in  estimating  his  capacity  to 
command  continuous  profitable  em- 
ployment should  he  cease  to  pursue 
the  business  avocation  in  which  he 
was  engaged  when  killed. 

A  Lawyer  suing  to  recover  dam- 
ages for  a  personal  injury  can  show 
his  professional  standing  and  the  ex- 
tent of  his  practice,  and  prove  that 
the  consequent  interruption  to  his 
practice  was  a  damage  to  him.  Jos- 
lin  V.  Grand  Rapids  Ice  &  Coal  Co., 
53  ]\Iich.  322,  19  N.  W.  17. 
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injuries  complained  of.-'     But  it  is  not  competent  for  the  injured 
l)erson  to  show  what  sahiry  and  fees  he  had  received  from  a  pubhc 


21.  Linion  C.  &  M.  Co.  v.  Per- 
sons, 15  Ind.  App.  69,  43  N.  E.  651  ; 
Louisville,  O.  B.  R.  Co.  v.  Howard, 
90  Tcnn.  144,  19  S.  W.  116;  McCoy 
z:  Milwaukee  St.  R.  Co,  88  Wis.  56, 
59  N.  W.  453;  Grimmelman  v.  Union 
P.  R.  Co.,  loi  Iowa  74,  70  N.  W.  90. 

In  Peterson  v.  Seattle  Trac.  Co., 
23  Wash.  615.  63  Pac.  539,  53  L.  R. 
A.  586,  modified  on  other  points  O5 
Pac.  543,  it  was  held  proper  to  per- 
mit the  plaintiflf  to  show  what  occu- 
pation he  had  been  engaged  in  as 
showing  what  wages  would  be  open 
to  him  in  an  avocation  in  which  he 
was  experienced  and  which  he  could 
follow  but  for  his  injury,  although  it 
did  not  appear  that  he  had  been  en- 
gaged in  it  for  several  years,  and  he 
did  not  claim  any  intention  to  re- 
turn to  it. 

In  Oakes  v.  Maine  C.  R.  Co.,  95 
Me.  103,  49  Atl.  418,  an  action  to  re- 
cover damages  for  the  death  of  the 
plaintiff's  mother,  wherein  it  was 
shown  that  the  mother  had  some 
years  previously  been  by  trade  a  mil- 
liner, it  was  held  that  evidence  of 
the  wages  she  received,  the  last  time 
she  was  employed  at  that  trade,  was 
properly  admitted  as  tending  to  show 
whether  an  effort  to  follow  that  trade, 
if  made,  would  be  successful,  not  as 
a  direct  basis  for  computing  her 
earnings,  or  the  value  of  her  life  at 
so  much  per  week,  but  as  showing 
an  ability  and  capacity  on  her  part 
to  obtain  continuous,  profitable  em- 
ployment should  she  be  deprived  of 
the  help  of  her  husband  and  thrown 
upon  her  own  resources  for  the  sup- 
port of  herself  and  her  child. 

Where  the  injury  for  which  dam- 
ages are  claimed  resulted  in  the  loss 
of  an  arm,  the  plaintiff  should  be 
allowed  to  show  whether  or  not  he 
had  sufficient  education  to  earn  a 
livelihood  in  a  clerical  calling.  "  He 
was  damaged  thereby  in  respect  to 
his  ability  to  earn  more  or  less  or 
not  at  all,  according  as  he  was  com- 
petent to  pursue  other  avocations 
more  or  less,  or  equally  lucrative, 
The  extent  of  his  damage  in  this  're- 
gard was  legitimately  under  investi- 
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gation,  and  wc  see  no  reason  why 
he  should  not  be  permitted  to  prove 
his  inability  to  pursue  other  common 
and  lucrative  employment."  Helton 
V.  Alabama  M.  R.  Co.,  97  Ala.  J75, 
12  So.  276. 

In  Raybum  v.  Central  I.  R.  Co., 
74  Iowa  637,  35  N.  W.  606,  38  N.  W. 
520,  an  action  against  a  railroad  com- 
pany for  a  permanent  injury  of  a 
section  hand,  it  was  held  proper  lo 
permit  the  plaintiff  to  show  that  he 
was  a  mechanic,  and  as  such  capable 
of  earning  more  money  than  was  paid 
Ihim  by  the  defendant  for  his  services. 
'■  The  fact  that  he  was  in  the  employ- 
ment of  the  defendant  at  less  wages 
than  he  could  have  earned  at  his 
trade  did  not  lessen  his  capacity  to 
earn  money  at  his  trade.  It  does  not 
appear  that  when  he  entered  the  em- 
ployment of  defendant  he  was  in  any 
manner  incapacitated  to  work  at  his 
trade,  or  that  he  had  permanently 
abandoned  it." 

In  Illinois  the  cases  are  not  uni- 
form on  this  question.  Thus  in  West 
Chicago  St.  R.  Co.  v.  Maday,  188  111. 
308,  58  N.  E.  933,  it  was  held  that 
evidence  of  earnings  in  an  employ- 
ment abandoned  five  years  prior  to 
the  trial  was  not  admissible.  See 
also  Fisher  z'.  Jansen,  128  111.  549,  21 
N.  E.  598,  where  the  court  said  :  "  It 
is  manifest  that  it  would  have  been 
incompetent  to  have  proved  what  he 
had  made  in  business  prior  to  his  in- 
juries, since  that  was  the  result  of 
circumstances  that  might  never  be 
repeated.  He  had  no  employment  at 
fixed  wages  for  the  future,  and  he  is 
not  shown  to  have  possessed  peculiar 
skill  or  knowledge  having  a  definite 
pecuniary  value,  which  was  destroj^ed 
or  affected  by  his  injuries.  What  he, 
or  any  other  business  man,  however 
competent  and  skilled,  might  make  in 
the  future,  in  any  line  of  trade,  is  too 
much  a  matter  of  speculation  and 
contingency  to  be  susceptible  of  di- 
rect evidence."  Compare  Chicago  v. 
Edson,  43  111.  App.  417;  Galesburg  7'. 
Hall,  45  111.  App.  290,  where  the 
plaintiff  was  temporarily  firing  a 
switch  engine  at  $1.50  per  day  at  the 
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office  which  he  formerly  held.--  And  it  has  been  held  proper  to 
refuse  to  permit  proof  of  the  value  of  services  in  an  occupation  for 
which  the  injured  person  was  qualified  but  in  which  he  had  never 
engaged.--* 

b.  As  Respects  tlie  Habits  and  Character  of  the  Injured  Person. 
It  is  proper  to  inquire  into  the  habits  of  the  injured  person  in  regard 
to  sobriety  and  industry,  and  his  character  in  the  employment  or 
avocation  in  which  he  was  engaged  at  the  time.^* 

Habits  Impairing  Usefulness.  —  On  the  other  hand,  if  the  person  for 
whose  wrongful  death  damages  are  sought  is,  when  viewed  from 


time  of  the  injury,  and  it  was  held 
that  there  was  no  error  in  allowing 
proof  of  his  average  earnings  at  his 
regular  business,  to  which  he  would 
have  returned  but  for  his  disability. 

22.  Chicago,  St.  P.,  M.  &  O.  R. 
Co.  V.  Myers,  80  Fed.  361,  so  hold- 
ing, there  being  no  evidence  that  he 
had  lost  any  part  of  such  salary  and 
fees  in  consequence  of  his  injuries. 

23.  Atlanta  &  W.  R.  Co.  v.  New- 
ton, 85  Ga.  517,  II  S.  E.  776. 

24.  United  States.  —  Collins  v. 
Davidson,  19  Fed.  83 ;  Hall  7'.  Gal- 
veston, H.  &  S.  A.  R.  Co.,  39  Fed.  18. 

Alabama.  —  Richmond  &  D.  R.  Co. 
V.  Hammond,  93  Ala.  181,  9  So.  '^77; 
Lcuisville  &  N.  R.  Co.  v.  Orr.  91  Ala. 
548,  8  So.  360;  James  f.  Richmond 
&  D.  R.  Co.,  92  Ala.  231,  9  So.  335. 

Iowa.  —  Van  Gent  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  80  Iowa  526,  45  N. 
W.  913;  Wheelan  z':  Chicago,  M.  & 
St.  P.  R.  Co.,  85  Iowa  167,  52  N.  W. 
119;  Simonson  z'.  Chicago,  R.  I.  & 
P.  R.  Co.,  49  Iowa  87. 

Minnesota.  ■ —  Opsahl  v.  Judd,  30 
Minn.  126,  14  N.  W.  575. 

Nebraska.  —  Roose  v.  Perkins,  9 
Neb.  304,  2  N.  W.  715,  31  Am.  Rep. 
409. 

0/iJO.  —  Cleveland  &  P.  R.  Co.  v. 
Sutherland,  19  Ohio  St.  151. 

Pennsylvania.  —  Goodhart  v.  Penn- 
sylvania R.  Co.,  177  Pa.  St.  I,  35  Atl. 
191,  55  Am.  St.  Rep.  705;  McHugh 
V.  Schlosser,  159  Pa.  St.  480.  28  Atl. 
291,  39  Am.  St.  Rep.  699,  23  L.  R.  A. 

574- 

Texas.  —  Houston  &  T.  R.  Co.  v. 
Cowser,  57  Tex.  304;  Texas  M.  R. 
Co.  V.  Douglas,  73  Tex.  325,  11  S. 
W.  333. 

Sending  Money  to  Relatives. 
Life  Insurance In  an  action  to  re- 


cover damages  for  wrongful  death,  it 
is  competent  to  show  the  amount  of 
money  which  the  decedent  had  sent 
to  his  relatives  and  that  he  had  in- 
vested some  of  his  savings  m  life  in- 
surance, as  tending  to  show  his  abil- 
ity to  earn  money  and  his  habits  with 
respect  to  saving  it.  Spaulding  v. 
St.  P.  &  K.  C.  R.  Co.,  98  Iowa  205, 
67  N.  W.  227. 

Experience In     Louisville   &   N. 

R.  Co.  V.  Jones,  130  Ala.  456,  30  So. 
586,  an  action  to  recover  damages  for 
wrongful  death,  it  was  held  compe- 
tent to  show  the  decedent's  experi- 
ence in  the  occupation  followed  by 
him  at  the  time  of  his  death,  such 
evidence  being  relevant  as  to  the 
measure  of  damages  by  way  of  show- 
ing his  earning  capacity. 

In  an  Action  to  Recover  Damages 
for  the  Wrongful  Death  of  a  Rail- 
road Employe,  evidence  as  to  his 
character  in  respect  to  skillfulness  in 
his  employment  is  admissible.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  V.  Parish, 
28  Ind.  App.  189,  62  N.  E.  514,  91 
Am.  St.  Rep.  120,  where  the  court 
said :  "  The  loss  from  the  death  of 
a  careful,  experienced  railroad  man 
would  be  greater  than  from  that  of 
one  who  was  careless  and  inexperi- 
enced. The  law  estimates  the  value 
of  a  human  life  as  best  it  can,  and 
in  doing  so  it  wUl  take  into  consid- 
eration, among  other  things,  the 
habits  of  the  individual  as  to  sobriety 
and  industry,  and  such  qualities  as 
affect  his  capacity  to  earn  money. 
The  evidence  in  question  was  not  im- 
proper to  go  to  the  jury  on  the  ques- 
tion of  damages." 

In  North  Carolina  a  statute  allows 
only  such  damages  in  actions  to  re- 
cover damages  for  the  death  of  a  per- 

Vol.  VII 


416 


INJURIES  TO  PERSON. 


a  pecuniary  standpoint,  a  l)ur(k'n  upon,  instead  of  a  benefit  to,  his 
family,  that  is  a  fact  proper  to  be  shown.'-'* 

Dependence  on  Earnings.  —  And  it  has  been  held  that  in  a  personal 
injury  action  it  is  competent  to  show  that  the  plaintiff  was  dependent 
ui)on  his  earnings  as  indicating  the  probable  continuance  of  his 
industry.-® 

c.  As  Respects  the  Earnings  of  the  Injured  Person.  —  (1.)  Gen- 
erally. —  Upon  an  issue  as  to  the  earning  capacity  of  a  person  for 
whose   permanent    disability   or   death    damages    are    sought,    it    is 


son  from  the  wrongful  act  of  an- 
other "  as  was  a  fair  and  just  com- 
pensation for  the  pecuniary  injury 
resulting  from  the  death."  In  Brad- 
ley V.  Ohio  River  &  C.  R.  Co.,  122  N. 
C.  972,  30  S.  E.  8,  it  was  held  that 
this  statute  means  that  the  measure  of 
damages  is  the  pecuniary  injury,  and 
that  hence  proof  in  support  thereof 
should  be  to  the  value  of  the  labor 
or  the  amount  of  the  earnings  of  the 
deceased  if  he  had  lived  without  re- 
gard to  the  number  of  the  recipients 
of  his  labor.  That  is  to  say,  that 
the  proof  should  be  confined  solely 
to  whether  he  was  an  industrious  or 
an  idle  man,  honest  or  dishonest ; 
a  drinking  or  a  sober  man,  and  the 
like.  Nothing  is  allowed  as  a  pun- 
ishment to  the  defendant  or  as  a 
solace  to  the  widow. 

25.  In  Standlee  v.  St.  Louis  &  S. 
W.  R.  Co.  (Tex.  Civ.  App.),  60  S. 
W.  781,  an  action  to  recover  damages 
for  an  injury  resulting  in  the  death 
of  the  plaintiff's  intestate,  it  was  held 
proper  to  permit  proof  of  the  habits 
of  the  decedent  as  having  some  bear- 
ing upon  the  pecuniary  loss  sustained 
by  the  plaintiffs.  The  court  said : 
"  If  his  habits  were  such  as  to  indi- 
cate that  his  services  were  of  little 
value  to  his  family,  and  that  by  rea- 
son of  his  habits  and  conduct  he  was 
what  might  be  termed  a  worthless 
person,  and  that,  when  viewed  from 
a  pecuniary  standpoint,  his  existence 
was  a  burden  upon,  instead  of  a 
benefit  to,  his  family,  these  facts 
ought  to  be  known  to  the  jury,  so 
that  they  could  determine  what  com- 
pensation, if  any,  the  plaintiffs  might 
be  entitled  to.  In  cases  of  this  char- 
acter compensation  consists  in  the 
pecuniary  loss  sustained  by  the  par- 
ties  aggrieved,   and   any   fact   which 
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would  have  a  tendency  to  show  and 
explain  the  conduct,  character  and 
business  of  the  deceased  could,  and 
would  doubtless,  serve  some  purpose 
in  arriving  at  the  amount  of  this 
compensation.  If  the  conduct  and 
habits  of  the  deceased  were  of  such  a 
character  as  would  show  that  his 
earning  capacity  was  seriously  im- 
paired or  diminished,  or  that  in  his 
selfishness  and  indifference  to  the  in- 
terests and  welfare  of  his  family  he 
squandered  and  used,  in  pandering  to 
his  own  pleasures,  all  that  he  earned, 
those  that  claim  to  have  been  ag- 
grieved by  reason  of  his  death  could 
not  consistently  claim  that  their  loss 
was  as  great  as  if  he  had  been  a  man 
of  exemplary  habits,  and  who  applied 
his  income  and  earnings  to  the  bene- 
fit of  his  family.  We  think  the  charge 
of  the  court  on  the  measure  of  dam- 
ages, as  well  as  upon  the  other 
branches  of  the  case,  was  sufficient." 

26.  Simonson  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  49  Iowa  87;  Hunt  v.  Chi- 
cago &  N.  W.  R.  Co.,  26  Iowa  363; 
Stafford  V.  Oskaloosa,  64  Iowa  251, 
20  N.  W.  174.  Compare  Van  Dusen 
V.  Letellier,  78  Mich.  492,  44  N.  W. 
572,  -wherein  it  was  held  proper  for 
the  plaintiff  to  show  what  wages  he 
commonly  earned,  but  not  that  lie 
had  no  other  means  of  support  than 
day  labor ;  that  such  evidence  was 
immaterial  to  the  issue  "  and  an  in- 
direct way  of  bringing  the  poverty  of 
the  plaintiff  before  the  jury,  which  is 
not  permissible  in  actions  of  this 
character." 

Poverty.  _  In  Moore  v.  Central  R. 
of  Iowa,  47  Iowa  688,  it  was  held 
that  the  mere  fact  of  plaintiff's  pov- 
erty did  not  give  him  a  right  to  re- 
cover increased  or  diminished  dam- 
ages, and  to  establish  any  such  right 
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proper  to  receive  evidence  of  what  he  was  actually  earning-  by  his 
personal  exertions  prior  to  and  at  the  time  of  the  injury  or  death." 
And  in  the  case  of  an  injured  person  it  is  proper  to  receive  evidence 


the  evidence  was  inadmissible,  but 
that  the  fact  that  he  depended  upon 
his  daily  labor  for  support  was  a  fact 
proper  for  the  consideration  of  the 
jury,  and  that  he  was  poor  tended  to 
establish  such  dependence. 

27.  United  States.  —  Louisville  E. 
&  St.  L.  R.  Co.  V.  Clarke,  152  U.  S. 
230;  Collins  V.  Davidson,  19  Fed.  83. 

Alabama.  —  Alabama  G.  S.  R.  Co. 
V.  Frazier,  93  Ala.  45,  9  So.  303,  30 
Am.    St.   Rep.  28. 

Georgia.  —  Central  G.  R.  Co.  v. 
Perkerson,  112  Ga.  923,  38  S.  E.  365, 
S3  L.  R.  A.  210;  Atlanta  Consol.  St. 
R.  Co.  V.  Bates,  103  Ga.  2,2,3,  2,0  S.  E. 
41- 

Illinois.  —  Pittsburg,  C.  C.  &  St.  L. 
R.  Co.  V.  Kinnare,  203  111.  388,  67  N. 
E,  826;  Chicago  &  E.  R.  Co.  v. 
Meech,  59  111.  App.  69. 

Indiana.  —  Cleveland,  C.  C.  &  St. 
L.  R.  Co.  v.  Gray,  148  Ind.  266,  46 
N.  E.  675 ;  Logansport  v.  Justice,  74 
Ind.  378,  39  Am.  Rep.  79;  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Frawley,  no 
Ind.  18,  9  N.  E.  594. 

lozva.  —  Rice  v.  Des  Moines,  40 
Iowa  638;  Kline  v.  Kansas  City,  St. 
J.  &  C.  B.  R.  Co.,  50  Iowa  656; 
Simonson  v.  Chicago,  R.  I.  &  P^  R. 
Co.,  49  Iowa  87 ;  Pearl  v.  Omaha  & 
St.  L.  R.  Co.,  115  Iowa  535,  88  N. 
W.    1078. 

Missouri.  —  Hayes  v.  St.  Louis  R. 
Co.,  15  Mo.  App.  583. 

Neiu  York.  —  Ehrgott  v.  Mayor  of 
New  York,  96  N.  Y.  264,  48  Am. 
Rep.  622 ;  Mclntyre  v.  New  York  C. 
R.  Co.,  37  N.  Y.  287;  Grinnell  v. 
Taylor,  66  N.  Y.  St.  68,  32  N.  Y. 
Supp.  684;  Griffith  V.  Utica  &  M. 
R.  Co.,  43  N.  Y.  St.  835,  17  N.  Y. 
Supp.  692. 

Pennsylvania.  —  ]\IcHugh  v. 
Schlosser,  159  Pa.  St.  480,  28  Atl. 
291,  39  Am.  St.  Rep.  699,  23  L.  R.  A. 
574- 

Earnings  of  Farmer In  an  ac- 
tion to  recover  damages  for  a  per- 
sonal injury  it  is  not  error  to  per- 
mit proof  of  how  much  cotton  and 
corn  the  injured  person,  a  farmer, 
could  raise  in  a  year  and  how  much 

27 


he  could  earn  in  dollars  and  cents. 
International  &  G.  N.  R.  Co.  v. 
Kuehn,  2  Tex.  Civ.  App.  210,  21  S. 
W.  58.  Compare  Louisville  O.  B. 
Co.  V.  Howard,  90  Tenn.  144,  19  S. 
W.  116,  wherein  it  was  held  error 
to  permit  proof  of  the  minimum  value 
of  his  crop  for  the  past  year  or  years. 
"  This  was  mere  speculation.  The 
next  year  or  succeeding  years  the 
crop  might  not  be  so  abundant,  by 
reason  of  unfavorable  seasons  and 
other  causes,  and  the  price  of  his 
farming  products  might  not  be  so 
remunerative,  and  it  would  open  the 
door  to  proof  of  what  was  the  net 
value  of  his  farm  after  defraying  ex- 
penses. This  witness  proves  that 
others  besides  the  deceased  were  en- 
gaged in  making  these  very  crops 
which  the  witness  says  were  worth 
$250  per  annum.  It  was  improper  to 
admit  this  proof  for  any  purpose." 

In  Wilkie  v.  Raleigh  &  C.  T.  R. 
Co.,  127  N.  C.  203,  37  S.  E.  204,  the 
plaintiff  was  allowed,  over  the  objec- 
tion of  defendant,  to  testify,  with 
the  view  to  fixing  the  amount  of  his 
recovery,  that  he  was  receiving  $40 
per  month,  or  $480  per  year,  from 
the  defendant  company,  and  that  he 
was  making  in  addition  to  this  a 
profit  by  selling  rations  to  the  rail- 
road hands  sufficient  to  make  his 
earnings  $600  per  annum.  It  was 
held  that  the  testimony  was  properly 
received  for  the  purpose  of  showing 
the  plaintiff's  earning  capacity  inas- 
much as  there  was  shown  to  be  noth- 
ing improper  in  the  transactions. 

In  Finken  v.  Elm  City  Brass  Co., 
JT,  Conn.  423,  47  Atl.  670,  the  plain- 
tiff had  practiced  his  trade  some  thir- 
ty-five years,  and  it  was  held  proper 
to  permit  him  to  show  this  and  also 
the  wages  he  had  earned  each  year. 
And  it  was  also  held  that  the  fact 
that  wages  were  on  a  paper  basis 
during  the  early  years  of  that  period, 
instead  of  on  a  gold  basis,  as  during 
the  remainder  of  it,  did  not  render 
such  evidence  inadmissible,  but  sim- 
ply gave  an  occasion  for  cross-exami- 
nation or  explanation  in  defense. 
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of  his  actual  carning^s  subsequent  thereto.-®  And  it  is  held  also  that 
the  fact  that  a  person  may  not  continue  to  earn  what  he  has 
previously  earned  does  not  affect  the  admissibility  of  evidence  of 
such  earnings,  but  goes  to  its  weight.^" 

(2.)  Net  Earnings. —  In  an  action  to  recover  damages  for  a  per- 
sonal injury  it  has  been  held  proper  to  receive  evidence  as  to  what 
had  been  the  net  earnings  of  the  person  injured.''*'  It  is  not  error, 
however,  to  refuse  to  permit  the  defendant  in  such  an  action  to 
show  that  fact.^^ 

(3.)  Sources  of  Earnings.  —  Of  course  upon  such  an  issue  it  is  com- 
petent for  the  defendant  to  ascertain  the  source  of  the  earnings, 


In  Southern  R.  Co.  v.  Howell,  135 
Ala.  639,  34  So.  6,  an  action  to  re- 
cover damages  suffered  by  a  railroad 
employe,  it  was  held  that  as  furnish- 
ing data  for  the  assessment  of  dam- 
ages it  was  proper  for  the  plaintiff  to 
prove  his  former  capacity  to  work 
and  to  earn,  and  for  that  purpose  evi- 
dence of  what  he  had  earned  while  in 
the  services  of  another  railroad  com- 
pany was  admissible ;  that  no  good 
reason  existed  for  limiting  such  proof 
to  earnings  in  the  immediate  employ- 
ment wherein  the  injury  is  received. 

Weekly  Earnings.  —  Where  plain- 
tiff has  been  permitted  to  testify  to 
the  amount  of  her  earnings  prior  to 
the  injury,  for  the  purpose  of  show- 
ing the  value  of  her  time,  it  is  proper 
to  permit  her  to  testify  how  much 
she  earned  weekly  by  her  labor.  Lin- 
coln V.  Beckman,  23  Neb.  677,  2>7  N. 
W.  593. 

28.  Louisville  &  N.  R.  Co.  v. 
Woods,  115  Ala.  527,  22  So.  ^iZ',  Chi- 
cago &  E.  R.  Co.  V.  Meech,  59  111. 
App.  69;  Louisville,  N.  A.  &  C.  R. 
Co.  V.  Frawley,  no  Ind.  18,  9  N.  K. 
594;  Beisiegel  v.  New  York  C.  R. 
Co.,  40  N.  Y.  9;  Palmer  v.  Conant,  34 
N   Y.  St.  816,  II  N.  Y.  Supp.  917. 

In  Roche  v.  Redington,  125  Cal. 
174,  57  Pac.  890,  it  was  held  that  a 
question  put  to  the  plaintiff  as  to 
whether  or  not  he  had  earned  any 
money  since  the  injury  or  been  able 
to  earn  any  since  was  not  error,  inas- 
much as  it  appeared  from  the  pre- 
vious testimony  that  the  question  had 
reference  to  the  plaintiff's  condition 
as  the  result  of  the  accident. 

29.  Griveaud  v.  St.  Louis,  C.  & 
W.   R.   Co.,  Z2,  Mo.  App.  458. 
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30.  Richmond  &  D.  R.  Co.  v. 
Hammond,  93  Ala.  181,  9  So.  577; 
Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala. 
548,  8  So.  360.  Compare  Louisville 
&  N.  R.  Co.  V.  Woods,  115  Ala.  527, 
22  So.  2)2,  where  it  was  held  error  to 
permit  the  plaintiff  to  show  what  he 
had  saved  from  month  to  month  out 
of  his  wages ;  that  the  question  is  -lot 
what  the  next  of  kin  lost,  but  what 
the  plaintiff  himself  lost  in  conse- 
quence of  the  injuries  sustained. 

In  Louisville  &  N.  R.  Co.  v.  York, 
128  Ala.  30^.  3  So.  676,  an  action  to 
recover  damages  for  an  injury  result- 
ing in  death,  it  was  held  that  evi- 
dence showing  that  the  deceased  was 
before  and  up  to  his  death  laying  by 
a  part  of  his  earnings  in  paying  for 
a  home  was  competent  on  the  meas- 
ure of  damages  suffered  by  his  next 
of  kin  in  consequence  of  his  death. 

In  Western  &  A.  R.  Co.  v.  Moore, 
94  Ga.  457,  20  S.  E.  640,  an  action 
to  recover  damages  for  the  wrongful 
death  of  the  plaintiff's  husband,  a 
brakeman,  it  was  held  not  to  be  error 
to  permit  the  plaintiff  to  testify  that 
her  husband  after  paying  his  board 
brought  her  a  certain  amount  at  the 
end  of  each  month  while  at  work  and 
that  he  had  no  other  means  or  re- 
sources except  his  wages,  the  evi- 
dence being  offered  to  show  what 
were  the  earnings  of  the  deceased, 
and  the  objection  being  that  the 
amount  so  turned  over  was  no  stand- 
ard by  which  to  measure  those  earn- 
ings. 

31.  Baltimore  &  O.  R.  Co.  v.  State, 
81  Md.  371,  32  Atl.  201 ;  Wallace  v. 
Western  N.  C.  R.  Co.,  104  N.  C.  442, 
ID  S.  E.  552,  wherein  the  court  said: 
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and  how  they  were  made ;  as  for  example,  that  they  were  unlawful,'^ 
or  that  they  were  in  part  charity.^^ 

(4.)  Limits  of  Inquiry  as  to  Time.  —  In  an  action  to  recover  dam- 
ages for  a  personal  injury  resultini;^  in  disability  or  death  there  is 
no  arbitrary  rule  as  to  the  time  prior  to  the  injury  to  which  the 
evidence  as  to  the  actual  earnings  is  to  be  confined,  except  that  it 
must  be  a  reasonable  time  ;•'*  the  inquiry  is  rather,  what  were  the 


"  What  plaintiff's  accumulations  had 
been  was  an  immaterial  matter.  He 
might  have  chosen  to  spend  his  earn- 
ings or  to  hoard  them.  That  could 
not  affect  the  measure  of  damages 
sustained  by  him  by  his  injuries." 

32.  Rice  v.  Des  Moines,  40  Iowa 
638. 

Lawfulness    of    Medical     Practice. 

In  an  action  for  a  personal  injury  in 
which  the  plaintiff  seeks  to  recover 
damages  on  account  of  being  disabled 
from  practicing  his  profession,  his 
reputation  as  to  the  lawfulness  or  un- 
lawfulness of  his  practice  becomes  a 
material  subject  of  inquiry.  The 
value  of  that  practice  must  have  de- 
pended very  largely  on  that  reputa- 
tion. If  his  practice  were  unlawful, 
no  matter  how  lucrative  it  may  have 
been,  the  loss  of  it  would  lay  no 
foundation  for  the  recovery  of  dam- 
ages. Jacques  v.  Bridgeport  Horse 
R.  Co.,  41  Conn.  61,  19  Am.  Rep.  483. 

33.  In  Gulf  C.  &  S.  F.  R.  Co.  v. 
Silliphant,  70  Tex.  623,  8  S.  W.  673, 
an  action  by  a  butcher,  who  had  been 
earning  in  that  business  $75  per 
month,  and  who  was  injured  while  in 
the  employ  of  the  defendant  as  a  sec- 
tion hand,  it  was  held  that  testimony 
that  the  witness  had  started  a  mar- 
ket for  the  purpose  of  giving  employ- 
ment to  the  plaintiff,  who  needed  it, 
was  not  improperly  admitted,  com- 
ing as  it  did  from  matter  elicited  on 
cross-examination  by  the  defendant, 
and  also  as  the  ability  of  the  plain- 
tiff to  earn  wages  was  an  issue,  the 
fact  that  his  present  wages  were  in 
part  charity  was  competent. 

43.  Central  G.  R.  Co.  v.  Perkcr- 
son,  112  Ga.  923,  38  S.  E.  365.  53  L- 
R.  A.  210;  Grant  v.  Brooklyn,  41 
Barb.  (N.  Y.)  381;  Griveaud  v.  St. 
Louis,  C.  &  W.  R.  Co.,  3?,  Mo.  App. 
458,  wherein  the  plaintiff  was  per- 
mitted to  prove  his  professional 
earnings  for  years  immediately  pre- 
ceding the  injuries. 


In  Hamman  v.  Central  Coal  & 
Coke  Co.,  156  Mo.  232,  56  S.  W.  1091, 
it  was  held  proper  to  refuse  to  per- 
mit proof  as  to  what  the  plaintiff's 
intestate  earned  the  year  before  he 
was  killed,  as  what  he  was  earning 
at  the  time  of  his  death  was  the 
proper  subject  of  inquiry. 

Continuous  Employment  for  Two 
Years.  —  Evidence  of  the  average 
earnings  of  a  person  in  an  occupa- 
tion in  which  he  has  been  employed 
continuously  for  two  years  by  the 
same  employer  sufficiently  shows  the 
fair  and  general  measure  of  his  busi- 
ness and  earnings.  Illinois  Steel  Co. 
V.  Ostrowski,  194  111.  376,  62  N.  E. 
822,  holding,  however,  that  if  it  had 
been  shown  that  the  injured  person 
had  followed  the  occupation  in  ques- 
tion but  a  short  time  the  rule  might 
be  otherwise. 

Inquiry  Extending  Back  Five 
Years.  _  In  Nash  v.  Sharpe.  19  Hun 
(N.  Y.)  365,  the  plaintiff  was  per- 
mitted to  testify  as  to  the  amount 
of  his  daily  earnings  for  five  years 
preceding  the  accident  in  which  he 
was  injured. 

Compare  Houston  &  T.  C.  R.  Co. 
V.  Gee,  27  Tex.  Civ.  App.  414,  66  S. 
W.  78,  where  the  plaintiff  was  per- 
mitted to  testify  that  about  five  years 
previous  to  the  injury  he  was  super- 
intendent of  a  farm  at  a  certain  an- 
nual salary  and  that  such  employment 
paid  that  salary.  At  the  date  of  the 
injury  and  trial  the  plaintiff  was  in 
another  occupation  and  had  been  for 
five  years  at  a  much  smaller  salary, 
and  it  was  shown  that  he  would  lose 
that  employment  at  the  end  of  the 
month  during  which  the  trial  oc- 
curred ;  and  the  court  said  that  it 
would  have  been  proper  to  hear  testi- 
mony as  to  what  work  the  plaintiff 
was  fitted  for  and  the  e.xtent  to  which 
he  was  disabled  to  perform  that 
work,     but     held  that  as  it  was  not 
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accustomed  earnin.cfs  of  the  person  in  question  ?  What  was  his 
demonstrated  earniiiL;;  capacity.^" 

d.  As  Respects  the  learnings  of  Others.  —  (1.)  Generally.  —  Evi- 
dence of  the  average  earnings  of  persons  at  the  place  of  residence 
of  the  person  injured  at  the  time  of  the  injury,  of  equal  age  and 
conditions  in  life,  is  not  admissible.^® 

(2.)  Same  Line  of  Employment.  —  But  it  has  been  held  proper  to 
receive   evidence   as   to  the   average   earnings   or   wages   of   other 


shown  that  he  had  in  view  or  pros- 
pect any  such  employment  after  his 
discharge,  the  fact  that  he  had  held 
such  employment  five  years  previous- 
ly was  too  remote. 

35.  Central  G.  R.  Co.  v.  Perker- 
son,  112  Ga.  923,  38  S.  E.  365,  53 
L.  R.  A.  210,  wherein  the  court  said : 
"  The  proof  is  not  allowed  to  enter 
the  domain  of  pure  conjecture  or 
speculation.  But  it  does  not  follow 
from  this  that  proof  of  what  a  rail- 
road employe  earned  up  to  a  short 
while  before  his  death,  in  his  chosen 
calling,  is  to  be  excluded  because  at 
the  very  time  of  his  death  he  was  not 
filling  the  particular  position  or  posi- 
tions in  which  these  earnings  were 
made.  Demonstrated  skill  and  ca- 
pacity are  one  thing;  conjectural  skill 
and  capacity  are  another  thing. 
Proof  of  wages  actually  earned  and 
received  by  an  employe,  in  a  non- 
political  position,  for  which  he  had 
demonstrated  his  fitness,  which  go  to 
make  up  his  average  earnings,  within 
a  reasonable  time  prior  to  his  death, 
is  different  from  proof  of  his  prob- 
able chances,  had  he  survived,  to  be 
promoted  to  a  better  position  than  he 
had  ever  occupied  and  for  which  he 
had  not  demonstrated  his  fitness,  in 
which  he  could  have  earned  higher 
wages  than  he  had  ever  done  in  the 
past.  In  the  one  case  the  proof  deals 
with  established  facts  and  demon- 
strated capacity;  in  the  other  it  has 
to  do  with  imaginary  facts  and  specu- 
lative capacity.  In  the  one  case  the 
proof  shows  what  a  man  has  actually 
earned;  in  the  other  it  shows  what, 
under  speculative  contingencies,  he 
could  earn.  What  were  this  young 
man's  accustomed  earnings?  What 
was  his  demonstrated  capacity  to  earn 
money?  It  seems  to  us  that  these 
are  questions  which  a  jury  could 
Droperly  consider,  along  with  others 
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involving  his  age,  his  health,  his  hab- 
its, his  expectancy  of  life,  etc.,  in 
determining  the  financial  value  of  his 
life." 

The  Earnings  Derived  by  a  Mid- 
wife From  Her  Practice  may  be 
shown  in  an  action  by  her  to  recover 
danifiges  for  personal  injuries.  It  is 
as  competent  for  a  person  to  show 
that  she  had  been  engaged  in  such  a 
business,  and  the  prices  received 
therefrom,  as  to  show  that  she  was 
engaged  in  any  other  employment  at 
a  stipulated  compensation.  Lynch  f. 
Brooklyn  City  R.  Co.,  24  N.  Y.  St. 
447,  5  N.  Y.  Supp.  311. 

Cook. —  In  Sias  v.  Reed  City,  103 
Mich.  312,  61  N.  W.  502,  the  plain- 
tifif,  who  at  the  time  of  the  in- 
jury sustained  had  been  engaged 
for  about  six  months  in  cooking 
for  a  lunch  counter  at  $4  per 
week,  was  permitted  to  testify 
that  five  or  six  years  prior  to 
the  injury  her  business  had  been 
that  of  a  pastry  cook,  and  that  her 
wages  had  been  $1  per  day,  except 
in  the  winter,  when  she  received  $5 
per  week.  It  was  held  that  as  the 
testimony  covered  the  time  up  to 
within  a  very  few  months  of  the  ac- 
cident it  was  not  too  remote. 

36.  Simonson  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  49  Iowa  87,  where  the 
court  in  so  ruling  said  that  there  is 
a  great  difiference  in  the  earnings  of 
men  of  similar  age  and  condition  in 
life;  that  some  earn  more,  some  less, 
and  some  nothing. 

But  see  Ft.  Worth  &  D.  C.  R.  Co. 
V.  Measles,  81  Tex.  474.  17  S.  W. 
124,  an  action  by  the  plaintiff  to  re- 
cover damages  sustained  by  reason 
of  an  injury  suffered  by  the  plain- 
tiff's minor  son,  wherein  it  was  held 
competent  to  permit  the  plaintiff  to 
show  that  the  average  value  of  the 
services  of  boys  at  an  age  from  eight 
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persons  in  the  same  line  of  emploN'mcnt,  and  of  substantially  similar 
experienced^ 

e.  As  Respects  Profits  From  Business  of  Injured  Person. 
(1.)  Generally.  —  It  has  been  held  that  where  the  profits  of  the  in- 
jured person's  business  do  not  depend  upon  his  personal  skill  and 
services,  but  arise  from  the  investment  of  capital  and  involve  the 
labor  of  others,  evidence  of  such  profits  is  not  admissible.-'®  But 
where  the  profits  do  depend  on  the  personal  exertions  of  the  owner, 
they  may  be  shown. ^'•* 


to  twenty-one  years  was  about  $io 
per  month,  inasmuch  as  the  testi- 
mony also  showed  that  the  injured 
son  was  obedient  and  healthy  before 
the  accident. 

37.  St.  Louis,  A.  &  T.  R.  Co.  v. 
Johnston,  78  Tex.  536,  15  S.  W.  104. 
Compare  Hubbard  v.  Mason  City,  60 
Iowa  400,  14  N.  W.  772,  wherein  it 
was  held  that  the  plaintiff  should  not 
have  been  allowed  to  prove  what 
farm  hands  were  accustomed  to  earn 
per  month,  because  it  appeared  that 
he  had  not  for  two  years  prior  to  the 
time  of  the  trial  and  before  the  in- 
juries complained  of  been  engaged  in 
that  occupation. 

38.  Johnson  v.  Manhattan  R.  Co., 
23  N.  Y.  St.  388,  4  N.  Y.  Supp.  848 ; 
Silsby  V.  Michigan  Car  Co.,  95  Mich. 
204.  54  N.  W.  761 ;  Masterton  v.  Mt. 
Vernon,  58  N.  Y.  391. 

In  McCracken  v.  Traction  Co.  No. 
2,  201  Pa.  St.  384,  50  Atl.  832,  an 
action  to  recover  damages  for  wrong- 
ful death,  it  was  held  that  evidence 
showing  the  profits  of  the  decedent 
in  the  partnership  business,  and  that 
he  furnished  monej'  in  considerable 
amounts  to  his  family,  was  not  ad- 
missible as  to  the  amount  of  dam- 
ages they  had  sustained  by  his  death. 

39.  United  States.  —  Wade  v.  Le- 
Roy,  20  How.  34. 

Alabama.  —  Alabama  G.  S.  R.  Co. 
7".  Yarbrough,  83  Ala.  238. 

California.  —  Storrs  v.  Los  Angeles 
Traction  Co.,  134  Cal.  91,  66  Pac.  72. 

Indiana.  —  Elkhart  v.  Ritter,  66 
Ind.   136. 

Kansas.  —  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Scheinkoenig,  62  Kan.  57,  61 
Pac.  414;  Chicago,  R.  L  &  P.  R.  Co. 
t'.  Posten,  59  Kan.  449,  53  Pac.  465. 

Massachusetts.  —  Ballou  v.  Far- 
num,   II  Allen  72- 

New  Jersey.  —  New  Jersey  Exp. 
Co.  V.  Nichols,  33  N.  J.  L.  434- 


New  York.  —  Grant  v.  Brooklyn, 
41  Barb.  381 ;  Lincoln  v.  Saratoga  & 
S.  R.  Co.,  23  Wend.  425. 

North  Carolina.  —  Wallace  v. 
Western  N.  C.  R.  Co.,  104  N.  C.  442, 
10  S.  E.  552. 

Pennsylvania.  —  Wallace  v.  Penn- 
sylvania R.  Co.,  195  Pa.  St.  127,  45 
Atl.  685,  52  L.  R.  A.  33,  overruling 
Goodhart  v.  Pennsylvania  R.  Co.,  177 
Pa.  St.  I,  35  Atl.  191,  55  Am.  St.  Rep. 

705. 

Texas.  —  Missouri  Pac.  R.  Co.  v. 
Lyde,  57  Tex.  505. 

IVisconsin.  —  Luck  v.  Ripon,  52 
Wis.  196,  8  N.  W.  815. 

See  also  Rio  Grande  W.  R.  Co.  v. 
Rubenstein,  5  Colo.  App.  121,  38  Pac. 
76. 

In  Wallace  v.  Pennsylvania  R.  Co., 
195  Pa.  St.  127,  45  Atl.  685,  52  L.  R. 
A.  33,  the  court  said :  "  Profits  de- 
rived from  capital  invested  in  busi- 
ness cannot  be  considered  as  earn- 
ings, but  in  many  cases  profits  de- 
rived from  the  management  of  a  busi- 
ness may  properly  be  considered  as 
measuring  the  earning  power.  This 
is  especially  true  where  the  business 
is  one  which  requires  and  receives  the 
personal  attention  and  labor  of  the 
owner." 

In  Heer  v.  Warren-Scharf  Asphalt 
Pav.  Co.,  118  Wis.  57,  94  N.  W.  789, 
the  plaintiff,  as  descriptive  of  the 
physical  and  mental  labor  which  he 
had  been  able  to  perform  prior  to  his 
injury,  testified  that  he  conducted  his 
business  alone,  but  for  trifling  assist- 
ance, and  he  was  then  permitted  to 
describe  the  character  and  magnitude 
of  the  business  and  to  testify  to  his 
average  net  profits  therefrom.  The 
court  instructed  the  jury  that  the 
plaintiff  could  recover  in  addition  to 
the  usual  items  of  expense  for  treat- 
ment, etc.,  "  the  loss  of  earnings 
which   he   has   already   suffered,   and 
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(2.)  Speculative  Profits.  —  lUit  this  rule  docs  not  permit  evidence  of 
remote  or  uncertain   profits. ""^ 


which  you  are  reasonably  certain  he 
will  suffer  in  the  future."  The  court, 
in  holding  the  action  of  the  trial 
judge  proper,  said:  "If  further  in- 
structions were  necessary  or  proper 
to  guard  against  misapprehension  by 
the  jury  of  the  eflfect  of  the  evidence 
above  mentioned,  the  appellant 
should  have  made  request  therefor, 
without  which  no  error  can  be  as- 
signed upon  their  absence.  The 
mere  admission  of  the  evidence  is 
therefore  the  only  debatable  ground 
of  complaint.  The  authorities  —  those 
cited  by  appellant  as  well  as  others  — 
are  substantially  uniformly  to  the 
eflfect  that,  as  a  basis  for  the  jury's 
estimation  of  damages,  evidence  may 
bo  given  to  show  fully  the  capacity 
of  plaintifif  to  labor  before  his  in- 
jury, and,  if  his  work  consisted  in  the 
management  of  a  business,  the  char- 
acter and  magnitude  thereof." 

Peddlers.  _  In  Hanover  R.  Co.  v. 
Coyle,  55  Pa.  St.  396,  where  the 
plaintiff  was  a  peddler,  it  was  held 
that  evidence  of  the  annual  amount 
of  his  sales  and  the  profit  he  had 
thereon  bore  directly  upon  the  ques- 
tion of  damages  as  affording  a  means 
of  computing  his  loss  for  the  time  he 
was  confined  by  his  injury  and  pre- 
vented from  carrying  on  his  business. 

Custom  Corset  Maker — In  Pill  v. 
Brooklyn  Heights  R.  Co.,  6  Misc. 
267,  27  N.  Y.  Supp.  230,  the  plaintiff 
was  a  custom  corset  maker  having  a 
work-room  in  her  own  house  and 
employed  steadily  girls  to  help  her  at 
regular  wages,  and  the  court  said : 
"  While  the  evidence  does  not  show 
it,  we  may  safely  assumd  that  plain- 
tiff purchased  the  materials  neces- 
sary to  make  corsets  as  ordered  by 
her  customers ;  but  we  do  not  think 
that  such  purchases  and  the  employ- 
ment of  two  women  to  assist  her  can 
be  deemed  within  the  cases,  an  in- 
vestment of  capital.  We  think  that 
plaintiff's  business,  as  described  by 
her,  was  plainly  one  where  her  earn- 
ings, as  testified  to  by  her,  were  the 
result  of  her  personal  skill,  and  'hat 
they  were  '  shown  with  reasonable 
certainty.'  " 
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Book     Canvasser In    Khrgott   v. 

Mayor  of  New  York,  96  X.  Y.  264, 
48  Am.  Rep.  622,  the  plaintiff,  a  book 
canvasser,  was  permitted  to  show  his 
previous  earnings,  and  the  court  illus- 
trated his  position  by  likening  it,  so 
far  as  earnings  were  concerned,  to 
the  occupation  of  a  lawyer,  a  physi- 
cian or  a  dentist,  as  individuals 
whose  earnings  are  the  result  of  their 
personal  and  professional  skill  with- 
out capital  invested,  and  whose  pre- 
vious earnings  or  profits  might  be 
given  in  evidence  on  the  question  of 
damages  sustained  by  being  incapaci- 
tated from  following  their  respective 
occupations. 

40.  In  ]\Iasterton  v.  Mt.  Vernon, 
56  N.  Y.  391,  plaintiff  was  a  member 
of  a  firm  doing  a  large  business  in 
the  importing,  purchasing  and  selling 
of  teas  and  was  an  expert  in  teas, 
and  he  was  allowed  to  prove  that 
large  profits  had  been  made  by  his 
firm  previous  to  his  injury;  that  he 
was  no  longer  able  to  attend  to  his 
business ;  that  the  profits  had  largely 
fallen  off ;  and  it  was  claimed  that 
this  loss  of  profits  was  due  to  the 
plaintiff's  incapacity  and  that  he  had 
a  right  to  recover  therefor.  It  was 
held  that  the  profits  of  a  large  com- 
mercial partnership  were  too  uncer- 
tain and  subject  to  too  many  con- 
tingencies to  constitute  a  safe  guide 
in  assessing  damages",  but  even  in 
that  case  the  court  said  that  "  when 
in  such  a  case  plaintiff  has  received 
a  fixed  compensation  for  his  services, 
or  his  earnings  can  be  shown  with 
reasonable  certainty,  the  proof  is 
competent." 

In  McCracken  v.  Traction  Co.  No. 
2,  201  Pa.  St.  384,  50  Atl.  832, 
an  action  to  recover  for  wrongful 
death,  it  was  held  that  evidence  to 
show  the  profits  of  the  deceased  In  a 
partnership  business  and  that  he  had 
furnished  money  in  considerable 
amounts  to  his  family  is  not  admissi- 
ble as  to  the  amount  of  damage  they 
sustained  by  his   death. 

In  Marks  %'.  Long  Island  R.  Co., 
14  Daly  (N.  Y.)  61,  plaintiff  was  a 
manufacturer  of  clothing,   employing 
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f.  Income  From  Funds  Invested.  —  Again,  in  an  action  to  recover 
damages  for  wrongful  death,  in  determining  the  probability  of 
accumulations  by  the  deceased  if  he  had  lived,  evidence  of  the 
income  derived  from  funds  invested  cannot  be  shown  and  taken 
into  account,  especially  where  the  next  of  kin  seeking  damages 
have  received  those  investments.*^ 

g.  Testimony  of  Injured  Person.  —  A  person  seeking  compensa- 
tion for  a  personal  injury  is  a  competent  witness  to  testify  to  the 
value  of  his  own  services  before  and  after  the  injury,*-  his  interest 


hands  to  sew  and  make  up  garments 
that  had  been  cut  and  furnished  to 
him  in  large  quantities  by  dealers  in 
clothing,  on  contract.  The  plaintiff's 
future  profits  for  the  loss  of  which 
he  claimed  to  recover  were  largely 
uncertain  and  contingent,  and  it  was 
held  that  the  court  properly  decided 
that  the  profits  of  the  business  in 
such  case  did  not  depend  solely  on 
the  skill  of  the  plaintiff  and  hence 
could  not  be  shown. 

41.  Demarest  v.  Little,  47  N.  J. 
L.  28,  where  the  court  said :  "  In  de- 
termining the  probability  of  accumu- 
lations by  deceased  if  he  had  con- 
tinued in  life,  no  account  should  be 
taken  of  the  income  derivable  from 
his  investments.  These  have  come  in 
bulk  to  the  children,  who  may,  if 
the)'  choose,  accumulate  such  income. 
A  deprivation  of  the  probability  of 
his  accumulating  therefrom  is  no 
pecuniary  injury.  On  the  contrary, 
it  is  rather  a  benefit  to  them  to  re- 
ceive at  once  the  whole  fund  in  lieu 
of  the  mere  contingency  or  prob- 
ability of  receiving  it,  though  with  its 
accumulations  (at  best  uncertain), 
in  the  future.  Indeed,  the  benefit 
thus  accruing  to  the  next  of  kin  in 
receiving  at  once  this  whole  property, 
in  the  view  of  one  of  the  court,  is 
at  least  equivalent  to  the  present 
value  of  the  probability  of  their  re- 
ceiving it  hereafter,  if  deceased  had 
cf^itinued  in  life,  with  all  his  prob- 
able future  accumulations  from  any 
source  whatever,  in  which  case  it  is 
evident  that  his  death  has  not  resulted 
in  any  pecuniary  iniury  to  them." 

42.  In  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Bell,  24  Tex.  Civ.  App.  579,  58  S.  W. 
614,  it  was  held  proper  to  permit 
the  plaintiff  to  state  what  his  time 
would  have  been  reasonably  worth 
since  his  injury  if  he  had  been  in 
usual  health. 


It  is  proper  to  permit  an  injured 
person  to  state  the  character  of  em- 
ployment in  which  he  was  engaged  at 
the  time  of  the  injury,  what  it  was 
reasonably  worth  and  that  he  could 
not  do  half  as  much  work  in  that 
occupation  after  he  was  injured  as 
before.  International  &  G.  N.  R.  Co. 
V.  Locke  (Tex.  Civ.  App.),  67  S.  W. 
1082. 

In  Wimber  v.  Iowa  C.  R.  Co.,  114 
Iowa  551,  87  N.  W.  505,  the  plaintiff 
was  asked :  "  What  were  you  ca- 
pable of  earning,  or  were  you  earn- 
ing, at  other  times,  prior  to  this?" 
to  which  the  witness  answered : 
"  From  $2  to  $2.70  a  day."  The 
court  said  that  the  ability  of  the 
plaintiff  to  earn  was  the  fact  to  be 
arrived  at,  and  it  was  not  competent 
for  the  plaintiff  to  give  an  opinion 
as  to  his  ability,  but  held  that  as  the 
witness  had  just  been  testifying  to 
what  he  was  earning  at  and  before 
the  time  of  the  injuries,  and  owing 
to  the  form  of  the  question  and  the 
answer  given,  the  witness  evidently 
understood  the  inquiry  to  be  as  to 
what  he  had  earned  in  the  past,  there- 
fore the  answer  was  not  a  mere  ex- 
pression of  opinion,  but  the  statement 
of  a  fact. 

In  Southern  &  N.  A.  R.  Co.  v.  Mc- 
Lendon,  63  Ala.  266,  it  was  held 
that  testimony  by  the  plaintiff  that  in, 
consequence  of  loss  of  time  and  phy- 
sical disability  from  the  injury  com- 
plained of  he  had  been  prevented 
from  earning  money  by  his  labor  and 
had  been  injured  to  a  stated  amount 
within  the  four  months  next  after 
the  injuries,  in  consequence  thereof, 
\vas  simply  in  substance  the  asser- 
tion that  his  labor  during  that  time 
would  have  been  worth  the  amount 
stated. 

Value   of   Farmer's   Services In 

a  personal  injury  action  the  plaintiff 
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as  a  part)'  bcinpf  a  fact  to  be  considered  in  giving  credit  to  his 
testimony,  but  not  alTccting  its  competency."  And  it  is  held  that 
the  question  as  to  what  a  person  actually  earned  at  a  given  time  is 
not  objectionable  as  calling  for  an  opinion.**  And  it  is  proper  to 
permit  the  person  himself  whose  impaired  earning  capacity  is  in 
question,  after  stating  the  proper  data,  to  testify  to  the  extent  of  the 
impairment  of  his  capacity.*^  The  rule  is  otherwise,  however, 
where  the  injured  person  had  no  salary,  regular  employment  or 
definite  status,  but  made  his  living  by  following  any  employment 
Avhich  came  to  hand.*" 

h.  Opinion  Evidence.  —  (1.)  The  Fact  and  Extent  of  Impairment. 
The  natinx  of  the  injury  may  be  such  as  to  make  the  extent  of 
the  impairment  of  the  injured  person's  capacity  to  labor  a  proper 
question   for  expert  testimony.*'^ 


may  testify  to  the  value  of  his  serv- 
ices as  a  farmer  without  showing  that 
he  or  any  one  else  within  his  knowl- 
edge has  ever  hired  farm  labor,  and 
where  he  states  the  amount  neces- 
sary to  make  a  living  for  himself,  im- 
plying that  he  has  made  a  living, 
he  exhibited  a  practicable  method  of 
calculation.  Arkansas  M.  R.  Co.  v. 
Griffith,  63  Ark.  491,  39  S.  W.  550, 
where  the  court  said :  "  The  sole 
question  to  be  settled  by  the  testi- 
mony was  what  his  services  as  a 
farmer  —  not  a  farm  laborer  —  were 
annually  worth.  If,  in  order  to  make 
this  kind  of  proof,  it  is  essential  to 
show  instances  wherein  persons  had 
been  hired  as  farmers,  or  wherein  a 
value  had  been  actually  placed  upon  a 
farmer's  services,  it  would  be  rarely 
the  case  that  the  object  of  the  inquiry 
could  be  attained,  since  the  instances 
are  rare  where  such  services  have 
been  valued,  so  as  to  make  this  valua- 
tion of  general  application." 

A  Servant  Suing  His  Master  for  a 
Personal  Injury  may  testify  to  the 
wages  he  was  receiving  at  the  time 
of  the  injury.  Illinois  Steel  Co.  v. 
Ryska,  200  111.  280,  65  N.  E.  734. 
See  also  North  Chicago  St.  R.  Co. 
V.  Brown,  178  111.  187,  52  N.  E.  864. 

In  Baxter  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  87  Iowa  488,  54  N.  W.  350, 
it  was  held  proper,  after  the  plaintiff 
had  testified  that  he  had  not  been 
laid  up  a  day,  but  that  he  had  not 
been  able  to  work  as  he  had  done 
before,  to  permit  him  to  testify  as 
to  the  value  of  his  time  per  day, 
since  such  evidence  enables  the  jury 
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to  estimate  approximately  the  aggre- 
gate loss  of  time  caused  by  the  in- 
jury. 

43.  Winter  v.  Central  Iowa  R. 
Co.,  80  Iowa  443,  87  N.  W.  505. 

44.  Mclntyre  v.  New  York  C.  R. 
Co.,  2,7  N.  Y.  87.  See  also  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Barker,  39 
Ark.  491. 

45.  Central  R.  Co.  v.  Coggin,  yz 
Ga.  689. 

46.  Whipple  v.  Rich,  180  Mass. 
477.  63  N.  E.  5,  where  the  court 
said :  "  He  might  state  the  nature 
and  extent  of  his  business  and  his 
actual  earnings.  But  the  moment  he 
went  beyond  that  plain  matter  of 
fact  his  answer  was  as  likely  to 
specify  what  he  thought  he  ought 
to  earn  as  it  was  to  be  only  a  para- 
phrase for  his  average  earnings  or 
for  what  he  earned  the  year  before." 

47.  Atlanta  &  W.  P.  R.  Co.  v. 
Johnson,  66  Ga.  259.  See  also  Penn- 
sylvania R.  Co.  V.  Henderson,  51  Pa, 
St.  315- 

Impairment  of  Ability  to  Work. 
Springfield  C.  R.  Co.  v.  Welsch, 
155  111.  511,  40  N.  E.  1034,  affirming 
56  111.  App.   196. 

In  Muldraugh's  Hill  C.  &  C.  Tpke. 
Co.  V.  Maupin,  79  Ky.  loi,  where  it 
was  held  that  a  physician's  testimony 
that  if  he  were  examining  the  plain- 
tiff for  a  pension  he  would  allow 
him  one-fourth,  was  understood  to 
be  his  professional  opinion  that  the 
plaintiff's  capacity  for  labor  was  re- 
duced one-fourth  bj^  the  injury.  The 
court  said :  "  This,  we  think,  was 
competent.     The      jury      cannot      be 
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(2.)  Earning  Power.  —  The  amount  of  income  enjoyed  by  a  pro- 
fessional man  seeking  damages  for  a  personal  injury  cannot  be 
shown  by  expert  testimon}'.'*^ 

(3.)  Wrongful  Death  of  Minor.  —  In  an  action  for  the  wrongful 
death  of  a  minor,  a  question  as  to  what  the  decedent's  services 
W'Ould  have  been  worth  when  he  reached  the  age  of  maturity  calls 
for  an  opinion  based  upon  contingencies  too  remote  and  uncertain 
to  furnish  a  basis  for  the  admeasurement  of  damages,  and  is  properly 
excluded. ■'^ 

4.  The  Expectancy  of  Life  of  the  Injured  Person.  —  A.  Pro- 
priety OF  Inquiry.  —  a.  /;/  General.  —  In  actions  to  recover  dam- 
ages for  an  injury  to  the  person  resulting  in  permanent  disability 
or  death,  the  probable  expectancy  of  life  of  the  injured  person  or 
of  the  decedent  is  a  legitimate  subject  of  inquiry ,^°  although  it  is 
held  not  to  be  a  necessary  inquiry.^^ 


supposed  to  be  familiar  with  the 
character  of  that  injury,  or  to  be 
able,  unaided,  to  properly  estimate 
its  effect  in  impairing  the  appellee's 
capacity  to  earn  money,  and  hence 
it  was  proper  to  allow  them  to  be 
enlightened  by  expert  testimony." 

Ability  to  Perform  Household  Du- 
ties  The     physician     who     treated 

plaintiff  in  an  action  for  a  personal 
injury  may  testify  whether  or  not, 
in  his  judgment,  plaintiff  will  con- 
tinue to  suffer  pain,  and  whether 
she  will  be  able  to  perform  her 
household  duties.  Holman  v.  Un- 
ion St.  R.  Co.,  114  Mich.  208,  72  N. 
W.  202. 

Compare  Kline  v.  Kansas  City,  St. 
J.  &  C.  B.  R.  Co.,  50  Iowa  656,  in 
which  the  plaintiff's  stiffened  fingers 
were  exhibited  to  the  jury,  and  a 
medical  witness  was  allowed  to  give 
his  opinion  as  to  the  nature  and  ex- 
tent of  the  injury,  but  it  was  held  that 
medical  testimony  as  to  whether  the 
plaintiff  could  use  his  fingers  as  he 
did  before  the  injury  was  not  ad- 
missible. 

48.  Nelson  v.  Boston  &  M.  R. 
Co.,  155  Mass.  356,  29  N.  E.  586. 

49.  Atlanta  &  W.  R.  Co.  v.  New- 
ton, 85  Ga.  517,  II  S.  E.  776.  See 
also  Nave  v.  Alabama  G.  S.  R.  Co., 
96  Ala.  264,    II    So.   391. 

50.  Georgia.  —  Chattanooga,  R.  & 
C.  R.  Co.  V.  Clowdis,  90  Ga.  258,  17 
S.  E.  88. 

Maryland.  —  Baltimore  &     O.     R. 
Co.  V.  State,  22  Md.  542. 
New  York.  —  Sauter  v.  New  York 


C.  &  H.  R.  R.  Co.,  66  N.  Y.  50,  23 
Am.  Rep.  18. 

Pennsylvania.  —  Steinbrunner  v. 
Pittsburgh  &  W.  R.  Co.,  146  Pa.  St. 
504,  22,  Atl.  239,  28  Am.  St.  Rep.  806. 

r^.ra.y.  —  Missouri,  K.  &  T.  R. 
Co.  V.  Simmons,  12  Tex.  Civ.  App. 
SCO,  23  S.  W.  1096;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Compton,  75  Tex.  667,  13 
S.  W.  667;  San  Antonio  &  A.  P.  R. 
Co.  V.  Moore,  31  Tex.  Civ.  App.  371, 
72  S.  W.  226;  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Hubbard  (Tex.  Civ. 
App.),  70  S.  W.  112;  Galveston,  H. 
&  S.  A.  R.  Co.  V.  Mortson,  31  Tex. 
Civ.  App.  142,  71  S.  W.  770;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Mangham,  29 
Tex.  Civ.  App.  486,  69  S.  W.  80. 

Rule  Stated.  —  "  The  capacity  to 
earn  money  being  permanently  im- 
paired, the  injury  must  necessarily 
be  in  proportion  to  the  impairment, 
and  the  length  of  time  it  will  be 
suffered,  which  is  necessarily  to  the 
extent  of  the  probable  life  of  the  in- 
jured party,  and,  whether  it  be  total 
or  partial,  its  continuance  must  nec- 
essarily be  for  the  same  period  —  that 
is,  the  remainder  of  the  life  of  the 
person  injured;  and  the  reason 
which  permits  the  introduction  of 
evidence  to  determine  the  probable 
continuance  of  life  in  the  one  case 
is  equally  potent  in  the  other." 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Mangham, 
95  Tex.  413,  67  S.  W.  765. 

51.  Gulf,  C.  &  S.  F.  R.  Co.  V.  Comp- 
ton, 75  Tex.  667,  13  S.  W.  667.  See 
also  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Hughes,  55   Kan.   491,  40   Pac.   919; 
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b.  Existence  of  Disease.  —  In  making-  proof  of  the  expectancy 
of  life,  however,  proof  must  be  taken  subject  to  the  conditions 
surrounding  the  injured  person,  and  accordingly  evidence  of  the 
existence  of  a  disease  tending  to  shorten  life  may  be  shovvn.^- 

c.  Permanency  of  Injury.  —  In  order  to  justify  the  admission  of 
evidence  of  life  expectancy  the  evidence  must  establish  the  fact  that 
the  injury  was  permanent.^^  And  it  is  not  sufficient  that  the 
evidence  shows  that  the  injury  was  serious.'**  But  the  mere  fact 
that  the  evidence  as  to  'the  permanency  of  such  disability  is  con- 
flicting will  not  necessitate  the  exclusion  of  the  evidence.^'^  Indeed 
it  has  been  held  that  it  is  sufficient  if  there  is  some  evidence  tending 
to  show  the  permanency  of  the  injury.'*'' 

B.  Mode;  of  Proof. — a.  Standard  Life  and  Annuity  Tables. 
(1.)  Generally.  —  Standard  life  and  annuity  tables  showing  at  any 
age  the  probable  duration  of  life,  and  the  present  value  of  a  life 
annuity  are  competent  evidence.^^     And  the  fact  that  the  injured 


Savannah,  A.   &   M.   R.   Co.   v.   Mc- 
Leod,  94  Ga.  530,  20  S.  E.  434- 

52.  Greer  v.  Louisville  &  N.  R. 
Co.,  94  Ky.  169,  21  S.  W.  649,  42 
Am.  St.  Rep.  345. 

In  Bunting  v.  Hogsett,  139  Pa.  St. 
363,  21  Atl.  31,  33,  34,  23  Am.  St. 
Rep.  192,  12  L.  R.  A.  268,  it  was 
held  proper  to  direct  the  jury  that 
they  should  consider  the  fact  that 
the  plaintiff  had  Bright's  disease  in 
determining  his  loss  of  earning 
power  where  there  was  limited,  if 
any,  evidence  to  the  contrary,  and 
none  to  show  that  the  injury  caused 
the  disease. 

Tinder  the  Alabama  Statute  giving 
a  right  of  action  to  a  personal  rep- 
resentative for  the  wrongful  death 
of  an  employe,  pecuniary  gain  from 
a  continuance  of  life  constitutes  an 
element  of  damages,  and  evidence 
that  the  person  injured  was  afflicted 
with  a  disease  which  affected  the 
probable  continuance  of  his  life  is 
admissible.  Columbus  &  W.  R.  Co. 
V.  Bridges,  86  Ala.  448,  5  So.  S64, 
IT   Am.  St.  Rep.  58. 

53.  Gt'orgm.  —  O'Neill  Mfg.  Co. 
V.  Pruitt,  no  Ga.  577,  36  S.  E.  59. 

lozva.  —  Kircher  v.  Larchwood,  120 
Iowa  578,  95  N.  W.   184. 

Michigan.  —  Leach  v.  Detroit  El 
R.  Co.,  125  Mich.  373,  84  N.  W.  316; 
Haines  v.  Lake  Shore  &  M.  S.  R. 
Co.,   129  Mich.  475,  89  N.  W.  349. 

South  Dakota.  —  Tenney  v.  Rapid 
City,  96  N.  W.  96. 

Texas.  —  San  Antonio  &  A.  P.  R. 
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Co.  V.  Moore,  31  Tex.  Civ.  App.  371, 
72  S.  W.  226. 

54.  Foster  v.  Bellaire,  127  Mich. 
13,  86  N.  W.  383;  Texas  M.  R.  Co. 
z\  Douglas,  69  Tex.  694,  7  S.  W.  77. 

55.  Ronn  v.  Des  Moines,  78  Iowa 
63,  42  N.  W.  582;  Richmond  &  D. 
R.  Co.  V.  Garner,  91  Ga.  27,  16  S. 
E.   no. 

56.  Northeastern  R.  Co.  v.  Chand- 
ler, 84  Ga.  37,  10  S.  E.  586. 

57.  Admissibility  of  Standard  Life 
and  Annuity  Tables. 

England.  —  Rowley  v. '  London  & 
N.  Co.,  8  Exch.  221. 

United  States.  —  Vicksburg  &  M. 
R.  Co.  V.  Putnam,  n8  U.  S.  54S; 
Whelan  v.  New  York  L.  E.  &  W.  R. 
Co.,  38  Fed.  15. 

Alabama.  —  Louisville  &  N.  R.  Co. 
v.  Hurt,  loi  Ala.  34.  13  So.  130; 
Mary  Lee  C.  &  R.  Co.  v.  Chambliss, 
97  Ala.  171,  II  So.  897;  Birmingham 
&  M.  R.  Co.  V.  Wilmer,  97  Ala.  165, 
II   So.  886. 

Georgia.  — CoWms  P.  &  B.  R.  Co. 
7'.  Ware,  112  Ga.  663,  37  S.  E.  975; 
Central  R.  Co.  v.  Richards,  62  Ga. 
306;  Atlanta  &  W.  P.  R.  Co.  v. 
Johnson,  66  Ga.  2^9;  Northeastern 
R.  Co.  V.  Chandler,'  84  Ga.  37,  10  S. 
E.  586;  Powell  V.  Augusta  &  S.  R. 
Co.,  77  Ga.  192,  3  S.  E.  757;  Georgia 
R.  &  Bkg.  Co.  z;.  Oaks,  52  Ga.  410. 

Indiana.  —  Louisville  N.  A.  &  C. 
R.  Co.  V.  Miller,  141  Ind.  533,  37  N. 
E.  343- 

Iowa.  —  McDonald  v.  Chicago  & 
N.  W.  R.  Co.,  26  Iowa  124,  96  Am. 
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person  was  engaged  in  a  more  hazardous  employment  than  persons 
with  reference  to  whom  the  tables  were  compiled  docs  not  affect 
the  competency  of  the  tables/'® 

Calculations  Based  on  Selected  Class  of  Lives.  —  If,  however,  the 
tables  were  based  on  a  selected  or  particular  class  of  lives  of 
healthy  persons  only,  they  cannot  be  received,  except  where  the 
same  kind  of  life  is  in  issue/® 

As  Best  Evidence.  —  The  tables  when  proper  to  be  received  must 
speak  for  themselves ;  the  testimony  of  a  witness  as  to  their  contents 
is  not  admissible.*'" 

Minors.  —  In  an  action  for  the  wrongful  death  of  a  minor,  mor- 
tality tables  are  not  competent  as  evidence  of  life  expectancy  where 
the  decedent  was  under  the  age  for  which  the  expectancy  was  cal- 
culated."^ But  when  admissible,  evidence  of  his  expectancy  of  life 
should  be  based  on  his  age  at  the  time  of  his  death,  and  not  at  the 
assumed  age  of  twenty-one  years. ^- 

(2.)  Conclusiveness  of  Tables.  —  Mortality  tables  and  the  rules  to 
be  derived  therefrom  are  not  conclusive  and  absolute  guides  on  the 
judgment  and  conscience  of  the  jury,  but  are  merely  competent 
evidence  to  be  considered  along  with  the  other  evidence*^^  as  an 


Dec.  114;  Donaldson  v.  Mississippi 
&  M.  R.  Co.,  18  Iowa  280;  Simonson 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  49 
Iowa  87 ;  Knapp  v.  Sioux  City  & 
P.  R.  Co.,  71  Iowa  41,  2,2  N.  W.  18, 
(settled  rule  in  Iowa  as  stated  in  the 
text  and  overruling  previous  Iowa 
cases  to  the  contrary)  ;  Blair  v. 
Madison  Co.,  81  Iowa  313,  46  N.  W. 
1093 ;  Ronn  v.  Des  Moines,  78  Iowa 
63,  42  N.  W.  582. 

Kentucky.  —  Greer  v.  Louisville  & 
N.  R.  Co.,  94  Ky.  169,  21  S.  W.  649^ 
42  Am.  St.  Rep.  345 ;  Louisville  C. 
&  L.  R.  Co.  V.  Mahoney,  7  Bush  235. 

Nebraska.  —  Friend  z'.  Ingersoll,  39 
Neb.  717,  58  N.  W.  281 ;  King  v. 
Bell,  13  Neb.  409,  14  N.  W.  141 ; 
Roose  V.  Perkins,  9  Neb.  304.  2  N. 
W.  715,  31  Am.  Rep.  4.09;  Lincoln  v. 
Smith,  28  Neb.  762,  45  N.  W.  41. 

New  York.  —  Sauter  v.  New  York 
C.  &  H.  R.  R.  Co.,  66  N.  Y.  50,  23 
Am.  Rep.  18. 

Pennsylvania.  —  Steinbrunner  z\ 
Pittsburgh  &  W.  R.  Co.,  146  Pa.  St. 
504,  23  Atl.  239,  28  Am.  St.  Rep.  806. 

Tennessee.  —  Mississippi  &  T.  R. 
Co.  V.  Ayres.  16  Lea  725. 

Texas.  —  Galveston,  H.  S.  &  A.  R. 
Co.  V.  Cooper,  2  Tex.  Civ.  App.  42, 
20  S.  W.  990. 


Wisconsin.  —  McKeigue  v.  Janes- 
ville,  68  Wis.  50,  31  N.  W.  29S; 
Mulcairns  v.  Janesville,  67  Wis.  24, 
29  N.  W.  565. 

58.  Birmingham  &  M.  R.  Co.  v. 
Wilmer,  97  Ala.   165,   11   So.  886. 

59.  Friend  v.  Ingersoll,  39  Neb. 
717,  58  N.  W.  281. 

60.  Sheffler  v.  Minneapolis  &  St. 
L.  R.  Co.,  32  Minn.  518.  21  N.  W. 
711;  Donaldson  v.  Mississippi  &  M. 
R.  Co.,  18  Iowa  280.  But  see 
McCue  V.  Knoxville,  146  Pa.  St.  580, 
2;^  Atl.  439;  Steinbrunner  v.  Pitts- 
burgh &  \N.  R.  Co.,  146  Pa.  St.  504, 
23  Atl.  239.  28  Am.  St.  Rep.  806. 

Compare  infra  this  subdivision 
"  Expert  Testimony  as  to  Life  Ex- 
pectancy." 

61.  Raynowski  v.  Detroit,  Bay 
City  &  A.  R.  Co.,  74  Mich.  20,  41  N. 
W\  847,  where  the  child  was  but  five 
years  of  age  and  the  tables  gave  no 
expectanc}-  of  life  for  any  age  under 
ten  j-ears. 

62.  \Mieelan  7'.  Chicago.  M.  &  St. 
P.  R.  Co..  S^  Iowa  167,  ^2  N.  W.  119. 

63.  Tables  of  Mortality  Not  Con- 
clusive on  Jury. 

United   States  —  Vicksburg    &    M. 
R.  Co.  7'.  Putnam,  118  U.  S.  545. 
Alabama. — Birmingham   &   M.   R. 
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ai?i  to  the  jurv,  allh(nit;li  llicre  is  authorily  apparently  to  the 
contrary.''' 

Expectancy  of  Life  Beyond  Mortality  Tables.  —  Expectancy  of  life 
be\ond  that  stated  in  the  mortahty  tables  cannot  be  testified  to  by 
expert  witnesses  basing  their  opinions  on  the  tables  and  the 
hypothesis  that  the  person  in  question  resembled  his  paternal 
ancestors,  who  lived  to  a  great  age.°° 

b.  Expert  Testimony.  —  A  physician  who  has  attended  the  injured 
person  and  has  testified  that  the  injury  received  was  of  a  permanent 
character  may  testify  to  the  life  expectancy  of  a  healthy  man  of  the 
same  age  as  the  injured  person,  as  shown  by  the  mortality  tables.*"' 

life  Insurance  Experts.  —  The  life  expectancy  of  a  person  may  be 
testified  to  by  persons  in  the  business  of  life  insurance. *^^  But,  of 
course,  as  in  the  case  of  other  experts,  the  wdtness  must  be  shown 
to  be  duly  qualified."* 


Co.  V.  Wilmer,  97  Ala.  165,  n  So. 
886. 

lozva.  —  Blair  v.  Madison  Co.,  81 
Iowa  313,  46  N.  W.   1C93. 

Minnesota.  —  Sheffler  v.  Minneap- 
olis &  St.  L.  R.  Co.,  2>2  ^linn.  518, 
21  N.  W.  711. 

Nebraska.  —  Friend  v.  Ingersoll, 
39  Neb.  717,  58  N.  W.  281. 

Oregon.  —  Morrison  v.  McAtee,  23 
Or.  530,  32  Pac.  400. 

r^.raj.  —  Texas  &  P.  R.  Co.  v. 
Lester,  75  Tex.  56,  12  S.  W.  955. 

Wisconsin.  —  McKeigue  v.  Janes- 
ville,  68  Wis.  50,  31  N.  W.  298. 

Value  of  Tables  Dependent  on. 
Other  Matters.  —  It  is  proper  for  the 
court  to  direct  the  jury  that  the 
value  of  mortality  tables  when  ap- 
plied to  a  particular  case  depends 
largely  upon  other  matters,  such  as 
state  of  health,  habits  of  life,  liabil- 
ity to  disease,  and  the  like.  Camp- 
bell V.  York,  172  Pa.  St.  205,  2i  Atl. 
879;  Steinbrunner  v.  Pittsburgh  & 
W.  R.  Co.,  146  Pa.  St.  514,  23  Atl. 
239,  28  Am.  St.  Rep.  806;  McCue  v. 
Knoxville,  146  Pa.  St.  580,  23  Atl. 
439;  Seifred  v.  Pennsylvania  R.  Co., 
206  Pa.  St.  399,  55  Atl.  1061 ;  Deisen 
v.  Chicago,  St.  P.,  M.  &  O.  R.  Co., 
43  INIinn.  454,  45  N.  W.  864. 

64.  In  Nelson  v.  Lake  Shore  M. 
S.  R.  Co.,  104  Mich.  582,  62  N.  \y. 
993,  the  mortality  tables  found  in 
the  Michigan  statute  were  intro- 
duced in  evidence  by  the  plaintiff, 
and  it  was  held  that  they  were  con- 
clusive as  to  the  life  expectancy  of 
the   decedent  in  the  absence   of  evi- 
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dence  to  show  that  her  probability 
of  life  was  greater  or  less  than  that 
shown  by  the  tables. 

65.  Hamilton  v.  Michigan  C.  R. 
Co.   (Mich.),  97  N.  W.  392. 

66.  McCue  V.  Knoxville,  146  Pa. 
St.  580,  23  Atl.  439;  Steinbrunner 
V.  Pittsburgh  &  W.  R.  Co.,  146  Pa. 
St.  504,  23  Atl.  239,  28  Am.  St.  Rep. 
806. 

67.  Gulf,  C.  &  S.  F.  R.  Co.  V. 
Compton,  75  Tex.  667.  13  S.  W.  667. 
See  also  International  &  G.  N.  R. 
Co.  V.  Kuehn,  2  Tex.  Civ.  App.  210, 
21  S.  W.  58,  an  action  to  recover 
damages  for  the  wrongful  death  of 
the  plaintiff's  husband  and  father, 
wherein  a  life  insurance  agent  was 
permitted  to  testify  that  he  was  fa- 
miliar with  the  Carlisle  mortuary 
tables  and  had  worked  under  them, 
the  court  said  that  while  an  expert 
might  give  such  testimony  it  would 
have  been  more  satisfactory  if  the 
tables  themselves  had  been  intro- 
duced. 

68.  Donaldson  v.  Mississippi  & 
M.  R.  Co.,  18  Iowa  280,  87  Am.  Dec. 
391,  where  it  was  held  that  a  life 
insurance  agent  who  had  had  but  six 
months'  experience  as  such  was  not 
qualified  as  an  expert  to  testify  to 
the  life  expectancy  of  a  person  at 
a  given  age. 

A  Life  Insurance  Agent  of  Twen- 
ty Years'  Experience  is  a  competent 
witness  to  testify  to  the  probable  ex- 
pectancy of  life.  Chicago,  I.  &  L.  R. 
Co.  V.  Neff,  25  Ind.  App.  107,  56  N. 
E.  927. 
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IV.  EXPENDITURES. 

1.  In  General.  —  As  a  general  rule  reasonable  expenditures  as 
the  result  of  a  personal  injury,^**  incident  to  attempts  to  effect  a 
cure,  or  to  lessen  the  effect  of  the  injury,  are  a  legitimate  subject  of 
inquiry  on  the  cjuestion  of  damages.""  But  where  the  liability  is  a 
statutory  one,  and  limited  only  to  direct  injury  to  the  person  and  to 
property,  evidence  of  medical  expenses  in  consequence  of  a  personal 
injury  is  not  admissible.'^^ 

Double  Damages.  —  In  an  action  to  recover  damages  for  a  personal 
injury,  evidence  of  expenditures  cannot  be  received  where  the  result 
will  amount  to  allowing  the  plaintiff  double  damages. ''- 

2.  Future  Expenses.  ■ —  So,  also,  in  such  actions,  evidence  as  to 
the  reasonable  expense  of  medical  attendance  required  in  the  future 
or  of  the  increase  of  future  necessary  and  reasonable  expenses  is 
admissible.''^     But  this  rule  does  not  permit  testimony  of  a  physician 


69.  Evidence  of  Expenses  Incurred 
by  an  Injured  Person  to  Procure 
Competent  Help  in  his  business  to 
do  the  work  which  would  have  been 
performed  by  himself  had  he  not 
been  disabled  may  be  received., 
North  Chicago  St.  R.  Co.  v.  Zeiger, 
182  111.  9,  54  N.  E.  1006,  74  Am.  St. 
Rep.   157. 

In  Rhyner  v.  Menasha,  107  Wis. 
201,  83  N.  W.  303,  an  action  to  re- 
cover damages  for  a  broken  leg,  it 
was  held  error  to  permit  the  plain- 
tifif's  physician  to  testify  that  some 
two  years  later  he  performed  an 
operation  on  the  plaintiff's  leg  for 
which  he  charged  a  fee  named,  be- 
cause there  was  no  testimony  show- 
iny  any  necessary  or  causal  connec- 
tion between  the  injury  and  the  sub- 
sequent operation. 

Upon  the  question  of  damages  for 
personal  injury  it  is  competent  for 
the  plaintiff  to  introduce  in  evidence 
his  bills  for  medical  services  made 
necessary  by  his  injury,  accompanied 
by  testimony  that  the  charges  were 
reasonable.  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Harriett,  80  Tex.  72,.  15  S.  W.  556. 

Right  of  Attending  Physicians  to 
Practice  Medicine —  Whether  or  not 
in  a  personal  injury  action,  in  order 
to  permit  the  plaintiff  to  show  the 
amounts  he  had  incurred  for  medi- 
cal treatment  as  a  result  of  the  in- 
juries, it  is  also  incumbent  upon  him 
in  the  first  instance  to  show  that  the 
attending  physicians  were  entitled  to 
practice  medicine  is  not  clear.     Chi- 


cago &  E.  R.  Co.  V.  Holland,  122  111. 
461,  13  N.  E.  145,  where  it  was  held 
that  an  objection  to  proof  of  such 
expenses  without  further  proof  of 
this  right  to  practice  medicine  on  ihe 
ground  that  the  first  'proof  was 
merely  incompetent,  immaterial  and 
irrelevant,  was  not  enough. 

70.  Sandford  v.  Augusta,  32  ]Me. 
536;  Turner  v.  Boston  &  M.  R.  R., 
158  Mass.  261,  ^T,  N.  E.  520;  Brake 
V.  Kansas  Citj%  100  'Mo.  App.  611,  75 
S.  W.  191. 

71.  Under  the  Massachusetts  Pub- 
lic Statutes  (Pub.  Stat.  1882,  ch.  f2, 
§18).  Nestor  v.  Fall  River,  183 
Mass.  265,  67  N.  E.  248. 

72.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Sheldon,  6  Kan.  App.  347,  51  Pac. 
808,  wherein  it  was  held  that  evi- 
dence of  expenditures  by  the  plain- 
tiff for  the  services  and  board  of  a 
farm  hand  between  the  date  of  the 
injury  and  the  trial  was  not  ad- 
missible. The  court  said  that  the 
plaintiff,  if  entitled  to  recover  at  all, 
was  entitled  to  recover  the  full  value 
of  his  time,  but  that  he  could  not 
recover  the  amount  paid  by  him  in 
employing  another  person  to  perform 
bis   work. 

73.  Kendall  v.  Albia,  73,  Iowa 
241,  34  N.  W.  833;  PhilHps  V.  S.  W. 
R.  Co.,  4  Q.  B.  Div.  406;  Feeney  v. 
Long  Island  R.  Co.,  116  N.  Y.  2>7S<^2 
N.  E.  402,  5  L.  R.  A.  544. 

In  Indianapolis  St.  R.  Co.  v.  Rob- 
inson, 157  Ind.  414,  61  N.  E.  936,  an 
action  by  a  husband  to  recover  dam- 
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to  the  expense  of  an  operation  which  in  his  judj^ment  would  become 
necessary  at  some  remote  period  in  the  future.'^'* 

3.  Value  of  Medical  Services.  —  It  is  not  proper  to  permit  evi- 
dence of  the  expenses  of  medical  attendance  without  other  evidence 
as  to  the  value  of  the  services  rendered J°  The  reasonableness  of 
the  charg-es  made  by  the  attending  physicians  for  medical  attention 
must  be  established/'' 

The  Value  of  the  Services  of  the  Attending  Physician  of  an  injured 
person  during  his  sickness  consequent  upon  the  injury  may  be 
shown  by  physicians  residing  in  the  vicinity  of  his  residence  and 
familiar  with  fees  of  ]:)hysicians.'''' 

4.  Actions  for  Wrongful  Death.  —  In  actions  to  recover  damages 
for  wrongful  death,  how^ever,  it  has  been  held  that  evidence  of 
expenses  O'f  the  illness  attendant  upon  the  injury  which  caused  the 
death/^  and  of  the  burial  of  the  decedent/"  is  not  admissible. 
The  rule  seems  to  be  otherwise,  how^ever,  where  the  law  imposes 
upon  the  persons  to  be  benefited  by  the  action  the  obligation  of 
bearing  such  expenses,  and  in  such  case  the  evidence  may  be 
received.*" 

V.  PECUNIARY  CIRCUMSTANCES  OF  THE  PARTIES. 

1.  In  General.  —  The  general  rule  is  that  the  amount  of  com- 
pensatory   damages    to    which    a    person    suing    to    recover    for    a 


ages  for  a  personal  injury  sustained 
by  his  wife  where  the  family  physi- 
cian had  testified  that  in  his  opinion 
a  surgical  operation  might  become 
necessary  to  relieve  the  wife,  it  was 
held  proper  to  permit  the  physician 
to  testify  as  to  what  would  be  a  rea- 
sonable charge  for  performing  such 
an  operation. 

74.  Cummins  v.  Brooklyn  City  R. 
Co.,  109  N.  Y.  95,  i6  N.  E.  65. 

75.  Gumb  v.  Twenty-third  St.  R. 
Co.,  114  N.  Y.  411,  21  N.  E.  993; 
Allen  V.  Harris,  113  Ga.  107,  38  S. 
E.  322. 

In  Perrette  v.  Kansas  City,  162 
Mo.  238,  62  S.  W.  448,  a  physician 
who  treated  the  plaintiff  for  his  in- 
jury was  a  witness  for  plaintiff  and 
stated  what  his  charges  were,  but 
did  not  testify  as  to  the  reasonable- 
ness of  such  charges;  and  it  was  held 
that  no  error  was  committed  because 
the  record  showed  that  the  plaintiflf 
remitted  the  amount  testified  to  by 
the  physician  as  fees  for  medical 
services. 

In  Huizega  v.  Cutler  &  Savidge 
Lumb.  Co.,  51  ]\Iich.  272,  16  N.  W. 
643,  it  was  held  that  testimony  show- 
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ing  the  value  of  the  physician's  serv- 
ices in  caring  for  the  plaintiff  dur- 
ing his  sickness,  and  the  charges  for 
nursing  and  medicines,  was  proper 
in  the  absence  of  any  objection  that 
the  charges  were  unnecessary  or  ex- 
orbitant. 

76.  Gulf,  C.  &  S.  F.  R.  Co.  V. 
Bell,  24  Tex.  Civ.  App.  579,  58  S. 
\V.  614. 

77.  Atchison  v.  Rose,  43  Kan. 
605,  22,  Pac.  561. 

78.  Holland  v.  Brown,  35  Fed. 
43;    Holton  V.   Daly,   106   111.    131. 

"  Compare  Little  Rock  &  Ft.  S.  R. 
Co.  V.  Barker,  22>  Ark.  350,  34  Am. 
Rep.  44;  Pennsylvania  Co.  v.  Lilly, 
73  Ind.  252. 

79.  Holland  v.  Brown.  35  Fed. 
43.  See  also  Bunyea  v.  Metropoli- 
tan R.  Co.,  19  D.  C.  76.  Compare 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Bar- 
ker, 2,2,  Ark.  350,  34  Am.  Rep.  44; 
Pennsylvania  Co.  v.  Lilly,  73  Ind. 
2^2;  Petrie  v.  Columbia  &  G.  R.  Co., 
29  S.  C.  303,  7  S.  E.  515. 

80.  Murphy  v.  New  York,  C.  & 
H.  R.  R.  Co.,  88  N.  Y.  445;  Roeder 
V.  Ormesby,  22  How.  Pr.  (N.  Y.) 
270;    Pennsylvania    R.    Co.    v.    Ban- 
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personal  injury  may  be  entitled  cannot  be  affected  by  his  pecuniary 
circumstances,    and    hence    evidence    thereof    is    not    admissible.*"^ 


torn,  54  Pa.  St.  495;  Cleveland  &  P. 
R.  Co.  V.  Rowan,  66  Pa.  St.  393; 
Rain  v.  St.  Louis.  Iron  Alt.  &  S.  R., 
71  Mo.  164;  Natchez,  J.  &  C.  R.  Co. 
V.  Cook,  63  Miss.  38. 

81.  Pecuniary  Circumstances  of 
Injured  Person. 

United  States.  —  Alabama  G.  S.  R. 
Co.  V.  Carroll,  84  Fed.  772;  Penn- 
sylvania Co.  V.  Roy,  102  U.  S.  451- 

Alabama. — Barbour  Co.  v.  Horn, 
48  .\Ia.  566. 

California.  —  Shea  v.  Potrero  & 
B.  V.  R.  Co.,  44  Cal.  414;  Malone 
V.  Hawley,  46  Cal.  409. 

Illinois. — Warren  v.  Wright.  5 
111.  App.  429;  La  Salle  v.  Thorndike, 
7  111.  App.  282;  Eagle  Packet  Co.  v. 
De  Fries,  94  111.  598,  34  Am.  Rep. 
245. 

lozi'a.  —  Beems  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  58  Iowa  150,  12  N.  W. 
222. 

Kansas.  —  Kansas  P.  R.  Co.  v. 
Pointer,  9  Kan.  421 ;  Kinsley  v. 
Morse,  40  Kan.  577 ;  Junction  City  v. 
Blades,   i   Kan.  App.  85.  41   Pac.  677. 

Michigan.  —  Van  Dusen  v.  Letel- 
lier,  78   Mich.   492,   44  N.   W.   572. 

Mississippi.  —  Southern  R.  Co.  v. 
McLellan,  80  Miss.   700,   32   So.   283. 

Missouri.  —  Overhalt  v.  Vieths,  93 
Mo.  422,  6  S.  W.  74,  3  Am.  St.  Rep. 
557;  Beck  V.  Dowell,  40  Mo.  App.  71. 

New  York.  —  Albert!  v.  New  York 
L.  E.  &  W.  R.  Co.,  118  N.  Y.  77, 
23  N.  E.  35,  6  L.  R.  A.  76s;  Man- 
nion  V.  Hagan,  9  App.  Div.  98,  41 
N.  Y.   Supp.  86. 

Ohio.  —  Galion  v.  Lauer,  55  Ohio 
St.  392,  45  N.  E.  1044. 

Pennsylvania.  —  Pennsylvania  R. 
Co.  V.  Books,  57  Pa.  St.  339,  98  Am. 
Dec.  229. 

Texas.  —  Missouri  P.  R.  Co.  v. 
Lyde,  57  Tex.  505;  Dallas  v.  Moore 
(Tex.  Civ.  App.),  74  S.  W.  95; 
Dreiss  v.  Frederick,  57  Tex.  70. 

Wisconsin.  —  Vosburg  v.  Putney, 
78  Wis.  84,  47  N.  W.  99. 

Rule  Stated  and  Applied.  —  It  is 
error  to  permit  the  plaintifif  in  such 
an  action  to  show  that  he  was  in 
straitened  financial  circumstances; 
the  amount  of  capital  which  he  had 
invested  in  a  business  which  he  was 


carrying  on  at  the  time  of  the  trial; 
that  he  was  in  debt;  that  he  was 
troubled  in  his  mind  concerning  the 
future  support  of  himself  and  his 
family  and  his  ultimate  recovery 
from  the  injuries  complained  of. 
"  To  permit  the  plaintiff  to  intro- 
duce evidence  that  he  was  financially 
embarrassed ;  that  he  was  in  debt, 
and  that  he  had  mortgaged  his 
homestead  to  secure  his  debts,  and 
that  he  was  troubled  in  mind  con- 
cerning the  future  support  of  him- 
self and  his  family  is  virtually  to 
impose  upon  the  [defendant]  the 
burden  of  paying  his  debts  and 
mortgage  and  of  supporting  plain- 
tiff and  his  family.  This  the  law 
does  not  require.  The  law  treats  all 
persons  alike,  whether  rich  or  poor, 
and  the  plaintiff  cannot  show  that 
he  is  either  rich  or  poor  for  the  pur- 
pose of  enhancing  his  damages." 
Parsons  v.  Lindsey,  26  Kan.  426. 

"  Of  course  it  was  incompetent, 
for  the  purpose  of  showing  the  in- 
juries, or  their  character  or  extent, 
or  for  the  purpose  of  enhancing  the 
damages  which  the  plaintiff  expected 
to  recover,  for  the  plaintiff  to  prove 
his  pecuniary  or  social  condition, 
whether  he  was  rich  or  poor,  mar- 
ried or  single,  or  whether  he  had  a 
family  or  not.  Shaw  i'.  Boston  & 
W.  R.  Corp.,  8  Gray  46."  Kansas 
P.  R.  Co.  z:  Pointer,  9  Kan.  421. 

Commitment     to     Poorhouse It 

is  error  in  an  action  for  a  personal 
injury  to  permit  the  plaintiff  to 
prove  that  he  had  been  committed 
to  the  poorhouse.  "  We  cannot  per- 
ceive any  purpose  for  which  this 
evidence  was  introduced  except  to 
show  that  the  plaintiff  was  a  poor 
man  and  thus  excite  sympathy  in  his 
behalf  and  enhance  the  amount  of 
damages  which  should  be  awarded 
by  the  jury.  Evidence  of  this  kind 
is  not  admissible.  The  amount  of 
damages  recoverable  in  a  negligence 
suit  cannot  be  properly  affected  by 
the  poverty  of  the  plaintiff." 
Schwanzer  z'.  Brooklyn  Heights  R. 
Co.,  18  App.  Div.  205,  45  N.  Y. 
Supp.  889,  holding,  however,  that  as 
it  also  was   shown  that  the  plaintiff 
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There  are  cases,  however,  in  which  such  evidence  has  been  received"- 
on  the  theory  that  it  is  not  admitted  merely  for  the  purpose  of 
exciting  the  prejudice  of  the  jury  in  favor  of  the  plaintiff  because  ho 
is  a  poor  man,  but  to  enable  them  to  understand  fully  the  effects 
of  the  injury  upon  him,  and  to  give  him  such  damages  as  his 
pecuniary  condition  in  life  and  circumstances  entitle  him  to  receive,*^ 


remained  in  the  poorhouse  only  one 
day  it  might  be  that  the  error  in  re- 
ceiving the  evidence  could  be  disre- 
garded as  harmless. 

In  Belton  v.  Lockett  (Tex.  Civ. 
App.),  57  S.  W.  687,  it  was  held 
error  to  permit  the  plaintiff  to  testify 
as  follows :  "  I  am  a  widow  sixty 
years  old.  Am  poor  and  have  no 
means  of  support  except  my  labor. 
I  have  a  daughter  dependent  on  me 
for  support  and  education." 

Direct  Proof.  _  Where  evidence 
of  the  pecuniary  circumstances  of  an 
injured  person  is  inadmissible,  indi- 
rect proof  of  that  fact  is  just  as  im- 
proper as  direct  proof.  Moody  v. 
Osgood,  50  Barb.   (N.  Y.)  628. 

82.  In  Wilson  v.  White,  71  Ga. 
506,  51  Am.  Rep.  269,  it  was  held 
competent  for  the  plaintiff  to  testify 
that  after  the  injury  she  had  no 
means  of  living  and  was  compelled 
to  sell  her  property  to  raise  money 
for  that  purpose  in  consequence  of 
the  injury  received ;  that  such  testi- 
mony was  not  irrelevant  in  the 
ascertaining  of  general  damages  re- 
sulting directly  from  the  wrong  in- 
flicted. 

See  also  Macon  Consol.  St.  R.  Co. 
v.  Barnes,  113  Ga.  212.  38  S.  E.  756, 
where  the  plaintiff  testified,  in  sub- 
stance, that  he  had  resumed,  as 
far  as  he  was  able,  his  ordinary 
work.  In  this  connection  his  coun- 
sel asked  him  the  question,  "  What 
makes  you  work?  "  and  he  answered, 
"I  have  got  to  do  it;  I  have  a  wife 
and  three  children  to  support,  and 
nothing  to  support  them  with  but 
what  I  make  by  my  work."  On  ob- 
jection the  court  ruled  that  while 
it  was  not  material  how  many  chil- 
dren the  plaintiff  had,  and  that  the 
jury  need  not  consider  that,  it  was 
admissible  for  the  witness  to  state 
that  he  had  a  family  to  support  as 
a  reason  why  he  kept  up  his  work. 
The  court  said  that  the  contention  of 
counsel  that  the  fact  that  the  plain- 
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tiff  "  had  a  dependent  family  in 
no  way  bore  upon  his  right  to  re- 
cover and  shed  no  light  upon  the 
measure  of  his  damages,  was  cer- 
tainly well  founded ;  but  this  fact 
was  relevant  for  the  purpose  of  ex- 
plaining his  conduct,  and,  under  the 
circumstances,  had  a  direct  bearing 
upon  the  weight  and  credibility  of 
his  testimony.  He  was  on  the  stand 
asking  the  jury  to  believe  that  he 
was  then  and  there  still  a  sufferer 
from  the  injuries  of  which  he  com- 
plained, and  at  the  same  time  in- 
forming them  that  he  had,  before 
the  trial,  entered  upon  the  perform- 
ance of  his  regular  work,  which  he 
described  as  extremely  arduous  and 
laborious.  Did  he  not  thus  subject 
himself  to  the  charge  of  insincerity 
in  claiming  that  he  had  not  been  re- 
stored to  health  and  vigor?  Who 
could  fairly  say  he  did  not?  Why, 
then,  was  it  not  legitimate  and 
proper  for  him  to  explain  this  ap- 
parent inconsistency  by  stating  that 
he  was  obliged  to  work  in  order  to 
support  his  family?" 

In  Gaither  v.  Blowers,  11  Md. 
536,  an  action  for  assault  and  bat- 
tery, the  trial  judge  admitted  evi- 
dence for  the  plaintiff,  with  a  view 
to  increasing  his  damages,  that  he 
was  a  laboring  man  and  had  a 
family  to  support,  and  after  quot- 
ing from  McNamara  v.  King,  7  111. 
432,  said  :  "  This  is  good  sense  and 
is  sustained  by  the  decisions  in 
most  of  the  states.  An  injury  done 
to  a  person  not  dependent  on 
manual  labor  for  the  support  of  him- 
self and  family  is  in  no  wise  as 
great  as  one  to  a  person  so  situated." 

83.  Grable  v.  Alargrave,  4  111.  372, 
38  Am.  Dec.  88. 

In  Caldwell  v.  Murphy,  11  N.  Y. 
416,  it  was  held  that  evidence  of  the 
plaintiff's  poverty  w^as  admissible  to 
show  that  his  circumstances  were 
such  that  he  would  probably  have 
been  engaged  in  laboring  in  his  call- 
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The  reason  assij^ned  for  the  rule  excluding  evidence  of  pecuniary 
circumstances  is  that  a  person  injured  is  entitled  to  compensation  and 
nothing  more,  and  that  the  damages  are  not  in  law  dependent  in  the 
slightest  degree  upon  his  condition  as  to  wealth  or  poverty.'*^ 

2.  Destitution  of  Family.  —  In  an  action  for  a  personal  injury 
it  is  error  to  permit  the  plaintiff  to  show  the  destitution  of  his 
family.**^ 

3.  Condition  of  Parents  of  Injured  Person.  —  Nor  can  the  plaintiff 
in  an  action  for  a  personal  injury  give  evidence  of  the  pecuniary 
circumstances    of   his   parents.^" 

4.  Actions  for  Wrongful  Death. — A.  In  General.  —  In  an  ac- 
tion to  recover  damages  for  wrongful  death  it  has  been  held  proper 
to  permit  evidence  of  the  value  of  the  estate  left  by  the  decedent,*^ 


ing  if  he  had  not  been  disabled  by 
his  injury,  and  that  he  was  in  a  con- 
siderable  degree   unable   to   work. 

In  Alberti  v.  New  York  L.  E.  & 
W.  R.  Co.,  ii8  N.  Y.  77,  23  N.  E. 
35,  6  L.  R.  A.  765,  the  court,  al- 
though holding  evidence  of  the 
plaintiff's  poverty  inadmissible,  held 
that  inasmuch  as  a  person  injured  is 
bound  to  act  in  good  faith  and  to  re- 
sort to  such  means  as  are  reasonably 
within  his  reach  to  cure  himself, 
where  the  defendant  has  drawn  out 
testimony  to  show  that  the  plaintiff 
had  not  had  the  best  medical  care 
and  treatment,  it  is  proper  for  the 
plaintiff,  for  the  purpose  of  showing 
that  he  resorted  to  such  means  as 
were  reasonably  within  his  reach,  to 
prove  the  fact  of  his  poverty  and  de- 
pendence upon  his  earnings  and  con- 
sequently his  inability  to  procure  the 
best  medical  attendance. 

84.  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451,  and  see  cases  cited  supra. 

85.  Warren  v.  Wright,  5*  111.  App. 
429;  Beck  V.  Dowell,  40  Mo.  App.  71. 

86.  Baltimore  &  O.  R.  Co.  v. 
Shipley,  31  Aid.  368;  Vosburg  v. 
Putney,  78  Wis.  84,  47  N.  W.  99, 
where  the  court  in  so  ruling  said 
that  the  plaintiff  if  entitled  to  re- 
cover was  entitled  to  full  compensa- 
tion for  his  injury,  no  less  and  no 
more,  whatever  the  pecuniary  cir- 
cumstances of  his  father. 

87.  Hall  V.  Galveston,  H.  &  S.  A. 
R.  Co,  39  Fed.  18;  Op.sahl  v.  Judd, 
30  Minn.  126,  14  N.  W.  575. 

In  an  Action  Under  the  Minnesota 
Statute  to  recover  damages  for  the 
wrongful  death  of  the  plaintiff's  in- 
testate,   evidence   of   the   amount   of 

28 


property  the  deceased  had  acquired, 
his  habits  of  industry,  his  ability  to 
make  money  and  his  success  in  busi- 
ness is  proper  as  a  basis  of  damages. 
Shaber  v.  St.  Paul,  M.  &  M.  R.  Co., 
28  Minn.  103,  9  N.  W.  575.  The 
court  said  :  "  The  damages  must  be 
based  on  pecuniary  loss,  actual  or  ex- 
pected, and  should 'be  calculated  in 
reference  to  a  reasonable  expectation 
of  pecuniary  benefit  as  of  right  or 
otherwise  from  the  continuance  of 
the  life.  There  is  no  way  of  showing 
the  reasonable  expectation  of  pe- 
cuniary benefit  except  by  proof  of 
circumstances  such "  as  were  shown 
by  the  evidence  in  this  case.  See 
also  Phelps  v.  Winona  &  St.  P.  R. 
Co.,  27  Minn.  485,  35  N.  W.  273,  5 
Am.  St.  Rep.  867,  wherein  evidence 
of  what  property  the  deceased  had 
when  he  came  to  the  state  some 
twenty  years  previous ;  what  occupa- 
tion he  had  followed  ;  how  much  he 
had  accumulated  and  what  he  was 
worth  at  the  time  of  his  death  was 
admitted  for  the  purpose  of  showing 
the  reasonable  expectation  of  pecun- 
iary benefit  to  his  family  from  the 
continuance  of  his  life. 

In  an  action  by  the  plaintiffs  as 
children  to  recover  for  the  wrongful 
death  of  their  mother  it  is  proper  to 
permit  evidence  showing  the  extent 
to  which  the  mother  had  aided  and 
contributed  to  their  support ;  that  she 
was  of  simple  tastes  and  habits  and 
always  ready  to  aid  them  with  her 
means  whenever  they  needed  it,  and 
further  that  she  had  an  income  from 
certain  investments  which  she  de- 
voted to  their  support  as  well  as  her 
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as,  for  example,  that  it  consisted  of  but  little  pioperty;"*  although 
there  are  cases  to  the  contrary.®" 

B.  Pecuniary  Ciucumstances  of  Beneficiary.  —  On  the  ques- 
tion of  damages  accruing  to  one  person  for  the  wrongful  death  of 
another  there  is  conflict  in  the  authorities  as  to  whether  or  not 
evidence  of  the  pecuniary  circumstances  of  the  beneficiary  or  bene- 
ficiaries is  admissible.  On  the  one  hand  it  is  held  broadly  that 
such  evidence  is  not  admissible,""  although  if  the  next  of  kin  claiming 
damages  are  collateral,  it  is  proper  to  inquire  whether  they  were 


own.  San  Antonio  &  A.  P.  R.  Co. 
V.  Long,  87  Tex.  148,  27  S.  W.  113, 
47  Am.  St.  Rep.  87,  24  L.  R.  A.  637. 

88.  In  Fish  v.  Illinois  C.  R.  Co., 
96  Iowa  702,  65  N.  W.  995,  an  action 
to  recover  damages  for  a  personal  in- 
jur}' resulting  in  the  death  of  the 
plaintiff's  intestate,  plaintiff  was  held 
lo  have  been  properly  permitted  to 
show  the  estate  left  by  her  intestate 
and  that  it  consisted  of  but  little 
property.  The  court,  quoting  from 
Beems  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  58  Iowa  150,  12  N.  W.  222, 
where  it  was  held  by  a  divided 
court  that  it  was  not  competent 
to  show  the  accumulations  to  af- 
fect the  question  of  damages,  said : 
"  All  that  can  be  said  of  that  case  is 
that  it  denies  the  right  of  showing 
accumulations  with  a  view  to  enhance 
damages  because  of  it ;  but  the  case 
recognizes  the  right  to  show  that  the 
deceased  was  dependent  on  his  earn- 
ings, and  had  no  money,  as  a  prob- 
able inducement  to  industry.  Noth- 
ing more  was  done  in  this  case." 

89.  Central  R.  Co.  v.  Moore,  61 
Ga.  151 ;  Brunswick  &  W.  R.  Co.  v. 
Wiggins,  113  Ga.  842,  39  S.  E.  55 1, 
wherein  the  court  said  that  they 
could  not  see  how  "  the  fact  that  de- 
ceased was  or  was  not  possessed  of 
any  estate  at  the  time  he  was  killed 
could  affect  the  measure  of  recovery 
or  the  liability  of  the  defendant." 

90.  Pecuniary  Circumstances  of 
Beneficiary.  —  California.  —  Green  v. 
Southern  P.  Co.,  122  Cal.  563,  55  Pac. 
577 ;  Mahoney  v.  San  Francisco  &  S. 
M.  R.  Co.,  no  Cal.  471,  42  Pac.  968. 

Illinois.  —  Swift  v.  Foster,  163  lil. 
50,  44  N.  E.  837 ;  Chicago,  P.  &  St.  L. 
R.  Co.  V.  Woolridge,  174  111.  330,  51 
X.  E.  701 ;  Chicago  v.  McCulloch, 
10  111.  App.  459;  Chicago  &  N.  W. 
R.    Co.    V.    Moranda,   93    111.    302,    34 
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Am.  Rep.   168;   Heyer  v.  Salsbury,  7 
111.   App.   93- 

Michigan.  —  Stael  z'.  Grand  Rapids 
&  I.  R.  Co.,  57  Mich.  239,  23  N.  W. 

795- 

Missouri.  —  Overholt  v.  Vieths,  93 
Mo.  422,  6  S.  W.  74,  3  Am.  St.  Rep. 

557. 

And  see  Illinois  C.  R.  Co.  v. 
Baches,  55  111.  379;  Central  R.  R. 
V.  Rouse,  77  Ga.  393,  3  S.  E.  307- 

In  Texas  it  is  held  that  in  an  ac- 
tion to  recover  damages  for  the 
wrongful  death  of  the  plaintiffs'  hus- 
band and  father,  evidence  of  the 
widow's  poverty  is  inadmissible. 
Texas  &  P.  R.  Co.  v.  Harrington,  62 
Tex.  597.  Compare  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Younger,  90  Tex.  387,  38  S. 
W.  1 121,  an  action  to  recover  dam- 
ages for  the  wrongful  death  of  the 
plaintiff's  mother,  where  evidence  of 
the  financial  condition  of  the  head 
of  the  family  at  the  time  of  the  death 
was  received  upon  the  issue  of  pe- 
cuniary loss  sustained  by  the  daugh- 
ter. The  court  said :  "  There  are 
duties  which  all  mothers  owe  to  their 
children  by  nature.  ...  It  is 
true,  hovyever,  that  these  duties  are 
discharged  and  aid  rendered  to  chil- 
dren in  various  degrees  according  to 
the  temperament,  education  and  other 
circumstances  of  the  different  moth- 
ers, and  it  is  proper  always  to  in- 
form the  jury  of  every  fact  and  cir- 
cumstance which  will  assist  them  to 
determine  what  aid  the  child  would 
in  all  probability  have  received  from 
the  mother  in  the  particular  case  if 
she  had  lived.  .  .  .  The  child  of 
the  deceased  mother  is  not  entitled 
to  recover  more  or  less  damages  be- 
cause of  the  fact  that  the  family  was 
rich  or  poor.  But  the  circumstances 
which  surround  the  mother  and  child 
are    different    in    wealthy    and    poor 
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in  the  habit  of  claiming  and  receiving  pecuniary  assistance  from 
the  deceased.®^  Other  courts,  however,  hold  that  such  evidence  is 
admissible,"'  basing  their  ruling  to  this  effect  on  the  theory  that 


families,  and  therefore  such  facts  are 
admissible  to  show  what  aid  the  child 
could  expect  to  receive  frotn  the  con- 
tinuance of  the  mother's  life  in  the 
given  state  of  circumstances  as  sur- 
rounded them." 

91.  Chicago,  P.  &  St.  L.  R.  Co.  v. 
Woolridge,  174  111.  330,  51  N.  E.  701. 

92.  Pecnniary  Circumstances  of 
Beneficiary. —  Johnson  v.  Chicago  & 
N.  W.  R.  Co.,  64  Wis.  425,  25  N.  W. 
223;  McKeigue  v.  Janesville,  68  Wis. 
50,  31  N.  W.  298;  Thoresen  v.  La 
Crosse  C.  R.  Co.,  94  Wis.  129,  68  N. 
W.  S48 ;  Cooper  v.  Lake  Shore  &  M. 
S.  R.  Co.,  66  Mich.  261,  23  N.  W. 
306 ;  Little  Rock,  M.  R.  &  L  R.  Co.  v. 
Leverett,  48  Ark.  233,  3  S.  W.  50; 
Ewen  V.  Chicago  &  N.  W.  R.  Co.,  38 
Wis.  622;  Porter  v.  Chicago  &  N.  W. 
R.  Co.,  21  Wis.  y/7. 

In  an  Action  to  Recover  for  the 
Wrongful  Death  of  a  Husband  it  is 
not  error  to  permit  the  widow  to  tes- 
tify that  she  was  supported  by  the 
decedent.  St.  Louis,  P.  &  N.  R.  Co. 
V.  Dorsey,  189  111.  251,  59  N.  E.  593. 
See  also  Chicago  &  A.  R.  Co.  v.  May, 
108  111.  28S;  Pennsylvania  Co.  v. 
Keane,  143  111.  172,  32  N.  E.  260; 
Swift  &  Co.  V.  Foster,  163  111.  50,  ^4 
N.  E.  837. 

In  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Rush,  127  Ind.  545,  26  N.  E.  loio,  an 
action  by  a  parent  to  recover  damages 
for  the  wrongful  death  of  his  daugh- 
ter, it  was  held  that  the  jury  could 
not  rationally  estimate  and  determine 
the  amount  of  the  pecuniary  loss  sus- 
tained by  the  plaintiff  without  consid- 
ering the  condition  of  the  plaintiff's 
family. 

In  an  Action  to  Recover  Damages 
for  the  Wrongful  Death  of  a  Boy 
Sixteen  Years  of  Age,  evidence  as  to 
the  pecuniary  circumstances  of  his 
mother,  a  widow,  and  the  number  of 
her  children,  is  admissible.  Thomp- 
son V.  Johnston,  86  Wis.  576,  57  N. 
W.  298,  where  the  court  said : 
"  There  can  be  no  doubt  that  in  such 
a  case  the  jury  may  take  into  account 
the  reasonable  expectation  of  pe- 
cuniary benefit  from  the  continuance 


of  the  life,  even  beyond  his  majority. 
That  depended  upon  her  pecuniary 
circumstances,  and  the  evidence  ad- 
mitted related  directly  to  such  cir- 
cumstances." 

In  an  action  to  recover  damages 
for  injuries  causing  the  death  of  the 
plaintiff's  son,  evidence  of  the  plain- 
tiff's impoverished  condition  is  ad- 
missible as  indicating  that  she  would 
have  had  reasonable  expectation  of 
deriving  pecuniary  benefit  from  her 
son  if  he  had  lived.  Sills  v.  Ft. 
Worth  &  D.  C.  R.  Co.  (Tex.  Civ. 
App.),  28  S.  W.  908. 

See  also  Houston  &  T.  C.  R.  Co. 
V.  White,  23  Tex.  Civ.  App.  280,  56 
S.  W.  204. 

In  Illinois  C.  R.  Co.  v.  Crudup, 
63  Miss.  291,  an  action  by  the 
plaintiff  to  recover  damages  for 
the  wrongful  death  of  his  adult  son 
brought  under  the  statutes  of  Tennes- 
see giving  the  right  of  action  for 
wrongful  death  to  the  decedent's  next 
of  kin,  it  was  held  competent  to  per- 
mit the  defendant  to  show  the  pe- 
cuniary condition  of  the  father.  The 
court  said :  "  It  is  well  settled  that 
the  injury  for  which  the  next  of  kin 
may  recover  as  suffered  by  them- 
selves and  not  by  the  deceased  must 
be  pecuniary  injury  alone,  and 
though,  as  has  been  said,  '  a  dollar 
is  a  dollar,  neither  more  nor  less, 
whether  going  to  a  poor  man  or  a 
rich  one,'  it  is  yet  true  that  in  these 
cases  in  which  there  is  no  legal  ob- 
ligation owing  from  the  deceased  to 
the  next  of  kin,  and  only  an  occa- 
sional gratuity  can  reasonably  be  ex- 
pected, the  circumstances  and  pe- 
cuniary condition,  both  of  the  de- 
ceased and  the  next  of  kin,  are  im- 
portant as  furnishing  some  light  for 
the  explanation  of  what  is  at  best  an 
uncertain  and  hypothetical  field .  of 
investigation.  It  must,  in  any  event, 
be  a  matter  of  conjecture  to  a  greater 
or  less  extent  what  contributions  a 
father  might  reasonably  expect  to  re- 
ceive from  an  adult  son  if  the  cir- 
cumstances of  the  son  are  such  that 
he  can  without  serious  detriment  to 
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any  fact  which  tends  to  show  tlie  amount  of  the  pecuniary  loss  to 
the  beneficiaries  is  competent  evidence,  whether  it  tends  to  increase 
or  (Hminish  ihc  damages."^ 

The  Defendant  cannot  introduce  evidence  as  to  the  pecuniary  cir- 
cinnstances  of  the  beneficiary,  except  in  rebuttal.'-**  Nor  of  the 
^•alue  of  the  estate  left  bv  the  decedent. "^ 


his  own  prospects  in  life  contribute 
materially  to  the  comfort  of  a  needy 
parent ;  the  common  experience  and 
observation  of  mankind  would  lead  to 
the  belief  that  more  liberal  contribu- 
tions would  be  made  than  could  be 
expected  if  the  pecuniary  condition  of 
the  parties  was  reversed.  It  seems 
to  us  that  a  satisfactory  determina- 
tion of  the  reasonableness  of  an  ex- 
pectation of  this  character  can  only 
be  approximated  by  a  consideration 
of  all  the  circumstances  which  would 
impel  the  one  to  give  or  withhold, 
and  the  other  reasonably  to  expect  to 
receive,  the  contributions  contem- 
plated by  the  statute  as  the  basis  of 
damages." 

Under  the  Massachusetts  Statute 
in  an  action  by  a  mother  and  next  of 
kin  to  recover  damages  for  causing 
the  death  of  her  son,  it  is  proper  to 
permit  the  mother  to  testify  to  what 
extent,  if  at  all,  she  was  dependent 
upon  her  son  for  support.  Mulhall  v. 
Fallon,  176  Mass.  266,  57  N.  E.  386, 
79  Am.  St.  Rep.  309,  54  L.  R.  A.  934. 

Under  the  Ohio  Statute  in  an  ac- 
tion to  recover  damages  for  wrong- 
ful death  "  the  recovery  is  limited  to 
the  pecuniary  injury  resulting  from 
such  death  to  the  beneficiaries,  and 
nothing  can  be  allowed  on  account 
of  bereavement,  mental  suffering,  or 
punitive  damages ;  yet  any  evidence 
which  tends  to  show  the  amount  of 
such  pecuniary  injuries  sustained  by 
such  beneficiaries,  or  which  tends  to 
show  that  such  beneficiaries  received 
financial  aid  from  the  deceased  dur- 
ing his  lifetime,  and  that  they  would 
likely  have  continued  to  receive  such 
aid  from  the  deceased,  the  circum- 
stances, age,  health  and  means  of 
support  of  the  beneficiary,  if  a  parent 
or  next  of  kin  of  the  deceased,  as 
well  as  the  age,  health,  disposition 
and  thrift  of  the  deceased,  may  be 
shown."     Cincinnati    St.    R.    Co.    v. 
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Altemeier,  60  Ohio  St.   10,  53  N.  R. 
300. 

93.  Cincinnati  St.  R.  Co.  ?•.  Alte- 
meier, 60  Ohio  St.  10,  53  N.  E.  300. 

A  Question  to  a  Mother  as  to 
Whether  or  Not  She  Was  Dependent 
Upon  Her  Son,  for  whose  wrongful 
death  she  sought  damages,  and  the 
extent  of  such  dependence  calls  for 
details  of  fact  and  is  proper.  Mulhall 
r.  Fallon,  176  Mass.  266,  57  N.  E. 
386,  79  Am.  St.  Rep.  309,  54  L.  R.  A. 
934- 

94.  In  Boswell  v.  Barnhart,  96 
Ga.  521,  23  S.  E.  414,  an  action  by  a 
widow  for  the  homicide  of  her  hus- 
band while  confined  in  a  chain  gang, 
it  was  held  proper  to  reject  evidence 
offered  by  the  defendant  to  the  effect 
that  the  plaintiff  was  apparently  "  as 
well  or  better  provided  for  after  than 
before  her  husband  went  to  the  chain 
gang;  that  she  and  her  children  were 
constantly  in  rags  and  in  a  destitute 
condition ;  that  the  husband  was  con- 
stantly in  criminal  scrapes  and  often 
in  jail,  and  when  out  was  at  work 
to  defray  expenses  of  defending  him- 
self against  prosecutions.  Since  un- 
der the  Georgia  code  the  plaintiff 
was  entitled  to  recover  the  gross 
value  of  her  husband's  life  without 
regard  to  whether  she  had  previous- 
ly received  anything  from  him  or 
not,  and  without  regard  to  what  his 
personal  expenses  may  have  been, 
the  more  prosperous  condition  of  his 
family  after  his  death  was  clearly 
irrelevant." 

95.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Hambel  (Neb.),  89  N.  \V.  643,  where 
the  court,  quoting  from  Chicago  &  N. 
W.  R.  Co.  V.  Bayfield,  37  Mich.  205, 
said  :  "  What  the  family  would  lose 
by  the  death  would  be  what  it 
was  accustomed  to  receive  or  had 
reasonable  expectation  of  receiving 
in  his  lifetime;  and  to  show  that 
the    family    was    poor    has    no    ten- 
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VI.  DOMESTIC  RELATIONS. 

1.  In  General.  — The  quantum  or  damages  recoverable  for  a  per- 
sonal injury  cannot  be  affected  by  the  fact  that  the  injured  person 
is  married  and  has  a  family,  and  hence  evidence  thereof  cannot  be 
received.""     Nor  is  it  permissible  to  give  evidence  of  the  number  and 


dency  toward  showing  whether 
this  was  or  was  likely  to  be 
large  or  small.  One  man  con- 
tributes liberally  in  aid  of  his 
poor  relations,  another  delights  in 
contributing  luxuries  where  comforts 
are  already  abundant ;  but,  when  the 
contribution  is  cut  off  in  either  case, 
the  extent  of  the  loss  is  not  meas- 
ured by  the  wealth  or  poverty  of  the 
recipient,  but  by  the  contribution  it- 
self. A  dollar  lost,  whether  by  a 
poor  man  or  a  rich  man,  is  neither 
more  nor  less  than  a  dollar;  and  a 
reasonable  expectation  of  benefit  to 
a  certain  amount  must,  when  lost, 
be  compensated  to  the  same  extent, 
whether  the  loser  be  rich  or  poor." 

96.  Evidence  of  Domestic  Rela- 
tions Inadmissible —  Illinois.  —  Chi- 
cago V.  O'Brennan,  65  111.  160. 

Kansas.  —  Kansas  P.  R.  Co.  v. 
Pointer,  9  Kan.  421 ;  Kansas  City, 
Ft.  S.  &  M.  R.  Co.  V.  Eagan,  64  Kan. 
421,  67  Pac.  887. 

Maryland.  —  Stockton  v.  Frey,  4 
Gill  406,  45  Am.  Dec.  138. 

Massachusetts.  —  Shaw  v.  Boston 
&  W.  R.  Corp.,  8  Gray  45. 

New  York.  —  Mannion  v.  Hagan, 
9  App.  Div.  98,  41  N.  Y.  Supp.  86. 

Ohio.  —  Galion  v.  Lauer,  55  Ohio 
St.  392,  45  N.  E.  1044. 

Pennsylvania.  —  Pennsylvania  R. 
Co.  V.  Books,  57  Pa.  St.  339,  98  Am. 
Dec.  229. 

Tennessee. — Louisville  &  N.  R. 
Co.  V.  Gower,  85  Tenn.  465,  3  S. 
W.  824. 

West  Virginia.  —  Sesler  v.  Rolfe 
C.  &  C.  Co.,  51  W.  Va.  381,  41  S.  E. 
216. 

Compare  Perry  v.  Lansing,  17 
Hun  (N.  Y.)  34,  in  which  it  was 
held  proper  to  permit  such  evidence 
on  the  theory  that  it  is  proper  for 
the  jury  to  know  in  a  general  way 
the  situation  and  condition  in  life  of 
a  party   or   witness. 

See  also  Macon  Consol.  St.  R.  Co. 
V.  Barnes,  113  Ga.  212,  38  S.  E.  7S6, 
note  94,  supra. 


Rule  Stated.  — In  Pittsburgh,  Ft. 
\V.  &  C.  R.  Co.  V.  Powers,  74  111. 
341,  the  court,  in  holding  it  error  to 
permit  proof  that  the  plaintiff  had  a 
family  and  was  unable  to  support 
them  by  his  labor  since  the  injury 
for  which  he  sought  compensatory 
damages,  said :  ''  Such  evidence  is 
well  calculated  to  unduly  enhance 
the  damages  and  influence  the  jury 
to  give  damages  beyond  what  is  a 
compensation  for  the  injury  received. 
[The  defendant]  can  in  no  sense  be 
required  to  support  the  family  of 
one  of  their  employes  who  may  be 
injured  even  by  the  negligence  of  the 
servants  of  the  company.  Such  a 
rule  would  be  carrying  the  liability 
of  such  bodies  beyond  the  liability 
of  other  persons  and  would  not  ac- 
cord with  the  analogies  or  principles 
of  law.  And  to  permit  such  evi- 
dence would  be  virtually  to  impose 
that  duty  upon  the  defendant.  It  is 
impossible  for  us  to  know  what  por- 
tion of  the  verdict  in  this  case  was 
allowed  because  [plaintiff]  had  a 
family.  The  evidence  was  before  the 
jury  for  the  purpose  of  enhancing 
the  damages  and  we  have  no  doubt 
it  produced  that  result.  This  was 
manifest  error."' 

Louisville  &  N.  R.  Co.  v.  Collins- 
worth  (Fla.),  2,2  So.  513,*  where 
the  court  said :  "  In  passing  upon 
this  point,  we  may  remark  that  the 
plaintiff  was  suing  for  injuries  to 
himself,  and  that  the  damage  to  him- 
self was  the  same,  whether  he  had 
no  family  or  a  large  family.  The  ef- 
fect upon  his  power  to  labor  and 
produce  was  in  question,  and  not  the 
application  of  the  results  of  his 
labor.  We  are  of  the  opinion  that, 
in  an  action  by  an  employe  to'  re^ 
cover  damages  for  personal  injuries, 
it  is  not  competent  for  him  to  testify 
what  family  he  has,  since  the  dam- 
ages  allowed  are  for  the  injuries  in- 
flicted upon  him,  and  not  on  his  fam- 
ily, and  that  in  allowing  this  question 
and  answer  the  court  erred." 
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ages  of  his  or  her  cliildren,"'  or  of  the  age  of  his  or  her  spouse."" 
The  Reason  assigned  for  this  rule  is  that  the  damages  sued  for 
are  for  the  injury  inllicted  upon  the  plaintiti  himself,  and  not  on 
his  family,  and  for  which  the  law  allows  him  compensation,  no 
more  nor  no  less  in  case  he  is  single  than  if  married  and  the  father 
of  a  child  or  children.     The  recovery  is   for  his  benefit  solely."" 

Legal  Obligation  to  Support.  —  There  is  authority,  however,  to  the 
effect  that  where  an  injured  person  has  persons  dependent  upon  him 
for  support,  and  for  whose  support  the  law  imposes  upon  him  the 
obligation  of  providing,  then  it  becomes  competent,  in  ascertaining 
the  extent  of  the  injury  in  sO'  far  as  it  may  or  may  not  incapacitate 
him  to  meet  the  obligations  thus  imposed  upon  him,  to  show  the 
size  of  his  family,  and  the  fact  of  their  dependency  on  him.^ 

Non-Prejudicial  Error.  —  There  are  cases  in  which,  although  this 
evidence  was  recognized  as  inadmissible,  its  reception  was  held 
to  be  non-prejudicial  error  because  it  was  not  of  such  a  character 
as  was  likely  to  create  sympathy  for  the  plaintiff,  or  to  prejudice 
the  jury  against  the  defendant.^ 


In  Missouri  an  early  case  stated 
the  rule  to  be  that  evidence  that  the 
plaintiff  in  an  action  for  a  personal 
injury  was  a  married  man  and  had  a 
family  was  competent ;  not  that  the 
fact  itself  would  be  a  ground  for  dam- 
ages, but  that  it  was  proper  to  show 
the  condition  and  situation  in  life  of 
the  party  injured  by  way  of  enabling 
the  jury  to  estimate  the  amount  of 
damages  due  him.  Winters  v.  Han- 
nibal &  St.  J.  R.  Co.,  39  Mo.  468. 
But  the  rule  is  now  settled  that  such 
evidence  is  not  admissible.  Mahaney 
V.  St.  Louis  &  H.  R.  Co.,  108  Mo.  191, 
18  S.  W.  89s;  Stephens  v.  Hannibal 
&  St.  J.  R.  Co.,  96  Mo.  207,  9  S.  W. 
589,  9  Api.  St.  Rep.  336. 

97.  Evidence  of  Number  and  Ages 
of  Children  Inadmissible.  —  Penn- 
sylvania R.  Co.  V.  Roy,  102  U.  S. 
451 ;  Williams  v.  St.  Louis  &  S.  F. 
R.  Co.,  123  Mo.  573,  27  S.  W.  387; 
Dayharst  v.  Hannibal  &  St.  J.  R.  Co., 
103  Mo.  570,  15  S.  W.  554,  23  Am. 
St.  Rep.  900;  Dreiss  v.  Frederich,  57 
Tex.  70;  Kreuziger  v.  Chicago  &  N. 
W.  R.  Co.,  73  Wis.  158,  40  N.  W. 
657.  Compare  Conway  v.  New  Or- 
leans &  C.  R.  Co..  46  La.  Ann.  1429, 
16  So.  362,  an  action  by  the  plaintiff 
to  recover  damages  for  an  injury  to 
his  wife  wherein  it  was  held  that 
inasmuch  as  the  husband  was  part- 
ner in  community  the  number  of  the 
plaintiff's  children  might  be  the  cause 
of    more    seriously    feeling    the    loss, 
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and  hence  evidence  thereof  was  ad- 
missible. 

98.  Kinsley  v.  Morse,  40  Kan. 
577,  20  Pac.  217. 

99.  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451 ;  Gallon  v.  Lauer,  55  Ohio 
St.  392,  45  N.  E.  1044,  and  see  cases 
cited  in  preceding  notes. 

1.  Youngblood  v.  South  Carolina 
&  G.  R.  Co.,  60  S.  C.  9,  38  S.  E.  232, 
85  Am.  St.  Rep.  824,  where  the  court 
said  that  ''  a  person  is  certainly  dam- 
aged when  he  is  deprived  of  the  abil- 
ity to   meet  a   legal  obligation." 

2.  Kinsley  v.  Morse,  40  Kan.  577, 
20  Pac.  217;  Central  P.  R.  Co.  v. 
Kuhn,  86  Ky.  578,  6  S.  W.  441,.  9 
Am.  St.  Rep.  309.  See  also  Hewitt 
V.  Flint  &  P.  M.  R.  Co.,  67  Mich.  61, 
34  N.  W.  659 ;  INIoore  v.  Huntington, 
31  W.  Va.  842,  8  S.  E.  512;  San  An- 
tonio &  A.  P.  R.  Co.  V.  Robinson,  72, 
Tex.  277,  II  S.  W.  327;  Winters  v. 
Hannibal  &  St.  J.  R.  Co.,  39  ^lo.  468, 
to  the  effect  that  it  is  permissible  for 
the  plaintiff  in  a  personal  injury  ac- 
tion to  show  the  number  of  mem- 
bers of  his  family,  not  of  itself  as  a 
ground  of  damages,  but  as  showing 
the  condition  in  life  of  the  plaintif? 
by  way  of  enabling  the  jury  to  prop- 
erly estimate  the  damages  to  be 
awarded. 

In  Barker  v.  Ohio  River  R.  Co.,  51 
W.  Va.  423,  41  S.  E.  148,  90  Am. 
St.  Rep.  808,  it  was  held  that  it  was 
not    reversible    error    to    permit    the 
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2.  Actions  for  Wrongful  Death.  —  Under  the  statutes  of  many 
of  the  states  giving  a  right  of  action  for  wrongful  death  for  the 
henefit  of  the  next  of  kin  of  the  deceased,  it  is  held  that  in  order  to 
ascertain  the  pecuniary  injury  and  loss  sustained  it  is  pro])er  to  show 
the  number  of  persons  in  the  family  whO'  were  dependent  upon  the 
decedent  for  support,  and  previously  provided  for,  the  numljer  and 
ages  of  the  children,  and  the  like,^  although  some  of  the  courts  will 


plaintiff  in  a  personal  injury  action 
to  prove  the  fact  that  her  two  chil- 
dren who  were  with  her  at  the  time 
of  her  injury  were  still  living. 

3.  United  States.  —  Baltimore  & 
P.  R.  Co.  V.  Mackey,  157  U.  S.  7^- 

Alabama.  —  In  an  action  for  the 
alleged  negligent  killing  of  an  em- 
ploye, in  which  the  evidence  is  cir- 
cumstantial as  to  what  proportion  of 
the  earnings  of  the  decedent  was 
consumed  in  his  own  support,  it  is 
competent  to  show  how  many  and 
what  dependents  there  were,  and 
their  ages,  who  relied  upon  him  for 
support,  such  evidence  lacing  a  cir- 
cumstance in  determining  the  pecun- 
iary loss  sustained  by  the  intestate's 
death.  Alabama  IVlin.  R.  Co.  v. 
Jones,  114  Ala.  519,  21  So.  507,  62 
Am.  St.  Rep.  121.  See  also  Louis- 
ville &  N.  R.  Co.  V.  Banks,  132  Ala. 
471,  31  So.  573.  And  in  Louisville 
&  N.  R.  Co.  V.  Jones,  130  Ala.  456, 
30  So.  586,  an  action  to  recover  dam- 
ages for  wrongful  death,  wherein  it 
was  shown  that  the  decedent  at  the 
time  of  his  death  was  married,  was 
about  twenty^two  years  of  age  and 
was  sober  and  frugal,  it  was  held 
that  the  fact  that  his  mother  was  a 
widow  and  was  dependent  upon  him 
was   relevant. 

Colorado.  —  In  Colorado  a  statute 
gives  a  right  of  action  for  the  death 
of.  a  person  for  the  benefit  of  his 
widow  or  next  of  kin,  free  from  the 
claims  of  creditors,  and  gives  dam- 
ages to  the  parties  for  whose  use 
and  benefit  the  right  of  action  sur- 
vives from  death  consequent  upon 
an  injury.  And  in  Spiro  f.  Felton, 
72,  Fed.  91,  it  was  held  competent 
in  such  an  action  to  permit  proof  of 
the  number  and  ages  of  the  de- 
cedent's children.  See  also  Balti- 
more &  P.  R.  Co.  V.  Mackey,  157  U. 
S.  172,  where  the  court  said  :  "  The 
injury  done  to  a  family  consisting 
of  a  widow  and  helpless  young  chil- 


dren who  depended  for  support  en- 
tirely upon  the  labor  of  a  husband 
and  father  whose  death  was  caused 
by  the  wrongful  act  of  others  is 
much  greater  than  would  be  done  to 
any  'next  of  kin'  able  to  maintain 
themselves  and  who  have  never  de- 
pended and  had  no  right  to  depend 
upon  the  labor  or  exertions  of  the 
deceased   for  their  maintenance." 

Illinois.  —  In  an  action  under  the 
Illinois  statute  by  a  personal  repre- 
sentative for  the  wrongful  death  of 
the  plaintiff's  intestate,  it  is  not  error 
to  permit  the  widow  of  the  deceased 
to  testify  that  she  and  her  -children 
were  dependent  upon  the  deceased 
before  and  at  his  death  for  their  sup- 
port. Swift  V.  Foster,  163  111.  50,  44 
N.  E.  837.  The  same  question  was 
fully  considered  in  Pennsylvania  Co. 
V.  Keane,  143  111.  172,  32  N.  E.  260, 
and  after  reviewing  their  decisions 
the  court  said :  "  We  take  it  that 
the  rule  deducible  from  the  cases  is 
substantially  this :  That  it  is  not 
competent  to  show  what  the  pe- 
cuniary circumstances  of  the  widow, 
family,  or  next  of  kin  are  or  have 
been  since  the  decease  of  the  in- 
testate, but  that  it  is  competent  to 
show  that  the  wife,  children  or  next 
of  kin  were  dependent  upon  him  for 
support  before  and  at  the  time  of  his 
death.  This  view  is  in  consonance 
■with  the  statute  that  gives  the  action, 
and  which  provides  that  such  dam- 
ages shall  be  given  as  are  a  fair  and 
just  compensation  for  the  pecuniary 
injuries  resulting  from  the  death  to 
the  wife  and  next  of  kin  of  the  de- 
ceased person.  It  cannot  well  be 
said  that  proof  that  the  wife  or  next 
of  kin  of  the  deceased  were  at  and 
before  the  time  of  his  decease  de- 
pendent upon  him  for  support,  or 
that  he  was  her  or  their  sole  sup- 
port, is  wholly  immaterial,  and  ir- 
relevant to  any  point  at  issue  in  the 
case.     We    therefore     conclude    that 
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there  was  no  error  in  overruling  the 
objection  made  in  that  regard  to^  the 
evidence."  vSee  also  Beard  v.  Skel- 
don,   113  111.  584. 

Michigan.  —  Under  the  Michigan 
statute  giving  a  right  of  action  for 
the  wrongful  death  of  a  person  lo 
be  instituted  by  the  decedent's  per- 
sonal representative  for  the  benefit 
of  all  interested,  but  providing  for 
the  distribution  of  the  amount  re- 
covered according  to  the  law  fixing 
the  distribution  of  personal  property 
of  intestates,  it  is  proper  to  permit 
evidence  of  the  number  and  ages  of 
the  children  of  the  deceased  who 
were  dependent  upon  him  for  sup- 
port.  Breckenfelder  z'.  Lake  Shore 
&  M.  S.  R.  Co.,  79  Mich.  560,  44  N. 
W.  957- 

Missouri.  —  Schlereth  v.  Missouri 
P.  R.  Co.,  115  I\Io.  87,  21  S.  W.  IIIO. 
Haehl  v.  Wabash  R.  Co.,  119  Mo. 
325,  24  S.  W.  737.  In  Tetherow 
V.  St.  Joseph  &  D.  M.  R.  Co., 
98  Mo.  74,  II  S.  W."3io,  14  Am. 
St.  Rep.  617,  an  action  under  the 
Missouri  statute  for  the  death  of 
the  plaintifif's  husband  caused  by 
the  alleged  wrongful  act  of  the  de- 
fendant, it  was  held  not  error  to  per- 
mit the  plaintiff  to  state  the  number 
and  ages  of  her  minor  children. 
"  The  father  during  his  life  (in  the 
absence  of  any  showing  qualifying 
that  liability)  was  bound  to  maintain 
the  children.  On  his  death,  and  dur- 
ing her  w-idowhood  at  least,  this 
liability  was  cast  upon  the  mother, 
according  to  the  present  law  of  Mis- 
souri, whatever  may  have  been  the 
rule  at  the  common  law.  .  .  . 
Hence  it  was  proper  to  show  the 
extent  of  this  burden  which  the 
father's  death  placed  on  the  plain- 
tiflf."  Nor  is  it  error  to  permit  her 
in  such  a  case  to  testify  to  the  fact 
that  she  has  an  infant  child  by  a 
former  husband,  where  there  is  noth- 
ing in  the  amount  of  damages  as- 
sessed to  suggest  the  idea  that  it 
may  have  been  affected  by  such  evi- 
dence. Soeder  v.  St.  Louis,  L  M. 
&  S.  R.  Co.,  100  Mo.  673,  13  S.  W. 
714,  18  Am.  St.  Rep.  724. 

Nebraska.  —  In  South  Omaha 
Waterworks  Co.  v.  Vocasek,  62  Neb. 
710,  87  N.  W.  536,  the  court  said : 
"  Where  it  is  claimed  that  deceased 
at  the  time  of  the  injury  was  con- 
tributing to  the  assistance  of  the  next 
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of  kin,  his  father,  in  the  performance 
of  the  latler's  legal  duly  of  support- 
ing the  mother  and  other  children, 
the  fact  of  the  existence  of  such 
mother  and  other  children  would 
seem  to  be  entirely  admissible,  not 
as  a  direct  ground  for  the  jury's  ac- 
tion, but  as  showing  what  deceased 
was  doing,  and  likely  to  do,  to  make 
his  life  pecuniarily  valuable  to  plain- 
tiff. The  evidence  is  adrriissiljle  not 
as  establishing  directly  a  greater  right 
to  consideration  from  the  jury,  but 
as  showing  what  consideration  plain- 
tiff was  actually  receiving,  and  likely 
to  receive  in  the  future,  from  this 
son." 

The  Tennessee  Statute  prescribes 
the  persons  for  whose  benefit  the  ac- 
tion to  recover  damages  may  be 
brought,  and,  in  substance,  provides 
that  the  right  of  action  vests  pri- 
marily in  the  widow,  next  in  the 
children,  or  in  the  personal  repre- 
sentative, for  the  benefit  of  the 
widow  or  next  of  kin;  and  in  Free- 
man r.  Illinois  C.  R.  Co.,  107  Tenn. 
340,  64  S.  W.  I,  it  was  held  that  the 
persons  who  are  entitled  to  take  un- 
der the  statutes  of  distribution  of 
that  state  are,  in  the  contemplation 
of  the  statute,  next  of  kin ;  and  that 
there  was  no  error  in  that  case  in 
permitting  proof  that  the  decedent 
left  surviving  him  a  mother,  brother 
and  sister. 

Utah.  —  In  Utah  a  statute  provides 
that  in  actions  by  heirs  and  personal 
representatives  of  a  decedent  whose 
death  was  caused  by  wrongful  act, 
such  damages  may  be  given  as  under 
all  the  circumstances  of  the  case  are 
just.  It  is  held  that  in  order  to 
ascertain  what  pecuniary  injury  and 
loss  the  wife  and  children  have  suf- 
fered it  is  proper  to  show  the  num- 
ber of  persons  in  the  family  depend- 
ent upon  the  decedent  for  support 
and  previously  provided  for;  the 
number  and  ages  of  the  children ; 
their  kindly  demeanor  toward  each 
other  or  the  lack  of  it ;  the  loss  of 
his  society  as  a  husband  and  father ; 
the  age  and  health  of  his  wife  and 
the  age  and  health  of  the  deceased ; 
his  ability  to  earn  wages  and  pro- 
vide for  his  family;  what  he  has 
done  and  was  doing  or  would  be 
likely  to  be  doing  for  his  faniilv. 
Pool  V.  Southern  P.  R.  Co.,  7  Utah 
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not  permit  such  evidence,  holding  that  the  real  question  is  the 
value  of  the  deceased's  life  to  his  estate.*  And  it  has  been  held 
that  evidence  that  the  decedent  left  a  widow  and  minor  children 
dependent  upon  him  is  not  admissible,  unless  accompanied  by  evi- 
dence showing  his  expenditures  on  their  account.^ 

Ability  of  Minors  to  Support  Themselves.  —  In  an  action  for  the 
wrongful  death  of  a  parent  resulting  from  the  sale  to  him  of  intox- 
icating liquors  the  fact  that  his  minor  children  are  able  to  support 
themselves  and  have  done  so  prior  to  his  death  is  a  fact  proper  to 
be  shown  for  the  consideration  of  the  jury  in  ascertaining  the 
amount  of  damages." 


303,  26  Pac.  654.  See  also  Chilton  v. 
Union  P.  R.  Co.,  8  Utah  47,  29  Pac. 
963.  And  it  is  not  necessary  to  the 
admissibility  of  such  evidence  that 
the  children  whose  names  and  ages 
are  shown  shall  be  parties  to  the  ac- 
tion. English  V.  Southern  P.  Co.,  13 
Utah  407,  45  Pac.  47,  57  Am.  St.  Rep. 
772,  35  L.  R.  A.  155. 

Wisconsin.  —  Johnson  v.  Chicago 
&  N.  W.  R.  Co.,  64  Wis.  425,  25  N. 
W.  223.  In  x^bbot  V.  McCadden,  81 
Wis.  563,  51  N.  W.  1079,  29  Am.  St. 
Rep.  910,  an  action  to  recover  dam- 
ages for  the  death  of  a  married  man, 
it  was  held  that  the  fact  that  the  de- 
cedent left  children  whose  support 
will  be  thrown  on  the  widow  is 
proper  to  be  shown  in  evidence  and 
to  be  considered  by  the  jury,  al- 
though it  was  also  held  that  the  dam- 
ages recoverable  are  those  that  the 
widow  has  suffered  and  not  those 
which  the  children  have  suffered. 
See  also  Mulcairns  v.  Janesville,  67 
Wis.  24,  29  N.  W.  565,  wherein  the 
court  held  that  such  evidence  was 
proper  to  show  the  plaintiff's  loss. 
"  In  life  the  father  was  bound  to 
support  the  children.  After  liis 
death,  to  the  extent  of  her  abiliLy, 
the  mother  succeeded  to  this  natural 
obligation." 

4.  Kessler  v.  Smith,  66  N.  C.  154; 
Central  R.  R.  v.  Rouse,  77  Ga.  393,  3 
S.  E.  307.       . 

In  Beems  v.  Chicago,  R.  I.  &  P. 
R.  Co..  58  Iowa  150,  12  N.  W.  222, 
an  action  by  an  administrator  to  re- 
cover damages  resulting  to  the  estate 
of  the  decedent,  it  was  held  error  to 
permit  the  plaintiff  to  show  that  the 
deceased  had  a  wife  and  children  and 
to  give  evidence  of  his  pecuniary  con- 
dition at  the  time  of  his  death.     The 


court  said :  "  It  may  be  competent 
to  show  that  the  deceased  was  a  mar- 
ried man,  for  from  observation  and 
experience  it  may  fairly  be  assumed 
that  a  married  man  will  be  more 
frugal  and  industrious,  and  hence  will 
accumulate  a  larger  estate  than  a  sin- 
gle man.  But  observation  and  expe- 
rience do  not  teach  that  one's  income 
is  likely  to  increase  in  the  same  ratio 
as  the  number  of  his  children.  There 
is  no  rule  of  law  under  which  the 
estate  of  a  deceased  father  of  a  dozen 
children  can  properly  recover  on  ac- 
count of  his  death  more  than  the  es- 
tate of  such  a  father  of  one  child  or 
of  none.  The  real  question  in  this 
case  is  '  What  was  the  value  of  the 
deceased's  life  to  his  estate?'  The 
number  of  his  children  can  have  no 
legitimate  bearing  upon  that  ques- 
tion, although  it  may  furnish  the 
ground  for  an  earnest  appeal  to  the 
sympathy  of  the  jury,  and  we  have 
no  doubt  that  that  is  the  real  pur- 
pose for  which  such  testimony  is 
offered." 

5.  Bromley  v.  Birmingham  &  A. 
R.  Co.,  95  Ala.  397,  n  So.  341, 
wherein  the  court  said :  "  The  mere 
fact  of  the  relationship,  although  it 
indicates  dependency,  without  proof 
of  expenditure  in  that  direction  af- 
fecting the  net  income,  cannot 
strengthen  the  right  to  recover  cr 
affect  the  measure  of  damages." 

6.  Houston  V.  Gran,  38  Neb.  687, 
57  N.  W.  403,  holding  it  error,  how- 
ever, "to  instruct  the  jury  that  to 
the  extent  to  which  a  child  had  in 
the  past  supported  itself  the  law 
precludes  any  recovery,  the  duty  to 
support,  and  the  probability  of  future 
support,  as  well  as  the   fact  of  past 
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VII.  SOCIAL  STANDING. 

Tn  an  action  to  recover  damai^es  for  a  wrongfnl  death,  evidence 
of  the  social  or  business  stan(hn<^  and  relationship  of  the  widow  of 
the  decedent  is  not  admissible.'^ 


VIII.  CHARACTER. 

In  ordinary  personal  injury  actions,  evidence  on  behalf  of  the 
j)laintiff  as  to  his  or  her  character  is  not  admissible."  N'or  can  the 
defendant  in  such  an  action  mitigate  the  damages  by  evidence  of 
his  general  good  character  for  peacefulness.® 

IX.  HABITS. 

The  intemperate  habits  of  a  plaintiff  in  a  personal  injury  action 
can  have  no  influence  on  the  assessment  of  damages  for  which  the 
defendant  is  responsible  without  connecting  proof  thereof  with 
some  consequence/"  although  such  evidence  has  sometimes  been 
received  from  the  defendant  to  mitigate  the  damages.^^ 


support,   being   elements   for   consid- 
eration." 

7.  Weller  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  120  Mo.  635,  23  S.  W. 
1061,  25  S.  W.  532. 

8.  Joliet  St.  R.  Co.  V.  Call,  42  III. 
App.  41.  See  also  Indianapolis,  P.  & 
C.  R.  Co.  V.  Bush,  loi  Ind.  582, 
wherein  the  court  said :  "  Moral 
character  has  nothing  to  do  here  with 
the  measure  of  damages.  A  man  of 
the  worst  character  may  be  entitled 
to  as  much  damages  for  an  injury 
as  a  man  of  the  highest  charac- 
ter. .  .  .  We  do  not  perceive  how 
such  evidence  could  affect  the  amount 
of  damages  in  this  case,  nor  are  we 
informed  by  counsel." 

9.  Reddin  v.  Gates,  52  Iowa  210, 
2  N.  W.  1079. 

Employe —  In  an  action  against  a 
carrier  for  a  personal  injury  inflicted 
upon  a  passenger  by  a  conductor, 
evidence  of  the  peaceable  character  of 
the  conductor  who  inflicted  the  in- 
jury having  been  admitted,  it  is 
proper  to  charge  the  jury  that  they 
must  not  consider  this  in  mitigation 
of  damages.  Hayes  v.  St.  Louis  R. 
Co.,  15  Mo.  App.  583. 

10.  Wheat    v.    Lowe,  7  Ala.  311; 
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Baltimore  &  O.  R.  Co.  v.  Boteler,  38 
Md.  568;  Union  P.  R.  Co.  v.  Reese, 
56  Fed.  288. 

In  Parker  v.  Enslow,  102  111.  272, 
40  Am.  Rep.  588,  on  an  issue  as  to 
whether  or  not  the  defendant  was 
liable  for  damages  suffered  by  the 
plaintiff  from  an  injury  to  his  eyes 
caused  by  an  explosion  of  gunpowder 
in  tobacco  which  the  plaintiff  had 
taken  from  a  box  kept  in  the  defend- 
ant's store,  the  defendant  having  put 
the  tobacco  in  the  box  himself,  it  was 
held  that  the  court  did  not  err  in 
refusing  to  permit  the  defendant  to 
show  that  the  plaintiff,  for  several 
years  prior  to  the  accident  had  been 
an  habitual  drunkard,  in  the  absence 
of  proof  that  the  plaintiff's  eyes  were 
affected  from  intemperance  instead  of 
from  the  explosion.  "  The  fact  that 
he  was  an  habitual  drunkard,  if  such 
was  the  fact,  in  no  wise  impaired  his 
legal  right  to  recover  for  personal 
injuries." 

11.  Devoe  v.  Van  Vranken,  29 
Hun  (N.  Y.)  201.  See  Cleveland  & 
P.  R.  Co.  V.  Sutherland,  19  Ohio  St. 
151- 

Drunkenness.  —  In  Nashville  &  C. 
R.    Co.   V.   Prince,  2  Heisk.    (Tenn.) 
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580,  an  action  to  recover  damages  for 
wrongful  death,  it  was  held  error  to 
reject    evidence    offered    by    the    de- 


fendant to  the  effect  that  the  deceased 
was  a  drunken  and  worthless  man 
and  made  no  provision  for  his  family. 


INNKEEPERS.— See  Bailments. 


INNUENDO.— See  Libel  and  Slander. 


INSANE  PERSONS.- See  Competency. 
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I.  SUBSTANCE  OF  PROOF. 

1.  Nature  and  Motive  of  the  Act  Itself.  —  A.  Gicnurally.  —  The 
rationality  or  irrationality  of  a  civil  act  in  itself  is  proper  evidence 
to  be  considered  on  the  question  of  insanity.^ 

So  is  the  nature  of  the  civil  act  itself  to  be  taken  into  considera- 
tion, when  it  is  such  as  will  outrage  common  feeling  or  show  a 
lack  of  affection,-  as  when  an  instrument  contains  vmnatural 
provisions.""*  On  the  same  ground,  a  civil  act  consisting  of  making- 
certain  deeds  may  be  strong  proof  of  a  lucid  interval.*  liut  a 
criminal  act,  however  terrible  its  nature,  will  not  stand  as  the 
proof  itself  or  an  element  in  the  proof  of  the  fact  of  insanity.^ 
Nevertheless,  the  absence  of  any  motive  to  a  criminal  act  may  be 
considered    with   other   evidence  tending  to   show    insanity." 

B.  Suicide.  —  Suicide  does  not,  of  itself,  prove  insanity,^  nor 
does   it   create   any  presumption   of  insanity,^   but   self-destruction 


1.  Kilgore  v.  Cross,  i  McCrary 
C.  C.  (U.  S.)  144;  Clark  v.  Fisher, 
I   Paige  Ch.   (N.  Y.)    171. 

In  considering  whether  a  particular 
act  assailed  for  the  alleged  insanity 
of  the  party  was  valid  or  not,  regard 
must  be  had,  in  the  absence  of  direct 
testimony  on  the  point,  to  all  the  at- 
tending circumstances,  the  reason- 
ableness of  the  act  in  itself  and  its 
approval  by  the  family  and  relations 
of  the  party.  Hall  v.  Unger,  4 
Sawy.  672,  II  Fed.  Cas.  No.  5949. 

But  the  fact  that  a  v^^oman  of  about 
sixty-four  years  of  age  convej'ed  her 
homestead  to  her  nephew  and  can- 
celed a  mortgage  for  $5000  which 
she  held  against  his  property,  in  con- 
sideration of  his  agreement  to  take 
care  of  her  for  the  remainder  of  her 
life,  is  not  evidence  of  the  unsound- 
ness of  her  mind.  In  re  ]\Iason,  38 
N.  Y.  St.  533,  14  N.  Y.  Supp.  434- 

a.    Bitner  v.  Bitner,  65  Pa.  St.  347. 

y.     Howe  V.  Howe,  99  ^lass.  88. 

4.  Wright  V.  Jackson,  59  Wis.  569, 
18  N.  W.  486. 

5.  Laros  v.  Com.,  84  Pa.  St.  200. 

6.  Com.  V.  Buccieri,  153  Pa.  St. 
535,  26  Atl.  228;  Massengale  v. 
State,  24  Tex.  App.  181 ;  McLeod  v. 
State,  31   Tex.   Crim.  331,  20  S.  W. 

749- 

7.  England.  —  McAdam  v.  Walk- 
er, I   Dow.   148,  3  Eng.     Rev.     Rep. 

654- 

Georgia.  —  Merritt  v.  Cotton  State 
Life.  Ins.  Co.,  55  Ga.  103. 
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Maryland.  —  Knickerbocker  Life 
Ins.   Co.  V.   Peters,  42  Aid.  414. 

Massachusetts.  —  Brooks  i'.  Bar- 
rett, 7  Pick.  94. 

New  York.  —  CofJey  v.  Home  Life 
Ins.  Co.,  44.  How.  Pr.  481,  3  Jones 
&  S.  314;  Van  Zandt  v.  Mutual  Ben. 
L.  Ins.  Co.,  55  N.  Y.  169,  14  Am. 
Rep.  215;  Weed  v.  Mutual  Ben.  L. 
Ins.  Co.,  70  N.  Y.  561. 

Tennessee.  —  Pettitt  v.  Pettitt,  4 
Humph.  191 ;  Phadenhauer  v.  Ger- 
mania  Life  Ins.  Co.,  7  Heisk.  567,  19 
Am.   Rep.  623. 

8.    Jones   r.    Gorham,   90   Ky.    622, 

14  s.  ^^^  599, 29  Am.  st.  Rep.  423, 10 

L.  R.  A.  223 ;  Coyle  v.  Com.,  lOO  Pa. 
St.  573.  45  Am.  Rep.  397;  Karow  -'. 
Continental  Ins.  Co.,  57  Wis.  56,  15 
N.  W.  27,  46  Am.  Rep.  17;  Coverston 
V.  Connecticut  Mut.  L.  Ins.  Co.,  6 
Fed.  Cas.  No.  3290;  Jarvis  v.  Con- 
necticut Mut.  L.  Ins.  Co.,  13  Fed. 
Cas.   No.  7226. 

In  the  case  of  CofTey  v.  Home  Life 
Ins.  Co.,  44  How.  Pr.  481,  3  Jones 
&  S.  (N.  Y.)  314,  the  court  held  that 
suicide  does  not  raise  any  presump- 
tion of  insanity;  however,  Barbour, 
Ch.  J.,  said  that  the  fact  of  suicide  at 
most  removes  the  general  presump- 
tion of  sanity,  and  Sedgwick,  J.,  re- 
marked that  the  law  has  not  created 
any  presumption  on  that  subject^ 
while  Friedman,  J.,  in  his  dissenting 
opinion,  declares  that  suicide  is  prima 
facie  evidence  of  the  existence  of  in- 
sanity at  the  time  of  the  perpetration 
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may  be  proved,  in  connection  with  other  evidence,  to  show  in- 
sanity.'' 

2.  Declarations.  —  A.  Ix  Criminal  Cases.  —  The  oral  declara- 
tions of  the  defendant  in  a  criminal  case,  tending  to  show  his 
insanity,  may  be  received  in  evidence/**  as  weU  as  his  written 
declarations  previous  to  and  up  to  the  time  of  the  act  in  ques- 
tion," or  even  subsequently.^-  Statements  of  third  persons,  not 
made  to  nor  in  the  presence  of  the  accused  alleged  to  be  insane, 
are  inadmissible.^^ 

B.  In  Civil  Cases.  —  Declarations  of  a  person  alleged  to  be 
insane  are  competent  evidence  to  show  his  mental  incapacity  at  the 
time  of  the  civil  act,  in  connection  with  the  facts  tending  to  es- 
tablish the  same  issue,^*  including  his  written  declarations  tending 


of  the  act,  and  cites  in  support  of 
his  opinion  a  series  of  books  on  in- 
sanity   and    medical    jurisprudence. 

9.  United  States.  —  Ritter  z: 
Mutual  Life  Ins.  Co.,  69  Fed.  505 ; 
Wolflf  V.  Connecticut  Mut.  L.  Ins. 
Co.,  30  Fed.  Cas.  No.  17,929. 

Kentucky.  —  Jones  v.  Gorham,  90 
Ky.  622.  14  S.  W.  599,  29  Am.  St. 
Rep.  423.  ID  L.  R.  A.  223. 

Pennsylvania.  —  Coyle  v.  Com.,  100 
Pa.  St.  573,  45  Am.  Rep.  397. 

Vermont.  —  Frary  v.  Gusha,  59  Vt. 
257,  9  Atl.  549. 

Wisconsin.  —  Karow  v.  Continental 
Ins.  Co.,  57  Wis.  56,  15  N.  W.  27, 
46  Am,   Rep.    17. 

10.  People  r.  Worthington,  105 
Gal.  166,  38  Pac.  689;  Com.  v.  Bezek, 
16S  Pa.  St.  603,  32  Atl.  109;  Spivey 
V.  State    (Tex.  Crim.),  77  S.  W.  444- 

So,  the  declarations  and  statements 
of  a  person  accused  of  murder,  when 
they  constitute  in  part  the  basis  upon 
which  the  opinion  of  an  expert  is 
based,  and  are  by  him  declared  to  be 
necessary  to  enable  him  to  form  an 
opinion  as  to  the  nature  of  the  dis- 
ease, are  admissible.  People  v.  Shat- 
tuck,    109   Cal.   673,  42  Pac.   315. 

Declarations  of  the  defendant  to 
the  effect  that  he  believed  the  person 
he  killed  to  have  been  the  seducer  of 
his  wife,  or  communications  on  the 
same  subject  made  to  him  by  his 
wife,  are  admissible  as  tending  to 
throw  light  upon  the  mental  condi- 
tion of  the  accused.  In  re  Cole,  7 
Abb.  Pr.  (N.  S.)  (N.  Y.)  321.  But 
declarations  of  a  person  accused  of 
murder  as  to  his  want  of  memory 
of  the  occurrence,  made  on  the  morn- 


ing of  the  murder,  are  inadmissible 
in  evidence.  People  r.  Montgomery, 
13  Abb.  Pr.   (N.  S.)    (N.  Y.)  207. 

A  conversation  with  a  prisoner  ac- 
cused of  homicide,  some  months 
after  the  homicide,  and  the  tests  ap- 
plied during  that  interview,  were  held 
inadmissible  to  prove  the  man's  in- 
sanity.    Choice  V.   State,  31   Ga.  424. 

11.  State  V.  Kring,  64  Mo.  591 ; 
Hunt  V.  State,  33  Tex.  Crim.  252,  26 
S.  W.  206. 

In  rebuttal  of  a  plea  of  insanity, 
letters  of  the  prisoner  written  by 
him  ten  years  previously  were  admis- 
sible in  evidence  to  show  his  being  of 
sound  mind.  Sayres  v.  Com.,  88  Pa. 
St.  291. 

12.  State  V.  Kring,  64  Mo.  591. 

13.  People  V.  Montgomery,  13 
Abb.   Pr.    (N.   S.)    (N.  Y.)   207. 

In  the  case  of  Sayres  v.  Com.,  88 
Pa.  St.  291,  the  defense  was  insanity 
and  the  accused  offered  to  prove  by 
two  nurses  at  the  hospital  to  which 
the  deceased  was  removed  that  the 
latter  had  said,  "  ]My  husband  shot 
me,  but  I  don't  want  him  punished," 
as  tending  to  show  the  insanity  of 
the  accused.     Held,  inadmissible. 

14.  Johnson  v.  Culver,  116  Ind. 
278,  19  N.  E.  129;  Bates  v.  Bates,  27 
Iowa  no,  I  Am.  Rep.  260;  Howe  v. 
Howe,  99  Mass.  88;  Norwood  r. 
?kIarrow,  20  N.  C.  442 ;  Hayes  7'. 
West,  37  Ind.  21 ;  May  v.  Bradler,  127 
]\Iass.  414;  Fitzgerald  v.  Shehon,  95 
N.   C.  5ia- 

When  it  becomes  necessary  to 
prove  the  insanity  of  a  person  the  us- 
ual evidence  is,  his  acts,  declarations 
and   conduct   inconsistent     with     his 
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in  evidence  if  sufficiently  near  to  the  factum  in  point  of  time.^* 
3.  Facts  Tending  to  Prove  Insanity.  —  A.  In  General.  —  On  the 
question  of  insanity,  any  material  fact  which  mi^ht  account  for  or 
naturally  lead  to  insanity  at  the  moment  of  the  factum  may  be 
proved.  So,  the  proof  of  the  moral  cause  which  might  act  on  a  brain 
already  diseased  and  result  in  insanity  is  competent."  So,  facts 
connected  with  the  personal  historj-  of  the  party  whose  sanity  is  being 
investigated,  his  conduct,  conversation  and  acts,  his  bodily  ailments, 
his  temperament,  character,  any  change  (if  there  was  one)  in  his 
temper  and  disposition,  the  causes  which  produced  it  and  other 
circumstances  before,  at  the  time  of  and  after  the  act  in  ques- 
tion, may  be  competent  as  tending  to  show^  insanity.-** 

B.  CoNTJUCT  AND  APPEARANCE.  —  The  conduct  and  appearance 
of  a  person  are  proper  subjects  of  proof  as  tending  to  establish 
his  sanity  or  insanity.-^ 

The  conduct  of  defendant  in  a  criminal  case  before,  at  the  time 
of  and  after  the  act  in  question  may  be  considered  upon  the  ques- 
tion of  insanity.--     Likewise  in  a  civil  case,  testimonv  in  reference 


18.  Lane  :.  Moore.  151  Mass.  87, 
23   X.  E.  828,  21  Am.   St.   Rep.  430. 

Thus,  upon  the  issue  of  mental  ca- 
pacity, it  is  proper  to  prove  the  per- 
son's business  acts  at  and  about  the 
time  of  making  the  deed  in  question, 
and  his  declarations,  oral  and  written, 
tending  to  show  the  comprehension 
or  noncomprehension  of  daily  occur- 
rences in  his  business,  or  relating  lo 
his  business.  Woodcock  v.  Johnson, 
36  Minn.  217,  30  N.  W.  894, 

19.  People  V.  Wood,  126  X.  Y. 
249,  z^  X.  E.  3^ 

20.  Ross  V.  McQuiston,  45  Iowa 
145;  In  re  Cole,  7  Abb.  Pr.  (X.  S.) 
(X.  Y.)   321. 

To  judge  of  the  mental  deficiency 
of  a  person,  the  entire  conduct  of 
the  individual  through  life  may  be 
taken  into  account.  Sl  George  z\ 
Biddeford.  76  Me.  593. 

21.  Chnton  v.  Estes.  20  Ark.  216; 
State  r.  Mewherter,  46  Iowa  88; 
State  f.  Jones,  64  Iowa  349,  17  X.  W. 
911,  20  X.  W.  470:  People  f.  Wood, 
126  X.  Y".  249.  27  X.  E.  362;  People 
V.  Strait,  148  X.  Y'.  566.  4^  N.  E. 
1045 :  People  r.  Manoogian,  141  CaL 
592.   75   Pac   177- 

22.  Massengale  r.  State.  24  Tex. 
App.    181. 

Upon  the  question  of  sanity  at  the 
time  of  committing  a  crime,  the  acts. 


conduct  and  habits  of  the  accused  at 
a  subsequent  time  may  be  competent 
as  evidence  in  his  favor  when  the3- 
are  so  connected  with  or  correspond 
to  e\-idence  of  a  disordered  or  weak- 
ened mental  condition,  preceding  the 
time  of  the  offense,  as  to  strengthen 
the  inference  of  continuance  of  the 
same,  or  when  they  are  of  such  a 
character  as  of  themselves  to  indi- 
cate tmsoundness  to  such  a  degree 
or  of  so  permanent  a  nature  as  to 
require  a  longer  period  than  the  in- 
terval for  its  production  or  develop- 
ment. Com.  V.  Pomeroy,  117  Mass. 
143- 

The  Subseqtient  Conduct.  Api>ear- 
ance  and  ConTersation  of  a  de- 
fendant to  whom  a  communication  is 
made  by  his  wife  concerning  a  crim- 
inal assault  made  upon  her  by  the 
person  he  killed,  are  proper  subjects 
of  proof  for  the  one  purpose  of 
showing  what  effect  such  communi- 
cations had  upon  him.  and  that  rt 
rendered  him  insane  within  the  legal 
definition  of  this  term  at  the  very 
time  of  the  commission  of  the  deed. 
People  z\  Wood,   126  X.   Y.  249,  27 

X.  1:362. 

In  a  Xnrder  Case  where  the  de- 
fense was  insanitT,-  and  evidence  had 
been  introduced  of  statement?  sup- 
posed to  be  extravagant  made  by  the 
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to  the  conduct  of  a  person  before,  at  the  time  of  and  after  the  act 
under  consideration  tending  to  prove  his  mental  state  at  the  time 
of  the  factum  is  admissible.^^ 


defendant  about  the  value  of  dogs,  it 
was  competent  for  the  state  to  prove 
that  he  was  a  great  hunter,  so  as  to 
show  that  to  that  fact,  rather  than 
to  mental  aberration,  those  statements 
were  attributable.  Porter  v.  State, 
135  Ala.  51,  2,i  So.  694. 

To  Rebut  the  Proof  of  Insanity, 
it  was  held  admissible  to  show  that 
the  accused,  who  had  exhibited  cool- 
ness, self-possession  and  apathy  at 
the  moment  and  after  the  commis- 
sion of  his  crime,  had  spent  years  of 
his  early  life  in  the  perilous  calling 
of  smuggling.  Jriopps  v.  People,  31 
111.  385,  83  Am.  Dec.  231. 

Insanity  Caused  by  Jealousy.  —  It 
is  competent  evidence  to  prove  a  per- 
son's insanity  that  a  prisoner, 
through  jealousy,  was  in  an  insane 
frenzy  when  committing  the  crime, 
but  the  evidence  must  relate  to  the 
particular  time  when  the  homicide 
was  committed.  Sanchez  v.  People, 
22  N.  Y.   147. 

Evidence  consisting  of  the  acts, 
declarations  and  conduct  of  a  person 
alleged  to  be  insane,  testified  to  by 
witnesses  who  had  been  his  neigh- 
bors from  childhood,  tending  to  show 
that  he  was  insane,  is  admissible. 
Com.  V.  Bezek,  168  Pa.  St.  603,  2>^ 
Atl.    109. 

Demeanor  at  the  Trial.  —  The  de- 
meanor of  the  person  alleged  to  be 
insane  showing  violent  symptoms  of 
mental  derangement,  the  jury  may 
form  their  own  judgment  from  such 
demeanor  without  further  proof. 
Queen  v.  Goode,  7  Ad.  &  El.  536,  34 
E.  C.  L.  150. 

Upon  the  question  of  sanity,  the 
acts,  conduct  and  habits  at  a  subse- 
quent time,  of  the  person  alleged  to 
have  been  insane,  may  be  competent 
as  evidence,  together  with  other  evi- 
dence tending  to  show  the  mental 
state  of  the  defendant  at  the  time  of 
the  commission  of  the  act.  State  v. 
Leehman,  2  S.  D.  171,  49  N.  W.  3. 

23.  Jerry  v.  Townshend,  9  Md. 
145- 
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The  appearance,  conversation,  hab- 
its and  actions  of  a  man  may  furnish 
proofs  of  insanity  on  account  of  their 
extravagant  and  unreasonable  na- 
ture. But  as  it  is  an  habitual  stale, 
and  generally  a  permanent  affection 
of  the  mind,  its  existence  must  be 
proved,  not  by  one  instance  of  un- 
reasonable conduct,  but  by  repeated 
acts  and  multiplied  actions,  testified 
to  by  persons  who  have  been  atten- 
tive observers  of  them.  Dufifield  v. 
Morris,  2  Har.    (Del.)   375. 

The  fact  that  a  man  transacts  his 
business  in  an  improper  and  im- 
provident manner  is  incompetent  to 
prove  the  unsoundness  of  his  mind ; 
the  latter  term  imports,  not  weakness 
of  understanding,  but  a  total  depriva- 
tion of  reason.  Hovey  v.  Chase,  52 
Me.  304,  83  Am,  Dec.  514. 

In  an  action  upon  a  policy  of  ac- 
cident insurance,  evidence  tending  to 
show  that  the  person  alleged  to  have 
been  insane  when  committing  the 
suicide  was  a  man  of  genial  and 
pleasant  disposition,  full  of  life  and 
vigor  up  to  within  a  few  weeks  of 
his  death,  and  that  he  then  suddenly 
became  moody,  restless  and  nervous, 
and  at  times  failed  to  respond  to  the 
salutations  of  his  acquaintances;  that 
his  mind  seemed  to  be  troubled;  that 
he  complained  of  pain  in  his  head 
and  looked  haggard  and  sick,  is  ad- 
missible. Blackstone  v.  Standard 
Life  and  Ace.  Ins.  Co.,  74  Mich.  592, 
42  N.  W.  156,  3  L.  R.  A.  486. 

In  the  case  of  Delafield  v.  Parrish, 
25  N.  Y.  9,  the  acts  and  conduct  of 
a  person  were  admitted  in  evidence 
to  show  that  after  an  attack  of 
paralysis,  described  by  the  physician 
as  hemiplegia,  the  person  in  question 
completely  lost  his  mind. 

Facts  tending  to  show  that  an  habit- 
ual drunkard  or  lunatic,  who  was  so 
found  by  inquisition,  carries  on  his 
business  in  a  regular  way,  after  the 
finding  fis  before,  are  evidence  ad- 
missible to  show  his  mental  condi- 
tion. In  re  Black,  132  Pa.  St.  134,  19 
Atl.  31. 
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C.  Mental  State.  —  The  mental  condition  of  a  person  is  prop- 
erly received  in  evidence  on  the  question  of  his  sanity  or 
insanity.^*  Thus,  irritability  and  moroseness'-'^  may  be  proved  to 
show   a  deranged   state  of  mind. 

D.  Habits.  —  Proof  as  to  the  habits  of  the  person  may  be 
received  as  tending  to  establish  his  insanity.-"  Therefore,  proof 
to  show  excessive  drinking  as  the  cause  of  delirium  tremens,  and 


24.  Sage  v.  State,  91  Ind.  141 ; 
Fain  V.  Com.,  78  Ky.  183,  39  Am. 
Rep.  213.  See  also  Schissler  v. 
State  (Wis.),  99  N.  W.  593,  and 
Curtis  V.  Kirkpatrick  (Idaho),  75 
Pac.  760;  Blackstone  v.  Standard 
Life  &  Ace.  Ins.  Co.,  74  Mich.  592, 
42  N.  W.  156,  3  L.  R.  A.  486;  State 
V.  Jones,  SO  N.  H.  369,  9  Am.  Rep. 
242. 

Religious  Creed.  —  Although  a 
man's  sanity  is  generally  not  deter- 
mined by  his  religious  creed,  yet  his 
opinions  may  be  so  absurd  as  to  afford 
evidence  of  unsoundness  of  mind, 
and  they  are  proper  to  be  consid- 
ered with  other  evidence,  with  proper 
instructions  by  the  court  as  to  the  ef- 
fect that  they  are  entitled  to.  But 
a  merely  erroneous  religious  creed, 
or  an  aversion  to  any  particular  sect, 
is  not  evidence  of  insanity.  Mullins 
V.  Cottrell,  41  Miss.  291.  And  evi- 
dence of  the  insanity  of  a  man's  rela- 
tives is  incompetent  until  some  evi- 
dence has  been  given  that  the  prisoner 
himself  has  shown  signs  of  his  own 
insanity.  Laros  v.  Com.,  88  Pa.  St. 
200. 

Spiritualism.  —  Belief  in  spiritual- 
ism is  held  to  be  no  evidence  of 
insanity.  Curtis  z:  Kirkpatrick 
(Idaho),  75  Pac.  760. 

25.  Conelly  v.  McDonald,  40 
Mich.  150.  In  this  case,  proof  of  the 
unprovoked  use  of  profane  language 
was  admitted  in  evidence  as  tending 
to  show  a  disordered  mental  condi- 
tion. 

But  in  the  case  of  Com.  z'.  Cleary, 
148  Pa.  St.  26,  23  Atl.  1 1 10,  the  court 
held  that  evidence  tending  to  estab- 
lish that  a  person  possessed  a  nervous 
temperament  and  was  excitable  and 
eccentric  does  not  tend  to  show  in- 
sanity, nor  anything  from  which  in- 
sanity can  be  properly   inferred.     So, 


an  irritable  temper  and  an  excitable 
disposition  of  mind  do  not  prove  in- 
sanity.    Willis   V.    People,   32    N.    Y. 

715- 

In  the  case  of  Hopps  v.  People,  31 
111.  385,  83  Am.  Dec.  231,  the  court 
held  that  coolness,  self-possession  and 
apathy  at  the  moment  and  after  a 
criminal  act  do  not  necessarily  tend 
to  show  the  person's  insanity. 

Evidence  of  witnesses  as  to  undue 
and  unnatural  excitement  in  time  of 
battle  cannot  generally  afford  ground 
for  safe  conclusions  as  to  a  person's 
mental  condition  years  afterward, 
unless  it  appears  that  the  excitement 
actually  mastered  the  intellect  and 
deprived  the  person  of  accountability. 
People  V.  Garbutt,  17  Mich.  9,  97 
Am.  Dec.   162. 

When  it  is  held  that  the  evidence 
offered  does  not  amount  to  proof  of 
insanity,  evidence  that  the  person  in 
question  had  an  irascible  temper  or 
was  subject  to  fits  of  passion  from 
slight  causes  is  not  admissible.  Sind- 
ram  v.  People,  88  N.  Y.  196. 

26.  Clinton  v.  Estes,  20  Ark.  216; 
Com.  V.  Pomeroy,  117  Mass.   143. 

Use  of  Opium Evidence  tending 

to  prove  that  the  person  alleged  to 
be  insane  was  addicted  to  the  habitual 
and  excessive  use  of  opium,  and  that 
at  the  time  of  the  supposed  offense  he 
had  been  deprived  of  his  accustomed 
supply  of  the  drug,  was  held  com- 
petent as  bearing  upon  the  question 
whether  or  not  he  was  at  the  time  in 
such  mental  condition  as  to  be  able 
to  commit  the  offense.  Rogers  v. 
State,  33  Ind.  543- 

Abandoned  Habits.  —  In  the  case 
of  Hill  v.  Hill,  27  N.  J.  Eq.  214,  a 
defense  of  insanity  was  set  up  against 
a  bill  for  divorce  and  it  was  held 
that  a  depraved  character  and  aban- 
doned habits  are  not  of  themselves 
evidences  of  insanity. 
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insanity  resulting  from  it,  is  competent,-^  but  evidence  of  drinking 
habit  or  mere   intoxication  is  inadmissible.-* 

E.  Physical  Condition,  —  Facts  concerning  the  general  phys- 
ical   condition  are   competent.-"     In   this   respect,   the   scope  of  in- 


27.  Territory  v.  Davis,  2  Ariz.  59, 
10  Pac.  359;  Real  v.  People,  55  Barb. 
(N.  Y.)  551;  O'Brien  v.  People.  48 
Barb.  (N.  Y.)  274;  People  v.  O'Con- 
nell,  62  How.  Pr.  (N.  Y.)  436;  State 
V.  Leehman,  2  S.  D.  171,  49  N.  W.  3. 

28.  Bradley  v.  State,  31  Ind.  492; 
Com.  V.  Werling,  164  Pa.  St.  559,  30 
Atl.  406. 

Testimony  of  witnesses  that  de- 
fendant had  been  under  the  influence 
of  alcoholic  stimulants  and  that  he 
was  intoxicated  on  the  afternoon  of 
the  murder  was  held  competent  as 
tending  to  show  his  mental  condition. 
Porter  v.  State,  135  Ala.  51,  22>  So. 
694.  But  the  mere  fact  that  defend- 
ant had  by  several  months  of  exces- 
sive drinking  brought  on  a  nervous 
condition  bordering  on  delirium  is 
very  slight  evidence  of  insanity. 
Cooper  V.  State,  120  Ind.  277,  22  N. 
E.  320. 

29.  Clinton  v.  Estes,  20  Ark.  216; 
Sage  V.  State,  91  Ind.  141 ;  Fain  v. 
Com.,  78  Ky.  183,  39  Am.  Rep.  213; 
People  V.  Manoogian,  141  Cal.  592, 
75  Pac.  177 ;  Schissler  v.  State 
(Wis.),  99  N.  W.  593- 

Bodily  Injury.  —  Spear  v.  Sweeney, 
88  Wis.  545,  60  N.  W.  1060.  This 
was  an  action  for  assault  and  bat- 
tery, and  the  plaintiff  introduced  evi- 
dence tending  to  prove  that  he  was 
badly  injured  by  the  blows  inflicted, 
had  been  confined  to  his  bed  for  sev- 
eral months,  and  during  this  time 
was  more  or  less  delirious  and  suf- 
fered intense  pain  and  had  menin- 
gitis, which  finally  terminated  in  in- 
sanity ;  that  he  was  legally  declared 
insane  and  sent  to  an  insane  asylum 
from  which  he  was  afterward  dis- 
charged. In  rebuttal  defendant  was 
allowed  to  show  that  the  plaintiff's 
assumed  weakness  was  a  pretense 
and  sham. 

Brain  Disease.  —  Evidence  tending 
to  show  that  the  person  had  been 
laboring  for  a  considerable  time  under 
a  severe  disease  of  the  brain  and 
spine,  which    in    the  opinion  of    his 
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physician  must  probably  have  ren- 
dered him  insane,  and  must  have 
proved  fatal  in  a  short  time,  is  ad- 
missible. John  Hancock  Mut.  L.  Ins. 
Co.  V.  Moore,  34  Mass.  41. 

Epilepsy.  —  Epileptic  fits  and  ex- 
hibitions of  wildness  were  allowed  to 
be  proved  as  tending  to  show  the  in- 
sanity of  the  accused.  People  v. 
Montgomery,  13  Abb.  Pr.  (N.  S.) 
(N.  Y.)  207.  See  also  Clinton  v. 
Estes,  20  Ark.  216. 

However,  proof  of  epilepsy  fur- 
nishes no  immediate  presumption  of 
insanity,  since  epilepsy  is  not  com- 
monly followed  by  insanity  until  after 
a  long  time  from  the  first  attack. 
Laros  V.  Com.,  84  Pa.  St.  200. 

In  the  case  of  Gross  v.  State,  62 
Md.  179,  the  defendant  offered  to 
show  by  witnesses  that  about  three 
years  prior  to  the  alleged  offense  he 
had  been  subject  to  epileptic  fits 
which  had  weakened  his  mind.  The 
court  rejected  this  evidence  unless 
the  defendant  would  assure  the  court 
that  he  would  follow  it  up  by  proof 
that  such  fits  rendered  him  irre- 
sponsible for  his  acts,  which  assur- 
ance the  prisoner  declined  to  give. 
The  ruling  of  the  court  was  held 
proper. 

Nervous  Headache —  The  fact  that 
a  person  had  been  subject  to  period- 
ical attacks  of  severe  and  nervous 
headaches,  and  had  passed  through  a 
serious  illness  from  congestion  of  the 
brain,  and  was  incoherent  in  answer 
to  questions,  at  the  same  time  being 
able  to  transact  large  business  opera- 
tions, does  not  tend  to  show  insanity. 
Weed  V.  Mutual  Ben.  L.  Ins.  Co.,  70 
N.  Y.  561. 

Hypnotism — Testimony  as  to  the 
effect  of  hypnotism  upon  those  sub- 
ject to  such  influence  was  held  in- 
competent when  there  was  no  evi- 
dence tending  to  show  that  the  per- 
son in  question  was  subject  to  that 
influence.  People  v.  Worthington, 
105   Cal.    166,   38   Pac.  689. 

Old    Age —  Mere    old    age    of    the 
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vestigation  as  to  time  cannot  be  fixed ;  the  proof  may  refer  to 
some  time  before  and  after  the  factum/^^  Nervousness,  sleepless- 
ness and  restlessness  arc  facts  proper  to  be  proved. ^^ 

4.  Hereditary  Insanity. —  Proof  of  the  mental  condition  of  the 
members  of  the  family,  ancestors  and  relatives  of  the  person  who 
is  claimed  to  be  insane  is  competent,'''-  as  affording  some  ground 
for  the  presumption  that  mental  unsoundness  may  have  been  in- 
herited by  the  person  in  question. ^^  In  some  instances  it  has  been 
held  that  evidence  of  a  hereditary  taint  of  insanity  is  only  compe- 


party  is  not  sufficient  to  show  mental 
incapacity,  nor  does  it  even  tend  to 
overthrow  the  prima  facie  presump- 
tion that  all  men  are  sane.  Hiett  v. 
Shull.  36  W.  Va.  563,  IS  S.  E.  146. 

Somnambulism —  Testimony  that 
a  person  accused  of  murder  was  sub- 
ject to  somnambulism,  had  recently 
lost  considerable  sleep  because  of  the 
sickness  of  his  children  and  experi- 
enced mental  anxiety  on  account  of 
alleged  threats  against  him,  was  held 
admissible  as  conducing  to  show  that 
he  might  have  been  unconscious  at 
the  moment  of  being  aroused  and 
therefore  unable  readily  to  under- 
stand the  real  circumstances  of  his 
situation.  Fain  v.  Com.,  78  Ky.  183, 
39  Am.  Rep.  213. 

30.  Clinton  v.  Estes,  20  Ark.  216. 

31.  Porter  v.  State,  135  Ala.  51,  33 
So.  694;  Boswell  V.  State,  63  Ala.  307, 
35  Am.  Rep.  20. 

The  possession  of  spasmodic  and 
abnormal  muscular  strength,  coinci- 
dent with  great  and  continuous  wake- 
fulness, a  deranged  system,  great 
restlessness,  and  an  abnormal  bulging 
of  the  eye  with  a  vacant  expression, 
are  evidences  of  insanity.  United 
States  V.  Ridgeway,  31  Fed.  144. 

32.  Delaware.  —  State  v.  Windsor, 
5  Har.  512. 

Indiana.  —  Bradley  v.  State,  31  Ind. 
492. 

lozva.  —  State  v.  Felter,  25  Iowa 
67 ;  Ross  V.  McQuiston,  45  Iowa  145. 

Massachusetts.  —  Baxter  v.  Abbott, 
7   Gray  71. 

Michigan.  —  Prentis  v.  Bates,  93 
Mich.  234,  53  N.  W.  153,  17  L.  R.  A. 
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Nezi'  York.  —  People  z'.  Montgom- 
ery. 13  Abb.  Pr.  (N.  S.)  207;  Walsh 
V.  People,  88  N.  Y.  458. 

Ohio.  —  Wheeler  v.  State,  34  Ohio 
St.  394,  22  Am.  Rep.  372. 


Tennessee.  —  Hagan  v.  State,  5 
Baxt.  615. 

Texas.  —  McLeod  v.  State,  20  S. 
W.  749. 

In  a  murder  case  where  insanity 
was  set  up  as  a  defense  the  defend- 
ant introduced  as  proof  a  diagram  or 
family-tree  of  his  family,  upon  which 
were  written  in  red  ink  statements 
of  what  members  of  the  family  had 
been  insane,  and  who  of  them  had 
been  sent  to  the  asylum.  It  was  held 
proper  to  refuse  admission  to  the  dia- 
gram unless  these  statements  were 
omitted.  Wright  v.  Com.,  24  Ky.  L. 
Rep.  1838,  72  S.  W.  340.  In  the  same 
case,  testimony  tending  to  prove  a 
hereditary  taint  of  insanity  was  ad- 
mitted. 

Evidence  as  to  the  Insanity  of  the 
Defendant's  Grandfather  was  ad- 
mitted. People  v.  Goldenson,  76  Cal. 
328,  19  Pac.  161. 

Evidence  of  the  Insanity  of  the 
Defendant's  Father  admissible.  State 
V.  Felter,  25  Iowa  67. 

Evidence  to  show  that  the  family 
of  a  person  alleged  to  be  insane  were 
subject  to  insanity;  that  the  father 
and  mother  and  an  uncle  were  in- 
sane, is  competent,  since  it  rests  upon 
the  principle  of  the  hereditary  char- 
acter of  insanity  —  that  is,  on  a  pre- 
disposition to  the  disease.  Baxter  zj. 
Abbott,  7  Gray    (Mass.)    71. 

Evidence  of  mental  unsoundness  on 
the  part  of  a  brother  or  sister  is  ad- 
missible. People  V.  Garbutt,  17  Mich. 
9,  97  Am.  Dec.   162. 

In  Sayres  v.  Com.,  88  Pa.  St.  291, 
it  was  held  competent  to  prove  that 
blood  relations  of  the  prisoner  had 
been  afflicted  with  mental  disease ;  a 
sister  was  weak  minded ;  a  niece  sub- 
ject to  fits  and  a  cousin  born  an  idiot. 

33.     United     States  v.     Holmes,   i 
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tctit  when  there  is  other  proof  tending  to  estabhsh  the  insanity  uf 
the  person  in  question.^'' 

5.  Previous  and  Subsequent  Insanity.  —  Evidence  tending  to  show 
insanity,    either   before'-'   or   after-''   the   act   in   question    is   admis- 


Cliff.  C.  C.  98,  26  Fed.  Cas.  No. 
1^,382,  and  cases  cited  therein. 

34.  People  v.  Smith,  31  Cal.  466; 
Murphy  v.  Com.,  92  Ky.  485,  18  S. 
W.  163;  Laros  v.  Com.,  84  Pa.  St. 
200;  In  re  Cole,  7  Abb.  Pr.  (N.  S.) 
(N.  Y.)  321.  See  also  Snow  v.  Ben- 
ton, 28  111.  306;  Watts  V.  State, 
(Md.),  57  Atl.  542. 

When  there  is  evidence  of  the  de- 
fendant's own  insanity,  evidence  of 
the  insanity  of  the  defendant's  father 
and  an  aunt  is  competent  in  a  crim- 
inal case  where  insanity  is  relied 
upon  as  a  defense.  Jones  v.  People, 
23  Colo.  276,  47  Pac.  275. 

Evidence  tending  to  prove  the  in- 
sanity of  a  sister  of  the  accused  is 
inadmissible,  unless  such  testimony 
tends  to  show  a  taint  of  hereditary 
insanity.  State  v.  Hoyt,  47  Conn. 
S18. 

Evidence  to  show  that  the  mother 
and  an  uncle  of  the  defendant  were 
insane  is  not  evidence  of  the  insanity 
of  the  defendant  without  other  proof 
tending  to  prove  that  the  defendant 
was  insane  at  the  time  he  committed 
the  crime.  Bradley  v.  State,  31  Ind. 
492. 

Proof  of  Hereditary  Insanity  is 
Competent.  —  Shailer  v.  Bumstead,  99 
i\Iass.  112. 

"  Proof  of  the  fact  that  members 
of  the  family  of  a  person  accused  of 
a  crime  are,  or  have  been,  afflicted 
with  insanity  is  admissible  as  a  cir- 
cumstance which,  aided  by  other  cir- 
cumstances and  proofs,  would  go  to 
show  the  insanity  of  the  prisoner;  al- 
though, of  course,  evidence  of  such 
hereditary  taint  in  the  blood  would 
only  be  one  link  in  the  chain 
and  would  not  per  se  establish 
the  fact.     .     .     . 

"  However,  to  render  such  evi- 
dence admissible,  the  species  of  in- 
sanity alleged  in  respect  to  the  mem- 
bers of  the  family  must  be  of  the 
same  character,  and  the  instances  to 
be  proved  must  have  been  notorious, 
so  as  to  be  capable  of  being  estab- 
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lished  by  general  reputation,  and  not 
left  to  depend  upon  particular  facts 
and  proof  about  which  witnesses  may 
differ."  State  v.  Christmas,  51  N. 
C.  471. 

35.  State  v.  Felter,  25  Iowa  67; 
Blackstone  v.  Standard  Life  &  Ace. 
In.s.  Co.,  74  Mich.  592,  42  N.  W.  156, 
3  L.  R.  A.  486;  State  v.  Kelley,  27  N. 

H.  549- 

Evidence  of  insanity  in  1808  would 
not  show  conclusively  that  the  per- 
son was  insane  in  i8ri.  Stone  v. 
Damon,  12  Mass.  488. 

Evidence  tending  to  show  insanity 
on  the  date  of  the  purchase  of  the 
poison  in  a  case  of  murder  by  poison 
is  competent  as  having  a  direct  bear- 
ing on  the  fact  of  insanity  when  the 
poison  was  administered.  Laros  z'. 
Com.,  84  Pa.  St.  200. 

36.  Where  insanity  is  pleaded  to 
avoid  a  note,  to  rebut  such  evidence 
the  testimony  of  a  witness  to  show 
the  condition  of  the  defendant  seven- 
teen days  after  the  execution  of  the 
note  was  considered  admissible. 
Walker  v.  Clay,  21  Ala.  797. 

Evidence  showing  the  character 
and  progress  of  the  decay  of  the 
faculties  of  the  grantor  of  a  deed 
from  the  date  of  his  acknowledg- 
ment of  the  deed  to  his  death  was 
held  admissible.  Hendrix  v.  Money, 
I    Bush.    (Ky.)    306. 

When  the  insanity  in  question  is 
senile  dementia,  a  progressive  degen- 
eration of  the  brain  which  is  of  ne- 
cessity of  long  standing,  testimony 
covering  a  connected  period  of  six 
years  after  the  time  of  the  factum  is 
not  too  remote  to  be  competent. 
Bever  v.  Spangler,  93  Iowa  576,  61 
N.  W.  1072. 

Evidence  tending  to  show  the  men- 
tal condition  of  a  person  eight 
months  ?nd  more  after  the  factum. 
and  after  a  person  had  been  confined 
in  a  lunatic  hospital,  is  admissible. 
Wright  V.  Wright,  139  Mass.  177,  29 
N.  E.  380. 

"  Subsequent  insanity   may  be  evi- 


INSANITY. 


455 


sible.-'''^     Such   proof  is   competent   upon   the  ground   that   it   tends 
to  show  the  mental  condition  at  the  time  of  the  act.-'* 

When  insanity  is  set  up  as  a  defense  in  a  criminal  case,  it  must 
be  shown  that  the  defendant  was  insane  at  the  time  of  committing 


dence  of  insanity  at  a  particular  time, 
but  only  when  it  is  so  connected  with 
evidence  of  weakened  mental  condi- 
tion preceding  the  time  of  the  offense 
as  to  strengthen  the  inference  of  con- 
tinuance and  carry  it  by  the  time  to 
which  the  inquiry  relates,  and  thus 
establish  its  existence  at  that  time ; 
or  else  that  they  [the  acts]  are  of 
such  a  character  as  of  themselves  to 
indicate  unsoundness  to  a  degree,  or 
of  so  permanent  a  nature,  as  to  have 
required  a  longer  period  than  the  in- 
terval for  its  production  or  develop- 
ment." IMcLane  v.  Elder  (Tex.),  23 
S.  W.  757.  But  the  decree  of  a  court 
setting  aside  the  will  of  a  person  al- 
leged to  be  insane,  and  the  record 
of  the  appointment  of  a  guardian, 
are  not  admissible  in  evidence  to 
show  the  insanity  of  the  grantor  in 
a  deed  when  said  decree  and  record 
were  made  subsequent  to  the  convey- 
ance in  question.  Hovey  v.  Chase, 
52  Me.  304,  83  Am.  Dec.  514. 

37.  McLean  v.  State,  16  Ala.  672; 
^McAllister  v.  State,  17  Ala.  434,  52 
Am.  Dec.  180;  People  v.  Farrell,  31 
Cal.  576;  Estate  of  Toomes,  54  Cal. 
509,  35  Am.  Rep.  83 ;  Montgomery  v. 
Com.,  88  Ky.  509,  1 1  S.  W.  475 ;  Rus- 
sell V.  State,  53  Miss.  367;  Boylan  v. 
]\Ieeker,  28  N.  J.  L.  274;  Com.  v. 
Gerade,  145  Pa.  St.  289,  22  Atl.  464, 
27  Am.  St.  Rep.  689;  Bryant  v.  Jack- 
son, 6  Humph.  (Tenn.)  199;  Webb 
V.  State,  5  Tex.  App.  596;  McLeod  v. 
State,  31  Tex.  Crim.  331,  20  S.  W. 
749. 

To  prove  that  a  defendant  in  an 
action  on  a  promissory  note  was  non 
compos  mentis,  evidence  of  certain 
acts  of  the  defendant  showing  insan- 
ity before,  at  and  after  the  execution 
of  the  note  in  question  is  admissible. 
Grant  v.  Thompson,  4  Conn.  203,  10 
Am.  Dec.  iig. 

When  in  an  action  by  an  indorsee 
against  the  maker  of  a  note  insanity 
is  set  up  as  a  defense,  evidence  to 
.show  the  endorser's  mental  unsound- 
ness before  and  after  the  indorsement 


is  admissible.  Peaslee  v.  Robbins,  3 
Mete.    (Mass.)    164. 

In  a  case  where  the  defense  of  in- 
sanity was  set  up  against  the  charge 
of  slander,  evidence  tending  to  show 
insanity  at  the  time  of  speaking  the 
words  in  question  and  for  several 
months  before  and  after  was  held  ad- 
missible, but  not  so  facts  arising 
long  after  the  act  in  question.  Dick- 
inson V.  Barber,  9  Mass.  225,  6  Am. 
Dec.  s8. 

Evidence  that  the  person  is  sane 
or  insane  at  the  time  of  trial  is  com- 
petent as  tending  to  show  the  condi- 
tion of  his  mind  at  a  previous  period 
when  some  act  was  done  by  him,  the 
character  or  validity  of  which  de- 
pended upon  his  mental  capacity;  and 
that  months  or  years  intervene  af- 
fects only  its  competency  and  not  its 
weight.  Berry  v.  Hall,  105  N.  C.  154, 
10  S.  E.  903. 

38.  State  v.  Lewis,  20  Nev.  333, 
22  Pac.  241 ;  Montgomery  v.  Com.,  88 
Ky.  509,  II  S.  W.  475. 

Evidence  as  to  the  mental  condi- 
tion of  a  person  alleged  to  be  insane, 
both  before  and  after  the  civil  act  in 
question,  may  be  produced ;  evidence 
showing  his  mental  state  several  years 
after  the  factum  is  inadmissible  un- 
less it  goes  to  prove  that  his  condi- 
tion at  such  time  was  the  same  as 
at  the  time  of  the  act  under  consid- 
eration. Terry  v.  Bufifington,  li  Ga. 
337,  56  Am.  Dec.  423. 

The  existence  of  permanent  in- 
sanity at  the  time  of  the  trial,  or  at 
any  other  time  after,  or  especially  be- 
fore, the  commission  of  the  act,  may 
be  shown  as  the  foundation  for  the 
presumption  that  the  state  of  mind 
proved  is  continuing,  and  what  ex- 
ists at  one  time  exists  also  at  an- 
other. Moore  v.  Com.,  92  Ky.  630,  18 
S.  W.  833. 

Where  the  defense  of  insanity  is 
interposed  in  a  prosecution  for  mur- 
der, testimony  as  to  his  state  of  mind 
shortly  before  and  shortly  after  the 
homicide   may   be   received,   as  tend- 
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the  criminal  act  and  not  merely  before  or  after  it.-"""  So,  also,  in 
civil  cases,  the  very  time  of  the  factum  is  the  critical  point  of  in- 
quiry as  to  the  mental  capacity  of  the  person  in  question,""'  and  the 
evidence  must  relate  to  that  time  either  directly  or  in  connection 
with  other  evidence.*^ 

II  BURDEN  OF  PROOF. 

1.  In  General.  —  Generally,  the  burden  of  proving  insanity  lies 
upon  him  who  alleges  it."*^ 

Chronic  Insanity  being  once  established,  the  burden  of  showing 
a  lucid  interval  at  the  time  of  the  act,  civil  or  criminal,  lies  on  the 


ing  to  show  his  mental  condition  at 
the  time  of  the  homicide.  Queenan 
V.  Territory,  ii  Okla.  261,  71  Pac. 
218,  61  L.  R.  A.  324. 

39.  England.  —  M'Naghten's  Case, 
10  CI.  &  F.  200. 

United  States.  —  United  States  v. 
Sickles,  2  Hawy.  &  H.  319,  27  Fed. 
Cas.  No.  16,287a. 

Alabama.  —  Jones  v.  State,  13  Ala. 

Louisiana.  —  State  v.  Graviotte,  22 
La.  Ann.   587. 

New  Jersey.  —  State  v.  Spencer,  21 
N.  J.  L.  196. 

South  Carolina.  —  State  v.  Stark,  i 
Strob.  479. 

Texas.  —  Shultz  v.  State,  13  Tex. 
401. 

Evidence  tending  to  show  that  de- 
fendant knew  of  his  wife's  infidelity 
to  him,  and  that  such  knowledge  put 
him  in  a  state  of  insane  frenzy,  was 
held  admissible  when  such  evidence 
was  confined  to  the  time  of  the  crim- 
inal act  in  question,  or  within  a 
period  so  shortly  before  that  the 
court  could  see  that  the  passions 
might  not  have  had  time  to  subside. 
Sanchez  v.  People,  22  N.  Y.  147. 

40.  Buckey  v.  Buckey,  38  W.  Va. 
168,  18  S.  E.  383- 

In  the  case  of  Campbell  v.  Hill,  22 
U.  C.  C.  P.  526,  the  court  held  that 
a  transaction  cannot  be  upset  by  gen- 
eral evidence  ranging  over  a  number 
of  years,  but  none  of  it  bearing  on 
the  time  when  the  deed  was  made, 
nor  in  any  way  approaching  the  deal- 
ing impeached  on  the  ground  of  in- 
sanity. 

If  it  is  shown  that  insanity  is  di- 
rectly  connected   with    some   disease, 
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the  party  alleging  insanity  must  bring 
his  proof  of  continued  insanity  to 
that  point  of  time  which  bears  di- 
rectly upon  the  contract  impeached, 
and  not  content  himself  with  proof 
of  insanity  at  an  earlier  period.  Tur- 
ner V.  Rusk,  sz  Md.  65. 

41.  Trimbo  v.  Trimbo,  47  Minn. 
389,  so  N.  W.  350. 

42.  Alabama.  —  White  v.  Farley, 
81  Ala.  563,  8  So.  215. 

California.  —  People  v.  Travers,  88 
Cal.  233,  26  Pac.  88. 

Delaivare.  —  Frazer  v.  Frazer,  2 
Del.  Ch.  260. 

Illinois.  —  Menkins  v.  Lightner,  18 
111.  282;  Guild  V.  Hull,  127  111.  523, 
20  N.  E.  665. 

Indiana.  —  Wray  z'.  Wray,  32  Ind. 
126;  Fay  V.  Burditt,  81  Ind.  433,  42 
Am.  Rep.  142. 

Louisiana.  —  State  v.  Burns,  25  La. 
Ann.  302. 

Maine.  —  State  v.  Lawrence,  57  Me. 
574;  Thornton  v.  Appleton,  29  Me. 
298. 

Mississippi.  —  Ricketts  v.  Jolliff,  62 
Miss.  440. 

Missouri.  —  State  v.  Redemeier,  71 
Mo.  173,  36  Am.  Rep.  462. 

Nezv  Hampshire.  —  Young  v.  Stev- 
ens, 48  N.  H.  133,  97  Am.  Dec.  592. 

New  Jersey.  —  Graves  v.  State,  45 
N.  J.  L.  347,  46  Am.  Rep.  778. 

New  York.  —  Brown  v.  Torrey,  24 
Barb.  583 ;  People  v.  Pine,  2  Barb. 
=;66;  People  v.  O'Connell,  62  How. 
Pr.  436. 

Pennsylvania.  —  Coyle  v.  Com.,  100 
Pa.  St.  573,  45  Am.  Rep.  397. 

Tennessee.  —  King  v.  State,  91 
Tenn.  617,  20  S.  W.   169. 
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person  asserting  it,  and  such  proof  must  show  a  sufficient  restora- 
tion of  the  mind  to  enable  the  party  rationally  to  judge  of  his  act.*^ 
2.  In  Civil  Cases.  —  When  a  general  derangement  is  established, 
the  burden  of  proving  that  the  act  in  question  was  done  during 
a  lucid  interval  is  upon  him  who  asserts  the  lucid  interval.'** 


t//o/t.  —  People  V.  Dillon,  8  Utah 
92,  30  Pac.   150. 

Vermont.  —  Conant  v.  Jackson,  16 
Vt.  335- 

Virginia.  —  Miller  v.  Rutledge,  82 
Va.  863,  I   S.  E.  202. 

West  Virginia.  —  Hiett  v.  Shull,  2^ 
W.  Va.  563,  15  S.  E.  146;  Anderson 
V.  Cranmer,  1 1  W.  Va.  562 ;  Eakin  v. 
Hawkins,  52  W.  Va.  124,  43  S.  E.  211. 

43.  State  v.  Lowe,  93  Mo.  547,  5 
S.  W.  889 ;  Attorney-General  v.  Parn- 
ther,  2  Dick.  (Eng.)  748;  Hall  v. 
Warren,  9  Ves.  (Eng.)  610.  See  also 
White  V.  Wilson,  13  Ves.  (Eng.)  87; 
Menkins  v.  Lightner,  18  111.  282; 
State  V.  Wilner,  40  Wis.  304;  Raw- 
don  V.  Rawdon,  28  Ala.  565 ;  Emery 
V.  Hoyt,  46  111.  258. 

"  Where  what  is  termed  habitual 
insanity,  or  that  which  is  in  its  na- 
ture continuous  and  chronic,  is  once 
shown  to  have  existed,  the  presump- 
tion is  in  favor  of  its  continued  ex- 
istence to  the  time  of  the  contract, 
and  the  burden  of  proof  is  upon  those 
seeking  to  prove  the  contrary.  If 
this  habitual  insanity  is  not  estab- 
lished, the  presumption  is  that  the 
party,  like  all  human  creatures,  was 
rational ;  and  the  fact  of  the  existence 
of  a  prior  period  of  lunacy  will  not 
throw  the  burden  of  proof  upon  the 
party  setting  up  the  competency.  In 
determining  the  order  of  proof  and 
presumption,  reference  must  be  had 
to  the  peculiar  circumstances  con- 
nected with  the  insanity  upon  its 
character,  whether  habitual  and  ap- 
parently confirmed,  or  only  temporary 
and  not  continuous."  Corbit  v. 
Smith,  7  Iowa  60,  71  Am.  Dec.  431. 

44.  England.  —  Waring  v.  War- 
ing, 6  Moore  P.  C.  342. 

United  States.  —  Hall  v.  Unger,  4 
Sawy.  672,  II  Fed.  Cas.  No.  5949. 

Indiana.  —  Achey  v.  Stephens,  8 
Ind.  411. 

lozva.  —  In  re  Knox,  98  N.  W.  468. 

New  York.  —  Jackson  v.  King,  4 
Cow.  207,  15  Am.  Dec.  354;  Jackson 


V.  Van  Dusen,  5  Johns.  144,  4  Am. 
Dec.  330. 

Pennsylvania.  —  Harden  v.  Hays,  9 
Pa.  St.  151;  Titlow  V.  Titlow,  54  Pa. 
St.  216,  93  Am.  Dec.  691 ;  Boyd  t. 
Eby,  8  Watts  66;  Grabill  v.  Barr,  5 
Pa.  St.  441,  47  Am.  Dec.  418. 

J'irginia.  —  Fishburne  v.  Fergu- 
son's Heirs,  84  Va.  87,  4  S.  E.  575- 

Proof  of  lucid  Interval.  —  When 
general  insanity  is  established,  and 
it  is  sought  to  prove  a  lucid  interval, 
a  complete  interval  of  sanity  in  ref- 
erence to  the  particular  act  in  ques- 
tion must  be  shown,  and  even  a  sin- 
gle word  sounding  of  folly  is  con- 
clusive against  the  presumption  of  a 
lucid  interval.  Ripley  v.  Babcock,  13 
Wis.  425.  This  statement  was  held 
to  mean  that  any  word  evidencing 
the  presence  of  insanity,  or  an  insane 
delusion,  defeats  the  attempt  to  show 
a  lucid  interval.  Wright  v.  Jackson, 
59  Wis.  569,  18  N.  W.  486. 

The  evidence  in  support  of  a  lucid 
interval,  after  derangement  has  been 
established,  should  be  as  strong  and 
demonstrative  of  such  fact  as  when 
the  object  of  the  proof  is  to  show  in- 
sanity. Ricketts  v.  Jolliff,  62  Miss. 
440. 

Where  a  person  is  adjudged  in- 
sane under  a  commission  of  lunacy, 
the  fact  that  he  may  have  partially 
recovered  or  might  have  had  lucid 
intervals  must  be  proved  by  him  who 
asserts  the  partial  recovery.  Prinsep 
&  East  India  Co.  v.  Sombre,  10 
Moore  P.  C.  232. 

The  finding  of  a  jury  upon  a  com- 
mission of  lunacy  that  a  party  is  in- 
sane throws  the  burden  of  proof  on 
those  who  contend  the  contrary.  The 
presumption  is  not  then,  as  it  other- 
wise would  be,  in  favor  of  sanity. 
Snook  V.  Watts,  11  Beav.  (Eng.)  105. 

"  General  mental  derangement  be- 
ing established,  the  party  alleging 
sanity  must  prove  it;  a  monomania, 
or  derangement  of  a  single  faculty 
of  the  mind,  or  in  reference  to  par- 
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So  when  a  deed  is  sought  to  be  avoided  because  of  the  incom- 
petency of  the  grantor,  the  burden  of  proving  the  unsoundness  of 
the  grantor's  mind  and  his  incapacity  to  make  the  deed  rests  with 
the  party  attacking  its  vahdity,""^  except  when  a  precedent  state 
of  insanity  has  been  shown.*®  Likewise,  when  a  party  seeks  to 
avoid  a  contract  because  of  the  unsoundness  of  his  mind  and  a 
want  of  understanding  of  the  act  as  a  result  of  such  unsoundness, 


ticular  subjects,  should,  with  regard 
to  that  faculty  and  to  its  subjects,  be 
submitted  to  the  same  rules  and  at- 
tended with  the  same  examination  as 
general  mental  derangement,  but  if 
insanity  be  temporary  or  accidental  it 
forms  an  exception  to  these  general 
rules,  so  far  as  to  vary  or  relax  their 
application."  Thornton  v.  Appleton, 
29  Me.  298. 

The  delirium  or  imbecility  of  mind, 
or  unconsciousness,  which  is  the  re- 
sult of  violent  or  acute  diseases  is 
not  regarded  as  establishing  a  gen- 
eral derangement  of  intellect  so  as  to 
throw  the  burden  of  proving  a  sound 
mind  upon  the  party  setting  up  a  deed 
long  after  the  force  of  a  disease  is 
spent,  or  has  terminated  in  one  of  a 
different  character.  Clarke  z'.  Saw- 
yer, 3  Sandf.  Ch.  (N.  Y.)  351- 

45.  Chancellor  v.  Donnell,  95  Ala. 
342,   10  So.  910;   Dicken  v.  Johnson, 

7  Ga.  484;  Guild  v.  Warne,  149  111. 
105,  36  N.  E.  635 ;  Achey  v.  Stephens, 

8  Ind.  411;  Howe  v.  Howe,  99  Mass. 
88;  Anderson  v.  Cranmer,  11  W.  Va. 
562. 

The  presumption  is  always  in  favor 
of  sanity ;  and  he  wlio  alleges  the 
contrary  for  the  purpose  of  invalidat- 
ing a  deed  or  will  must  prove  it,  but 
if  a  state  of  general  derangement  or 
imbecility  of  mind  be  proved  at  any 
time  prior  to  the  act  which  is  at- 
tempted to  be  invalidated  the  burden 
of  proof  is  shifted  and  the  person 
affirming  the  validity  of  the  convey- 
ance must  prove  the  mental  capacity 
of  the  grantor  or  devisor  to  do  the 
act  at  the  time  it  was  executed.  Hoge 
V.  Fisher,  Pet.  C.  C.  163,  12  Fed.  Cas. 
No.  6585 ;  Francis  v.  Wilkinson,  147 
111.  370,  35  N.  E.  150. 

The  burden  of  proving  insanity  is 
upon  the  party  who  tries  to  set  aside 
a  deed  because  of  the  want  of  mental 
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capacity.     Francis    z:  Wilkinson,  147 
111.  370,  35  N.  E.  150. 

On  an  appeal  in  equity  to  set  aside 
certain  conveyances  of  real  estate  on 
the  ground  of  insanity,  the  burden 
of  proof  is  on  the  party  alleging  in- 
sanity. English  V.  Porter,  109  111. 
285. 

When  in  a  civil  case  insanity  is  .set 
up  as  a  defense  to  avoid  a  deed  and 
the  evidence  shows  only  a  temporary 
insanit}',  from  which  the  records  of 
an  insane  asylum  show  the  person 
had  recovered,  the  burden  to  prove 
insanity  when  the  deed  was  executed 
is  on  the  complainant.  Cropp  v. 
Cropp,  88  Va.  753,  14  S.  E.  529- 

46.  Buckey  v.  Buckey,  38  W.  Va. 
168,  18  S.  E.  383.  And  see  Fish- 
burne  v.  Furguson,  84  Va.  87,  4  S. 
E.  575- 

The  presumption  of  law  is  always 
in  favor  of  sanity  at  the  time  the 
deed  in  question  was  executed,  and 
the  burden  of  proof  lies  on  him  who 
asserts  unsoundness  of  mind,  unless 
a  previous  state  of  insanity  has  been 
established,  in  which  case  the  burden 
is  shifted  to  him  who  claims  under 
the  deed.  Anderson  v.  Cranmer,  11 
W.  Va.  562. 

In  the  case  of  Pike  v.  Pike,  104 
Ala.  642,  16  So.  689,  it  was  held  that 
in  an  action  to  set  aside  a  deed  on 
the  ground  of  the  grantor's  insanity 
the  general  rule  prevails  that  the  pre- 
sumption is  in  favor  of  sanity,  and 
that  the  burden  of  proving  insanity 
rests  upon  the  party  alleging  it ;  but 
if  insanity  not  connected  with  or 
traceable  to  a  cause  in  its  nature 
temporary  —  confirmed  insanity  — 
be  shown,  the  presumption  is  that  it 
continred;  and  the  burden  of  remov- 
ing the  presumption  devolves  upon  the 
party  affirming  the  validity  of  an  act 
done  after  the  time  the  insanity  is 
shown  to  have   existed. 
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the  burden  of  proving  it  lies  upon  the  party  who  alleges  it.*^ 

When  a  Guardianship  is  Established  Over  a  Lunatic,  the  burden  of 
proving  the  termination  of  the  guardianship  and  the  actual  resto- 
ration of  the  lunatic  to  sanity  is  on  the  party  seeking  to  enforce 
the   contract  against  the  lunatic.** 

In  an  Action  for  the  Foreclosure  of  a  Mortgage,  where  the  defense 
is  insanity  at  the  time  of  its  execution,  and  insanity  is  proved,  the 
burden  of  proof  is  on  the  party  claiming  through  any  act  of  the 
lunatic  to  show  that  it  was  done  in  a  lucid  interval  ;*®  and  on  a 
bill  to  set  aside  a  mortgage  upon  the  ground  of  insanity  of  the 
mortgagor,  the  burden  of  proof  is  on  the  plaintiff  to  show  mental 
incapacity,  but  when  such  incapacity  is  once  established,  the  bur- 
den of  proof  is  with  the  party  who  has  dealt  with  the  person 
alleged  to  be  insane,  to  show  that  no  undue  advantage  was  taken. ^'^ 

In  actions  on  life  insurance  policies,  when  the  defense  is  suicide 
and  the  plaintiff's  reply  "  insanity,"  the  burden  of  proving  such 
mental  state  lies  upon  the  plaintiff.^^ 

3.  Criminal  Cases.  —  In  most  jurisdictions  the  burden  of  proving 
insanity  in  a  criminal  case  is  upon  the  defendant  who  is  setting 
it  up  as  a  defense,^-  and  when  no  such  proof  is  given,  the  pre- 


47.  Menkins  v.  Lightner,  i8  111. 
282;  Fay  V.  Burditt,  81  Ind.  433,  42 
Am.  Rep.  142 ;  State  v.  Geddis,  42 
Iowa  264;  Hiett  v.  Shull,  36  W.  Va. 
563. 

When  an  action  is  brought  to  set 
aside  a  gift  because  of  the  mental  un- 
soundness of  the  donor,  the  burden 
of  proof  devolves  upon  the  plaintiff. 
Kimball  v.  Cuddy,  117  111.  213,  7  N. 
E.  589. 


Elston  V.  Jaspar,  45  Tex.  409. 
Ripley  v.   Babcock,     13     Wis. 
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50.  Gates  v.  Cornett,  72  Mich.  420, 
40  N.  W.  740. 

So  when  a  person  seeks  to  avoid 
a  release  which  was  given  during  a 
temporary  state  of  insanity  he  must 
prove  that  the  release  was  obtained 
when  his  mind  was  impaired.  Chi- 
cago W.  D.  R.  Co.  V.  Mills,  91  111.  39. 

51.  Hiatt  V.    Mutual  L.    Ins.   Co., 

2  Dill.  572,  12  Fed.  Cas.  No.  64490; 
Blackstone  v.  Standard  Life  &  Ace. 
Ins.  Co.,  74  Mich.  592,  42  N.  W.  156, 

3  L.  R.  A.  486 

52.  United  States.  —  United  States 
V.   Ridgeway,  31   Fed.   144. 

Alabama.  —  Parsons     z'.     State,  81 

Ala.  577,  2  So.  854,  60  Am.  Rep.  193. 

Arkansas.  —  McKenzie  v.  State,  26 


Ark.  334;  Boiling  v.  State,  54  Ark. 
588,  16  S.  W.  658. 

California.  —  People  v.  Ward,  105 
Cal.  335,  38  Pac.  945 ;  People  v.  Bem- 
merly,  98  Cal.  299,  :i2,  Pac.  263. 

Connecticut.  —  State  v.  Hoyt,  47 
Conn.  518,  36  Am.  Rep.  89;  State  v. 
Hoyt,   46   Conn.    330. 

Delazcare.  —  State  v.  Harrigan,  9 
Houst.  369,  31  Atl.  1052;  State  v. 
Reidell,  9  Houst.  470,  14  Atl.  550. 

Georgia.  —  Beck  v.  State,  76  Ga. 
452;  Carr  v.  State,  96  Ga.  284,  22  S. 
E.  570. 

Louisiana.  —  State  7'.  De  Ranee,  34 
La.  Ann.  186,  44  Am.  Rep.  426. 

Minnesota.  —  Bonfanti  v.  State,  2 
Minn.  123 ;  State  v.  Brown,  12  Minn. 
538;  State  V.  Hanley,  34  Minn.  430, 
26  N.  W.  397. 

Missouri.  —  State  i\  Klinger,  43 
j\Io.  127;  State  V.  Smith,  53  Mo.  267; 
State  v.  Bell,  136  Mo.  120,  37  S.  W. 
823;  State  z:  Lewis,  136  Mo.  84,  37 
S.  W.  806. 

Nezv  Mexico.  —  Faulkner  z\  Terri- 
tory, 6  N.  M.  464,  30  Pac.  905. 

New  York.  —  People  v.  McCann,  16 
N.  Y.  58,  69  Am.  Dec.  642;  O'Brien 
V.  People,  48  Barb.  274;  Brotherton 
V.  People,  75  N.  Y.  159;  ^loett  v. 
People,  85  N.  Y.  373. 
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sumption  of  sanity  remains  in  force.^''  However,  in  many  in- 
stances it  has  been  held  that  where  insanity  is  the  defense  made, 
the  burden  of  proof  remains  with  the  prosecution  and  never  shifts 
to  the  defendant,  who  is  only  required  to  raise  a  reasonable  doubt 
as  to  his  sanity.'*' 

III.  PRESUMPTIONS. 

1.  Generally.  —  In  the  absence  of  proof  to  the  contrary,  a  person 
is    presumed    to   be    sane.^°     This   presumption    holds    good   in   re- 


North  Carolina.  —  State  v.  Davis, 
109  N.  C.  780,  14  S.  E.  55;  State  v. 
Potts,  100  N.  C.  457,  6  S.  E.  657. 

Pennsylvania.  —  Com.  v.  Bezek,  168 
Pa.  St.  603,  32  Atl.  109;  Com.  v. 
Kilpatrick,  204  Pa.  St.  218,  53  Atl. 
774;  Sayres  v.  Com.,  88  Pa.  St.  291. 

South  Carolina.  —  State  v.  Mcin- 
tosh, 39  S.  C.  97,  17  S.  E.  446;  State 
V.  Bundy,  24  S.  C.  439,  58  Am.  Rep. 
262. 

Tennessee.  —  King  %>.  State,  91 
Tenn.  617,  20  S.  W.  169. 

Texas.  —  Mendiola  v.  State,  18 
Tex.  App.  462;  Fisher  v.  State,  30 
Tex.  App.  502,  18  S.  W.  90;  Nugent 
V.   State    (Tex.  Crim.),  80  S.  W.  84. 

Washington.  —  State  v.  Clark,  34 
Wash.  485,  76  Pac.  98,  loi  Am.  St. 
Rep.  1006. 

53.  State  v.  Norwood.  115  N.  C. 
789,  20  S.  E.  712,  44  Am.  St.  Rep. 
498;  Lake  V.  People,  i  Park.  Crim. 
(N.  Y.)  495;  Nevlingz/.  Com.,  98  Pa. 
St.  323. 

54.  United  States.  —  Hotema  v. 
United  States,   186  U.   S.  413. 

Arkansas.  —  Cavaness  v.  State,  43 
Ark.  331. 

Illinois.  —  Hopps  v.  People,  31  III. 
385,  83  Am.  Dec.  231. 

Mississippi.  —  Ford  v.  State,  73 
Miss.  734,  19  So.  665,  35  L.  R.  A.  117. 

Nebraska.  —  Wright  v.  People,  4 
Neb.  407;  Ballard  v.  State,  19  Neb. 
609,  28  N.  W.  271. 

New  Hampshire.  —  State  v.  Bart- 
lett,  43  N.  H.  224,  80  Am.  Dec.  154. 

New  York.  —  O'Connell  v.  Peogle, 
87  N.  Y.  2>77,  41   Am.  Rep.  379. 

Oklahoma.  —  Maas  v.  Territory;  10 
Okla.  714,  63  Pac.  960,  53  L.  R.  A. 
814. 

Pennsylvania.  —  Com.  v.  Gerade, 
145  Pa.  St.  289,  22  Atl.  464,  27  Am. 
St.  Rep.  689. 

Vol.  vn 


Contra.  —  State  v.  Felter,  32  Iowa 

49- 

The  Leading  Case,  Davis  v.  United 
States,  160  U.  S.  469,  contains 
a  detailed  discussion  and  many 
important  citations  on  the  burden 
of  proof  in  a  defense  of  insanity, 
and  on  the  force  of  the  legal 
presumption  in  favor  of  sanity. 
The  court  said  :  "  Strictly  speaking, 
the  burden  of  proof  is  never  upon 
the  accused  to  establish  his  innocence 
or  to  disprove  the  facts  necessary  to 
establish  the  crime  for  which  he  is 
indicted.  The  burden  lies  on  the 
prosecution,  where  the  defense  is  in- 
sanity, giving  to  the  prosecution  the 
benefit  in  the  way  of  proof  of  the 
presumption  in  favor  of  sanity.  The 
vital  question  from  the  time  a  plea 
of  '  not  guilty '  is  entered  until  the 
return  of  the  verdict  is  whether  upon 
all  evidence,  by  whatever  side  ad- 
duced, guilt  is  established  beyond 
reasonable  doubt." 

When  a  defense  of  insanity  is 
pleaded,  the  burden  of  proof  is  not 
thrown  upon  the  prosecution  if  the 
evidence  does  not  raise  a  reasonable 
doubt  as  to  the  sanity  of  the  person 
in  question.  People  v.  Finley,  38 
Mich.  482. 

55.  England.  —  M'Naghten's  Case, 
10  CI.  &  F.  200. 

United  States.  —  Hotema  v.  United 
States,  186  U.  S.  413;  United  States 
V.  McGlue,  I  Curt,  i,  26  Fed.  Cas.  No. 
15,679;  United  States  v.  Holmes,  i 
Cliff.  C.  C.  98,  26  Fed.  Cas.  No.  15,- 
382. 

California.  —  People  v.  Myers,  20 
Cal.  518;  People  v.  McNulty,  93  Cal. 
427,  26  Pac.  597,  29  Pac.  61. 

Connecticut.  —  In  re  Barber,  63 
Conn.  393,  27  Atl.  973,  22  L.  R.  A. 
90. 
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gard  to  the  competency  of  a  party  to  make  a  contract,^"  and  in 


Delaware.  —  State  r.  Pratt,  i 
Houst.  Crim.  249;  State  v.  Danby,  i 
Houst.  Crim.  166;  Armstrong  v. 
Timmons,  3  Har.  342. 

Florida.  —  Davis  v.  State,  32  So. 
822. 

Georgia.  —  Holsenbake  v.  State,  45 
Ga.  43;  Danforth  v.  State,  75  Ga. 
614,  58  Am.  Rep.  480. 

Idaho.  —  People  v.  Waters,  i  Idaho 
560. 

Illinois.  —  Fisher  v.  People,  23  III. 
218;  Langdon  v.  People,  133  111.  382, 
24  N.  E.  874;  Montag  v.  People,  141 
III.  75,  30  N.  E.  337;  Lilly  V.  Wag- 
goner, 27  111.  395 ;  Guild  V.  Hull,  127 
111.  523,  20  N.  E.  665;  Argo  V.  Coffin, 
142  111.  368,  32  N.  E.  679,  34  Am.  St. 
Rep.  86. 

Indiana.  —  Sanders  v.  State,  94 
Ind.  147 ;  Achey  v.  Stephens,  8  Ind. 
411;  Dearmond  v.  Dearmond,  12  Ind. 
455 ;  Rush  V.  Megee,  36  Ind.  69. 

Kentucky.  —  Kriel  v.  Com.,  5  Bush 
362. 

Louisiana.  —  Chandler  v.  Barrett, 
21  La.  Ann.  58,  99  Am.  Dec.  701. 

Maine.  —  Hovey  v.  Chase,  52  Me. 
304,  83  Am.  Dec.  514. 

Massachusetts.  —  Com.  v.  Rogers,  7 
Mete.  500,  41  Am.  Dec.  458;  Com.  z\ 
Pleath,  II  Gray  303. 

Minnesota.  —  Bonfanti  v.  State,  2 
Minn.  123. 

Mississippi.  —  Mullins  v.  Cottrell, 
41  Miss.  291 ;  Ricketts  v.  Jollifif,  62 
Miss.  440. 

Missouri.  —  State  v.  Redemeier,  71 
Mo.  173,  36  Am.  Dec.  462. 

Nevada.  —  State  v.  Flartley,  22 
Nev.  342,  40  Pac.  372,  28  L.  R.  A.  33. 

New  Hampshire.  —  Perkins  v.  Per- 
kins, 39  N.  H.  163 ;  Young  v.  Stevens, 
48  N.  H.  133,  97  Am.  Dec.  592. 

Neiv  Jersey.  —  Graves  v.  State,  45 
N.  J.  L.  347,  46  Am.  Rep.  778. 

New  York.  —  Brotherton  v.  Peo- 
ple, 75  N.  Y.  159;  People  v.  Kirby, 
2  Park.  Crim.  28;  Jackson  v.  Van 
Dusen.  5  Johns.  144,  4  Am.  Dec.  330. 

North  Carolina.  —  State  v.  Starling, 
51   N.  C.  366. 

Pennsylvania. — Lynch  ?'.  Com.,  77 
Pa.  St.  205 ;  Coyle  v.  Com.,  100  Pa. 
St.  573,  45  Am.  Rep.  397;  Com.  v. 
Woodley,  166  Pa.  St.  463,  31  Atl.  202 ; 


Grabill  v.  Barr,  5  Pa.  St.  441,  47  Am. 
Dec.  418;  Egbert  v.  Egbert,  78  Pa. 
St.  326. 

South  Carolina.  —  Lee's  Heirs  v. 
Lee's  Ex'r,  4  McCord  183,  17  Am. 
Dec.  722. 

Tennessee.  —  King  v.  State,  gi 
Tenn.  617,  20  S.  W.  169. 

Texas.  —  Webb  v.  State,  5  Tex. 
App.  596;  Nugent  v.  State  (Tex. 
Crim.),' 80  S.  W.  84;  Carter  v.  State, 
12  Tex.  500,  62  Am.  Dec.  539. 

Vermont.  —  State  v.  Kelley,  74 
Vt.  278,  52  Atl.  434- 

I'iyginia.  —  Miller  v.  Rutledge,  82 
Va.  863.  I  S.  E.  202. 

JVcst  Virginia.  —  Hiett  v.  Shull,  36 
W.  Va.  563,  15  S.  E.  146;  Buckey  v. 
Buckey,  38  W.  Va.  168,  18  S.  E.  383; 
Eakin  v.  Hawkins,  52  W.  Va.  124, 
43  S.  E.  211. 

But  a  unique  doctrine  is  pro- 
pounded in  the  following  opinion : 
"  For  most  purposes,  it  is  true,  every 
individual  is  presumed  to  be  sane 
until  the  contrary  is  made  to  appear 
(Webb  V.  State,  9  Tex.  Ct.  App. 
490),  but  the  very  opposite  of  this 
presumption  is  the  rule  where  an  in- 
dividual purposes  by  a  plea  to  con- 
fess his  guilt  of  crime,  whereby  he 
appears  to  desire  and  invite  the  dis- 
grace and  punishment  incident  to  it. 
In  such  cases,  from  his  unnatural 
conduct,  the  law  presumes  either  that 
he  must  be  insane  or  that  he  has 
been  improperly  influenced.  Hence, 
in  its  humanity,  it  will  not  permit 
advantage  to  be  taken  of  his  unfortu- 
nate infirmities  or  circumstances,  and 
it  has  wisely  provided  that  these 
things  shall  be  inquired  into  and  the 
true  state  of  case  with  reference  to 
them  made  plainly  to  appear."  San- 
ders V.  State,  18  Tex.  App.  372. 

The  presumption  of  sanity  is  not 
overthrown  by  the  act  of  committing 
suicide.  Ritter  v.  Mutual  L.  Ins. 
Co.,  69  Fed.  505. 

The  presumption  of  sanity  holds 
good,  even  with  reference  to  a  per- 
son one  hundred  years  old.  In  re 
Collins,  18  N.  J.  Eq.  253. 

56.  State  v.  Geddis.  42  Iowa  264; 
Fay  V.  Burdett,  81  Ind.  433,  42  Am. 
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in  the  absence  of  any  notice  to  the  grantee  it  obtains  in  regard  to 
a  grantor  in  a  dced.''^ 

The  presumption  of  sanity,  it  has  been  held,  continues  until 
insanity  is  found  by  inquest ;  then,  the  reverse  presumption  pre- 
vails until  it  is  rebutted  by  evidence  of  sanity.'*** 

2.  In  Criminal  Cases  it  is  not  incumbent  upon  the  prosecution  to 
give  affirmative  evidence  that  a  state  of  sanity  exists. ^^ 

When  it  is  proved  that  a  defendant  had  lucid  intervals,  the  pre- 
sumption is  that  the  criminal  act  was  committed  during  one  of 
them.««* 

3.  Presumption  of  Continuance.  —  Insanity,  once  established,  is 
presumed   to   continue   until   the   contrary    is   proved."^     The   pre- 


Rep.   142;    Dorchester  v.  Dorchester, 
50  Hun  600,  3  N.  Y.  Supp.  238. 

57.  English  v.  Porter,  109  111.  285; 
Titcomb  7'.  Vantyle,  84  111.  371 ;  Dear- 
mond  V.  Dearmond,  12  Ind.  455. 

"  When  a  purchaser  sees  a  regular 
chain  of  title,  formal  in  all  particu- 
lars, upon  registration  books  executed 
by  grantors  of  full  age  and  not 
femes  covert,  he  has  a  right  to  rely 
upon  the  presumption  of  sanity ;  and 
if,  without  any  notice  or  matter  to 
put  him  upon  inquiry  and  for  fair 
value,  he  takes  a  deed,  he  should  be 
protected."  Odom  v.  Riddick,  104  N. 
C.  515,  ID  S.  E.  609.  17  Am.  St.  Rep. 
686,  7  L.  R.  A.  118. 

58.  Lilly  V.  Waggoner,  27  111.  395 ; 
Titcomb  7>.  Vantyle,  84  111.  371 ;  Chi- 
cago W.  D.  R.  Co.  V.  Mills,  91  111.  39. 

In  the  case  of  Greenwade  v.  Green- 
wade,  43  Md.  313,  a  person  had  been 
adjudged  to  be  insane  under  a  com- 
mission of  lunacy,  and  alleging  that 
she  had  recovered  from  the  infirmity 
she  applied  to  have  the  commission 
superseded.  It  was  held  that,  before 
the  inquisition  found,  she  was  pre- 
sumed to  be  sane,  but  after  such  in- 
quisition it  was  necessary  to  furnish 
proof  of  her  recovery. 

Pennell  v.  Cummings,  75  Me.  163. 
This  was  an  action  against  certain 
physicians  for  the  falsity  of  a  certifi- 
cate of  insanity,  in  consequence  of 
which  the  plaintiff  was  committed  to 
an  insane  asylum.  It  was  held  that 
the  plaintiff  must  sustain  the  burden 
of  proving  her  sanity.  The  court 
said  the  presumption  of  sanity  was 
in  the  plaintiff's  favor  at  the  outset, 
but  when  evidence  had  been  offered 
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for  and  against  it  the  question  was 
no  longer  to  be  decided  by  the  pre- 
sumption alone,  but  by  the  weight  of 
evidence,  the  presumption  included. 

59.  Walter  v.  People,  32  N.  Y. 
147;  Ferris  v.  People,  31  How.  Pr. 
(N.  Y.)    140. 

In  the  case  of  United  States  v. 
Lawrence,  4  Cranch  C.  C.  514,  26 
Fed.  Cas.  No.  15,576,  it  was  held  that 
since  every  person  is  presumed  in 
law  to  be  of  sound  mind  until  the 
contrary  is  proven,  it  is  unnecessary 
on  the  part  of  the  prosecution  to 
summon  witnesses  to  the  grand  jury 
to  prove  the  sanity  of  the  accused. 

Effect  of  Presumption The  pre- 
sumption of  sanity  in  its  practical  ap- 
plication is  imposing  the  burden  of 
proof  upon  him  who  sets  up  insanity. 
That  is  all.  The  presumption  is  not 
to  be  weighed  against  any  measurable 
amount  of  evidence.  State  v.  Jones, 
64  Iowa  349,  17  N.  W.  911,  20  N.  W. 
470. 

The  presumption  of  sanity  con- 
tinues until  some  evidence  has  been 
offered  by  the  defendant  tending  to 
overthrow  it.  The  statute  providing 
that  the  accused  shall  set  up  the  de- 
fense of  insanity  by  special  plea  does 
not  change  the  rule.  Sanders  v. 
State,  94  Ind.  147. 

60.  M'Naghten's  Case,  10  CI.  & 
F.  200;  Ford  V.  State,  71  Ala.  385; 
Leache  z'.  State,  22  Tex.  App.  279, 
58  Am.  Rep.  638. 

Contra.  —  Pike  v.  Pike,  104  Ala. 
642,  16  So.  689;  Ford  V.  State,  73 
Miss.  734,  19  So.  665,  35  L.  R.  A.  117. 

61.  Alabama.  —  Wray  z/.  Wray,  33 
Ala.   187. 
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sumption   of   the   continuance,    however,   apphes    only   to   cases    of 
chronic    or    apparently    confinned    character."'-'     Thus,    it    does    not 


Delmvare.  —  Armstrong  v.  Tim- 
mons,   3   Har.   342. 

Illinois.  —  Menkins  z\  Lightner,  18 
111.  282. 

Indiana.  —  Crouse  v.  Holman,  19 
Ind.  30;  Rush  v.   Megee,  36  Ind.  6g. 

lozi'a.  —  In  re  Knox,  98  N.  W.  468. 

Kansas.  —  State  v.  Reddick,  7  Kan. 

143- 

Kentucky.  —  Carpenter  v.  Carpen- 
ter, 8  Bush  283. 

Maine.  —  Weston  v.  Higgins,  40 
Me.  102. 

Massachusetts.  —  Wright  v. 
Wright,  139  Mass.  177,  29  N.  E.  380- 

Mississippi.  —  Mullins  v.  Cottrell, 
41  Miss.  291 ;  Ricketts  v.  Jolliff,  62 
Miss.  440. 

Missouri.  —  State  z'.  Schaefer,  116 
Mo.  96,  22  S.  W.  447. 

Nezv  Jersey.  —  State  v.  Spencer,  21 
N.  J.  L.  196;  Boylan  v.  Meeker,  28 
N.  J.  L.  274. 

New  York.  —  Cook  v.  Cook,  53 
Barb.  180. 

North  Carolina.  —  Horah  v.  Knox, 
87  N.  C.  483. 

Ohio.  —  Wheeler  v.  State,  34  Ohio 
St.  394,  32  Am.  Rep.  372. 

Pennsylvania.  —  Grabill  v.  Barr,  5 
Pa.  St.  441,  47  Am.  Dec.  418;  Rogers 
V.  Walker,  6  Pa.  St.  371,  47  Am.  Dec. 
470. 

West  Virginia.  —  Eakin  v.  Haw- 
kins, 52  W.  Va.  124,  43  S.  E.  211. 

Where  a  party  alleging  insanity  as 
a  defense  in  a  civil  cause  assumes 
the  burden  of  proving  it,  this  burden 
may  be  satisfied  by  proving  insanity 
at  a  time  previous  to  the  execution 
of  a  certain  deed.  Dicken  v.  John- 
son, 7  Ga.  484. 

Where  insanity  is  established  by  an 
inquisition  of  lunacy,  its  continuance 
is  to  be  presumed  until  further  proof 
according  to  the  maxim,  "  semcl  ftiri- 
bundus  semper  furibundus  pracsuini- 
tur."  Terry  v.  Buffington,  11  Ga.  337, 
56  Am.  Dec.  423. 

In  the  case  of  EUars  v.  Mossbar- 
ger,  9  111.  App.  122,  the  maker  of  a 
note  was  proved  to  have  been  insane, 
both  before  and  after  the  execution 
of   the   note.     The    court    held    that 


when  the  fact  of  insanity  is  once  es- 
tablished it  is  presumed  to  continue 
until  the  contrary  is  shown. 

ftualification.  —  The  presumption 
that  insanity,  once  established,  con- 
tinues until  it  is  disproved  is  sub- 
ject to  this  qualification  :  There  must 
not  be  too  long  a  period  of  time  be- 
tween the  proof  of  insanity  and  the 
act  charged  against  the  prisoner. 
Langdon  v.  People,  133  111.  382,  24 
N.  E.  874. 

The  presumption  of  continued  in- 
sanity arising  from  an  adjudication 
of  it  is  not  conclusive  and  may  be 
overthrown  by  proof  to  the  contrary. 
So  when  a  married  man  adjudged  to 
be  insane  leaves  his  family,  goes  to 
another  state  and  is  considered  sane 
while  residing  there  for  several  years 
and  secures  there  a  decree  of  divorce 
on  service  by  publication,  the  pre- 
sumption of  the  continuance  of  in- 
sanity does  not  hold  good.  Rodgers 
V.  Rodgers,  56  Kan.  483,  43  Pac.  779. 

The  presumption  of  continued  in- 
sanity, arising  from  an  adjudication 
followed  by  the  commitment  of  a 
person  to  an  asylum,  may  be  over- 
come by  evidence  other  than  an  ad- 
judication of  restoration  to  sanity. 
Mutual  Life  Ins.  Co.  v.  Wiswell,  56 
Kan.  765,  44  Pac.  996,  35  L.  R.  A. 
258. 

Insanity  once  established  is  pre- 
sumed to  continue  until  a  restoration 
to  sanity  is  proved,  or  a  lucid  inter- 
val shown  by  evidence.  Haynes  i: 
Swann,  6  Heisk.    (Tenn.)   560. 

Contra.  —  In  the  case  of  Montgom- 
ery v.  Com.,  88  Ky.  509,  11  S.  W. 
475.  it  was  said  that  from  the  proof 
of  insanity  previous  or  subsequent  to 
the  commission  of  the  act,  no  pre- 
sumption arises  that  the  person  was 
insane  at  the  time  he  committed  the 
crime. 

62.  United  States.  — UaW  v.  lin- 
ger, 4  Sawy.  672,   II    Fed.   Cas.   No. 

5949- 

Alabama.  —  Porter  v.  State,  135 
Ala.  51,  33  So.  694. 

.4rkansas.  —  McDamil  v.  Crosby,  19 
Ark.  533. 
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hold   gcKxl   in   cases   of  occasional    or   intermittent   derangement," 
or  of  partial  insanity."* 

IV.  MEASURE  OR  DEGREE  OF  PROOF. 

1.  In  Civil  Cases.  —  When  insanity  is  relied  on  as  a  defense  in  a 
civil  case  it  must  be  established  by  a  preponderance  of  evidence."** 

2.  In  Criminal  Cases.  —  When  insanity  is  set  up  as  a  defense 
in  a  criminal  case,  the  rule  as  to  the  measure  of  proof  required 
is  different  in  the  several  jurisdictions.     In  some  it  has  been  held 


California.  —  People  v.  Francis,  38 
Cal.  183;  People  v.  Smith,  57  Cal.  130. 

Georgia.  —  Dicken  v.  Johnson,  7 
Ga.  484. 

Illinois.  —  Taylor  v.  Pegram,  151 
111.  106,  27  N.  E.  837. 

Indiana.  —  Branstrator  v.  Crow,  162 
Ind.  362,  69  N.  E.  668. 

Kansas.  —  State  v.  Reddick,  7 
Kan.  143. 

Maryland.  —  Townshend  v.  Towns- 
hend,  7  Gill  10;  Turner  v.  Rusk,  53 
Md.  65. 

Mississippi.  —  Ford  v.  State,  72> 
Miss.  734,  19  So.  66s,  35  L.  R.  A.  117. 

Missouri.  —  State  v.  Lowe,  93  Mo. 
547,  5  S.  W.  889. 

New  York.  —  Gardner  v.  Gardner, 
22  Wend.  525. 

North  Carolina.  —  State  v.  Sewell, 
48  N.  C.  245. 

Pennsylvania.  —  Grabill  v.  Barr,  5 
Pa.  St.  441,  47  Am.  Dec.  418. 

Texas.  —  Leache  v.  State,  22  Tex. 
App.  279,  58  Am.  Rep.  638;  Webb  v. 
State,  5  Tex.  App.  596. 

Wisconsin.  —  State  v.  Wilner,  40 
Wis.   304. 

But  see  contra,  Overall  v.  State,  15 
Lea  (Tenn. )  672,  in  which  case  it 
was  held  that  insanity  once  estab- 
lished is  presumed  to  continue 
whether  it  is  of  a  permanent  or  tem- 
porary character. 

Corbit  V.  Smith,  7  Iowa  60,  71  Am. 
Dec.  431. 

In  Trish  v.  Newell,  62  111.  196,  14 
Am.  Rep.  79,  the  court  said  that  there 
must  be  kept  in  view  the  distinction 
between  the  inferences  to  be  drawn 
from  proof  of  an  habitual  insanity 
and  that  which  may  be  only  tem- 
porary. The  existence  of  the  former 
once  established  would  require  proof 
from    the    other    party    to    show    a 

Vol.  VII 


restoration  or  recovery;  and  in  the 
absence  of  such  evidence  insanity 
would  be  presumed  to  continue,  but 
if  the  proof  only  shows  a  case  of  in- 
sanity directly  connected  with  some 
violent  disease,  the  party  alleging  the 
insanity  must  bring  his  proof  of  con- 
tinued insanity  to  that  point  of  time 
which  bears  directly  upon  the  subject 
in  controversy,  and  not  content  him- 
self merely  with  proof  of  insanity  at 
an  earlier  period. 

The  proof  of  periodical  epileptic 
attacks,  attended  with  convulsions, 
loss  of  consciousness  and  the  usual 
sequences  of  such  attacks,  or  proof 
of  pneumonia  supervening  such  an 
attack  with  fever  and  delirium,  is  not 
such  proof  of  insanity  or  lunacy  as 
creates  the  presumption  of  its  con- 
tinuance until  rebutted  by  proof. 
Brown  v.  Riggin,  94  111.  560. 

63.  Physio-Medical  Coll.  of  In- 
diana V.  Wilkinson,  108  Ind.  314,  9 
N.  E.  167. 

64.  State  v.  Geddis,  42  Iowa  264. 

65.  Wilbur  v.  Wilbur,  129  111.  392, 
21  N.  E.  1076;  English  V.  Porter,  109 
111.  285;  Lilly  V.  Waggoner,  27  111. 
395 ;  Fay  v.  Burditt,  81  Ind.  433,  42 
Am.  Rep.  142;  Crouse  v.  Holman,  19 
Ind.  30;  Dorchester  v.  Dorchester,  50 
Hun  600,  3  N.  Y.  Supp.  238. 

In  the  case  of  Myatt  v.  Walker,  44 
111.  485,  the  preponderance  of  evidence 
v.as  held  to  mean  proof  established 
with  reasonable  certainty. 

In  the  case  of  Titcomb  v.  Vantyle, 
84  111.  371,  it  was  said  that  insanity 
must  be  established  in  a  civil  case  by 
a  clear  preponderance  of  evidence. 

In  Hovey  v.  Chase,  52  Me.  304,  83 
Am.  Dec.  514,  the  rule  w^as  held  to 
be  that  such  proof  must  be  "  to  the 
satisfaction  of  the  tribunal." 
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that  the  defendant  is  required  to  prove  his  insanity  beyond  a 
reasonable  doubt.""  In  many  of  the  states  it  is  held  sufficient  for 
him  to  show  insanity  by  a  preponderance  of  proof,  as  in  civil 
cases."^     In  some  jurisdictions  the  doctrine  prevails  that  it  is  suf- 


But  in  the  case  of  Missouri  P.  R. 
Co.  V.  Brazzil,  72  Tex.  233,  10  S.  W. 
403,  it  was  said  that  such  defense 
should  be  established  by  a  "  mere  pre- 
ponderance of  evidence." 

66.  Alabama.  —  State  v.  Brinyea, 
5  Ala.  241.  But  see  State  v.  Alarler, 
2  Ala.  43,  36  Am.  Dec.  398. 

Delazvare.  —  State  v.  Pratt,  i 
Houst.  Crim.  249;  State  v.  West,  i 
Houst.  Crim.  371.  Contra.  —  State  v. 
Thomas,  i  Houst.  Crim.  511;  State 
V.  Rudell,  9  Houst.  470,  14  Am.  Rep. 
550. 

Louisiana.  —  State  v.  De  Ranee,  34 
La.  Ann.  186,  44  Am.  Rep.  426; 
State  V.  Clements,  47  La.  Ann.  1088, 
17  So.  502. 

New  Jersey.  —  State  v.  Spencer,  21 
N.  J.  L.  196.  But  see  Graves  v. 
State,  45  N.  J.  L.  347,  46  Am.  Rep. 
778. 

67.  Alabama.  —  Parrish  v.  State, 
36  So.  1012;  Maxwell  v.  State, 
89  Ala.  150,  7  So.  824;  Boswell  v. 
State,  63  Ala.  307,  35  Am.  Rep.  20. 

Arkansas.  —  Cavaness  v.  State,  43 
Ark.  331. 

California.  —  People  v.  Myers,  20 
Cal.  518;  People  v.  Coffman,  24  Cal. 
230;  People  V.  McDonell,  47  Cal.  134; 
People  V.  Wilson,  49  Cal.  13 ;  People 
V.  Bell,  49  Cal.  485;  People  v.  Mes- 
sersmith,  57  Cal.  575 ;  .y.  c,  61  Cal. 
246 ;  People  v.  Hamilton,  62  Cal.  2>77 ', 
People  V.  Kernaghan,  72  Cal.  609,  14 
Pac.  566;  People  v.  Eubanks,  86  Cal. 
295,  24  Pac.  1014;  People  v.  Travers, 
88  Cal.  233,  26  Pac.  88;  People  v. 
Bcmmerly,  98  Cal.  299,  33  Pac.  263 ; 
People  V.  Ward,  105  Cal.  335,  38  Pac. 
945;  People  V.  Hettick,  126  Cal.  425, 
58  Pac.  918;  People  v.  Suesser,  142 
Cal.   354,   75   Pac.    1093. 

Georgia.  —  Carter  v.  State,  56  Ga. 
463;  Danforth  v.  State,  75  Ga.  614, 
58  Am.  Rep.  480;  Keener  v.  State,  97 
Ga.  388,  24  S.  E.  28. 

Idaho.  —  People  v.  Walter,  i  Idaho 
386. 

lozva.  —  State  z\  Felter,  32  Iowa 
49;   State  V.   Bruce,  48  Iowa  530,  30 

30 


Am.  Rep.  403 ;  State  v.  Jones,  64  Iowa 
349,  17  N.  W.  911,  20  N.  W.  470; 
State  V.  Trout,  74  Iowa  545,  38  N. 
W.  405,  7  Am.  St.  Rep.  499;  State  v. 
Thiele,  119  Iowa  659,  94  N.  W.  256. 
Kentucky.  —  Kriel  v.  Com.,  5  Bush 
362;  Ball  V.  Com.,  81  Ky.  662;  Moore 
V.  Com.,  92  Ky.  630,  18  S.  W.  833; 
Phelps  f.  Com.,  17  Ky.  L.  Rep.  706, 
32   S.   W.  470. 

Maine.  —  State  v.  Lawrence,  57  Me. 
574- 

Massachusetts.  —  Com.  v.  Eddy,  7 
Gray  583;  Com.  v.  Rogers,  7  Mete. 
500,  41  Am.  Dec.  458. 

Missouri.  —  Baldwin  v.  State,  12 
Mo.  223;  State  V.  Huting,  21  Mo. 
464;  States'.  McCoy,  34  Mo.  531; 
State  V.  Klinger,  43  Mo.  127 ;  State  v. 
Hundley,  46  Mo.  414 ;  State  v.  Smith, 
53  Mo.  267;  State  v.  Holme,  54  Mo. 
153;  State  V.  Simms,  68  Mo.  305; 
State  V.  Redemeier  (Henry,  J.,  dis- 
senting), 71  Mo.  173,  36  Am.  Rep. 
462;  State  V.  Wright,  134  Mo.  404,  35 
S.  W.  1 145. 

Nevada.  —  State  v.  Lewis,  20  Nev. 
22>2„  22  Pac.  241.  (This  decision  con- 
tains an  elaborate  opinion  as  to  the 
burden  and  degree  of  proof  of  insan- 
ity in  criminal  cases.) 

Neiv  Jersey.  —  Graves  v.  State,  45 
N.  J.  L.  347,  46  Am.  Rep.  778. 

New  York.  —  People  v.  McCann, 
16  N.  Y.  58,  69  Am.  Dec.  642;  but  see 
contra.  N.  Y.  cases  in  next  note. 

North  Carolina.  —  State  v.  Davis, 
109  N.  C.  780,  14  S.  E.  55. 

Ohio.  —  Farrer  v.  State,  2  Ohio  St. 
54;  Loeffner  v.  State,  10  Ohio  St. 
598;  Bond  V.  State,  23  Ohio  St.  349; 
Bergin  v.  State,  31  Ohio  St.  in; 
Kelch  V.  State,  55  Ohio  St.  146,  45 
N.  E.  6,  60  Am.  St.  Rep.  680,  39  L. 
R-.  A.  727-  In  the  latter  case  it  is 
said  that  only  a  bare  preponderance 
of  evidence  is  necessary. 

Pennsylvania.  —  Meyers  v.  Com..  8^ 
Pa.  St.  131 ;  Pennell  v.  Com.,  86  Pa. 
St.  260;  Sayres  v.  Com.,  88  Pa.  St. 
291  ;  Coyle  v.  Com.,  100  Pa.  St.  573, 
45  Am.  Rep.  397;  Com.  v.  Bezek.  168 
Pa.    St.    603,    32    Atl.    109;    Com.    v. 
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ficicnt   to  raise  a   reasonable  doubt  as   to  the   defendant's   sanity.®* 


Heidler,  191  Pa.  St.  375,  43  All.  211. 

South  Carolina.  —  State  v.  Paulk, 
18  S.  C.  514.  But  see  State  v.  Cole- 
man, 20  S.  C.  443. 

Texas.  —  Fisher  v.  State,  30  Tex. 
App.  502,  18  S.  W.  90;  Carlisle  v. 
State  (Tex.  Crim.),  56  S.  W.  365. 

Virginia.  —  Boswell  v.  Com.,  20 
Gratt.   860. 

West  Virginia.  —  State  v.  Strauder, 
II  W.  Va.  745,  27  Am.  Rep.  606. 

68.  United  States.  —  United  Sitatcs 
V.  Faulkner,  35  Fed.  730;  Davis  v. 
United  States,  160  U.  S.  469;  United 
States  V.  Lancaster,  7  Biss.  440,  26 
Fed.  Cas.  No.  IS,5S5- 

Alabama.  —  State  v.  Marler,  2  Ala. 
43,  36  Am.  Dec.  398. 

Colorado.  —  Jones  v.  People,  23 
Colo.  276,  47  Pac.  275. 

Dcla-di'are.  —  State  v.  Reidell,  9 
Houst.  470,  14  Atl.  550. 

Florida.  —  Hodge  v.  State,  26  Fla. 

II,  7  So.  593;  Armstrong  v.  State, 
27  Fla.  366,  9  So.  I,  26  Am.  St.  Rep. 
72;  Armstrong  v.  State,  30  Fla.  170, 
II  So.  618,  17  L.  R.  A.  484;  Brown 
V.   State,  40  Fla.  459,  25  So.  63. 

Georgia.  —  Anderson  v.  State,  42 
Ga.  9- 

Illinois.  —  Hopps  v.  People,  31  111. 
385,  83  Am.  Dec.  231;  Dacey^-.  Peo- 
ple, 116  111.  555,  6  N.  E.  165;  Lang- 
don  V.  People,  133  111.  382,  24  N.  E. 
874;  Montag  V.  People,  141  111.  75,  30 
N.   E.   337;   Jamison  v.    People,    145 

III.  357,  34  N.  E.  486 ;  Lilly  v.  People, 
148  111.  467,  36  N.   E.  95. 

Indiana.  —  Polk  v.  State,  19  Ind. 
170,  81  Am.  Dec.  382;  Stevens  v. 
State,  31  Ind.  485,  99  Am.  Dec.  634; 
Bradley  v.  State,  31  Ind.  492;  Guetig 
V.  State,  66  Ind.  94,  32  Am.  Rep.  99; 
McDougal  V.  State,  88  Ind.  24;  Plake 
V.  State,  121  Ind.  433,  23  N.  E.  273, 
16  Am.  St.  Rep.  408;  Plummer  v. 
State,  135  Ind.  308,  34  N.  E.  968. 

Kansas.  —  State  v.  Crawford,  11 
Kan.  32 ;  State  v.  Mahn,  25  Kan.  182 ; 
State  V.  Nixon,  32  Kan.  205,  4  Pac. 

159- 

Michigan.  —  People  v.  Garbutt,  17 
Mich.  9,  97  Am.  Dec.  162. 

Mississippi.  —  Cunningham  v.  State, 
56  Miss.  269,  31  Am.  Rep.  360;  citing 
Pollard  V.  State,  53  Miss.  410,  24  Am. 
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Rep.  703 ;  Ford  v.  State,  73  Miss.  734, 
19  So.  665,  35  I-  R.  A.  117. 

Montana.  —  State  v.  Peel,  23  Mont. 
358,  59  Pac.  169. 

Nebraska.  —  Wright  v.  People,  4 
Neb.  407 ;  Knights  v.  State,  58  Neb. 
225,  78  N.  W.  508,  76  Am.  Si.  Rep.  78. 

Netv  Hampshire.  —  State  v.  Bart- 
lett,  43  N.  H.  224,  80  Am.  Dec.  154. 

Nczi.'  Mexico.  —  Faulkner  v.  Terri- 
tory, 6  N.  M.  464,  30  Pac.  905. 

Neiv  York.  —  Walker  v.  People,  26 
Hun  67;  Brotherton  v.  People,  75  N. 
Y.  159;  Moett  V.  People,  85  N.  Y. 
2,73;  O'Connell  v.  People,  87  N.  Y. 
377,  41  Am.  Rep.  379;  People  v.  Tay- 
lor, 138  N.  Y.  398,  34  N.  E.  275. 

South  Carolina.  —  State  v.  Cole- 
man, 20  S.  C.  441. 

Tennessee.  —  Stuart  v.  Statte,  i 
Baxt.  178;  Dove  v.  State,  3  Heisk. 
348;  King  V.  State,  91  Tenn.  617,  20 
S.  W.  i69._ 

]Visconsin.  —  Revoir  v.  State,  82 
Wis.  295,  52  N.  W.  84.     (By  statute.) 

In  the  case  of  Hotema  v.  United 
States,  186  U.  S.  413,  the  doctrine 
that  the  prosecution  must  prove  the 
sanity  of  defendant  beyond  a  reason- 
able doubt,  as  an  inherent  part  of  the 
charge,    is    adopted. 

"  The  presumption  of  sanity  in- 
heres at  every  stage  of  the  trial 
until  insanity  is  made  to  appear. 
The  law  in  this  state  undoubtedly  is 
that  this  legal  presumption  may  be 
overcome  by  evidence  tending  to 
prove  insanity  of  the  accused  which 
is  sufficient  to  raise  a  reasonable 
doubt  of  his  sanity  at  the  time  of 
the  commission  of  the  act  for  which 
he  is  sought  to  be  held  accountable. 
Wlien  that  is  done  the  presumption 
of  sanity  ceases,  and  the  burden 
shifts  to  the  prosecution,  and  it  is 
then  required  to  prove  his  sanity  as 
an  element  necessary  to  constitute 
crime,  beyond  reasonable  doubt." 
Dacey  v.  People,  116  111.  555,  6  N.  E. 
165 ;  Jamison  v  People,  145  111.  357, 
34  N.  E.  486. 

The  rule  given  in  the  case  of 
Hopps  V.  People,  31  HI-  385,  83  Am. 
Dec.  231,  is  explained  in  the  case  of 
Chase  v.  People,  40  111.  352,  where 
the   court   says   the  burden   of  proof 


INSANITY. 


467 


V.  MODE  OF  PROOF. 

1.  Testimony  of  Witnesses.  —  Insanity  being  a  state  or  condition 
of  the  mind  demonstrable  by  facts  and  circumstances  such  as  the 
acts,  sayings  and  appearance  of  the  person  in  question,  the  best 
evidence  is  the  testimony  of  witnesses  who,  from  their  own  kncnvl- 
edge,  will  swear  to  the  facts  and  circumstances  which  show  its 
existence.** 

2.  Opinion  Evidence.  —  A.  Non-Expert  Witnesses.  —  As  a  gen- 
eral rule  the  opinions  of  non-expert  witnesses  are  not  admissible 
in  evidence.'^'*  But  when,  from  the  very  nature  of  the  subject 
under  investigation,  facts  cannot  be  stated  or  described  in  such 
language  as  to  enable  persons  not  eye-witnesses  to  form  an  ac- 
curate   judgment    in    regard    to    the     subject    in    issue,    unless    an 


is  on  the  prosecution  to  prove  guilt 
beyond  a  reasonable  doubt ;  if  in- 
sanity is  relied  upon  and  evidence 
given  to  establish  it,  a  reasonable, 
well-founded  doubt  is  raised  as  to 
the  sanity  of  the  accused.  Every 
principle  of  justice  and  humanity  de- 
mands that  the  accused  shall  have 
the  benefit  of  the  doubt. 

In  a  criminal  case,  when  insanity 
is  set  up  as  a  defense,  it  is  not  suffi- 
cient to  raise  a  reasonable  doubt  as  to 
the  sanity  of  the  accused,  but  it  is 
necessary  to  raise  such  doubt  as  to 
his  guilt,  for,  as  the  court  said, 
"  The  fact  that  the  jury  may  entertain 
a  reasonable  doubt  in  regard  to  some 
particular  fact  required  to  be  proved, 
in  order  to  convict  a  defendant  of 
crime,  will  not  of  itself  authorize  an 
acquittal,  but  a  reasonable  doubt 
which  will  authorize  an  acquittal  is 
one  as  to  the  guilt  of  the  accused  on 
the  whole  evidence,  and  not  as  to  any 
particular  fact."  Hornish  v.  People, 
142  111.  620,  32  N.  E.  677,  18  L.  R. 
A.  237. 

Every  person  of  mature  age  is 
presumed  to  be  sane  until  there  is 
evidence  tending  to  show  insanity ; 
when  there  is  evidence  coming  from 
either  side  tending  to  show  insanity, 
the  prosecution  must  satisfy  the  jury 
beyond  reasonable  doubt  that  the 
prisoner  is  sane.  State  v.  Pike,  49 
N.  H.  399,  6  Am.  Rep.  533. 

In  the  case  of  King  v.  State,  9 
Tex.  App.  515,  Judge  Hurt  disagrees 
with  the  ruling  in  Webb  v.  State, 
9  Tex.  App.  490,  and  says  that  since 


sanity  is  an  essential  inherent  ele- 
ment of  murder  it  devolves  upon  the 
state  to  prove  it  beyond  a  reasonable 
doubt.  Otherwise  the  accused  must 
be  acquitted,  since  the  burden  of 
proving  insanity  does  not  lie  upon 
the   defendant. 

69.  "  Insanity,  a  state  or  condi- 
tion of  the  mind  which  renders  a 
party  incapable  of  contracting,  and 
which,  when  proven,  annuls  a  con- 
tract, is  demonstrable  by  facts  and 
circumstances  which  show  it  to  exist 
—  such  as  his  acts,  his  sayings  and 
his  appearance.  The  best  evidence  of 
which  the  nature  of  the  case  is 
susceptible  must  in  all  cases  be  ad- 
duced. The  best  evidence  to  prove 
insanity  is  proof  of  the  facts  and  cir- 
cumstances which  demonstrate  its 
existence.  These  facts  and  circum- 
stances must  be  proven  by  the  pro- 
duction of  witnesses  to  testify  to 
them.  They  are  capable  of  proof, 
as  are  any  other  facts  or  circum- 
stances which  are  required  to  be 
proven,  and  upon  which  the  rights 
of  parties  depend  in  a  court  of  jus- 
tice. The  highest  and  best  evidence 
in  this  case  is  the  testimony  of  per- 
sons who,  from  their  own  knowledge, 
will  swear  to  their  existence." 
Foster  v.  Brooks,  6  Ga.  287. 

70.  United  States  v.  Holmes,  i 
Cliflf.  C.  C.  98,  26  Fed.  Cas.  No. 
15,382;  State  V.  Brinyea,  5  Ala.  241; 
McCurry  r.  Hooper,  12  Ala.  823,  46 
Am.  Dec.  280;  Dorsey  v.  Warfield, 
7  Md.  65 ;  Weems  v.  Weems,  19  Md. 
334 ;    Poole    V.    Richardson,    3    Alass. 
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opinion  in  regard  to  them  is  expressed/'  or  when  the  opinions 
of  the  witnesses  are  so  eonnected  and  interwoven  with  the  res 
gestae  as  to  l)econie  an  inseparable  part  thereof/-  then  such  opinions 
are  admissible  in  evidence. 

a.  Competency  of  Opinions.  —  The  opinions  of  non-professional 
witnesses  as  to  the  sanity  or  insanity  of  a  person  are  competent  only 
when  f^iven  in  connection  with  the  facts  upon  which  such  opinions 
are  based/^     In   some   instances    the   opinions   of   non-professional 


330;  Culver  z'.  Haslam,  7  Barb.  (N. 
Y.)  314;  McClean  v.  State,  16  Ala. 
672. 

71.  Holland  v.  Zollner,  102  Cal. 
633,  36  Pac.  930,  S7  Pac.  231.  See 
also  Parrish  v.  Slate  (Ala.),  36 
So.  1012.  Com.  V.  Sturtivant,  117 
Mass.  122,  19  Am.  Rep.  401. 

72.  United  States  v.  Holmes,  i 
Cliff.  C.  C.  98,  26  Fed.  Cas.  No. 
15,382. 

73.  United  States.  —  Kilgore  v. 
Cross,   I    AlcCrary  C.   C.   144. 

Alabama.  —  Fountain  v.  Brown,  38 
Ala.  72;  Bowling  v.  Bowling,  8  Ala. 
538;   Parrish  v.  State,  36  So.   1012. 

Connecticut.  —  Grant  v.  Thompson, 

4  Conn.  203,  ID  Am.  Dec.  119. 
Georgia.  —  Choice  v.   State,  31   Ga. 

424;  Potts  V.  House,  6  Ga.  324,  50 
Am.  Dec.  329;  Bowden  v.  Achor, 
95  Ga.  243,  22  S.  E.  254. 

Illinois.  —  Jamison  v.  People,  14S 
III-  357'  34  N.  E.  486;  American 
Bible  Soc.  v.  Price,  115  111.  623,  5. 
N.  E.  126. 

Indiana.  —  Colee  v.  State,  75  Ind. 
511;  Johnson  v.  Culver,  116  Ind.  278, 
19  N.   E.    129. 

Iowa.  —  Smith  v.  Hickenbottom,  57 
Iowa  733,  II  N.  W.  664;  State  v. 
Winter,  72  Iowa  627,  34  N.  W.  475. 

Kansas.  —  Baughman  v.  Baugh- 
man,  32  Kan.  538,  4  Pac.   1003. 

Kentucky.  —  Hunt's  Heirs  r.  Hunt, 
3  B.  Mon.  575;  Shirley's  v.  Taylor's 
Heirs,  5  B.  Mon.  99. 

Louisiana.  —  Godden  v.  Burke,  35 
La.   Ann.    160. 

Maryland.  —  Waters  v.  Waters,  35 
Md.  531 ;  Stewart  v.  Spedden,  5  Md. 

433- 
Massachusetts.  —  Needham    v.    Ide, 

5  Pick.  510;  May  v.  Bradler,  127 
Mass.  414. 

Michigan.  —  Prentis    v.    Bates,    93 
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!\Iich.  234.  53  N.  W.  153,  17  L.  R. 
A.  494- 

Minnesota. — Woodcock  v.  John- 
son, 36  Minn.  217,  30  N.  W.  894. 

Mississippi.  —  Wood  v.  State,  58 
Miss.  741. 

Missouri.  —  State  v.  Erb,  74  Mo. 
199;  State  V.  Williamson,  106  Mo. 
162,    17   S.   W.   172. 

Montana.  —  Territory  v.  Hart,  7 
i\Iont.  489,   17  Pac.  718. 

Nebraska.  —  Schlencker  v.  State, 
9  Neb.  241,  I  N.  W.  857;  Bothwell 
V.  State,  99  N.  W.  669. 

New  Jersey.  —  Turner  v.  Chees- 
man,  15  N.  J.  Eq.  243 ;  Hyer  v.  Little, 
20  N.  J.  Eq.  443- 

Nezv  York.  —  Brand  v.  Brand,  39 
How.  Pr.  193 ;  Clark  v.  Sawyer,  3 
Sandf.  Ch.  351;  DeWitt  v.  Barly,  17 
N.   Y.  340. 

North  Carolina. —  McRae  v.  Mal- 
loy,   93    N.    C.    154. 

0/h'o.  — Clark  v.  State,  12  Ohio 
483,   40  Am.   Dec.    481. 

Pennsylvania.  —  Dickinson  z'.  Dick- 
inson, 61  Pa.  St.  401 ;  Pidcock  v.  Pot- 
ter, 68  Pa.  St.  342,  8  Am.  Rep.  181 ; 
Pannell  v.  Com.,  86  Pa.  St.  260. 

South  Dakota.  —  State  v.  Leehman, 
2   S.    D.    171,  49   N.   W.   3. 

Tennessee.  —  Puryear  v.  Reese,  6 
Cold.  21 ;  Gibson  v.  Gibson,  9  Yerg. 

329- 

Te.vas.  —  Mendiola  v.  State,  18 
Tex.  App.  462;  Scalf  v.  Collins  Co., 
80  Tex.   514,   16  S.  W.  314. 

Vermont.  —  Crane  z'.  Town  of 
Northfield,  33  Vt.  124;  Foster  v. 
Dickerson,  64  Vt.  233,  24  Atl.  253. 

Virginia.  —  Fishburne  v.  Fergu- 
son's Heirs,  84  Va.  87,  4  S.  E.  575- 

West  Virginia.  —  State  v.  Maier, 
36  W.  Va._757,  15  S.  E.  991. 

JVisconsiti.  — ■  Yanke  v.  State,  51 
Wis.  464,  8  N.  W.  276. 

In    the    case    of    the    Connecticut 


INSAXITY 


469 


witnesses  have  been  held  admissible  in  criminal  cases  in  reference 
to  the  capability  of  a  person  to  discriminate  between  right  and 
wrong-'* 

b.  Basis  of  Opinion. — The  facts  upon  which  the  opinion  of  a 
non-expert  witness  is  based  ought  to  be  such  as  to  furnish  a 
reasonable  foundation  for  such  opinion.'^     The  witnesses  need  not 


Mut.  ly.  Ins.  Co.  V.  Lathrop,  iii 
U.  S.  612,  it  v/as  held  that  non-pro- 
fessional witnesses  may  give  their 
opinions  and  impressions  concerning 
the  state  of  a  person's  mind,  in  con- 
nection with  the  facts  upon  which 
such  knowledge  is  based.  The  opin- 
ion of  the  court  contains  an  elaborate 
discussion  of  the  question  pro  and 
contra,  and  cites  many  leading  cases. 

Statements  of  witnesses  who  were 
well  acquainted  with  the  party  alleg- 
ed to  be  insane  to  the  effect  that 
"  he  was  not  a  man  of  capacity  and 
education  to  enable  him  to  understand 
long  accounts ;  that  he  was  rather 
dull,"  were  held  admissible.  Stewart 
V.  Conner,  13  Ala.  94. 

A  witness  who  has  had  the  oppor- 
tunity of  knowing  and  observing  a 
person  whose  sanity  is  impaired 
may  not  only  depose  to  the  facts 
but  may  also  give  his  opinion  or  be- 
lief. Norris  v.  State,  16  Ala.  776. 
See  also  Florey  Ex'r  v.  Florey,  24 
Ala.  241. 

A  witness,  even  though  not  an 
expert,  who  details  a  conversation 
between  himself  and  another,  may, 
in  connection  therewith,  state  his 
opinion,  belief  or  impression  as 
to  the  state  of  the  mind  of  such 
person  as  it  appeared  at  the  time 
of  the  conversation.  People  v.  San- 
ford,  43  Cal.  29, 

Witnesses  who  are  not  experts, 
having  stated  the  appearance,  con- 
duct, conversation  and  other  partic- 
ular facts  from  which  the  state  of 
a  person's  mind  may  be  inferred,  are 
always  at  liberty  to  state  their  in- 
ferences, conclusions  or  opinions  as 
the  result  of  these  facts.  Potts  v. 
House,  6  Ga.  324,  50  Am.  Dec.  329. 

The  opinions  of  non-expert  wit- 
nesses are  only  admissible  if  they 
state  the  facts  and  circumstances  up- 
on which  the  opinions  are  based.  So 
even  a  mother  of  a  person  alleged 
to    be    insane    may     not     state    her 


opinion  as  to  her  daughter's  insanity, 
where  she  neither  states  the  facts 
coming  under  her  observation  nor 
states  that  the  opinion  expressed  is 
the  result  of  such  observation. 
Welch   V.    Stipe,    95    Ga.    762,    22    S. 

E.  670. 

A  non-professional  witness  may 
state  what,  in  his  opinion,  the  mental 
condition  of  a  person  was  on  the  oc- 
casion in  question,  as  indicated  by 
his  conduct  and  appearance.  State 
V.  Shelton,  64  Iowa  333,  20  N.  W. 
459- 

The  abstract  opinion  of  any  wit- 
ness, medical  or  of  any  other  pro- 
fession, is  not  of  any  importance; 
the  opinion  must  be  given  from  the 
facts  and  circumstances  upon  which 
it  is  founded.  Stackhouse  v.  Horton, 
15  N.  J.  Eq.  202. 

A  non-professional  witness  may 
testify  to  the  apparent  physical  con- 
dition of  a  person  alleged  to  be  in- 
sane, and  as  to  whether  that  person 
acted  like  a  sane  or  insane  man. 
Cannady  v.  Lynch,  27  Minn.  435,  8 
N.  W.  164. 

A  non-professional  witness  was 
asked  in  reference  to  the  acts  and 
conduct  of  defendant,  alleged  to  be 
insane.  His  answer:  "His  acts 
were  insanity,  I  say,"  was  ruled  out 
as  it  was  neither  a  statement  of  facts 
nor  an  expression  of  a  permissible 
opinion.  Another  witness  was  asked 
on  his  cross-examination  to  state, 
from  what  he  knew  of  the  defendant 
and  had  seen  of  him,  whether  the 
latter  would  be  apt  to  know  right 
from  wrong,  and  such  question  was 
considered  admissible.  State  v. 
Leehman,  2  S.  D.  171,  49  N.  W.  3. 

74.  M'Naghten's    Case,    10   CI.    & 

F.  (Eng.)  200;  Smith  v.  State,  55 
Ark.  259,  18  S.  W.  237;  State  v. 
Porter,  34  Iowa  131 ;  Clark  v.  State, 
12  Ohio  483,  40  Am.  Dec.  481. 

75.  Potts  V.  House,  6  Ga.  324,  50 
Am,  Dec.  329;  Waters  v.  Waters,  35 

Vol.  VII 


470 


ixsAxirv. 


detail  every  fact  influencing  their  opinion,  because,  if  this  were 
required,  the  opinion  would  simply  amount  to  a  deduction  from 
the  facts  in  evidence,  and  that  is  the  duty  of  the  jury;^"  but  non- 
professional w^itnesses  should  not  be  asked  hyix^thetical  questions, 
as  to  the  sanity  or  insanity  of  a  person,  based  upon  facts  not 
stated  by  themJ'^ 

c.  Degree  of  Acquaintance.  —  A  non-professional  witness  who 
is  called  to  express  an  opinion  as  to  the  sanity  of  a  person  must 
have  had  such  acquaintance  with  that  person  as  to  enable  him  to 
form  a  correct  opinion  iu  regard  to  his  mental  stateJ^ 


Md.    531 ;    Foster    r.    Dickerson,    64 
Vt.  233,  24  Atl.  253. 

The  opinions  of  witnesses  as  to  the 
insanity  of  a  person,  in  connection 
with  the  facts  to  which  they  testify, 
are  generally  considered  to  depend  up- 
on their  position  toward  the  person 
alleged  to  be  insane,  which  may  or 
may  not  enable  them  to  form  a  cor- 
rect judgment  as  to  his  or  her  mental 
condition ;  however,  the  admissibility 
of  the  opinions  of  such  witnesses 
generally  depends  upon  the  character 
of  the  insanity  in  question.  The 
circumstances  must  be  such  as  to 
have  afforded  the  witnesses  the  op- 
portunity to  form  an  accurate  judg- 
ment with  reference  to  the  character 
or  degree  in  which  insanity  is  al- 
leged to  exist.  Powell  v.  State,  25 
Ala.  21. 

In  criminal  as  well  as  in  civil  cases, 
upon  an  issue  of  insanity,  a  layman, 
when  called  as  a  witness,  may  give 
an  opinion,  but  in  such  cases  there 
must  be  laid  a  foundation  upon 
which  the  opinion  called  for  is  to 
rest  for  support.  The  preliminary 
examination  must  develop  sufficient 
facts  to  show  the  competency  of  the 
witness  —  i.  e.,  sufficient  to  show  that 
he  is  in  a  position  to  give  an  opinion 
which  will  possess  at  least  some 
value  as  testimony.  The  foundation 
facts  must  furnish  a  rational  ground 
for  the  opinion.  "  No  inflexible^ 
rule  has  been  formulated  by  the 
courts  which  will  exactly  measure 
the  amount  of  testimony  required  to 
show  competency  to  give  opinion 
evidence.  In  such  cases  the  conclu- 
sion to  be  reached  by  a  trial  court 
is  necessarily  within  the  domain  of 
discretion  and  will  depend  upon  the 
peculiar  facts  of  each  case  as  devel- 
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oped    by    the    testimony.       State    v. 
Barry,  1 1  N.  D.  428,  92  N.  W.  809. 

76.  Mull  V.  Carr,  5  Ind.  App.  491, 
32  N.  E.  591 ;  Stubbs  v.  Houston, 
23  Ala.  555;  Parrish  v.  State  (Ala.), 
36   So.    1012. 

The  opinion  of  a  non-professional 
witness  as  to  the  sanity  or  insanity 
of  a  person  is  admissible  in  evidence 
when  the  witness  has  had  an  op- 
portunity, by  association  and  observa- 
tion, to  form  such  an  opinion,  and  it 
is  of  no  importance  whether  or  not 
the  witness  is  able  to  detail  certain 
specific  facts  of  themselves  showing 
sanity  or  insanity.  The  ability  of  the 
witness  to  detail  such  facts  may  add 
to  the  weight  of  the  opinion  given, 
but  does  not  of  necessity  affect  the 
question  of  the  admissibility  of  the 
testimony.  Brown  v.  Com.,  14  Bush 
(Ky.)  398;  Newcomb's  Ex'r  z/.  New- 
comb,  96  Ky.  120,  27  S.  W.  997. 

77.  In  re  Dunham,  27  Conn.  192, 
Pittard  v.  Foster,  12  111.  App.  132; 
State  V.  Klinger,  46  Mo.  225;  St. 
Louis  ]\Iut.  L.  Ins.  Co.  v.  Graves, 
6  Bush   (Ky.)  268. 

The  opinion  of  a  non-expert  wit- 
ness in  answer  to  an  inquiry  which 
apparently  embraces  the  whole  merits 
of  the  case  and  leaves  nothing  for 
the  jury  to  decide  is  inadmissible. 
Pelamourges  v.   Clark,  9  Iowa  i. 

78.  Norris  v.  State,  16  Ala.  776; 
Florey  v.  Florey,  24  Ala.  241 ;  Ford 
V.  State,  71  Ala.  385;  O'Connor  v. 
Madison,  98  Mich.  183,  57  N.  W.  105 ; 
Wood  V.  State,  58  Miss.  741 ;  Thomas 
V.  State,  40  Tex.  60;  Campbell  v. 
State,  ID  Tex.  App.  560;  Harris  v. 
State,  18  Tex.  App.  287;  McLeod  v. 
State,   31   Tex.   Crim.    331.   20   S.   W. 
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On  questions  of  insanity  the  opin- 
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B.  Expert  Witnesses.  —  a.  Competency.  —  On  the  question  of 
insanity  the  opinions  of  expert  witnesses  are  admissible.'^'' 

b.  Qualifications.  —  Opinions  of  professional  witnesses  who  have 
long  been  conversant  with  insanity  in  its  various  forms,  and  who 
hav€  had  the  care  and  superintendence  of  insane  persons,  are 
received  as  competent  evidence,  even  though  they  have  had  no 
opportunity  to  examine  the  particular  patient  and  observe  the 
symptoms  and  indications  of  the  disease  at  the  time  of  its  supposed 
existence.^" 

The  rule,  however,  as  to  the  minimum  qualifications  of  an  expert 
on  the  question  of  insanity  is  not  uniform  in  the  different  jurisdic- 
tions. It  seems  to  be  essential  that  a  professional  witness  should 
be,  or  at  least  profess  to  be,  an  expert  on  the  general  subject  under 
discussion,^^  and  it  has  been  held  that  at  least  a  general  knowledge 
as  a  medical  man  is  required  to  enable  one  to  testify  as  an  expert 


ions  of  witnesses  not  physicians,  if 
preceded  by  the  facts  or  circum- 
stances upon  which  they  are  based, 
are  only  competent  when  given  by 
those  whose  long  intimacy  and 
familiarity  and  frequent  intercourse 
with  a  person  peculiarly  enable  them 
to  observe  any  mental  aberration  on 
his  part.  Roberts  v.  Trawick,  13 
Ala.  68. 

"  How  far  and  under  what  circum- 
stances a  witness  who  is  not  a  phy- 
sician may  give  his  opinion  ou  a 
question  of  sanity  is  a  ques- 
tion which  has  been  frequently 
before  this  court ;  the  following  prin- 
ciples seem  to  be  deducible  from  our 
decisions :  First,  that  an  unprofes- 
sional witness  cannot  give  his  opin- 
.  ion  on  a  question  of  sanity  vel  non, 
except  in  connection  with  the  facts 
on  which  it  is  based ;  secondly,  that 
facts  and  particular  acts  and  conduct 
iof  the  person  whose  sanity  is  in 
issue  are  competent  evidence  to  go 
before  the  jury;  third,  that  to  justify 
the  opinion  of  such  witness  it  must 
appear  that  he  occupied  a  position 
toward  the  person  alleged  to  be  in- 
sane which  enabled  him  to  form  a 
correct  judgment  as  to  his  mental 
condition."  In  re  Carmichael,  36 
Ala.  514. 

The  fact  that  non-professional  wit- 
nesses knew  the  defendant  for  a  con- 
siderable time  justifies  their  giving 
an  opinion  as  to  his  sanitv  or  insan- 
ity. Taylor  v.  State,  83  Ga.  647,  10 
S.   E.  442. 


When  a  witness  who  is  not  an  ex- 
pert has  had  an  acquaintance  with 
the  person  under  inquiry,  or  has  had 
conversations,  business  dealings  and 
ordinary  intercourse  with  him,  he 
may  state  liis  opinion  as  to  his  mental 
condition  without  predicating  other 
facts.     Sage  v.  State,  91  Ind.  141. 

The  testimony  of  the  superintend- 
ent of  an  insane  asylum  in  respect 
to  the  mental  condition  of  the  de- 
fendant while  he  was  in  the  asylum 
as  a  patient  is  admissible.  State  v. 
Pritchett,  106  N.  C.  667,  11  S.  E.  357. 

The  opinions  of  the  neighbors  of  a 
party  alleged  to  be  insane,  who  have 
known  him  long  and  well,  are  ad- 
missible together  with  the  facts  upon 
which  they  are  based.  Hiett  v.  Shull, 
36  W.  Va.  563,  15  S.  E.  146. 

79.  Parrish  v.  State  (Ala.),  36  So. 
1012;  Choice  V.  State,  31  Ga.  424; 
Davis  V.  State,  38  Md.  15;  Clark  v. 
Sawyer,  3  Sandf.  Ch.  (N.  Y.)  351; 
People  V.  Robinson,  i  Park.  Crim. 
(N.  Y.)   649. 

The  opinions  of  medical  men  skilled 
in  the  diseases  of  the  mind  are 
substantive  evidence  in  the  cause  in 
the  same  sense  that  the  evidence  of 
an  interpreter  of  an  unknown  lan- 
guage is  evidence  of  the  meaning  of 
that  language.  People  z'.  Thurston, 
2   Park.   Crim.    (N.   Y.)   49. 

80.  State  V.  Windsor,  5  Har. 
(Del.)  512;  Com.  v.  Rogers,  7  Mete. 

,(IMass.)   500,  41  Am.  Dec.  458. 

81.  Russell  V.  State,  53  INIiss.  367. 
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in  questions  pertaining  to  insanity."-  So  physicians  who  arc  in 
general  practice,  and  even  nurses  accustomed  to  attend  upon  the 
sick  are  held  competent  as  expert  witnesses  upon  insanity.*^ 

c.  Basis  of  Opinion.  —  Medical  witnesses  may  express  their  opin- 
ion as  to  the  sanity  or  insanity  of  a  person  based  upon  the  facts, 
either  from  their  own  observation  or  upon  hypothetical  statements, 
or  sometimes  upon  the  testimony,  or  part  thereof,  of  other  wit- 
nesses.'* 


82.  State  v.  Crisp,  126  Mo.  605, 
29  S.   W.  699. 

83.  Fairchild  v.  Bascomb,  35  Vt. 
398;  Hathaway  v.  National  Life  Ins. 
Co.,  48  Vt.  335;  Territory  v.  Davis, 
2  Ariz.  59,  ID  Pac.  359;  Davis  v. 
State,  35  Ind.  496,  9  Am.  Rep.  760. 

"  Where  the  defense  in  a  criminal 
case  is  insanity,  a  physician  who, 
when  offered  as  a  witness,  states  that 
he  has,  as  a  physcian,  studied  the  dis- 
ease of  insanity  sufficiently  well  to 
give  a  medical  opinion  as  to  the  dis- 
ease, and  diagnose  the  case,  is  com- 
petent to  testify  as  an  expert,  the 
extent  of  his  experience  and  learning 
going  only  to  his  credibilty."  Mont- 
gomery V.   Com.,  88   Ky.   509,    11    S. 

W.  475- 

A  practicing  physician  who  had 
lived  many  years  in  the  neighborhood 
of  the  person  whose  mental  condi- 
tion was  under  investigation,  and  had 
at  times  been  his  medical  advisor,  but 
had  never  had  charge  of  insane  per- 
sons, and  had  informally  advised 
patients  alleged  to  be  insane  to  be 
sent  to  an  asylum,  is  competent  to 
express  his  opinion  as  to  said  person's 
mental  unsoundness,  although  he  had 
not  made  any  special  study  of  in- 
sanity. Baxter  v.  Abbott,  7  Gray 
(Mass.)   71. 

But  in  the  case  of  Com.  v.  Rich, 
14  Gray  (Mass.)  335,  a  physician  was 
called  as  a  witness  who  testified  that 
he  had  been  in  practice  about  thirty 
years,  eleven  years  of  which  he  had 
resided  in  the  same  place  as  the 
prisoner  alleged  to  be  insane,  and 
where  the  murder  was  alleged  to 
have  been  committed,  that  he 
had  made  the  subject  of  mental  dis- 
ease a  study  but  not  a  special  study, 
that  he  had  considered  the  matter 
only  so  far  in  his  general  practice 
as  to  determine  whether  a  patient 
was  in  such  a  condition  of  mind  as 
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to  require  treatment  for  insanity,  and 
if  he  was,  he  had  been  accustomed 
to  call  in  the  services  of  a  specialist, 
or  recommend  the  removal  of  the 
patient  to  an  asylum  for  the  insane. 
The  court  held  that  "  such  witness 
was  not  competent  to  express  an 
opinion  as  an  expert  on  matters 
hypothetically  submitted  to  him,  and 
that  although  he  might  state  the 
symptoms  of  a  patient,  his  opinion, 
based  on  his  general  observation,  is 
not   admissible." 

A  witness  who,  although  a  practic- 
ing physician  for  twenty  years,  had 
never  made  the  subject  of  mental 
diseases  a  study,  was  not  an  expert 
on  such  matters,  and  was  not  an  ex- 
pert in  "  psychological  medicine," 
cannot  be  asked  his  opinion  of  a 
person's  sanity.  Russell  v.  State,  53 
J^Iiss.  367. 

84.  People  v.  Strait,  148  N.  Y. 
566,  42  N.  E.  1045 ;  McAllister  v. 
State,  17  Ala.  434,  52  Am.  Dec.  180; 
State  V.  Bailey,  4  La.  Ann.  ^,77 ; 
Brabo  v.  Martin,  5  La.  276;  Chandler 
v.  Barrett  Ex'r,  21  La.  Ann.  58,  99 
Am.  Dec.  701  ;  Hathorn  v.  King,  8 
Alass.  371,  5  Am.  Dec.  106;  Dickin- 
son V.  Barber,  9  Mass.  225,  6  Am. 
Dec.  58;  White  v.  Bailey,  10  Mich. 
155;  Clark  V.  State,  12  Ohio  483;  40 
Am.  Dec.  481 ;  Coyle  v.  Com.,  104 
Pa.  St.  117;  Puryear  v.  Reese,  6 
Cold.  (Tenn.)  21  ;  Gibson  v.  Gibson, 
9  Yerg.    (Tenn.)    329. 

Statement  of  Facts  by  Expert. 
"  The  jury  should  in  every  case 
distinctly  understand  what  are  the 
exact  facts  upon  which  the  expert 
bases  his  opinon.  This  is  perhaps 
best  accomplished  by  limiting  him 
to  answering  hypothetical  question'^, 
and  if  it  be  proper  in  any  case  to  per- 
mit an  exoert  who  has  heard  the 
testimony  of  a  particular  witness,  or 
of     all     the    witnesses,    to    give    his 
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(1.)  Personal  Observation.  — The  opinion  of  an  expert  is  admissible 
when  founded  upon  personal  observation  or  examination  of  the 
person   alleged   to   be    insane.*^     Thus,    the   opinion   of   the    family 


opinion  upon  such  evidence,  and 
there  be  any  conflict  of  evidence,  or 
any  doubt  as  to  what  the  evidence 
is,  he  should  be  required  to  state 
fully  his  understanding  as  to  what 
facts  are  established  by  such  testi- 
mony. In  such  case,  the  jury  will  be 
able  to  determine  whether  his  opinion 
is  based  upon  the  evidence  in  the 
case  as  they  understand  it,  or  other- 
wise. Any  other  rule,  it  seems  to 
us,  leaves  the  jury  entirely  in  the 
dark  as  to  the  most  important  fact  — 
viz.,  whether  the  opinion  is  based 
upon  the  evidence  as  they  understand 
it,  or  upon  some  other  construction 
of  the  evidence  not  in  their 
opinion  justified  by  the  testimony 
in  the  case."  Bennett  v.  State,  57 
Wis.  69,  14  N.  Y.  912,  46  Am. 
Rep.   26. 

85.  IMcAIlister  v.  State,  17  Ala. 
434,  52  Am.  Dec.  180;  Potts  v. 
House,  6  Ga.  324,  i  Am.  Dec.  329; 
People  V.  Strait,  148  N.  Y.  566,  42 
N.   E.    1045. 

A  physician  may  be  allowed  to  ex- 
press his  opinion  as  to  the  mental 
soundness  or  unsoundness  of  a  per- 
son, if  such  physician  had  met  and 
conversed  with  the  person  in  ques- 
tion.    In  re  Carmichael,  2,6  Ala.  514. 

If  a  physician  visits  a  person  and 
from  actual  examination  or  observa- 
tion becomes  acquainted  with  his 
mental  condition,  he  may  under  such 
circumstances  state  to  the  jury  his 
opinion  as  to  the  sanity  or  insanity 
of  the  person  at  the  time  when  he 
thus  observed  or  examined  him. 
State  V.  Felter,  25  Iowa  67. 

The  opinion  of  a  physician  who 
was  not  an  attending  physician,  but 
had  made  only  a  single  examination 
while  the  suit  was  pending,  is  incom- 
petent as  to  the  mental  condition  of 
the  person  in  question.  Fayette  v. 
Chesterville,  77  Me.  28. 

In  the  case  of  State  v.  Welsor, 
117  Mo.  570,  21  S.  W.  443,  an  expert 
witness  was  asked  to  state  his  opin- 
ion as  to  the  condition  of  defendant's 
mind  at  the  time  of  the  homicide, 
judging  from  a  personal  examination 
which  he    had    had    of    him    in  jail 


since  the  homicide  was  committed, 
and  from  a  hypothetical  case  upon 
which  he  had  already  expressed  his 
opinion.  It  was  held  that  the  ques- 
tion was  improper,  since  the  hypothet- 
ical case  and  the  personal  examina- 
tion could  not  be  confounded  in  the 
same   question. 

The  opinion  of  an  expert  as  to 
whether  from  the  prisoner's  physical 
appearance  and  manner  at  the  trial 
he  believed  him  to  have  had  delirium 
tremens  six  months  previously,  when 
the  crime  was  committed,  is  inad- 
missible in  evidence.  Bowden  v. 
People,   12  Hun    (N.   Y.)   85. 

^liller  V.  State  (Te.x.  Grim.),  71 
S.  W.  20.  This  case  was  a  trial  on 
a  charge  of  theft  and  the  defense 
was  insanity.  The  opinion  of  a  phy- 
sician who  was  sent  to  examine  the 
defendant  while  he  was  in  jail,  to 
the  effect  that  the  defendant  at  the 
time  was  in  perfect  health,  was  held 
competent  as  tending  to  show  that 
in  an  alleged  fit  which  defendant  had 
in  jail   he   was   shamming. 

To  show  the  insanity  of  a  person 
accused  of  murder,  evidence  was  in- 
troduced tending  to  prove  strange 
and  unaccountable  conduct  on  his 
part  and  that  he  was  sick  and  greatly 
prostrated  while  in  jail  a  few  days 
after  the  homicide.  In  rebuttal  an 
expert  witness  was  allowed  to  testify 
as  to  whether  he  thought  the  de- 
fendant's condition  was  feigned  or 
otherwise,  after  he  had  stated  that 
the  defendant  had  detailed  to  him  his 
feelings  and  symptoms,  although  the 
expert  had  not  been  present  at  the 
time  of  the  defendant's  sickness. 
State  V.  Hayden,  51  Vt.  296. 

In  the  case  of  People  v.  Kemmlcr, 
119  N.  Y.  580,  24  N.  E.  9,  the  court 
permitted  the  physicians  who  had 
observed  the  defendant  in  his  cell 
and  in  the  courtroom,  and  were  called 
as  witnesses  for  the  people,  to  tes- 
tify as  to  his  mental  condition,  and 
it  was  argued  that  either  the  relation 
of  patient  and  physician  existed  or 
else  the  prisoner  was  compelled  to 
furnish  evidence  against  himself.  It 
was     held    that    since     they    simply 
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physician    who   has    had    experience   and    whose    opportunities    for 
observation  are  exceptional  is  admissible,^" 

(2.)  Hypothetical  Questions.  —  A  professional  witness  may  express 
his  opinion  as  to  a  person's  mental  soundness  on  a  hypothetical 
statement  of  facts  based  upon  the  evidence.*^     Questions  containin<j 


stated  their  opinion  of  his  mental 
condition  as  they  saw  him  in  his  cell 
and  in  the  courtroom,  but  gave  no 
evidence  of  his  statements  or  of  his 
physical  condition,  such  evidence 
was  unobjectionable. 

On  a  question  of  insanity,  it  was 
held  proper  for  an  expert  to  de- 
scribe the  extraordinary  manifesta- 
tions in  the  conduct  and  behavior  of  a 
patient,  and  of  the  depressing  effect 
which  the  vice  of  self-abuse  had  up- 
on his  mind.  In  this  case,  the  phy- 
sician called  as  an  expert  had  ex- 
amined the  person  in  question  shortly 
before  the  commission  of  the  homi- 
cide.    Coyle  V.  Com.,  104  Pa.  St.  117. 

An  expert  witness  may  express  an 
opinion  as  to  the  sanity  of  a  de- 
fendant whom  he  had  examined  an 
hour  after  the  commission  of  the 
crime.  An  expert  who  had  observed 
the  prisoner  while  he  was  on  the 
witness  stand  may  testify  as  to  his 
mental  capacity.  Com.  v.  Buccieri, 
153   Pa.   St.  535,  26  Atl.  228. 

86.  Pigg  V.   State,  43  Tex.   108. 
The  family  physician  of  a  person 

accused  of  murder  may  be  asked  the 
following  questions  as  to  her  sanity: 
"  From  your  treatment  of  her,  from 
her  ailments,  and  all  you  know  of 
her,  was  she  of  an  ordinarily  good 
mind,  or  was  she  what  you  would 
ordinarily  call  a  weak-minded 
woman?"  People  v.  Worthington, 
105  Cal.  166,  38  Pac.  689. 

87.  Parrish  v.  State  (Ala.),  36 
So.  1012;  People  V.  Sutton,  y^  Cal. 
243,  15  Pac.  86;  Rush  z'.  Megee,  36 
Ind.  69;  McCarty  v.  Com.,  14  Ky. 
L.  Rep.  285,  20  S.  W.  229;  Wood- 
bury V.  O'bear,  7  Gray  (Mass.)  467; 
Reed  v.  People,  i  Park  Crim.  (N. 
Y.)  481;  People  V.  Thurston,  2  Park 
Crim.  (N.  Y.)  49;  People  v.  Lake, 
12  N.  Y.  358;  Pidcock  v.  Potter,  68 
Pa.  St.  342,  8  Am.  Rep.  181;  Webb 
V.  State,  9  Tex.  App.  490;  Luning 
V.  State,  I  Chand.  (Wis.)  178,  52 
Am.  Dec.  153.  See  also  M'Naght- 
en's  Case,  10  CI.  &  F.   (Eng.)  200. 
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It  is  not  the  province  of  an  e.\- 
pcrt  to  draw  inferences  of  fact  from 
the  evidence,  but  simply  to  declare 
his  opinion  upon  a  known  or  hypo- 
thetical state  of  facts.  United  States 
v.  AIcGluc,  I  Curt,  i,  26  Fed.  Case 
No.   15,679. 

When  an  expert  witness  has  ex- 
pressed an  opinion  based  on  facts 
assumed  by  the  party  introducing 
him  to  have  been  proved,  upon  a 
hypothetical  case,  put  by  such  party, 
the  other  party  may  cross-examine 
him  by  taking  his  opinion  based  on 
any  other  state  of  facts  assumed  by 
him  to  have  been  proven  by  the  evi- 
dence, or  upon  a  hypothetical  case 
put  by  him.  Davis  v.  State,  35  Ind. 
496,   9   Am.    Rep.   760. 

Although  a  question  propounded  to 
a  medical  expert,  not  hj^jothetically, 
but  based  on  the  evidence,  if  con- 
sidered separate  and  apart  from  the 
remainder  of  his  examination,  would 
appear  to  be  highly  improper,  yet 
when  it  appears  from  his  antecedent 
examination  that  the  witness  had  ex- 
pressed like  opinions  in  answer  to 
proper  hypothetical  questions,  the 
error  may  be  regarded  as  immaterial. 
Jones  V.  People,  23  Colo.  276,  47 
Pac.  275. 

In  a  case  where  the  mental  condi- 
tion of  the  grantor  of  a  deed  is  in 
question,  a  medical  witness  was 
asked,  after  a  hypothetical  statement 
of  the  facts,  whether  the  grantor  had 
in  his  opinion  "  the  usual  and  ordi- 
nary capacity  for  doing  business."  It 
was  held  that  the  expert  was  compe- 
tent to  give  the  opinion  asked.  Poole 
z>.  Dean,  152  Mass.  589,  26  N.  E.  406. 

The  opinions  of  medical  witnesses 
who  have  heard  only  a  portion 
of  the  testimony  in  relation  to 
the  condition  of  the  mind  of  the 
defendant  and  without  any  pre- 
vious acquaintance  with  him,  are 
inadmissible.  A  medical  witness 
who  has  been  present  during  the 
whole  trial  and  has  heard  all  of  the 
evidence,  but  had  no  previous  knowl- 
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facts  not  supported  by  evidence  in  the  case  are  improper.^* 
An  expert  witness  should  not  be  permitted  to  state  his  opinion 
upon  a  hypothetical  question  only  partially  based  upon  proved  facts, 
yet  the  hypothesis  need  not  include  all  the  facts  in  evidence  in  the 
case;®"  but  it  would  be  objectionable  if  it  failed  to  present  the  facts 
which  it  did  include,  in  their  just  and  true  relation  i**^  but  on  cross- 
examination  abstract  or  theoretical  questions,  not  founded  upon  the 
facts  of  the  case  on  trial,  may  be  added  for  the  purpose  of  testing 
the  knowledge  and  information  of  the  witness  as  to  the  subject 
upon  which  he  has  been  examined,  and  his  competency  to  give  the 


edge  of  the  prisoner,  cannot,  if  the 
evidence  be  objected  to,  give  his 
opinion  as  to  the  state  of  the  prison- 
er's mind  at  the  time  of  the  com- 
mission of  the  alleged  offense,  but 
he  may  be  asked  whether  such  and 
such  appearances  were  symptoms  of 
insanity,  and  whether  such  a  fact,  if 
it  exists,  is,  or  is  not,  an  indication 
of  insanity.  People  v.  Lake,  12  N. 
Y.  358. 

When  medical  experts  are  called 
solely  as  such,  the  better  practice  is 
to  allow  them  to  remain  in  the  room 
and  hear  the  testimony  of  all  the 
other  witnesses,  in  order  that  they 
may  form  an  opinion  from  the  whole 
testimony.  Still,  where  this  has  not 
been  done  a  hypothetical  case  embrac- 
ing the  facts  in  evidence  may  in  all 
cases  be  submitted  to  them  for  their 
opinion.  Johnson  v.  State,  10  Tex. 
App.  571. 

A  medical  witness  after  hearing  the 
evidence  of  others  may  be  called  to 
prove  the  general  effect  of  a  disease 
described  by  them  upon  the  mind  of 
the  person  in  question,  and  may  be 
asked  the  following  question  :  "  Sup- 
pose a  man  had  inherited  a  predispo- 
sition to  insanity,  would  great  mental 
anxiety,  loss  of  property,  or  the  honor 
of  one's  family,  and  losses  of  other 
kinds,  be  likely  to  develop  the  dis- 
ease?" De  Jarnette  v.  Com.,  75  Va. 
867. 

A  professional  witness  who  had 
heard  all  the  evidence  in  the  case  is 
permitted  to  state  his  opinion  as  to 
respondent's  sanity  or  insanity  in  an- 
swer to  a  hypothetical  question 
framed  as  follows  :  "  Supposing  all 
these  facts  you  have  heard  testified 
to     .     .     .     are    true,    what    is    your 


opinion  —  do  you  think  he  was  sane 
or  insane  at  the  time  of  the  alleged 
murder?"  State  v.  Hayden,  51  Vt. 
296. 

Medical  experts  should  give  their 
opinion  as  to  the  sanity  or  insanity 
of  a  person  in  answer  to  hypothetical 
questions,  except,  first,  where  there  is 
no  conflict  of  evidence  upon  the  ma- 
terial facts,  and  second,  where  the 
expert  is  personally  acquainted  with 
the  material  facts  in  the  case.  State 
V.  ^Nlaier,  36  W.  Va.  757,  15  S.  E.  991. 

88.  Parrish  v.  State  (Ala.),  36 
So.  1012;  State  V.  Hanley,  34  Alinn. 
430,  26  N.  W.  397 ;  State  v.  Scott,  41 
Minn.  365,  43  N.  W.  62;  Kearney  7/. 
State,  68  Miss.  233,  8  So.  292;  State 
V.  Dunn,  179  Mo.  95,  77  S.  W.  848. 

On  a  trial  for  murder  the  refusal 
of  the  court  to  permit  a  hypothetical 
question,  assuming  that  the  defend- 
ant had  been  subject  to  epileptic  fits, 
to  be  put  to  a  medical  expert,  on  the 
ground  that  there  had  been  no  proof 
of  epilepsy,  is  not  objectionable 
where,  at  the  time  of  making  the  rul- 
ing, the  only  evidence  in  the  case  on 
the  subject  was  that  the  defendant 
had  fallen  and  become  unconscious 
on  a  certain  occasion,  without  any 
testimony  as  to  whether  it  was  an 
epileptic  seizure  or  a  mere  fainting 
fit.  People  V.  Tuczkewitz,  149  N.  Y. 
240,  43  N.  E.  548. 

89.  State  v.  Reddick,  7  Kan.  143; 
Schissler  z'.  State  (Wis.),  99  N.  W. 
593- 

In  re  Mason,  38  N.  Y.  St.  533,  14 
N.  Y.  Supp.  434;  Burgo  v.  State,  26 
Neb.  639,  42  N.  E.  701.  See  also 
Parrish  v.  State  (Ala.),  36  So.  1012. 

90.  In  re  Barber,  63  Conn.  393, 
27  Atl.  973,  22  L.  R.  A.  90;  People  v. 
Kemmler,  119  N.  Y.  580,  24  N.  E.  9. 
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opinion  which  he  may  have  pronounced  on  his  direct  examination."' 
(3.)  Facts  in  Evidence.  —  The  opinion  of  medical  men  in  reference 
to  sanity  founded  on  facts  detailed  by  other  witnesses  is  admissible 
evidence,"-  and  it  has  been  held  improper  to  permit  an  expert  to 
give  his  opinion  upon  anything  short  of  the  whole  evidence  in 
the  case,  whether  he  has  personally  heard  it,  or  it  is  stated  to 
him  hypothetically,"''  but  he  should  not  be  allowed  to  give  an  opinion 
upon  the  general  question  of  sanity  or  insanity  from  the  evidence 
in  the  case  not  stated  hypothetically,  as  that  would  practically  put 
him  in  the  place  of  the  jury."* 


91.  People  V.  Augsbury,  gy  N.  Y. 
501;  Parrish  v.  State  (Ala.),  36  So. 
1012;  People  V.  Sutton,  73  Cal.  243, 
15  Pac.  86. 

In  the  case  of  State  v.  Winter,  72 
Iowa  627,  34  N.  W.  475,  the  court 
held  that  it  was  not  competent  to 
ask  a  medical  expert  whether  or  not 
a  certain  kind  of  insanity  was  recog- 
nized by  medical  authorities,  but  such 
question  was  held  admissible  on 
cross-examination. 

92.  Potts  V.  House,  6  Ga.  324,  50 
Am.  Dec.  329;  Choice  v.  State,  31 
Ga.  424;  Heald  v.  Thing,  45  Me.  392; 
State  V.  Meyers,  99  Mo.  107,  12  S.  W. 
516;  State  V.  Dunn  (Mo.),  77  S.  W. 
848. 

Where  a  confession  is  shown  and 
there  is  evidence  tending  to  show  that 
the  defendant  at  the  time  of  confes- 
sion was  laboring  under  delirium 
tremens,  or  was  otherwise  insane,  the 
opinion  of  an  expert  may  properly  be 
taken  upon  the  defendant's  mental 
condition  as  indicated  by  the  proven 
fact.  State  v.  Feltes,  51  Iowa  495,  i 
N.  W.  755. 

In  a  murder  case,  where  the  de- 
fense was  insanity,  a  medical  witness 
was  asked  this  question  :  "  Q.  —  Now, 
I  will  ask  you,  doctor,  if  you  have 
been  sitting  here  and  heard  the  de- 
fendant's testimony ;  yes,  or  no. 
Ans.  —  Yes.  Q.  —  Is  there  any  form 
of  insanity  known  to  the  medical  pro- 
fession, where  the  mind  at  fits,  comes, 
and  then  there  is  a  blank  and  it  goes? 
Ans.  —  I  do  not  know  of  any  such 
form."  The  court  held  the  questions 
perfectly  proper.  People  v.  Osmond, 
138  N.  Y.  80,  33  N.  E.  739. 

After  testifying  that  he  had  heard 
the  evidence  in  this  case  upon  the 
question  of  insanity,  an  expert  wit- 
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ness  was  asked  this  question  :  "  Now, 
from  what  you  have  heard  detailed  by 
the  witness,  what  have  you  to  say  as 
to  whether  the  defendant  knows 
moral  good  from  evil,  or  right  from 
wrong?"  This  question  was  held  ad- 
missible as  relating  to  the  mental 
condition  of  the  defendant.  State  v. 
Leehman,  2  S.  D.  171,  49  N.  W.  3. 

93.  Webb  v.  State,  9  Tex.  App. 
490;  People  f.  Thurston,  2  Park. 
Crim.   (N.  Y.)  49. 

94.  M'Naghten's  Case,  10  CI.  &  F. 
(Hng.)  200;  People  v.  Lake,  12  N.  Y. 
358 ;  State  z'.  Felter,  25  Iowa  67  ;  Jerry 
V.  Townshend,  9  Md.  145 ;  State  v. 
Scott,  41  Minn.  365,  43  N.  W.  62; 
Porter  v.  State,  135  Ala.  51,  33  So. 
694;  State  V.  Brown  (Mo.),  79  S.  W. 
nil. 

But  in  Choice  v.  State,  31  Ga.  424, 
it  was  said  that  while  it  is  improper 
to  ask  an  expert  what  is  his  opinion 
upon  the  case  on  trial,  he  may  be 
asked  his  opinion  upon  a  similar 
case  hypothetically  stated. 

In  the  case  of  People  v.  McElvaine, 
121  N.  Y.  250,  24  N.  E.  465,  18' Am. 
St.  Rep.  820,  the  court  held  it  not 
competent  in  any  case  to  predicate  a 
hypothetical  question  to  an  expert 
upon  all  the  evidence  in  the  case, 
whether  he  had  heard  it  or  not,  upon 
the  assumption  that  he  then  recol- 
lected it,  for  it  would  then  be  impos- 
sible for  the  jury  to  determine  the 
facts  upon  which  the  witness  based 
his  opinion,  and  whether  such  facts 
were  proved  or  not.  In  that  case,  a 
medical  expert  had  been  asked  the 
following  question :  "  Based  upon 
the  whole  testimony  of  the  prosecu- 
tion and  the  defense  .  .  .  and 
everything  that  you  have  heard  here 
sworn  to,  now  will  you  answer  the 
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3.  Reputation  and  Hearsay.  —  Evidence  of  reputation  and  public 
opinion  is  inadmissible  to  show  insanity. '^^ 

4.  Inquisition.  —  An  inquisition  of  lunacy  is  prima  facie  evidence 
on  the  question  of  sanity  or  insanity,""  at  the  time  when  the  adjudi- 


question  ?  "  It  was  held  that  an  opin- 
ion in  answer  to  such  a  question  as  to 
the  sanitv  of  a  person  was  inadmis- 
sible. 

When,  on  a  trial  for  murder,  a 
hypothetical  question  put  by  the  de- 
fendant to  a  medical  e.xpert  concludes 
by  asking  his  judgment  as  to  what 
would  be  a  man's  mental  condition 
at  the  time  of  the  act,  it  is  proper 
for  the  court  to  exclude  an  answer 
that,  under  the  circumstances,  rhe 
witness  did  not  believe  the  man 
would  be  responsible  for  his  acts,  and 
to  confine  the  witness  to  stating  what 
the  man's  mental  condition  would  be. 
People  V.  Tuczkewitz,  149  N.  Y.  240, 
43  N.  E.  548. 

In  the  case  of  State  v.  Coleman, 
20  S.  C.  441,  the  court  says  that  the 
testimony  of  scientific  experts  should 
be  given  in  the  abstract  rather  than 
in  the  concrete  upon  facts  proved, 
and  not  on  the  general  merits  of  the 
case,  though  they  may  give  an  opin- 
ion upon  a  siinilar  case  hypothetically 
stated. 

95.  Alabama.  —  Parrish  v.  State, 
36  So.  1012. 

California.  —  People  v.  Pico,  62 
Cal.  50. 

Connecticut.  —  State  v.  Hoyt,  47 
Conn.  518,  36  Am.  Rep.  89. 

Georgia.  —  Foster  v.  Brooks,  6  Ga. 
287;  Choice  V.  State,  31  Ga.  424; 
Brinkley  v.  State,  58  Ga.  296. 

Indiana.  —  Grubb  v.  State,  117  Ind. 
277,  20  N.  E.  257,  725. 

lozva.  —  Ashcraft  v.  DeArmond,  44 
Iowa  229. 

Massachusetts.  —  Townsend  z'.  Pep- 
perell,  99  Mass.  40. 

Montana.  —  State  v.  Lagoni,  76 
Pac.  1044. 

Pennsylvania.  —  Pidcock  v.  Potter, 
68  Pa.  St.  348,  8  Am.  Rep.  181. 

r^.vflj.  —  Ellis  V.  State,  2^  Tex. 
Crim.  86,  24  S.  W.  894. 

A  witness  cannot  be  allowed  to  tes- 
tify to  what  somebody  else  said  about 
the  acts  or  conduct  of  the  person  al- 
leged to  have  been  insane.  Kidder 
V.   Stevens,  60  Cal.  414. 


Admission  papers  of  an  insane 
asylum  containing  questions  and  an- 
swers appended  to  the  "  physician's 
return "  are  mere  hearsay  and  not 
competent  to  show  insanity  at  the 
date  of  the  return.  Butler  v.  St. 
Louis  Life  Ins.  Co.,  45  Iowa  93. 

Rumors  and  even  general  reputa- 
tion are  not  competent  to  prove  in- 
sanity. McLane  v.  Elder  (Tex.),  23 
S.  W.  757. 

But  the  taint  of  hereditary  insanity 
in  the  family  of  a  person  alleged  to 
be  insane  may  be  proved  by  reputa- 
tion. State  V.  Windsor,  5  Har. 
(Del.)  512. 

96.  Georgia.  —  Field  v.  Lucas,  21 
Ga.  447,  68  Am.  Dec.  465. 

Kentucky.  —  Wall  v.  Hill's  Heirs, 
I  B.  Mon.  290,  36  Am.  Dec.  578. 

Massachusetts.  —  Garnett  v.  Gar- 
nett.  114  Mass.  379,  19  Am.  Rep.  369. 

New  Jersey.  —  Hill's  Ex'rs  v.  Day, 
34  N.  J.  Eq.  150.   _ 

New  York.  —  Hirsch  v.  Trainer,  3 
Abb.  Pr.  (N.  C.)  274;  Goodell  v. 
Harrington,  3  T.  &  C.  345 ;  Hicks  v. 
^Marshall,  8  Hun  327;  Lewis  v.  Jones, 
50  Barb.  645. 

Pennsylvania.  —  Rogers  v.  Walker, 
6  Pa.  St.  371,  47  Am.  Dec.  470;  Har- 
den V.  Hays,  9  Pa.  St.  151 ;  In  re 
Gangwere's  Estate,  14  Pa.  St.  417,  53 
Am.  Dec.  554;  Noel  v.  Karper,  53 
Pa.  St.  97;  Titlow  V.  Titlow,  54  Pa. 
St.  216,  93  Am.  Dec.  691 ;  Leckey  v. 
Cunningham,  56  Pa.  St.  370;  McGin- 
nis  V.  Com.,  74  Pa.  St.  245  ;  Lancaster 
Co.  Bank  v.  Moore,  78  Pa.  St.  407, 
21  Am.  Rep.  24;  In  re  Gensemer's 
Estate,  170  Pa.  St.  96,  32  Atl.  561. 

Texas.  —  Grimes  v.  Shaw,  2  Tex. 
Civ.  App.  20,  21  S.  W.  718;  see  also 
State  V.  Glindemann,  34  Wash.  221, 
75  Pac.  800,  loi  Am.  St.  Rep.  looi. 

The  record  of  proceedings  of  a 
commission  for  the  purpose  of  deter- 
mining whether  a  person  alleged  to 
be  insane  is  a  proper  subject  to  be 
admitted  to  an  insane  asylum,  cannot 
be  used  as  evidence  in  a  criminal  pro- 
ceeding against  such  person.  Naanes 
V.  State,  143  Ind.  299,  42  N.  E.  609. 
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cation  was  madc,^^  but  not  conclusive  proof  of  it.""  Such  inquisi- 
tion is  only  presumptive  proof  against  persons  not  parties  or 
privies."" 


The  adjudication  of  selectmen  of 
a  town  that  a  person  was  insane  is 
admissible  and  cannot  be  impeached 
by  parol  evidence.  Eastport  v.  Bel- 
fast, 40  Me.  262. 

97.  Clark  v.  Trail,  i  Mete.  (Ky.) 
35;    Burnham    v.    Mitchell,    34    Wis. 

An  inquisition  of  lunacy  is  com- 
petent and  prima  facie  evidence  that 
at  the  time  it  was  taken  the  grantor 
of  a  deed  was  of  unsound  mind. 
Rider  V.  Miller,  86  N.  Y.  507. 

The  verdict  of  a  jury  in  a  county 
court  to  the  effect  that  a  person  was 
sane  at  a  particular  time  is  not  to  be 
considered  prima  facie  evidence  of  his 
being  sane  at  a  previous  or  later  date. 
Emery  v.   Hoyt,  46  111.  258. 

A  verdict  and  judgment  on  peti- 
tion for  guardianship  over  a  person 
alleged  to  be  insane,  by  which  such 
person  was  found  not  to  be  insane 
at  the  time  of  the  filing  of  the  peti- 
tion and  the  verdict,  are  not  conclu- 
sive evidence  of  the  sanity  of  a  per- 
son during  the  period  between  peti- 
tion and  verdict ;  but  the  verdict  and 
judgment  are  admissible  upon  the 
question  of  insanity  at  the  time  when 
they  were  rendered.  Gibson  z'. 
Soper,  6  Gray  (Mass.)  279,  66  Am. 
Dec.  414. 

The  record  of  an  adjudication  of 
insanity  cannot  relate  back  to  a  prior 
time  as  evidence  of  incapacity,  nor  to 
the  future,  except  by  the  presumption 
that  insanity  continued,  but  when  it 
is  shown  that  the  mental  condition 
had  been  the  same  for  a  considerable 
time  and  was  the  same  at  the  date  of 
the  act  to  be  affected  by  it  as  when 
the  adjudication  took  place,  the  ad- 
judication is  none  the  less  competent. 
Giles  V.  Hodge,  74  Wis.  360,  43  N. 
W.  163. 

98.  England.  —  Sergeson  r.  Sealy, 
2   Atl.  412. 

New  jersey.  —  Whitenack  v.  Stryk- 
er,  2  N.  J.  Eq.  8;  Hunt  v.  Hunt,  13 
N.  J.  Eq.   161. 

New  York.  —  L'Amoreux  v.  Cros- 
by, 2  Paige  422,  22  Am.  Dec.  655 ; 
Osterhout  v.  Shoemaker,  3  Hill  513; 
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Hart  r.  Deamer,  6  Wend.  497; 
Searles  v.  Harvey,  6  Hun  658;  Van 
Deusen  v.  Sweet,  51  N.  Y.  378. 

North  Carolina.  —  Parker  v.  Davis, 
53  N.  C.  460. 

Vermont.  —  Shumway  v.  Shumway, 
2  Vt.  339- 

An  order  of  commitment  of  a  per- 
son to  an  insane  asylum  is  not  con- 
clusive evidence  of  his  insanity  in  an 
action  brought  by  him  for  a  malicious 
prosecution.  Kellogg  v.  Cochrane,  87 
Cal.  192,  25  Pac.  677,  12  L.  R.  A.  104. 
But  the  verdict  of  a  jury  to  the  effect 
that  the  defendant  was  insane  at  the 
time  it  was  rendered  is  conclusive 
and  admissible  as  tending  to  prove 
that  he  may  have  been  insane  at  the 
time  his  offense  was  committed.  Peo- 
ple V.  Farrell,  31  Cal.  576. 

An  inquisition  of  lunacy  is  conclu- 
sive evidence  as  to  the  insanity  of  the 
person  under  the  Indiana  statute. 
Redden  z:  Baker,  86  Ind.  191. 

Entries  and  Record  of  a  Probate 
Court  to  the  effect  that  a  certain  per- 
son was  insane,  and  containing  an  or- 
der for  him  to  be  sent  to  an  asylum, 
are  not  conclusive  evidence  of  his  in- 
sanity. Newton  v.  Mutual  Ben.  L. 
Ins.  Co.,  76  N.  Y.  426,  32  Am.  Rep. 

Evidence  to  show  a  lucid  interval 
is  inadmissible  to  controvert  an  ad- 
judication of  lunacy.  Rannells  z'. 
Gerner,  80  j\Io.  474. 

99.  An  inquisition  of  lunacy  is  not 
conclusive  evidence  as  to  the  sanity 
or  insanity  of  a  person,  since  such 
judgment  or  inquest  is  binding  only 
between  the  parties  concerned.  Lucas 
V.   Parsons,  23  Ga.  267. 

In  the  case  of  Hopson  v.  Boyd,  6 
B.  Mon.  (Ky.)  296,  it  was  held  that 
an  inquisition  of  lunacy  is  only  prima 
facie  evidence  as  to  the  past  condition 
of  the  person  in  reference  to  stran- 
gers. In  Kentucky,  such  an  inquisi- 
tion seems  to  be  entitled  to  very  lit- 
tle consideration  as  to  the  past,  and 
especially  when  it  does  not  expressly 
find  the  person  to  be  an  idiot  from 
birth. 

An  inquisition  of  lunacy  is  not  con- 
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It  has  been  held  that  an  inquest  on  a  writ  dc  lunatico  inquirendo 
is  only  presumptive  evidence  of  insanity  previous  to  the  date  of 
the  finding,  but  conclusive  after  the  inquisition.^  Likewise,  a  letter 
of  guardianship  is  prima  facie  proof  of  insanity,*  and  in  some  in- 
stances  it  has  been   held  conclusive.^ 

5.  Medical  Books.  —  Books  on  insanity,  even  though  of  authority, 
are  not  admissible  in  evidence.* 

VL  INSANITY    AS    AFFECTING    THE    COMPETENCY    OF 

WITNESSES. 

Generally  the  fact  that  a  person  is  non  compos  is  not  in  itself  a 
reason  for  his  exclusion  as  a  witness.  His  testimony  is  only  inad- 
missible when,  under  the  influence  of  his  malady,  he  is  deprived 
of  that  "  share  of  understanding "  which  is  necessary  to  enable 
him  to  retain  in  memory  that  of  which  he  has  been  witness, 
and  to  give  him  a  knowledge  of  right  and  wrong.^  Or,  in  other 
words,  a  person  affected  with  insanity  is  admissible  as  a  witness 


elusive  against  any  person  not  a  party 
to  it.  When  an  inquisition  is  ad- 
mitted in  evidence,  the  party  against 
whom  it  is  used  may  introduce  proof 
that  the  alleged  lunatic  was  of  sound 
mind  at  any  period  of  the  time  cov- 
ered by  the  inquisition.  .  .  .  Den 
V.  Clark,  lO  N.  J.  L.  217,  18  Am.  Dec. 
417. 

Both  at  law  and  in  equity,  an  in- 
quisition of  lunacy,  though  not  con- 
clusive, is  competent  evidence  in 
proof  of  the  lunacy  against  persons 
claiming  title  under  the  alleged  luna- 
tic. Yauger  v.  Skinner,  14  N.  J.  Eq. 
389. 

1.  In  re  Patterson,  4  How.  Pr. 
(N.  Y.)  33;  Klohs  V.  Klohs,  61  Pa. 
St.  245;  Tozer  V.  Saturlee,  3  Grant's 
Cas.   (Pa.)    162. 

An  inquisition  of  lunacy  is  only 
presumptive  evidence  of  mental  un- 
soundness at  any  time  prior  to  the 
finding,  although  retrospectively  in- 
cluded in  it.  Banker  v.  Banker,  63 
N.  Y.  409. 

The  record  of  proceedings  in 
lunacy  is  prima  facie  evidence  to  im- 
peach the  acts  of  the  lunatic  before 
the  finding  of  the  inquisition,  and 
within  the  period  during  which  he 
was  found  to  be  a  lunatic.  Willis  v. 
Willis,  12  Pa.  St.  159. 

2.  White  V.  Palmer,  4  Mass.  147; 
Crowninshield     v.     Crowninshield,  2 


Gray  (Mass.)  524;  Breed  v.  Pratt,  18 
Pick.  (Mass.)   115. 

So  the  appointment  of  a  guardian 
ad  litem,  to  appear  and  answer  for 
the  respondent  to  a  libel,  when  the 
defense  is  insanity,  is  prima  facie 
evidence  of  the  existence  of  insanity 
in  any  subsequent  stage  of  the  case. 
Little  V.  Little,  13  Gray  (Mass.)  264. 

3.  Rannells  v.  Gerner,  80  Mo.  474. 

The  decree  of  a  probate  court  ad- 
judging a  person  insane  and  estab- 
lishing a  guardianship  over  him  is 
conclusive  as  to  his  insanity  in  ref- 
erence to  all  persons,  but  when  the 
guardianship  is  terminated  and  a 
controversy  has  arisen  between  third 
parties,  the  reason  for  holding  the 
decree  conclusive  ceases.  Willwerth 
r.  Leonard,  156  Mass.  277,  31  N.  E. 
299. 

Where  a  person  alleged  to  be  m- 
sane  was  under  guardianship  and  re- 
ceived payment  on  a  note  from  the 
promisor,  who  knew  that  the  person 
was  under  guardianship,  it  was 
held  that  the  letter  of  guardianship 
was  conclusive  evidence  of  the  per- 
son's insanity,  and  made  the  payment 
invalid.  Leonard  v.  Leonard,  14 
Pick.  (Mass.)  280. 

4.  See  article  "  Books,"  Vol.  IL 

5.  Coleman  v.  Com.,  25  Gratt. 
(Va.)  865,  18  Am.  Rep.  711;  Worth- 
ington  V.  Mencer,  96  Ala.  310,  11  So. 
72,  7  L.  R.  A.  407. 
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if  he  has  sufficient  understanding^  to  appreciate  the  obligation  of 
an  oath,  and  to  be  capable  of  giving  a  correct  account  of  the 
matters  which  he  has  seen  or  heard  in  reference  to  the  questions 
in  issue.® 

Vn.  QUESTIONS  FOR  COURT  AND  JURY. 

Questions  concerning  the  mental  soundness  of  a  person  are 
generally  held  to  be  for  the  jury,  but  it  is  the  duty  of  the 
court  to  present  them  to  the  jury  under  proper  instructions  indi- 
cating the  degree  of  responsibility  of  the  person  for  his  acts,  either 
civil'  or  criminal.^ 


6.  District  of  Columbia  v.  Armes, 
107  U.  S.  519;  Walker  v.  State,  97 
Ala.  85,  12  So.  83;  Hiett  v.  Shull,  36 
W.  Va.  563,  IS  S.  E.  146. 

Section  1880  of  the  Code  of  Civil 
Procedure  of  California  provides  as 
follows :  "  The  following  persons 
cannot  be  witnesses :  First,  those 
who  are  of  unsound  mind  at  the 
time  of  their  production  for  examina- 
tion." This  is  substantially  the  rule 
of  the  common  law.  The  meaning  of 
the  statute  is  that  an  insane  person  is 
competent  to  be  a  witness  if  he  un- 
derstands the  nature  of  an  oath  and 
has  sufficient  mental  power  to  give 
a  correct  account  of  what  he  has 
seen  or  heard.  The  question  whether 
a  person  who  is  oflfered  as  a  witness 
is  insane  at  the  time  goes  to  the  com- 
petency of  the  witness  and  is  a  pre- 
liminary question  to  be  decided  by 
the  court.  Clements  v.  McGinn 
(Cai.),  2)2,  Pac.  920. 

A  witness  suffering  from  delusions 
of  the  mind  is  incompetent  to  testify. 
Armstrong  v.  Timmons,  3  Har. 
(Del.)  342. 

The  Minnesota  Statute  (Gen.  Stat. 
878,  73,  par.  7)  provides:  "All  per- 
sons, except  as  hereinafter  provided, 
having  the  power  and  faculty  to  per- 
ceive and  make  known  their  percep- 
tions to  others,  may  be  witnesses." 
And  §  9  provides :  "  The  follow- 
ing persons  are  not  competent  to 
testify  in  any  action  or  proceeding : 
First,  those  who  are  of  unsound  mind 
or  intoxicated  at  the  time  of  their 
production  for  examination."  It  was 
held  by  the  court  that  the  rule  under 
the  statute  intends  to  exclude  persons 
as  witnesses  only  when  unsound  or 
intoxicated   to   a    degree   that   would 
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exclude  them  at  common  law ;  that 
it  tends  to  affirm  the  common-law 
rule  on  the  subject  admitting  persons 
as  witnesses  when  at  the  time  they 
are  offered  to  be  sworn  they  are 
possessed  of  such  an  understanding 
as  enables  them  to  retain  in  memor\' 
the  events  of  which  they  have  been 
witnesses,  and  gives  them  a  knowl- 
edge of  right  and  wrong  sufficient  to 
appreciate  the  sanctity  and  binding 
force  and  obligation  of  an  oath.  Can- 
nady  v.  Lynch,  27  Minn.  435,  8  N. 
W.  164. 

7.  Burney  v.  Torrey,  100  Ala.  157, 
46  Am.  St.  Rep.  22,\  Tobin  v.  Jen- 
kins, 29  Ark.  151  ;  in  re  Dunham,  27 
Conn.  192;  Gardner  v.  Lamback,  47 
Ga.  133;  Myatt  v.  Walker,  44  III. 
485 ;  Shuman  v.  Supreme  Lodge 
Knights,  no  Iowa  480,  81  N.  W.  717; 
Hill  t;.  Nash,  41  Me.  585,  66  Am.  Dec. 
266. 

8.  Parsons  v.  State,  81  Ala.  577,  2 
So.  854,  60  Am.  Rep.  193;  McKenzie 
V.  State,  26  Ark.  334;  Guetig  v. 
State,  63  Ind.  278;  State  v.  Geier, 
III  Iowa  706,  83  N.  W.  718;  State  v. 
Newman,  57  Kan.  705,  47  Pac.  881  ; 
State  V.  Keerl,  29  Mont.  50,  875  Pac. 
362;  State  V.  Pike,  49  N.  H.  399,  6 
Am.  Rep.  533 ;  People  v.  Pine,  2 
Barb.  (N.  Y.)  566;  State  v.  Jones, 
50  N.  H.  369,  9  Am.  Rep.  242;  State 
V.  Jones,  126  N.  C.  1099,  36  S.  E.  38. 

Thus,  where  partial  insanity  is  set 
up  as  an  excuse  for  crime,  the  ques- 
tion whether  the  degree  of  insanity 
is  sufficient  to  constitute  a  valid  de- 
fense is  for  the  consideration  of  the 
jury,  whose  province  it  is  to  deter- 
mine the  question  in  view  of  the  evi- 
dence in  the  case.  United  States  v. 
Holmes,  i  Cliff.  C.  C.  98,  26  Fed. 
Cas.  No.   15,382. 
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I.  PRESUMPTIONS  AND  BURDEN  OF  PROOF. 

1.  In  General.  —  The  fact  of  solvency  is  always  presumed  until 
insolvency  is  establislied,  and  he  who  asserts  the  fact  of  insolvency 
has  the  burden  of  proving  it.^ 

2.  Continuance  of  Insolvency.  —  Tlie  rule  that  an  existing  condi- 
tion when  once  established  by  proof  is  presumed  to  continue  until 
the  contrary  is  shown  has  been  invoked  in  the  case  of  solvency  or 
insolvency,  subject,  of  course,  to  the  qualification  that  such  a  pre- 
sumption must  be  confined  to  a  limited  or  reasonable  range  of  time.^ 
But  this  rule  does  not  permit  the  court  to  reason  in  an  inverse  order 
and  to  draw  from  proof  of  the  existence  of  present  insolvency  any 
inference  or  presumption  that  insolvency  existed  many  years  pre- 
viously.* 


1.  Wallrod  r.  Ball,  9  Barb.  (N. 
Y.)  271.  Grosse  xk  Cooley,  43  Minn. 
188,  45  N.  W.  15,  which  was  an  ac- 
tion by  a  real  estate  broker  to  re- 
cover a  commission  on  a  sale  of 
property  negotiated  by  him  for  the 
defendant,  and  it  was  urged  that  the 
burden  was  on  the  plaintiff  to  show 
that  the  proposed  purchaser  was 
solvent  and  able  to  carry  out  the  ob- 
ligations assumed  by  his  contract,  but 
the  court  ruled  that  solvency  in  such 
case  was  to  be  presumed.  See  also 
Hart  V.  Hoffman,  44  How.  Pr.  (N. 
Y.)  168,  a  similar  action  holding  to 
the  same  effect;  Ingalls  v.  Lord,  I 
Cow.  (N.  Y.)  240;  Potter  v.  Mer- 
chants' Bank,  28  N.  Y.  641. 

2.  Donahue  v.  Coleman,  49  Conn. 
464,  where  insolvency  was  presumed 
to  have  continued  for  five  months, 
although  the  court  said  the  inference 
would  be  slight. 

See  also  Hopkins  v.  State,  53 
Md.  502,  where  it  was  held  that 
evidence  that  a  firm  of  which  the 
person  whose  solvency  was  in  ques- 
tion was  a  member  had  failed  early 
in  the  spring  of  1872  was  admissible 
as  tending  to  show  that  such  person 
was  insolvent  soon  thereafter ;  Body 
V.  Jewsen,  33  Wis.  402,  where  it  was 
held  that  proof  that  a  party  was  sol- 
vent at  the  time  of  the  trial  would 
not  overcome  the  presumption  that 
he  was  insolvent  at  the  time  issue 
was  joined  arising  out  of  his  former 
insolvency. 

In  Redding  z'.  Godwin,  44  Minn. 
355,  46  N.  W.  563,  an  action  to  re- 
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cover  damages  for  alleged  fraudulent 
representations  of  the  defendants 
concerning  a  corporation,  by  means 
of  which  it  was  claimed  the  plaintiff 
had  been  induced  to  purchase  from 
the  defendants  certain  shares  of  such 
corporation,  it  was  held  that  ad- 
missions of  the  defendants  that  on 
June  i8th  and  August  2d  such  cor- 
poration was  insolvent  was  prima 
facie  evidence  against  them  that  it 
continued  to  be  so  until  August  nth 
following. 

Insolvency  of  Payee  at  Maturity 

of    Note In    Mullen    v.    Pryor,    12 

Mo.  307,  an  action  by  an  assignee 
against  the  payee  of  a  promissory 
note,  wherein  evidence  was  given  to 
show  that  the  maker  was  insolvent  at 
the  maturity  of  the  note,  the  defend- 
ant requested  the  court  to  charge  the 
jury  that  it  was  incumbent  upon  the 
plaintiff  to  show  that  the  maker  was 
insolvent  at  all  times  from  the  ma- 
turity of  the  note  until  the  institu- 
tion of  the  action,  but  the  instruction 
was  refused,  the  court  saying  that 
"  it  would  seem  that  when  the  plain- 
tiff shows  a  state  of  insolvency  at  a 
time  when  by  law  he  is  bound  to 
sue,  if  a  suit  can  effect  anything, 
that  state  of  things  will  be  presumed 
to  continue  until  the  contrary  be 
shown." 

3.  Windhaus  v.  Bootz,  92  Cal. 
617,  28  Pac.  557,  where  it  was  held 
that  it  would  not  be  presumed  that 
"  a  man  insolvent  now  is  presumed  to 
have  been  insolvent  five  years  ago." 

Compare  McCormick  v.  Joseph,  yj 
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n.  DIRECT  EVIDENCE. 

1.  In  General.  —  The  solvency  or  insolvency  cannot,  as  a  general 
rule,  be  established  by  the  mere  opinion  or  conclusion  of  a  witness.* 
Thus  on  an  issue  as  to  the  bona  fides  of  an  assignment  for  creditors 
evidence  of  the  "  commercial  rating  "  of  the  assignor,  prior  to  the 
issuance  of  the  creditors'  writ  of  attachment,  is  not  competent  to 


Ala.  236,  where  the  court  said :  "  It 
is  true,  perhaps,  that  evidence  of 
one's  insolvency  today  cannot  be 
said,  generally,  to  prove  his  in- 
solvency a  week  or  ten  days  ago ; 
but  it  is  a  fact  to  which  the  jury 
may  look,  and  from  which  they 
would  be  often  authorized  to  infer 
such  previous  state  of  insolvency,  ac- 
cording to  the  particular  facts  or  na- 
ture of  the  case.  A  commercial 
bankruptcy  or  suspension  not  un- 
commonly presents  such  an  alarming 
disparity  between  the  assets  and  lia- 
bilities of  the  insolvent  debtor  as  to 
render  it  morally  certain  that  an  as- 
signment made  by  him  is  but  the  an- 
nouncement of  a  pre-existing  state 
of  insolvency." 

4.  Royall  v.  McKenzie,  25  Ala. 
363 ;  Hahn  v.  Penney,  60  Minn.  487, 
62  N.  W.  1 129;  York  ZK  People,  31 
Hun  (N.  Y.)  446.  See  also  Agnew 
V.  United  States,  165  U.  S.  36; 
Walker  z'.  Moors,  122  Mass.  501 ; 
Rothschild  z'.  Hays,  9  Kan.  App.  193, 
59  Pac.  660.  Compare  Bank  of 
United  States  z\  Macalester,  9  Pa. 
St.  475 ;  Reed  v.  Timmins,  52  Tex. 
84,  where  a  statement  of  a  witness 
that  a  particular  estate  was  solvent 
was  not  objectionable  as  a  conclusion 
of  law  or  of  fact. 

"  Insolvency  is  rather  the  conclu- 
sion which  the  law  deduces  from 
other  facts,  than  a  fact  by  itself; 
and  therefore  it  is  quite  probable  that 
a  witness  would  not  be  permitted  to 
state  this  conclusion,  independent  of 
the  facts  from  which  it  was  to  be  in- 
ferred ;  but  in  most  cases,  where  the 
question  of  insolvency  is  collaterally 
involved,  it  is  nothing  more  than  the 
attempt  to  show  that  the  particular 
individual  is  not  in  a  condition  to  be 
trusted  as  a  debtor.  In  all  such 
cases,  the  common  question  which 
suggests  itself  to  every  mind  is,  why 


is  he  not  to  be  so  trusted?  Or,  what 
is  his  condition  as  to  property  or 
credit,  or  the  want  of  either?  Every 
one  in  any  considerable  degree  ac- 
quainted with  the  business  commu- 
nity knows  that  the  answers  to  these 
questions  are  exceedingly  various ; 
and  that  they  as  frequently  depend 
on  the  reputation  or  character  which 
the  individual  has  acquired  as  upon 
any  certain  knowledge.  Indeed,  from 
the  very  nature  of  things,  it  is 
scarcely  possible  that  there  can  be 
any  certain  means  of  acquiring  ex- 
act information  upon^  such  a  subject. 
Individuals  may  present  themselves 
as  purchasers,  each  alike  destitute  of 
pecuniary  means,  and  yet  some  of 
them  may  be  as  trustworthy,  and 
even  safe,  debtors  as  men  of  fortune ; 
while  some  others  would  be  entirely 
the  reverse.  What  is  the  distinction 
between  these  classes,  and  how  does 
it  arise,  if  it  is  not  in  the  reputation 
that  each  has  acquired?  So,  too,  in 
the  case  of  men  of  pecuniary  means, 
or  possessed  of  property,  it  is  highly 
improbable  that  one  out  of  the  hun- 
dred of  those  who  recognize  and  act 
with  them  as  such  have  any  knowl- 
edge of  their  means  or  property.  In- 
deed, in  all,  or  in  a  very  large  ma- 
jority of  all,  the  trading,  classes  the 
information  of  the  seller  as  to  the 
ability  of  the  purchaser  to  pay  is  de- 
rived from  reputation,  and  most  gen- 
erally from  no  other  source  what- 
ever. To  shut  out  from  a  jury  the 
same  evidence  upon  which  the  en- 
tire community  acts  would  present  a 
singular  result."  Lawson  v.  Orear, 
7  Ala.  784. 

The  opinion  of  a  witness  as  to  the 
future  net  profits  of  a  corporation  is 
not  competent  evidence  to  show  its 
actual  pecuniary  responsibility  sev- 
eral years  previously.  Bank  of  Mid- 
dlebury   v.   Rutland,   2,Z   Vt.  414. 
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show  tliat  lu-  (lid  not  riiibrace  all  his  property  in  the  assie^nment.* 

2.  Opinion  Based  on  Hearsay.  —  Xor  is  the  opinion  of  a  witness  as 
to  the  solvency  or  insolvency  of  a  person  competent  where  his 
0()inion  is  hased  upon  general   reputation. " 

3.  Witness  Testifying  From  Knowledge  of  Facts.  —  A,  Genkr- 
AUiA'.  —  Although  there  is  authority  to  the  effect  that  a  witness, 
though  he  states  that  he  is  well  acquainted  with  the  affairs  of 
another,  cannot  be  permitted  to  testify  that  such  ix?rson  was  insolvent 
at  a  given  tinie,^  the  weight  of  authority  is  that  the  witness  may  so 


The  Insufficiency  of  Property  Left 
by  Decedent  to  pay  his  debts  can- 
not be  shown  by  opinions  of  wit- 
nesses. Miller  V.  Mayer,  124  Ala. 
434,  26   So.  892. 

5.  Richardson  v.  Stringfellow,  100 
Ala.  416,  14  So.  283,  where  the  court 
said :  "  Such  ratings  are  no  more 
than  the  estimates  of  third  persons 
as  to  a  man's  solvency,  and  the 
amount  of  credit  which,  in  the  opin- 
ion of  such  persons,  may  be  safely 
given  him ;  and  surely  such  estimates 
are  not  binding  upon  him,  or  any 
evidence  for  or  against  him  as  to  his 
real  pecuniary  condition  at  the  time 
to  which  they  relate." 

6.  Hall  z\  Ballou,  58  Iowa  585,  12' 
N.  W.  475,  where  the  witness  had 
stated  that  he  was  acquainted  with 
the  financial  condition  of  the  person 
in  question  "  only  by  general  repu- 
tation," whereupon  he  was  asked, 
"  State  whether  or  not  he  is  solvent 
or  insolvent?"  and  the  court  held 
as  stated  in  the  text. 

See  also  Iselin  z'.  Peck,  2  Robt.  (N. 
Y.)  629,  where  the  witness  in  ques- 
tion had  stated  that  he  did  not  know 
the  person  whose  insolvency  was  in 
question,  had  no  knowledge  person- 
ally of  his  responsibility,  knew  noth- 
ing of  his  general  reputation  for  pe- 
cuniary responsibility,  "  except  from 
my  books  and  records  of  my 
agency ;"  McCormick  zk  Joseph,  77 
Ala.  236,  where  it  was  held  error  to 
permit  the  plaintiff  in  an  action  to 
recover  goods  sold  by  the  plaintiff  to 
the  defendant  to  state  that  his  firm 
"  understood "  the  defendant  to  be 
solvent  "  from  general  report." 

In  Sheldon  v.  Root,  16  Pick. 
(Mass.)  567,  28  Am.  Dec.  266,  where 
a  witness  was  asked  as  to  the  condi- 
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tion  of  a  certain  person,  at  a  certain 
date,  as  to  property,  it  was  held  that 
an  answer  by  the  witness  that  such 
person  was  "  considered  in  good  cir- 
cumstances as  to  property"  was 
mere  hearsay. 

In  Blanchard  v.  Mann,  i  Allen 
(Mass.)  433,  an  action  against  the 
indorser  of  a  promissory  note  de- 
fended on  the  ground  that  the  de- 
fendant was  induced  to  indorse  the 
note  by  fraudulent  representations 
of  the  plaintiff  as  to  the  responsi- 
bility of  the  maker,  it  was  held 
competent  to  permit  the  plaintiff  to 
testify  to  his  opinion  of  the  maker's 
responsibility  at  the  time  of  the  in- 
dorsement. 

In  Matter  of  Bliss,  7  Hill  (N.  Y.) 
187,  where  the  witness  said  that  "  he 
has  been  informed  and  understands 
and  believes  that  the  said  David 
Bliss  is  owing  a  pretty  large  amount 
of  money  and  is  somewhat  embar- 
rassed in  his  pecuniary  circum- 
stances," the  court  said  :  "  Uncon- 
nected with  any  fact  concerning 
solvency  in  the  knowledge  of  the  wit- 
ness, and  no  such  fact  is  stated,  this 
evidence  is  not  admissible.  The  per- 
son who  gave  the  information  should 
have  been  called." 

7.  Brice  v.  Lide,  30  Ala.  647,  the 
basis  of  the  ruling  being,  as  stated 
by  the  court,  that  the  fact  of  in- 
solvency is  a  legal  conclusion.  See 
also  Nuckolls  v.  Pinkston,  38  Ala. 
615. 

Comfiare  Massey  v.  Walker,  10 
Ala.  288,  where  it  was  held  that  the 
statement  of  a  witness  that  a  person 
was,  within  his  knowledge,  "  largelj' 
embarrassed  by  debts "  at  a  certain 
time  was  not  a  statement  or  a  con- 
clusion as  distinguished  from  a  fact. 
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testify  where  he  has  stated  the  facts  and  sources  of  knowledge  upon 
which   his   opinion  is  based,®  the  opinion  of  the   witness   in   such 


8.  United  States.  —  Pacific  Postal 
Tel.  Cable  Co.  v.  Fleischner,  66  Fed. 
899. 

Alabama.  —  Chenault  v.  Walker, 
14  Ala.  151;  Martin  v.  Mayer,  112 
Ala.  620,  20  So.  963. 

Georgia.  —  Riggins  z'.  Brown,  12 
Ga.  271. 

lozva.  —  Starr  v.  Stevenson,  gi 
Iowa  684,  60  N.  W.  217. 

Kentucky.  —  Com.  v.  Thompson,  3 
Dana  301. 

Nezv  York.  —  Iselin  7'.  Peck,  2 
Robt.  629;  Thompson  v.  Hall,  45 
Barb.  214;  Crosier  v.  Craig,  47  Hun 
83;  White  V.  Schreiber,  86  Hun  348, 
a  N.  Y.   Snpp.  534- 

Pennsylvania. — Watterson  v.  Fuell- 
hart,  169  Pa.  St.  612,  32  Atl.  597. 

Texas.  —  Davis  v.  Davis,  20  Tex. 
Civ.  App.  310,  49  S.  W.  726;  Gon- 
zales V.  Adoue  (Tex.  Civ.  App.),  56 
S.  W.  543,  reversing  on  other  mat- 
ters 50  S.  W.  951. 

Vermont.  —  Blaisdell  v.  Davis,  72 
Vt.  295,  48  Atl.  14;  Bank  of  Mid- 
dlebury  v.  Rutland,  :i2)  Vt.  414 ;  Sher- 
man V.  Blodgett,  28  Vt.  149;  Rich- 
ardson V:  Hitchcock,  28  \'t.  757. 

Hard  v.  Brown,  18  Vt.  87,  where 
the  court  said:  "When  the  question 
in  issue  is  in  regard  to  the  pecuniary 
standing  of  an  individual,  the  matter 
must  necessarily  rest,  to  some  ex- 
tent, in  opinion.  This  opinion  must 
be  based  upon  what  the  witness 
knows  of  the  individual  himself,  and 
upon  the  estimate  of  others  who 
know  him.  The  credit  of  an  indi- 
vidual is  ordinarily,  in  fact,  in  a 
great  degree,  made  up  of  opinion." 
See  also  Crawford  v.  Andrews,  6 
Ga.  244;  Royall  v.  McKenzie,  25  Ala. 
363. 

Compare  Airtauga  Co.  v.  Davis,  32 
Ala.  703,  where  it  was  held  proper  to 
permit  a  witness  to  state  that  a  spec- 
ified person  was  "  in  such  destitute 
condition  as  to  demand  public  char- 
ity and  prompt  attention,"  because 
such  testimony  "  is  not  a  statement 
by  the  witness  of  his  mere  opinion 
nor  of  a  legal  conclusion,  but  is  at 
most  the   statement  of  a   conclusion 


of  fact  which,  from  its  very  nature, 
the  witness  was  authorized  to  make." 

An  Active  Managing  Partner  of  a 
Mercantile  Business  familiar  with 
its  affairs  is  to  be  considered  a  com- 
petent witness  to  testify  regarding  its 
insolvency,  and  he  may,  upon  direct 
examination,  testify  that  the  firm  is 
either  solvent  or  insolvent.  Swan  7'. 
Gilbert,  67  111.  App.  236. 

An  Expert  Accountant  "Who  Has 
Examined  the  Books  of  a  Bank 
with  reference  to  its  solvency  at  va- 
rious times  may,  in  connection  with 
the  data  upon  which  his  opinion  is 
founded,  testify  as  to  his  opinion 
concerning  the  solvency  or  insolvency 
of  the  bank.  State  v.  Cadwell,  79 
Iowa  432,  44  N.  W.  700,  wherein  it 
was  held  that  while  the  books  of  the 
bank  are  undoubtedly  the  best  evi- 
dence of  what  they  show  as  to  the 
solvency  of  the  bank,  yet  it  is  proper 
to  aid  the  jury  in  determining  what 
they  do  show  by  accompanying  them 
with  the  opinions  of  expert  account- 
ants as  stated 

Inability  to  Pay  Debts.  —  In 
Lacy  V.  Kossuth  Co.,  106  Iowa  16, 
75  N.  W.  689,  it  was  held  that  wit- 
nesses who  from  observation  and  in- 
quiry knew  the  financial  ability  of  a 
person  were  competent  to  testify  as 
to  such  facts,  and  that  after  stating 
the  facts  their  testimony  that  an  exe- 
cution against  him  could  not  be  col- 
lected, and  that  he  had  no  property 
out  of  which  a  debt  could  be  col- 
lected, was  competent. 

Insolvency  of  Banker In   State 

V.  Boomer,  103  Iowa  106,  72  N.  W. 
424,  a  prosecution  for  receiving  de- 
posits, knowing  of  the  insolvency  of 
the  bank  at  the  time,  it  was  held  that 
witnesses  familiar  with  the  banking 
business,  bank  books,  and  having  a 
knowledge  of  the  value  of  the  prop- 
erty then  owned  by  the  defendant 
were  properly  permitted  to  state  their 
opinions  as  to  the  defendant's  solv- 
ency when  the  deposit  in  question  was 
received. 

Testimony  of  the  Sheriff  of  the 
county   where  the   person  whose  in- 
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case  being-  "  but  the  mere  summing  up  of  his  testimony."®  The 
truth  of  the  statement  or  the  sources  of  information  of  the  witness 
in  such  case  may  be  tested  by  cross-examination/"  And  the  fact 
that  the  witness  is  not  able  to  give  a  Hst  of  the  debts  or  a  list  and 
valuation  of  his  properties  is  not  ground  for  excluding  his 
testimony.'' 

Best  and  Secondary  Evidence.  —  There  have  been  cases  in  which 
oral  testimony  of  witnesses  having  knowledge  of  the  fact  has  been 
held  to  be  the  best  evidence  to  establish  the  fact  of  insolvency.^^ 

B.  Qualification  of  Witness.  —  But  to  enable  the  witness  in 
such  case  to  testify  he  must  have  knowledge^^  of  the  condition  of 


solvency  is  in  question  resided,  that 
he  knew  of  the  condition  of  such 
person's  affairs  in  reference  to  prop- 
erty liable  to  execution ;  that  he  had 
frequently  had  executions  against 
such  person,  and  that  he  had  no 
property  out  of  which  any  portion 
of  them  could  be  met,  and  that  his 
general  reputation  in  such  commu- 
nity was  that  of  an  insolvent,  is  com- 
petent. Burr  v.  Willson,  22  Minn. 
206. 

In  Willard  v.  Wickham,  7  Watts 
(Pa.)  292,  an  action  against  the 
sureties  on  a  constable's  bond  to  re- 
cover the  amount  of  an  execution 
for  which  he  became  liable,  it  was 
held  competent  to  establish  the  in- 
solvency of  the  constable  by  the  oral 
testimony  of  witnesses.  The  court 
said :  "  A  legal  insolvency  would 
doubtless  be  more  satisfactory,  and, 
perhaps,  conclusive,  but  the  fact  of 
insolvency  may  be  established  by 
other  and  inferior  evidence  to  the 
complete  satisfaction  of  the  jury,  sub- 
ject, notwithstanding,  to  counter- 
vailing proof  on  account  of  the 
bail." 

9.  Bank  of  Middlebury  v.  Rut- 
land, 22  Vt.  414. 

10.  Martin  v.  Mayer,  112  Ala. 
620,  20  So.  963;  Swan  V.  Gilbert,  67 
111.   App.   236. 

11.  Marshall  Field  &  Co.  v.  Wal- 
lace, 89  Iowa  597,  57  N.  W.  303,  an 
action  against  a  clerk  of  the  district 
court  for  negligently  approving  an 
insufficient  administrator's  bond,  it 
was  held  proper  to  permit  the  de- 
fendant to  testify  on  his  own  behalf 
to  inquiries  he  had  made  of  business 
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men  in  the  community,  and  of  the 
information  he  had  received  in  re- 
sponse to  such  inquiries,  before  ap- 
proving the  bond,  as  to  the  extent 
and  value  of  the  estate  of  the  de- 
ceased, and  of  the  financial  standing 
of  the  firm  of  which  he  was  a  mem- 
ber at  the  time  of  his  death. 

12.  McPeters  v.  Phillips,  46  Ala. 
496,  an  action  in  trover  for  the  con- 
version of  a  promissory  note,  wherein 
it  was  held  that  the  inventory  and 
appraisement  of  the  estate  of  the 
maker  of  the  note  were  not  as  high 
a  grade  of  evidence  as  the  testimony 
of  the  administrator  and  appraisers 
of  the  estate. 

13.  Conrad  v.  Swanke,  80  Minn. 
438,  83  N.  W.  383,  where  it  did  not 
appear  that  the  witness  had  any 
knowledge  as  to  the  financial  condi- 
tion or  reputation  of  either  of  the 
persons  in  question. 

See  also  Stix  v.  Keith,  85  Ala.  465, 
5  So.  184,  where  the  witness  was  a 
salesman  in  the  store  of  the  person 
whose  solvency  was  in  question,  and 
there  was  no  proof  offered,  save  the 
fact  of  his  employment,  tending  to 
show  his  knowledge  of  such  solv- 
ency ;  Babcock  zk  Middlesex  Sav. 
Bank,  28  Conn.  302,  where  the  wit- 
ness did  not  profess  to  have  any 
knowledge  whatever  in  regard  to  the 
property  or  pecuniary  circumstances 
of  Smith,  or  any  means  of  forming  a 
judgment  or  opinion  on  that  subject, 
except  from  the  style  in  which  he 
and  his  family  lived,  the  manner  of 
his  leaving  the  state,  and  the  fact 
that  he  had  made,  before  the  court 
of  probate,  no  disclosure  of  his  prop- 


INSOLVENCY. 


487 


the  person  about  whom  he  testifies,  and  must  also  give  the  basis  of 
his  opinion.^* 

4.  Testimony  of  Person  in  Question.  —  When  the  pecuniary  abihly 
to  meet  an  obligation  of  a  person  is  in  issue,  such  person  cannot  be 
asked  if  at  the  time  he  had  the  means  to  pay.^^ 

in.  ADMISSIONS. 

An  admission  of  insolvency  by  one  wnose  pecuniary  circumstances 
are  in  question  is  competent  evidence  of  that  fact  betv^een  third 
persons.^® 

IV.  REPUTATION. 

1.  In  General.  —  Insolvency  is  a  personal  condition,  and  whether 
a  person  is  insolvent  or  not  is  a  conclusion  to  be  drawn  from  facts 
proved,  and  where  it  is  a  direct  and  material  inquiry  upon  the  trial 


erty  under  oath,  in  the  proceedings 
in  insolvency  against  him.  The 
court  said :  "  Although  as  to  the 
value  of  property  we  resort  to  the 
judgment  or  opinion  of  persons  ac- 
quainted with  it,  its  existence  and 
ownership  are  facts  to  be  proved, 
whether  directly  or  otherwise,  like 
other  facts,  by  the  knowledge  of  wit- 
nesses, and  not  by  their  opinions,  in- 
ferences or  surmises,  derived  from 
whatever  source.  The  present  is  not 
like  the  cases  where  an  opinion  is 
sought  of  an  expert ;  or  those  in 
which,  for  certain  purposes,  the  rep- 
utation of  a  person  as  to  pecuniary 
ability  may  be  shown  by  witnesses 
who  have  no  personal  knowledge  of 
his  situation.  The  inquiry  here  was 
not  whether  Smith  was  reputed  to 
be,  but  whether  he  wasi  in  fact,  des- 
titute of  property.  On  such  an  in- 
quiry nothing  could  be  more  danger- 
ous than  to  receive  the  opinions  of 
persons  founded  on  such  fallacious 
grounds  as  common  rumor,  or  a 
man's  professions  as  to  his  circum- 
stances, or  the  representations  or 
opinions  of  others,  or,  what  in  many 
cases  is  still  less  to  be  relied  on,  his 
style  or  manner  of  living." 

14.  Alpena  National  Bank  v. 
Greenbaum,  8o  Mich,  i,  44  N.  W. 
1 123. 

The  mere  opinion  of  a  witness  as 
to  the  insolvency  of  a  person  with- 
out referring  to  the  facts  upon  which 


such  an  opinion  is  founded  is  not  ad- 
missible. Brundred  v.  Patterson 
Mach.  Co.,  4  N.  J.  Eq.  294. 

15.  Nininger  v.  Knox,  8  Minn, 
no,  where  it  was  held  that  such 
question  called  only  for  the  opinion 
of  the  witness  upon  facts  which  the 
jury  were  the  proper  persons  to  pass 
judgment  upon. 

Compare  Chenault  %\  Walker,  14 
Ala.  151,  where  it  was  held  that  one 
whom>  the  sheriff  had  refused  to  take 
as  surety  on  a  replevin  bond  might 
be  examined  as  a  witness  and  asked 
what  he  was  worth  after  the  payment 
of  his  debts. 

In  Stephenson  v.  Cook,  64  Iowa 
26=;,  20  N.  W.  182,  it  was  held  that  in- 
asmuch as  a  husband  cannot  testify 
against  the  wife  in  a  civil  case,  even 
where  he  is  a  co-defendant  and  his 
testimony  is  against  himself  also,  ac- 
cordingly in  an  action  against  the 
husband  and  wife  to  set  aside,  as 
fraudulent,  a  conveyance  from  the 
former  to  the  latter,  the  husband 
should  not  be  allowed  to  testify  that 
he  had  no  other  property  out  of 
which  his  creditors  could  collect  their 
claims  against   him. 

16.  Guy  V.  Mcllree,  26  Pa.  St.  92. 
Compare    Martin    v.    INIayer,     112 

Ala.  620,  20  So.  963,  holding  that  the 
admissions  of  a  person  that  he  is 
insolvent,  made  in  the  absence  of 
the  persons  whose  rights  are  in- 
volved, are  not  competent. 
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of  a  cause  cannot  be  estal)lished  by  evidence  of  general  reputation,^^ 
altbougb  tbere  are  cases  to  the  contrary/" 


17.  Alabama.  —  Stewart  v.  Mc- 
Murray,  82  Ala.  269,  3  So.  47;  Mar- 
tin V.  Mayer,  112  Ala.  620,  20  So. 
963;  Branch  Bank  at  Montgomery  v. 
Parker,  5  Ala.  731 ;  Walker  v. 
Forbes,  25  Ala.  139,  60  Am.  Dec.  498. 

Georgia.  —  Phillips  v.  Bullard,  58 
Ga.  256;  Molyncaux  v.  Collier,  13 
Ga.  406. 

Illinois.  —  Graflf  v.  Brown,  85  111. 
89. 

Indiana.  —  Holten  v.  Lake  Co.,  55 
Ind.   194. 

Kentucky.  —  M'Kinney  v.  M'Con- 
nel,   I   Bibb.  239. 

Massachusetts.  —  Coleman  v. 
Lewis,  183  Mass.  485,  67  N.  E.  603, 
97  Am.  St.  Rep.  450. 

In  Bliss  V.  Johnson,  162  Mass.  323, 
38  N.  E.  446,  an  action  on  a  promis- 
sory note,  the  execution  of  which 
was  denied,  it  was  held  proper  to  re- 
fuse to  permit  a  witness  to  testify 
as  to  "  what  the  plaintiff's  reputation 
was  as  to  being  financially  hard  up 
and  embarrassed  at  the  time  when 
the  note  purported  to  have  been 
given,"  under  the  rule  that  reputa- 
tion for  insolvency  is  not  admissible. 

The  Extreme  Limit  to  Which  the 
Courts  Have  Gone  is  to  allow  proof 
of  reputation  of  facts  from  which  in- 
solvency may  be  inferred,  but  not 
reputation  of  insolvency,  since  that  is 
a  legal  conclusion  from  the  facts. 
Walker  v.  Forbes,  25  Ala.  139,  60 
Am.  Dec.  498. 

18.  Garrett  v.  Weinberg,  59  S.  C. 
162,  37  S.  E.  51,  225. 

Nininger  v.  Knox,  8  Minn,  no, 
where  the  court  said:  "The  fact  of 
insolvency  is  of  such  a  nature  that 
the  opportunities  of  the  public  for 
forming  a  correct  judgment  in  the 
matter  must  be  usually  as  ample  as 
those  existing  to  form  a  judgment  of 
character  in  any  other  respect ;  and 
indeed  more  so,  as  the  grounds  upon 
which  such  a  reputation  would  be 
formed  would  exist  usually  in  the 
dealing  of  a  considerable  portion  of 
the  community  with  the  individual, 
and  it  would  be  highly  improbable 
that  such  a  reputation  should  obtam. 
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unless  the  fact  really  existed  upon 
which  it  was  based." 

See  also  Brown  v.  Harkleroad,  7 
Humph.  (Tcnn.)  19;  Gates  v.  Kit- 
trell,  7  Heisk.  (Tenn.)  606,  an  ac- 
tion against  a  guarantor  of  a  note 
wherein  it  was  held  that  the  material 
fact  of  insolvency  of  the  principal 
obligors  might  be  proved  otherwise 
than  by  judgment  with  return  of 
nulla  bona. 

"  Anything  like  a  common  or  gen- 
eral reputation  for  insolvency  would 
not  be  likely  to  arise  without  the  ob- 
servation of  numerous  other  facts, 
such  as  the  acts  and  conduct  of  the 
party  for  a  considerable  length  of 
time,  indicating  a  want  of  means,  and 
an  inability  to  pay  his  debts.  And 
as  we  know  from  common  expe- 
rience that,  though  men  really  in- 
solvent often  appear  to  the  public 
for  a  considerable  time  as  men  of 
property,  very  few,  if  any,  ever  get  a 
general  reputation  for  insolvency 
who  are  not  insolvent  in  fact;  we 
think  the  general  reputation  of  a 
man  as  insolvent  in  the  neighbor- 
hood in  which  he  resides,  and 
among  men  whose  dealings  and  in- 
terests prompt  them  to  observation 
and  inquiry,  is  much  more  satisfac- 
tory evidence  of  insolvency  than 
that  of  the  particular  facts  most  gen- 
erally relied  upon  for  the  purpose; 
especially  where,  as  in  the  present 
case,  such  has  been  the  unquestioned 
reputation  of  the  man  for  a  great 
length  of  time.  It  is  the  deliberate 
judgment  of  the  community  —  based 
upon  the  observation  of  a  much 
greater  number  of  facts  than  it  can 
generally  be  practicable  to  introduce 
in  evidence."  Angell  v.  Rosenbury, 
12  Mich.  241. 

"  A  man's  credit  —  his  reputation 
among  his  neighbors  and  those  who 
have  dealings  with  him  for  solvency 
—  is  evidence  tending  to  show  that 
he  is,  in  fact,  solvent.  Our  expe- 
rience in  life  and  business  shows 
that  men  who  are  generally  reputed 
and  believed  to  be  responsible  by 
those  who  deal  with  them  generally 
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The  Reputation  of  Facts  or  Circumstances  from  which  insolvency 
may  be  inferred  is  proper  evidence  to  go  to  the  jury  on  that 
question.^" 

2.  Fact  Collaterally  in  Issue.  —  A.  Generally.  —  When  the  con- 
dition of  a  person  as  to  solvency  or  insolvency  is  a  question  arising 
collaterally  it  may  be  shown  by  proof  of  general  reputation.^'' 

B.  As  Showing  Knowledge.  —  Thus  upon  an  issue  as  to 
whether  a  person  did  or  did  not  know  of  the  insolvency  of  another, 
or  had  or  had  not  reasonable  grounds  to  believe  such  person  to  be 
insolvent,  common  report  as  to  his  condition  in  that  respect  is 
admissible.^^     But  the  inquiry  must  be  limited  to  the  community 


are  so  in  fact.  Men  in  business  act 
and  give  credit  upon  such  reputa- 
tion. The  very  words,  *  in  good 
credit,'  *  in  bad  credit,'  refer  to  such 
general  opinion  and  belief.  Now 
this  fact,  that  a  man  is  generally  re- 
puted and  believed  to  be  solvent  or 
insolvent,  may  be  proved  like  any 
other  fact,  and  is  admissible  as  tend- 
ing to  establish  the  existence  of  the 
fact  so  generally  believed  to  be 
true."  Bank  of  Middlebury  v.  Rut- 
land, 33  Vt.  414. 

19.  Lawson  v.  Orear,  7  Ala.  784. 

20.  Molyneaux  v.  Collier,  13  Ga. 
406.  See  also  State  v.  Cochran,  13 
N.  C.  63. 

21.  Alabama.  —  Branch  Bank  at 
Montgomery  z'.  Parker,  5  Ala.  731 ; 
Stix  V.  Keith,  85  Ala.  465,  5  So.  184; 
McCormick  v.  Joseph,  yy  Ala.  236 ; 
Walker  v.  Forbes,  25  Ala.  139,  60 
Am.  Dec.  498;  Martin  v.  Mayer,  112 
Ala.  620,  20  So.  963. 

Maryland.  —  Crawford  v.  Berry,  6 
Gill  &  J.  63. 

Massachusetts.  —  Lee  v.  Kilburn,  3 
Gray  594 ;  Bartlett  v.  Decreet,  4  Gray 
III;  Heywood  z'.  Reed,  4  Gray  574; 
Buswell  Trimmer  Co.  v.  Case,  144 
Mass.   350,    II    N.   E.   549. 

Minnesota.  —  Hahn  v.  Penney,  60 
Minn.  487,  62  N.  W.   1129. 

Missouri.  —  Gordon  v.  Ritenour,  87 
Mo.  54;  Conover  v.  Berdini,  69  Mo. 
125,  33  Am.  Rep.  496. 

Nezv  York.  —  People  ex  rel.  Nash 
V.  Faulkner,  28  N.  Y.  St.  52,  8  N.  Y. 
Supp.  376. 

North  Carolina.  — Leak  v.  Coving- 
ton, 99  N.  C.  559,  6  S.  E.  241. 

Pennsylvania. — Watterson  v.  Fuell- 
hart,  169  Pa.  St.  612,  32  Atl.  597. 


Vermont.  —  Larkin  v.  Hapgood,  56 
Vt.  597. 

Belief  of  Solvency — In  Barrett  v. 
Western,  66  Barb.  (N.  Y.)  205,  an 
action  to  recover  damages  for  false 
representations  as  to  the  value  of  a 
note  turned  over  by  the  defendant 
to  the  plaintiff  in  part  payment  for 
property  purchased,  it  was  held  that 
if  the  maker  of  the  note  was  reputed 
to  be  solvent  in  the  neighborhood 
of  his  residence  it  was  competent  for 
the  defendant  to  prove  it,  and  that 
accordingly  it  was  competent  for  the 
defendant  to  testify  as  to  his  belief 
respecting  such  solvency.  See  also 
Slingerland  v.  Bennett,  6  Thomp.  & 
C.  (N.  Y.)  446,  affirmed  66  N.  Y. 
611,  where  the  court  said  that  in 
such  case  the  reputation  of  the  maker 
of  the  note  "  in  the  community 
where  he  was  known,  for  being  a 
man  of  property,  was  in  view  of 
the  parties  when  defendant  com- 
pared Houck's  responsibility  with 
his.  It  was  the  only  mode  of  estab- 
lishing, by  evidence,  the  falsity  of  the 
representation  in  the  sense  and  view 
in  which  it  was  made.  '  It  has  been 
held  that  common  reputation  is  the 
best  evidence  of  the  state  of  a  man's 
property  when  it  comes  in  question 
collaterally.'  " 

Reputation  of  Slowness  in  Paying; 
Debts. —  In  Hudson  v.  Bauer  Gro- 
cery Co.,  105  Ala.  200,  16  So.  693, 
which  was  an  action  by  a  vendor  of 
goods,  sold  on  credit,  against  a  sub- 
purchaser of  the  original  purchaser, 
wherein  the  plaintiff  claimed  that  the 
original  purchaser  was  insolvent  at 
the  time  of  the  purchase,  it  was  held 
that  upon  proof  of  the  original  pur- 
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in  which  the  person  in  question  has  his  residence  or  does  business. -- 
The  fact  that  liis  reputation  in  financial  circles  as  to  solvency  or 
insolvency  vvas  good  or  not,  as  the  case  may  be,  is  admissible  in 
evidence.'^ 

V.  CIRCUMSTANTIAL  EVIDENCE. 

1.  In  General.  —  The  fact  of  insolvency  is  one  in  its  own  nature, 
in  most  cases,  hardly  susceptible  of  direct  or  positive  proof.  Clear 
knowledge   of   the   fact   must   generally  be   confined   to  the   party 


chaser's  insolvency  being  shown,  evi- 
dence that  he  had  the  reputation  of 
being  slow  in  paying  his  debts  was 
admissible  as  tending  to  show  knowl- 
edge of  such  insolvency  on  the  part 
of  the  sub-purchaser. 

In  Watterson  r.  Fuellhart,  169  Pa. 
St.  612,  2^  Atl.  597,  an  action  on  a 
replevin  bond,  it  was  held  that  testi- 
mony to  prove  that  the  surety  was 
reputed  to  be  solvent  at  the  time  the 
bond  was  given  was  admissible,  not 
to  prove  solvency,  but  to  negative 
any  assertion  of  negligence  on  the 
part  of  the  sheriff  in  accepting  sure- 
ties reputed  insolvent. 

In  Ward  v.  Herndon,  5  Port. 
(Ala.)  382,  where  the  defendant  had 
represented  to  the  plaintiff  an  in- 
solvent person  as  being  able  to  fulfill 
any  obligation  he  might  make,  it  was 
held  that  hearsay  evidence  was 
proper  to  prove  the  notoriety  of  the 
insolvency  of  such  person  in  the 
neighborhood,  and  to  establish  a  pre- 
sumption that  the  defendants  knew 
it  when  they  represented  him  to  be 
solvent.  The  court  said :  "  When- 
ever it  becomes  necessary  to  trace 
the  notice  of  a  fact  to  any  one,  it 
is  not  in  general  necessary  to  do 
this  by  direct  and  positive  proof,  but 
it  is  competent  to  show  such  a  state 
of  circumstances  as  negative  the  ab- 
sence of  notice.  And  as  no  man  is 
presumed  to  be  so  much  of  a  re- 
cluse as  not  to  know  what  is  gener- 
ally known  and  talked  of  in  his 
neighborhood,  where  positive  proof 
cannot  be  had  of  such  knowledge, 
it  is  competent  to  prove  a  circum- 
stance  from    which   it    is    inferable." 

In  Griffith  v.  Parks,  32  Md.  i,  an 
action  against  the  sureties  on  a 
guardian's  bond,  it  was  held  compe- 
tent to  prove  the  insolvency  of  the 
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guardian  by  evidence  of  general  rep- 
utation. The  court  said:  "This, 
however,  is  not  an  open  question  in 
the  courts  of  this  state,  as  it  has  been 
expressly  decided,  in  the  case  of 
Crawford  v.  Berry,  6  Gill  &  J.  63, 
that  the  admissibility  of  parol  evi- 
dence of  the  notorious  insolvency  of 
a  party  could  not  be  questioned. 
And,  in  the  case  of  Watkins  v. 
Worthington,  2  Bl.  540,  it  was  said 
by  the  chancellor  that,  in  the  great 
majority  of  cases,  it  would  be  im- 
practicable, or  exceedingly  tedious 
and  expensive,  to  procure  any  other 
proof  of  insolvency  than  that  of  gen- 
eral reputation  in  the  community 
where  the  debtor  resides  and  is 
known." 

22.  Hahn  v.  Penney,  62  Minn. 
116,  63  N.  W.  843;  Graff  v.  Brown, 
85  111.  89. 

23.  Stebbins  v.  Miller,  12  Allen 
(Mass.)  591;  Hahn  v.  Penney,  60 
Minn.  487,  62  N.  W.  ii2'9;  Bodine 
V.  Simmons,  38  Mich.  682. 

Sweetser  v.  Bates,  117  Mass.  466, 
where  the  court  said :  "  The  general 
reputation  of  the  grantors  in  this 
respect  was  a  fact  which,  with  other 
circumstances,  would  have  some  ten- 
dency to  show  that  the  tenant  must 
have  understood  their  motives  in 
making  the  conveyance,  and  might 
have  participated  in  their  unlawful 
purpose,  and  proof  of  the  tenant's 
want  of  credit  would  have  a  ten- 
dency to  prove  that  the  conveyance 
would  not  have  been  made  in  good 
faith  to  her  in  sole  reliance  upon 
her  future  ability  to  pay."  See  also 
Cook  V.  Mason,  5  Allen  (Mass.)  212. 

Reputed  Solvency  of  Fraudulent 
Vendor.  —  In  Lee  v.  Kilburn,  3  Gray 
(Mass.)  594,  an  action  by  the  as- 
signee of  an  insolvent  debtor  to  re- 
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whose  insolvency  is  in  question.  The  fact,  then,  must  generally 
be  proved  by  circumstantial  or  presumptive  evidence  —  by  the  proof 
of  other  facts  from  which  insolvency  is  to  be  inferred.^^ 

2.  Inability  to  Collect  Debt.  —  The   fact  that  a  creditor  of  the 
person  whose  solvency  is  in  question  has  been  unable  to  collect  his 


cover  property  conveyed  by  the 
debtor  by  way  of  preference,  it  was 
held  that  evidence  that  at  the  time 
of  the  conveyance  the  debtor  was 
reputed  to  be  insolvent  in  the  town 
where  he  resided  was  competent  to 
prove  that  the  defendant  had  rea- 
sonable .  cause  to  believe  him  insol- 
vent. 

Evidence  that  an  alleged  fraudulent 
grantor  was  in  good  pecuniary  credit 
in  the  town  where  he  lived  at  the 
time  of  the  conveyance  in  question  is 
admissible  on  an  issue  as  to  whether 
the  grantee  had  reasonable  cause  to 
believe  him  insolvent.  Whitcher  v. 
Shattuck,  3  Allen  (Mass.)  319.  See 
also  Metcalf  v.  Munson,  10  Allen 
(Mass.)  491 ;  Bartlett  v.  Decreet,  4 
(j-ray  (Mass.)  in;  Heywood  z'.  Reed, 
4  Gray   (Mass.)    574. 

24.  Angell  z\  Rosenbury,- 12  Mich. 
241. 

Dishonest        Bank        Checks In 

Hudson  V.  Bauer  Grocery  Co.,  105 
Ala.  200,  16  So.  693,  where  a  ven- 
dor of  goods,  who  sold  them  on 
credit,  claimed  the  right  to  rescind 
the  sale  on  the  ground  that  the  pur- 
chaser was  insolvent  at  the  time  of 
the  purchase,  and  having  no  inten- 
tion or  reasonable  expectation  of 
paying  for  them,  fraudulently  con- 
cealed and  misrepresented  his  condi- 
tion, sued  the  sub-purchaser  in 
trover  for  their  conversion,  it  was 
held  that  evidence  that  the  checks 
of  the  original  purchaser  drawn  at 
the  time  of  the  purchase  had  been 
dishonored  by  the  banks  upon  which 
they  were  drawn  was  relevant  and 
admissible  upon  the  ground  of  in- 
solvency. See  also  Brown  v.  Mont- 
gomery, 20  N.  Y.  287,  75  Am.  Dec. 
404,  where  the  court,  in  speaking  of 
evidence  of  dishonored  bank  checks 
on  the  ground  of  insolvency,  said : 
"  This,  prima  facie,  was  notice  that 
they  had  suspended  payment ;  for 
when  a  business  man  in  a  commercial 


town  fails  to  meet  his  paper,  pay- 
able at  a  bank,  and  especially  his 
checks  upon  the  bank  at  which  he 
keeps  his  account,  the  natural  infer- 
ence which  everyone  draws  is  that 
he  is  no  longer  able  to  pay  his  debts. 
Such  a  circumstance  may  occur  froni 
oversight  or  accident,  but  those  are 
exceptional  cases.  The  failure  to 
meet  the  paper  is  itself  a  suspension 
of  payment,  and  notice  of  such  a  fact, 
unaccompanied  with  any  explanation 
which  would  give  it  a  different  char- 
acter, is  notice  of  the  commercial 
failure  of  the  party." 

Mortgages.  —  In  Bank  of  Monroe 
v.  Gifford,  79  Iowa  300,  44  N.  W. 
558,  it  was  held  that  duly  authenti- 
cated copies  of  the  records  of  mort- 
gages and  conveyances  are  admissi- 
ble in  evidence  as  tending  to  show 
the  insolvency  of  the  grantor  therein. 

Financial  Condition  of  Corpora- 
tion—  In  Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782,  22  So.  S3,  it 
was  held  that  in  making  proof  of  the 
financial  condition  of  a  corporation 
it  was  competent  to  ask  as  to  (i)  the 
entire  paid-up  capital  stock  of  the 
company ;  (2)  what  its  liabilities 
were;  (3)  what  were  the  assets  of 
the  company;  (4)  what  was  the  sur- 
plus of  the  company  over  and  above 
liabilities;  (5)  what  dividends  had 
been  paid  stockholders  for  five  years 
past,  and  how  they  were  paid. 

Possession   of   Money In    Porell 

V.  Cavanaugh,  69  N.  H.  364,  41  Atl. 
860,  where  the  issue  was  as  to  the 
validity  of  a  purchase  of  certain 
property,  it  was  held  that  evidence 
showing  that  the  alleged  purchaser 
had  in  his  possession  a  large  amount 
of  money  was  competent  on  the  ques- 
tion of  his  financial  ability  to  make 
the  purchase ;  that  such  "  testimony 
was  not  mere  conjecture,  but  was  the 
statement  of  facts  which  would  fur- 
nish the  jury  some  assistance  in  de- 
termining  whether   the   plaintiff   had 
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debt   is  evidence  tending  to  show  the  insolvency  of  such   person, 
and  is  admissible  for  that  purpose.^"* 

3.  Return  of  Execution  Unsatisfied.  —  Amonc:  the  particular  facts 
admissible  for  the  jmrpose  of  provin^^  insolvency,  thouj^ht  to  be  of 
much  weight  and  most  generally  resorted  to,  is  the  return  of  an 
execution  unsatisfied  against  the  person  whose  condition  is  in 
question.^" 

4.  Assignment  for  Benefit  of  Creditors.  —  As  tending  in  some 
degree  to  prove  the  insolvency  of  a  person  at  a  particular  time  it 
has  been  held  competent  to  introduce  in  evidence  an  assignment  by 
him  for  the  benefit  of  his  creditors.^' 

5.  Poor  Debtor's  Oath.  —  Again,  for  the  purpose  of  showing  the 
insolvency  of  a  person  at  a  particular  time  it  may  be  shown  that 


the  money  to  pay  for  the  horse,  as  he 
claimed  he  did." 

In  Simms  ta  State  (Tex.  Crim.), 
45  S.  W.  705,  a  prosecution  for  theft, 
it  was  held  competent  to  ask  the  de- 
fendant as  to  what  business,  if  any. 
he  had  l^een  pursuing,  as  bearing  on 
his  financial  condition  at  the  time  of 
the  alleged  theft. 

Adjudication  of  Bankruptcy.  —  In 
Wills  V.  Claflin,  92  U.  S.  135,  it  was 
held  than  an  adjudication  of  bank- 
ruptcy against  the  maker  of  a  note 
was  not  only  competent  evidence  in 
support  of  a  suit  against  him  on  that 
issue,  but  conclusive  evidence  on 
that  point. 

25.  Bilberry  v.  Mobley,  20  Ala. 
260,  where  the  court  said :  "  This 
evidence,  standing  by  itself,  and  with- 
out explanation,  warrants  any  in- 
ference which  could  have  been  drawn 
from  it,  had  a  demurrer  been  inter- 
posed, and  in  that  case  the  cause  of 
the  inability  of  the  creditor  to  col- 
lect might  have  been  legitimately  re- 
ferred to  the  want  of  ability  on  the 
part  of  the  debtor  to  pay.  The  party 
against  whom  .he  evidence  was 
offered  could  have  protected  him- 
self fully  by  a  cross-examination, 
and  have  shown  that  the  failure  of 
the  creditor  to  collect  was  not  in  fact 
owing  to  the  inability  of  the  debtor 
to  pay,  or  he  could  have  insisted  be- 
fore the  jury  on  the  insufficiency  of 
the  evidence." 

Inability  to  Collect  Judgment. 
In  Reynolds  v.  Pharr,  9  Ala.  560,  it 
was  held  that  proof  by  one  that  he 
had  a  judgment  against  another  for 
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a  number  of  years,  and  had  used  all 
diligence  to  collect  it  without  being 
able  to  do  so,  raises  a  presumption 
of  insolvency  much  more  satisfactory 
than  any  proof  of  reputation  of  facts 
or  circumstances  which  might  be  suf- 
ficient to  raise  such  a  presumption. 

26.  United  States.  —  Pacific  Pos- 
tal Tel.  &  Cable  Co.  v.  Fleischner,  66 
Fed.  899;  Terry  v.  Tubman,  92  U.  S. 
156. 

Florida.  —  Flood  v.  French,  2i7  F'^- 
117,  19  So.  165. 

Georgia.  —  Buttram  v.  Jackson,  32 
Ga.  409. 

Louisiana.  —  Taylor  v.  Curtis,  3 
Mart.   N.  S.   132. 

Maryland.  —  Crawford  v.  Berry,  6 
Gill  &  J.  63. 

Michigan.  —  Angell  v.  Rosenbury, 
12  Mich.  241. 

New  York.  —  Yates  v.  Hoffman,  5 
Hun  113;  Maxwell  v.  Conklin,  41 
App.  Div.  211,  58  N.  Y.  Supp.  474. 

27.  State  v.  Cadwell,  79  Iowa 
432,  44  N.  W.  700,  where  the  assign- 
ment was  made  several  months  after 
the  time  in  question. 

In  State  v.  Beach,  147  Ind.  74,  46 
N.  E.  145,  36  L.  R.  A.  179,  reversing 
43  N.  E.  949,  a  prosecution  for  em- 
bezzlement under  the  Indiana  stat- 
utes against  receiving  bank  deposits 
when  insolvent,  it  was  held  that  the 
deed  of  assignment  and  schedule  filed 
therewith,  and  the  affidavit  of  the  as- 
signor annexed  thereto,  that  the  same 
contained  a  statement  of  all  his  prop- 
erty ;  the  inventory ;  the  reports  of 
all  sales  of  property,  and  the  orders 
of  the  court  confirming  the  same,  if 
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soon  thereafter  he  was  admitted  to  take  the  poor  debtor's  oath  as 
prescribed  by  statute.-* 

6.  Inventories  and  Schedules.  —  Schedules,  proofs  and  lists  of 
debts  in  insolvency  proceeding's  have  been  held  to  be  competent  to 
prove  the  fact  of  insolvency.'"'  And  where  the  issue  is  as  to  the 
insolvency  of  an  estate  it  has  been  held  that  the  inventories  and 
schedules  made  up  by  the  administrator  of  the  estate  were  legitimate 
evidence  on  that  question.-*" 

7.  Tax  Lists.  —  Assessment  lists  being  public  property  made  out 
and  arranged  under  the  direction  of  a  public  ofificer  in  pursuance  of 


any;  the  report  of  the  trustee,  show- 
ing the  receipts  and  expenditures 
and  claims  allowed,  and  the  order  of 
the  court  thereon ;  and  the  orders  of 
the  court  authorizing  the  trustee  to 
compound  or  compromise  any  claim 
belonging  to  the  assignor  —  are  all 
competent  evidence  on  behalf  of  the 
state  upon  the  issue  of  the  insolvency 
of  appellee. 

28.  Richardson  v.  Hitchcock,  28 
Vt.  757. 

Evidence  that  about  three  years 
after  the  conveyance  in  contro- 
versy the  grantor  had  no  debts  other 
than  the  claim  of  the  attacking  cred- 
itor is  not  admissible  for  the  latter, 
because  it  has  no  legitimate  bearing 
upon  the  issue  of  fraud  in  the  con- 
veyance. Jaquith  v.  Rogers,  179 
Mass.  192,  60  N.  E.  486. 

Pauper  Affidavit In  Southern  R. 

Co.  V.  White,  108  Ga.  201,  2,2,  S.  E. 
952,  it  was  held  that  "  the  pauper 
affidavit  made  by  a  plaintifif  in  an 
action  in  a  justice's  court  brought 
to  recover  against  a  railway  company 
for  the  loss  of  baggage  in  order  to 
appeal  the  case  to  a  higher  court  was 
not  admissible  for  the  purpose  of 
showing  that  the  plaintifif's  financial 
condition  was  such  that  he  probably 
did  not  own  the  property  claimed  to 
have  been  contained  in  the  trunk.'' 

Application  to  Take  Poor  Debtor's 
Oath.  — In  Lord  v.  Locke,  62  N.  H. 
566,  where  it  was  an  issue  between 
an  attaching  creditor  and  an  alleged 
fraudulent  vendee  as  to  the  validity 
of  the  conveyance,  it  was  held  that 
the  record  and  proceedings  before 
justices  on  an  application  by  the  al- 
leged fraudulent  vendor  to  be  ad- 
mitted to  take  the  poor  debtors'  oath 
were   not   admissible   as   against   the 


defendant,    who    was    the    attaching 
creditor. 

29.  McMurphy  v.  Bell,  16  La.  Ann. 
369;  Heywood  v.  Reed,  4  Gray 
(Mass.)  574;  Hackney  v.  Hargreaves 
(Neb.),  99  N.  W.  675. 

Inventories  and  Schedules.  —  In 
Rochester  Printing  Co.  v.  Loomis,  45 
Hun  (N.  Y.)  93,  it  was  held  that  an 
inventory  or  schedule  of  assets  and 
liabilities  of  a  private  banker  made 
up  by  his  assignee  in  insolvency,  ac- 
companied by  the  testimony  of  the 
assignor  that  the  books  from  which 
the  schedules  were  taken  and  made 
were  his  and  were  accurately  kept 
by  him  in  his  banking  business,  and 
that  they  showed  the  accounts  and 
the  state  of  them,  was  properly  re- 
ceived in  evidence  as  bearing  upon 
the  financial  condition  of  such 
banker. 

In  Bank  of  State  of  New  York  v. 
Southern  National  Bank,  170  N.  Y.  i, 
62  N.  E.  677,  where  schedules  of  as- 
sets and  liabilities  in  a  general  as- 
signment for  creditors  by  a  firm 
were  offered  in  evidence  upon  the 
question  whether  the  firm  was  in- 
solvent about  a  month  before  its  fail- 
ure, and  whether  its  financial  condi- 
tion was  then  such  that  a  member  of 
the  firm  in  procuring  the  discounting 
of  a  draft  for  the  firm  could  have 
made  an  honest  mistake  in  represent- 
ing the  firm  to  be  solvent,  it  was  held 
error  to  exclude  such  evidence  solely 
on  the  ground  that  proof  of  the  con- 
dition of  the  firm  at  the  time  the 
schedules  were  made  out  was  not 
material  on  the  question  of  its  con- 
dition at  the  time  the  draft  was  dis- 
counted. 

30.    Cravens  v.  Duncan,  55  Ind.  347. 

In   Blaisdell  zk   Davis.  72  Vt.  295, 

48  Atl.    14,   where  the   issue  was  as 
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a  duty  enjoined  by  law,  have  been  held  to  be  competent  evidence  as 
tending  to  show  the  amount  of  property  owned  by  the  assessed.^' 
8.  Previous  Insolvency.  —  So  also  evidence  that  at  some  time 
previous  the  grantor  had  no  other  property  than  the  property 
embraced  in  the  conveyance  in  question  is  competent,  provided 
there  is  nothing  to  show  a  change  in  this  respect.^* 


to  the  financial  worth  of  a  deceased 
person,  and  his  administrators  were 
a  party  to  the  action,  it  was  held  that 
the  inventory  of  his  estate  filed  by 
such  administrators  shortly  after  his 
death  was  admissible  in  connection 
with  evidence  tending  to  show  the 
amount  of  his  indebtedness. 

31.  Painter  v.  Hall,  75  Ind.  208. 
See  also  Reed  v.  Thayer,  9  Ind.  157. 

Compare  Randidge  v.  Lyman,  124 
Mass.  361,  where  it  was  held  that 
upon  the  issue  of  the  defendant's 
ability  to  pay  the  debt  sued  for,  a 
tax  book  containing  an  entry  of  the 
defendant's  property  for  the  pur- 
poses of  taxation  was  not  competent 
evidence;  that  the  tax  book  was  in- 
competent to  prove  the  value  of  the 
property  for  any  other  purposes  than 
the  assessment  and  collection  of  the 
tax. 

Returns  of  Property  for  Taxation. 
In  Lynch  v.  Lively,  ^i^  Ga.  575,  it 
was  held  that  upon  the  question  of 
the  solvency  or  insolvency  of  an  in- 
testate's estate,  the  return  of  the 
quantity,  kind  and  value  of  his  tax- 
able property  made  by  him  in  the 
year  of  his  death  to  his  tax  assessor 
was  competent  evidence.  The  court 
said :  "  It  was  a  statement  made  by 
the  intestate,  under  oath,  of  the  kind 
and  value  of  his  taxable  property  im- 
mediately preceding  his  death.  It  is 
now  offered  for  the  purpose  of  aug- 
menting the  estimated  value  of  his 
estate.  He  may  be  supposed  to  have 
known  better  than  any  other  of  what 
that  estate  consisted.  He  was  stat- 
ing its  quantity  and  value  for  the  as- 
sessment of  his  tax  dues,  and  the 
larger  the  estimate  the  heavier  his 
burden  of  taxation.  With  competent 
knowledge  in  the  premises,  acting 
under  the  solemnity  of  an  oath,  and 
restrained  by  consideration  of  per- 
sonal interest  from  making  an  over- 
estimate, we  think  this  evidence  com- 
petent  and   reliable   for  the  purpose 
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aimed  at."     See  also  Cravens  v.  Dun- 
can, 55  Ind.  347. 

32.     Cozzens  v.    Holt,     136    Mass. 

237. 

In  Sweetsor  v.  Bates,  117  Mass. 
466,  it  was  held  that  evidence  that  a 
mortgage  of  personal  property  had 
been  given  some  months  after  the 
alleged  fraudulent  conveyance  by  the 
grantor  and  that  it  operated  as  an 
entire  divestment  of  all  the  property 
then  owned  by  the  grantor  subject  to 
seizure  on  execution,  although  not  ad- 
missible as  an  act  or  declaration  to 
show  fraudulent  participation  on  the 
part  of  the  grantee,  it  was  admissible 
as  measuring  the  amount  of  the 
grantor's  property  at  that  time  and 
as  having  some  tendency  to  prove 
his  condition  as  to  solvency  at  the 
time  of  makmg  the  conveyance  in 
question. 

For  the  purpose  of  showing  that  an 
alleged  fraudulent  grantee  had  at  the 
time  of  the  conveyance  no  property 
subject  to  execution,  it  is  competent 
to  show  that  prior  thereto  an  at- 
torney who  held  a  demand  against 
him  for  collection  made  inquiry  and 
could  find  no  property.  Clark  v. 
Chamberlain,   13  Allen   (Mass.)    257. 

In  Strimpfler  v.  Roberts,  18  Pa.  St. 
283,  57  Am.  Dec.  606,  it  was  held  that 
the  pecuniary  condition  of  a  person 
at  a  certain  date  could  not  be  shown 
by  proving  that  his  children  more 
than  forty  years  afterward  claimed 
to  own  property  of  a  considerable 
amount. 

In  Baily  v.  Hornthal,  154  N.  Y. 
648,  49  N.  E.  56,  6i  Am.  St.  Rep. 
645,  evidence  of  the  condition  of  a 
partnership  at  the  time  of  its  failure 
was  held  to  be  competent  evidence 
on  the  question  of  the  solvency  of 
a  prior  special  partnership,  the  disso- 
lution of  which  occurred  six  months 
previously.  At  the  time  of  the  fail- 
ure it  appeared  that  the  assets  were 
but  a  trifle  over  one-half  of  the  lia- 
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9.  Subsequent  Insolvency.  —  And  the  condition  of  the  alleged 
fraudulent  grantor  as  to  property  at  a  time  subsequent  to  the  convey- 
ance in  question  would  also  have  some  tendency  to  show  his  condition 
at  the  time  of  the  conveyance  in  question,  provided  it  was  not  too 
remote.^^ 


bilities.  The  court  said:  "While 
there  is  no  presumption  that  the  firm 
was  insolvent  in  April  because  its 
successors  failed  in  November,  the 
difference  between  the  assets  and  lia- 
bilities at  the  latter  date  was  so 
overwhelmingly  large  as  to  require 
explanation." 

33.  In  Dumangue  t'.  Daniels,  154 
Mass.  483,  28  N.  E.  900,  wherein  the 
proof  in  question  consisted  of  the 
testimony  of  the  attorney  for  the  at- 
tacking creditor  to  the  effect  that  he 
had  made  search  "  probably  not  more 


than  a  month  or  two  before "  the 
verdict  in  the  original  action  and 
again  after  the  verdict  in  that  action, 
and  again  about  the  time  of  the  levy 
for  property  owned  by  the  grantor, 
but  could  find  none.  See  also  Clark 
V.  Chamberlain,  13  Allen  (Mass.) 
257- 

Evidence  of  the  insolvency  of  an 
alleged  fraudulent  vendor  more  than 
a  year  after  the  conveyance  in  ques- 
tion is  irrelevant.  Martin  v.  Fox,  40 
Mo.  App.  664. 
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I.  INSURABLE  INTEREST. 

1.  Burden  of  Proof.  —  Ordinarily  in  an  action  on  an  insurance 
policy  the  burden  is  upon  the  plaintifif  to  prove  by  a  preponderance 
of  the  evidence  his  insurable  interest  in  the  property  or  life 
insured.^  There  is  a  presumption  that  one  to  whom  a  loss  was 
made  payable  as  a  creditor  then  had  an  insurable  interest,^  but  not 
that  he  continues  to  have  such  interest  after  the  lapse  of  a  consid- 
erable time  durinf^:  which  his  debt  might  have  been  paid.^  Where 
property  is  insured  as  the  property  of  a  person  named  in  the  policy, 


1.  United  States.  —  Beale  v.  Pet- 
tit,  Wash.  C.  C.  241,  2  Fed.  Cas.  No. 
1158. 

Illinois.  —  Illinois  Mut.  L.  Ins.  Co. 
V.  Marseilles  Mfg.  Co.,  6  111.  236; 
Guardian  Mut.  L.  Ins.  Co.  v.  Hogan, 
80  111.  35,  22  Am.  Rep.  180. 

Indiana.  —  Milwaukee  F.  Ins.  Co. 
V.  Todd,  32  Ind.  App.  214,  67  N.  E. 
697. 

Maryland.  —  Wienecke  v.  Arbin,  88 
Md.  182,  40  Atl.  709,  44  L.  R.  A.  142. 

Massacluisctts.  —  Orrell  v.  Hamp- 
den F.  Ins.  Co.,  13  Gray  431. 

Missouri.  —  Singleton  v.  St.  Louis 
Mut.  Ins.  Co.,  66  Mo.  63,  27  Am.  Rep. 
321. 

Nezv  York.  —  Ruse  v.  Mutual  Ben. 
L.  Ins.  Co.,  22,  N.  Y.  516;  Gilbert  v. 
North  American  Ins.  Co.,  23  Wend. 
43,  35  Am.  Dec.  543 ;  Petrel  Guano 
Co.  V.  Providence-Washington  Ins. 
Co.,  20  Jones  &  S.  297. 

Pennsylvania.  —  Brady  v.  Pruden- 
tial L.  Ins.  Co.,  5  Luz.  Leg.  Reg.  505. 

Tennessee.  —  Planters'  Ins.  Co.  v. 
Diggs,  8  Baxt.  563. 

See  also  Fontaine  v.  Phoenix  Ins. 
Co.,  II  Johns  (N.  Y.)  293;  Bromley 
V.  Ckveland  C.  C.  &  St.  L.  R.  Co., 
103  Wis.  562,  79  N.  W.  741.  But 
see  Clendenning  v.  Church,  3  Caines 
(N.  Y.)    141. 

Insurable  Interest.  —  In  an  action 
on  a  life  policy  purporting  to  have 
been  issued  in  favor  of  the  wife  of 
the  insured,  it  was  held  that  the  bur- 
den of  proving  the  marriage  was 
upon  the  plaintiff.  Holabird  v.  At- 
lantic Mut.  L.  Ins.  Co.,  2  Dill.  i66n, 
12  Fed.  Cas.  No.  6587.  But  see  Bol- 
ton V.  Bolton,  yz  ^ie.  299. 

Where  the  insured  had  assigned  the 
insured  property  for  the  payment  of 


his  debts,  the  surplus  to  be  paid  to 
him,  it  was  held  that  he  must  show 
that  there  was  such  a  surplus  in  an 
action  on  the  policy.  Lazarus  v.  Com. 
Ins.  Co.,  5  Pick.  (Mass.)  76. 

For  circumstantial  evidence  justi- 
fying a  finding  that  goods  insured 
were  the  property  of  a  third  person 
by  whom  they  were  fraudulently 
burned,  see  Orient  Ins.  Co.  v. 
Weaver,  22  111.  App.  122. 

Wagering  Policy.  —  When  wager- 
ing policies  were  allowable,  the  bene- 
ficiary under  a  life  policy  did  not  need 
to  show  an  insurable  interest  in  the 
life  insured.  Trenton  Mut.  L.  &  F. 
Ins.  Co.  V.  Johnson,  24  N.  J.  L.  576. 

2.  Franklin  v.  National  Ins.  Co., 
43  Mo.  491- 

Especially  that  the  fact  is  one  pe- 
culiarly within  the  knowledge  of  the 
creditor.  Crotty  v.  Lhiion  Mut.  L. 
Ins.  Co.,  144  U.  S.  621  ;  Pitney  v. 
Glen's  Falls  Ins.  Co.,  65  N.  Y.  6. 

3.  Interest  of  Creditor.  —  An  ac- 
count current  between  a  debtor  and 
his  creditor  charging  one  with  the 
amount  of  a  premium  may  tend  to 
show  the  interest  of  the  one  charged. 
Fleming  v.  Insurance  Co.,  12  Pa.  St. 

391- 

Evidence  that  a  deceased  debtor 
was  insolvent,  that  he  had  told  a 
creditor  that  he  would  secure  him  by 
a  policy  of  insurance  on  certain  prop- 
erty if  he  would  make  him  a  loan, 
and  subsequent  declarations  that  the 
loan  had  been  made  and  the  policy  se- 
cured for  the  creditor's  benefit  was 
held  inadmissible  to  establish  the 
creditor's  right  to  recover  on  a 
policy  "  on  account  of  whom  it  might 
concern,"  loss  payable  to  the  assured. 
Sleeper  v.  Union  Ins.  Co.,  61  Me.  267. 
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a  prima  facie  prosutnption  arises  tliat  lie  has  an   insural)le  interest 
therein/ 

2.  Assignments.  —  One  who  sues  as  assignee  of  an  insurance 
pohcy  must  prove  hy  a  preponderance  of  the  evidence  the  assign- 
ment and  liis  insurahle  interest." 

3.  Admissibility  of  Evidence.  —  An  insurable  interest  may  be 
proved  by  evidence  of  ])ossession  of  the  insured  property  by  the 
assured  under  a  claim  of  ownership  f  or  by  the  declarations  of  the 


4.  Kansas.  —  Kansas  Ins.  Co.  v. 
Berry,  8  Kan.   159. 

Massachusetts.  —  Nichols  v.  Fay- 
ette  Mut.   F.  Ins.   Co.,   I    Allen  63. 

Missouri.  —  Franklin  2'.  National 
Ins.   Co.,  43  Mo.  491. 

Nebraska.  —  Western  Horse  &  Cat- 
tle Ins.  Co.  V.  Sheidle,  18  Neb.  495, 
25  N.  W.  620;  Farmers'  &  Mer- 
chants' Ins.  Co.  V.  Peterson,  47  Neb. 
747,  66  N.  W.  847;  American  F.  Ins. 
Co.  V.  Landfare,  56  Neb.  482,  76  N. 
W.  1068. 

New  York.  —  Wood  7'.  American 
Fire  Ins.  Co.,  78  Hun  109,  29  N.  Y. 
Supp.  250. 

]V  is  cousin.  —  Canfield  v.  Water- 
town  F.  Ins.  Co.,  55  Wis.  419,  13  N. 
W.  252 ;  Lindner  v.  St.  Paul,  F.  &  M. 
Ins.  Co.,  93  Wis.  526,  67  N.  W. 
1 125. 

See  also  Clendenning  v.  Church,  3 
Caines   (N.  Y.)    141. 

It  was  held  that  plaintiff's  statement 
in  the  application  of  his  interest  in 
a  life  insured,  accepted  by  the  in- 
surer, was  not  even  prima  facie  evi- 
dence of  such  interest.  Ruse  v.  Mu- 
tual Ben.  L.  Ins.  Co.,  23  N.  Y.  516, 
reversing  26  Barb.   (N.  Y.)  556. 

5.  Burden  of  Proof.  —  Where  a 
policy  of  life  insurance  is  made  pay- 
able or  assigned  to  a  creditor  "  as  his 
interest  may  appear,"  the  burden  is 
upon  him  to  prove  the  extent  of  his 
interest.  Elsberg  v.  Sewards,  66  Hun 
28,  21  N.  Y.  Supp.  10;  Wilcox  z'. 
Mutual  F.  Ins.  Co.,  81  Minn.  478,  84 
N.  W.  334,  See  also  Alabama  Gold 
L.  Ins.  Co.  V.  Mobile  Mut.  Ins.  Co., 
81  Ala.  329,  I   So.  561. 

Prior  Assignment.  —  Where  the  in- 
surer defends  an  action  by  an  assignee 
of  a  policy  on  the  ground  of  a  prior 
assignment,  the  burden  of  proving 
such  prior  assignment  is  upon  it. 
Kelly  V.  Norwich  F.  Ins.  Co.,  82  Iowa 
'^27,  47  N.  W.  986. 
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Weight  of  Evidence.  —  Evidence 
that  the  beneficiary  under  a  life  policy 
could  not  read,  that  a  pretended  as- 
signment signed  by  her  mark  was  not 
read  to  her,  and  that  she  did  not  de- 
liver the  policy  to  the  assignee,  was 
held  insufficient  proof  of  the  assign- 
ment. Wienecke  v.  Arbin,  88  Md. 
182,  40  Atl.  709,  44  L.  R.  A.  142. 

As  to  evidence  of  an  assignment  of 
the  beneficiary's  interest  in  a  life 
policy  see  Cyrenius  v.  Mutual  L.  Ins. 
Co.,  13  N.  Y.  St.  204;  Archibald  v. 
Mutual  L.  Ins.  Co.,  38  Wis.  542. 

For  sufficient  evidence  of  an  assign- 
ment and  delivery  of  a  life  policy  see 
Smith  V.   Hawthorn,  22   Pa.   Co.   Ct. 

519- 

For  insufficient  evidence  of  the  as- 
signment of  a  life  policy  see  Norfolk 
Nat.  Bank  v.  Flynn,  58  Neb.  253,  78 
N.  W.  505 ;  Evans  v.  Bulman,  91  Md. 
84,  46  Atl.  315. 

Undue  Influence.  —  For  sufficient 
evidence  of  undue  influence  in  ob- 
taining an  assignment  of  a  policy  of 
insurance  see  Plant  v.  Plant,  76  Miss. 
560,  25  So.  151 ;  Bickel  v.  Bickel,  25 
Ky.  I,.  Rep.  1945,  79  S.  W.  215. 

6.  Nichols  V.  Fayette  Mut.  F.  Ins. 
Co.,  I  Allen  (Mass.)  63;  Liverpool 
&  London  &  Globe  Ins.  Co.  v. 
Nations  (Tex.  Civ.  App.),  59 
S.  W.  817;  Wood  V.  American  F.  Ins. 
Co.,  78  Hun  109,  29  N.  Y.  Supp.  250; 
American  Cent.  Ins.  Co.  v.  White, 
52  Tex.  Civ.  App.  197,  7i  S.  W.  827; 
Sprigg  V.  American  Cent.  Ins.  Co., 
loi  Ky.  185,  19  Ky.  L.  Rep.  363,  40 
S  W.  575- 

Possession  of  Property.  —  Tt  has 
been  held  that  possession  of  real 
property  under  claim  of  ownership 
is  prima  facie  evidence  of  such  own- 
ership under  the  general  issue,  but 
not  under  a  special  plea  putting  it 
directly  in  issue.  Planters'  Ins.  Co. 
V.  Diggs,  8  Baxt.    (Tenn.)   563. 
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person  in  possession  of  the  property  in  favor  of  the  interest  of  the 
assured  ;^  or  by  any  other  competent  and  relevant  evidence.* 


Defective  Deed —  Possession  of 
proi>erty  under  a  deed  thereto  is  suf- 
ficient evidence  of  an  insurable  in- 
terest, though  the  deed  is  improperly 
acknowledged.  Sanford  v.  Orient 
Ins.  Co.,  174  Mass.  416,  54  N.  E.  883. 

Possession  of  Policy.  —  Where 
plaintiffs  are  in  possession  of  a  policy 
of  life  insurance  and  have  filed  the 
same  as  a  part  of  their  petition,  and 
claim  to  be  the  beneficiaries  named 
therein,  the  burden  of  proof  is  on  the 
insurer  to  dispro\-e  their  claim. 
Hartford  Life  &  Annuity  Ins.  Co.  v. 
Wayland,  14  Ky.  L.  Rep.  243,  20  S. 
W.  199. 

But  the  possession  of  the  policy  of 
insurance  is  not  conclusive  evidence 
of  the  right  of  a  plaintifif  to  recover 
for  a  loss  as  against  another  claimant 
who  has  received  payment  from  the 
insurer.  Wood  v.  Phoenix  Mut.  Ins. 
Co.,  22  La.  Ann.  617. 

Freight.  —  Freight  is  presumed, 
prima  facie,  to  belong  to  the  owners 
of  the  vessel  earning  it.  Williams  v. 
Insurance  Co.  of  North  America,  i 
Hilt.   (N.  Y.)   345- 

7.  Admissions     of     Interest A 

letter  from  a  vessel  owner  to  a  cred- 
itor directing  him  to  obtain  insurance 
on  the  vessel  in  his  own  name  was 
held  admissible  as  tending  to  prove 
the  latter's  insurable  interest.  Vairin 
V.  Canal  Ins.  Co.,  10  Ohio  223. 

The  enrollment  of  a  vessel  by  the 
master  in  the  name  of  himself  and 
others  was  held  competent  evidence 
of  the  interest  of  such  others.  Hall  v. 
Insurance  Co.,  3  Phila.  (Pa.)  331; 
Phoenix  Ins.  Co.  v.  McAtee  (Ind. 
App.),  70  N.  E.  947- 

8.  Parol      Evidence Title    may 

be  proved  by  parol  evidence  in  ac- 
tions on  insurance  policies.  Liver- 
pool, London  &  Globe  Ins.  Co.  v. 
McGuire,  52  Miss.  227;  Pelzer  Mfg. 
Co.  V.  Sun  Fire  Office,  36  S.  C.  213, 
15   S.   E.   562. 

Evidence  of  Interest.  —  Proof  that 
plaintifif  purchased  and  paid  for  goods 
is  priina  facie  evidence  of  his  insur- 
able interest.  Sturm  v.  Atlantic  Mut. 
Ins.  Co.,  6  Jones  &  S.    (N.  Y.)   281. 


To  same  effect,  see  Hallett  v.  Payton, 

I  Caines  (N.  Y.)   363- 

A  transportation  company  was  per- 
mitted to  prove  its  interest  by  show- 
ing that  it  had  contracted  with  its 
customers  to  insure  oil  and  be  re- 
sijonsible  for  it.  Western  Atlantic 
Pipe-Lines  v.  Home  Ins.  Co.,  145  Pa. 
St.  346,  22  Atl.  665,  27  Am.  St.  Rep. 
703. 

Advances.  —  Proof  that  the  in- 
sured made  advances  for  necessary 
repairs  or  supplies  for  a  vessel  in  a 
foreign  port  raises  a  presumption  that 
he  has  a  lien  upon  the  vessel,  and, 
therefore,  an  insurable  interest  there- 
in. Merchants'  Mut.  Ins.  Co.  v.  Bar- 
ing, 20  Vv'all.   (U.  S.)    159. 

The  fact  that  a  person  is  in  the 
habit  of  making  advances  on  a  cer- 
tain class  of  goods  is  not  evidence 
to  support  an  alleged  assignment  of  a 
policy  of  insurance  on  certain  goods 
of  that  class.  Kelly  v.  Norwich 
Union  F.  Ins.  Co.,  82  Iowa  137,  47 
N.  W.  986. 

Interest  in  Vessel The  enroll- 
ment of  a  vessel  was  held  competent 
evidence  to  prove  the  title  of  the  as- 
sured. Polleys  V.  Ocean  Ins.  Co.,  14 
Me.  141.  See  also  Hall  v.  Insurance 
Co.,  3  Phila.  (Pa.)  331. 

It  was  held  competent  to  prove  the 
owner's  interest  in  a  vessel  by  one 
who  saw  the  original  register.  Hal- 
lett V.  Payton,  i  Caines  (N.  Y.)  363. 

Judgment  Roll — A  decree  of  a 
court  of  a  sister  state  in  proceedings 
commenced  after  the  loss  occurred, 
finding  the  equitable  title  to  property 
to  be  in  the  insured,  was  held  com- 
petent evidence  of  his  interest  in  an 
action  against  the  insurer.  Coursin 
V.   Pennsylvania  Ins.   Co.,  46  Pa.  St. 

Interest  of  Partner Parol  evi- 
dence is  admissible  to  show  that  a 
written  assignment  of  property  to  one 
person  was  intended  for  the  benefit 
of  that  person  and  his  co-partner. 
Niagara  Ins.  Co.  v.  Lee,  ^2)  Tex.  641, 

II  S.  W.  1024. 

Bill  of  Lading A  bill  of  lading 

of  an  outward  cargo  is  not  evidence 
of  an  interest  in  the  homeward  cargo. 

Vol.  VII 


502 


INSURANCE. 
II.  THE  CONTRACT  OF  INSURANCE. 


1.  Existence  of  the  Contract.  —  A.  Oral  Contract.  —  At  com- 
mon   law,    contracts    to    insure    and    contracts    of    insurance"    need 


Beale  v.  Pettit,  i  Wash.  C.  C.  241,  2 
Fed.  Cas.  No.   1158. 

Where  plaintiffs  offered  in  evidence 
an  invoice  and  bill  of  lading  of  a 
cargo  purporting  to  be  signed  by  the 
captain,  since  deceased,  the  insurer 
Avas  permitted  to  introduce  a  testa- 
mentary declaration  of  the  captain 
in  usual  form  to  discredit  them. 
Blagg  V.  Phoenix  Ins.  Co.,  3  Wash. 
C.  C.  5,  3  Fed.  Cas.  No.  1477. 

Interest  in  Life — The  opinion  of 
an  officer  of  a  life  insurance  company 
as  to  the  relation  a  person  must  sus- 
tain to  another  to  have  an  insurable 
interest  in  his  life  is  not  competent 
evidence.  Mace  v.  Provident  L.  Ins. 
Co.,  loi  N.  C.  122,  7  S.  E.  674. 

Evidence  of  the  age  of  the  insured 
under  a  benefit  certificate  was  ad- 
mitted to  prove  the  speculative  pur- 
pose of  an  assignee  who  kept  up  the 
payments.  Supreme  Lodge  Knights 
of  Honor  v.  Metcalf,  15  Ind.  App. 
135,  43  N.  E.  893- 

Declarations  of  Insured The  ad- 
missions of  the  insured  are  competent 
evidence  to  disprove  an  insurable  in- 
terest. McCarty  v.  Louisiana  Mut. 
Ins.  Co.,  25  La.  Ann.  354. 

Escrow —  It  is  competent  to  show 
that  the  deed  under  which  plaintiff 
claims  was  delivered  in  escrow  only. 
Pangboru  v.  Continental  Ins.  Co.,  62 
Mich.  638,  29  N.  W.  475. 

Weight  of  Evidence For  a  case 

holding  a  husband's  testimony  that  a 
deed  to  his  wife  for  property  insured 
by  him  had  never  been  delivered  was 
outweighed  by  evidence  of  contradic- 
tory acts  and  declarations  see  Clark 
V.  Dwelling  House  Ins.  Co.,  81  Me. 
■^73,  17  Atl.  303. 

9.  United  States.  —  Relief  Fire 
Ins.  Co.  V.  Shaw,  94  U.  S.  574; 
Equitable  L.  Assur.  Soc.  v.  McElroy, 
49  U.  S.  App.  548,  28  C.  C.  A.  365, 
83  Fed.  631 ;  Potter  v.  Phenix  Ins. 
Co.,  63  Fed.  382. 

Alabama.  —  Mobile  Marine  Dock  & 
Mut.  Ins.  Co.  V.  McMillan,  31  Ala. 
711;  Home  Ins.  Co.  v.  Adler,  71  Ala. 
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516;  Commercial  F.  Ins.  Co.  v.  Mor- 
ris, 105  Ala.  498,  18  So.  34. 

Arkansas.  —  King  v.  Cox,  63  Ark. 
204,  2,7  S.  W.  877. 

Illinois.  —  Hartford  F.  Ins.  Co.  v. 
Farrish,  72,  111.  166;  People's  Ins.  Co. 
V.  Paddon,  8  111.  App.  447;  Stoehlke 
V.  Hahn,  55  111.  App.  497,  affirmed 
158  111.  79,  42  N.  E.  150;  Fire  Ass'n 
V.  Smith,  59  111.  App.  655;  Fire  Ins. 
Co.  V.  Sinsabaugh,  loi  ill.  App.  55; 
Continental  Ins.  Co.  v.  Roller,  lOi  111. 
App.  77- 

Indiana.  —  New  England  F.  &  M. 
Ins.   Co.  V.  Robinson,  25   Ind.  536. 

Iowa.  —  Revere  F.  Ins.  Co.  v. 
Chamberlin,  56  Iowa  508,  8  N.  W. 
338,  9  N.  W.  386. 

Kansas.  —  Western  Massachusetts 
Ins.  Co.  V.  Duffy,  2  Kan.  347;  Alli- 
ance Co-operative  Ins.  Co.  v.  Corbett, 
69  Kan.  564,  77  Pac.  108. 

Kentucky.  —  Deadman  v.  Royal  Ins. 
Co.,  12  Ky.  L.  Rep.  389;  Commercial 
Union  Assur.  Co.  v.  Urbansky,  24 
Ky.  L.  Rep.  462,  68  S.  W.  653. 

Massachusetts.  — ■  Emery  v.  Boston 
M.  Ins.  Co.,  138  Mass.  398;  Brown  v. 
Franklin  Mut.  F.  Ins.  Co.,  165  Mass. 
565,  43  N.  E.  512;  Sanford  v.  Orient 
ins.  Co.,  174  Mass.  416,  54  N.  E.  883. 

Michigan.  —  Westchester  F.  Ins. 
Co.  V.  Earle,  33  Mich.  143;  Gay  v. 
Farmers'  Mut.  Ins.  Co.,  51  Mich.  245, 
16  N.  W.  392. 

Missouri.  —  Lingenfelter  v.  Phoe- 
nix Ins.  Co.,  19  Mo.  App.  252 ;  Worth 
V.  German  Ins.  Co.,  64  Mo.  App. 
583. 

New  York.  —  First  Baptist  Church 
V.  Brooklyn  F.  Ins.  Co.,  19  N.  Y. 
305 ;  Audobon  v.  Excelsior  Ins.  Co., 
27  N.  Y.  216;  Reynolds  v.  Westches- 
ter F.  Ins.  Co.,  8  App.  Div.  193,  40 
N.  Y.  Supp.  336;  Kelly  v.  Com.  Ins. 
Co.,  10  Bosw.  82 ;  Van  Loan  v.  Farm- 
ers Mut.  F.  Ins.  Ass'n,  24  Hun  132. 

Ohio.  —  Newark  Mach.  Co.  v.  Ken- 
ton Ins.  Co.,  50  Ohio  St.  549,  35  N. 
E.  1060. 

Pennsylvania.  —  Smith  v.  Odlin,  4 
Yeates  468. 
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not  be  m  writing.  But  under  some  special  statutes"  and  charters^  ^ 
written  evidence  of  such  contracts  is  required.  An  oral  contract 
must  be  proved,  of  course,  by  what  was  said  and  done  by  the 
parties  rather  than  by  their  opinions  and  conclusions  as  to  the 
legal  effect  of  their  declarations  and  acts.^^  Where  the  contract  is 
oral  and  all  its  terms  are  not  definitely  expressed,  it  will  be  pre- 
sumed that  the  parties  contracted  with  reference  to  the  terms  and 
conditions  contained  in  the  ordinary  form  of  policy  in  use  by  th*i 
insurer.^^     And   so  it  will   be  presumed  prima  facie  that  an  oral 


South  Carolina.  —  Stickley  v.  Mo- 
bile Ins.  Co.,  37  S.  C.  S6,  i6  S.  E. 
280,  838. 

Texas.  —  Pacific  Mut.  Ins.  Co.  v. 
Shaffer.  30  Tex.  Civ.  App.  313,  7©  S. 
W.  566. 

Wisconsin.  —  Northwestern  Iron 
Co.  V.  Aetna  Ins.  Co.,  26  Wis.  78, 
23  Wis.  160,  99  Am.  Dec.  145 ;  Strohn 
V.  Hartford  F.  Ins.  Co.,  2>i  Wis.  148; 
John  R.  Davis  Lumb.  Co.  v.  Scottish 
Union  &  Nat.  Ins.  Co.,  94  Wis.  472, 
69  N.  W.  156. 

Contra.  —  Cockerill  v.  Cincinnati 
Mut.  Ins.  Co.,  16  Ohio  148;  Bell  v. 
Fireman's  Ins.  Co.,  5  Rob.  (La.)  446. 

Statute  of  Frauds.  —  A  parol 
agreement  for  insurance  from  year  to 
year  terminable  at  any  time  by  either 
party  is  not  within  the  statute  of 
frauds.  Phoenix  Ins.  Co.  v.  Ireland, 
9  Kan.  App.  644,  58  Pac.  1024. 

Oral  Assignment  of  Policy. 
Though  a  policy  provides  that  no  as- 
signment thereof  shall  be  valid  unless 
in  writing,  evidence  of  an  oral  assign- 
ment is  good  except  as  against  the 
insurer.    Embry  v.  Harris,  107  Ky.  61, 

52  S.  w.  958. 

10.  Mitchell  v.  Universal  L.  Ins. 
Co.,  54  Ga.  289;  Simonton  v.  Liver- 
pool, London  &  Globe  Ins.  Co.,  51 
Ga.  76. 

Standard  Policy — A  statute  re- 
quiring a  standard  form  of  policy  and 
the  statement  of  conditions  in  full 
does  not  preclude  the  making  of  an 
oral  contract  to  insure  goods  pending 
their  removal  and  the  modification  of 
the  policy.  Goodhue  v.  Hartford  F. 
Ins.  Co.,  175  Mass.  187,  55  N.  E.  1039. 

11.  Henning  v.  United  States  Ins. 
Co.,  47  Mo.  425,  4  Am.  Rep.  332; 
Hazlett  V.  Allegheny  Ins.  Co.,  i  Walk. 
(Pa.)   336. 

Charter    Restrictions —  It     seems 


that  charter  provisions  requiring  poli- 
cies to  be  signed  by  certain  officers  do 
not  operate  to  prevent  the  proof  of 
oral  contracts  of  insurance.  New 
England  F.  &  M.  Ins.  Co.  v.  Robin- 
son, 25  Ind.  536;  Walker  v.  Metro- 
politan Ins.  Co.,  56  Me.  371 ;  San- 
laorn  v.  Fireman's  Ins.  Co.,  16  Gray 
(Mass.)  448,  77  Am.  Dec.  419;  First 
Baptist  Church  v.  Brooklyn  F.  Ins. 
Co.,  19  N.  Y.  305. 

See  also  Baile  v.  St.  Joseph  F.  & 
M.  Ins.  Co.,  72  Mo.  371 ;  Henning 
V.  United  States  Ins.  Co.,  2  Dill. 
26,  II  Fed.  Cas.  No.  6366;  Zell  v. 
Herman  Farmers'  Mut.  Ins.  Co.,  75 
Wis.  521,  44  N.  W.  828. 

12.  Dove  V.  Royal  Ins.  Co.,  98 
.Mich.  122,  57  N.  W.  30.  But  see 
First  Baptist  Church  v.  Brooklyn 
Ins.  Co.,  23  How.  Pr.  (N.  Y.)  448. 

13.  Iowa.  —  Hubbard  v.  Hartford 
F.  Ins.  Co.,  2)2)  Iowa  325,  11  Am. 
Rep.  125 ;  Smith  v.  State  Ins.  Co.,  64 
Iowa  716,  21   N.  W.  145. 

Michigan.  —  Wierengo  v.  Ameri- 
can F.  Ins.  Co.,  98  Mich.  621,  57  N. 
W.   833. 

Missouri.  —  Vining  v.  Franklin 
F.  Ins.  Co.,  89  Mo.  App.  311. 

Neiv  York.  —  DeGrove  v.  Metro- 
politan Ins.  Co.,  61  N.  Y.  594,  19 
Am.  Rep.  305 ;  Van  Loan  v.  Farmers' 
Mutual  F.  Ins.  Ass'n,  90  N.  Y.  280; 
Lipman  v.  Niagara  F.  Ins.  Co.,  121 
N.  Y.  454,  24  N.  E.  699,  8  L.  R.  A. 
719. 

Ohio.  —  Newark  Mach.  Co.  v. 
Kenton  Ins.  Co.,  50  Ohio  St.  549,  35 
N.  E.  1060,  22  L.  R.  A.  768. 

Oregon.  —  Sproul  v.  Western 
Assur.  Co.,  2)3  Or.  98,  54  Pac.  180; 
Cleveland  Oil  &  Paint  Mfg.  Co.  v. 
Norwich  Union  F.  Ins.  Co.,  34  Or. 
228,  55  Pac.  435. 

Pennsylvania.  —  State  F.  &  I\I. 
Ins.  Co.  V.  Porter,  3  Grant  Cas.  123 ; 
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renewal  of  a  contract  was  intended  to  be  upon  the  terms  and  con- 
ditions of  the  ori^^inal  policy.^* 

B.  Writtkn  Contract.  —  Parol  evidence  is  admissible,  of  course, 
to  prove"^  or  disprove^"  the  execution  and  delivery  of  a  written 
contract  of  insurance.  It  is  also  admissible  tO'  show  that  an  insur- 
ance policy  became  operative  without  a  manual  delivery,^'  or  that 
a  manual  delivery  was  only  conditional.^* 


Eureka  Ins.  Co.  v.  Robinson,  56 
Pa.  St.  256,  94  Am.  Dec.  65. 

Wisconsin.  —  Fuller  v.  Madison  M. 
Ins.  Co.,  36  Wis.  599. 

See  also  Barre  v.  Council  Blufifs 
Ins.  Co.,  76  Iowa  609,  41  N.  W.  2,73- 

Insurance    Certificates For    the 

purpose  of  showing  that  a  certificate 
of  insurance  was  subject  to  the  con- 
ditions of  the  insurer's  usual  printed 
form  of  poHcy,  evidence  of  a  settled 
practice  of  the  insurer,  known  to  the 
assured,  to  give  such  certificates  and 
afterward  issue  such  policies  upon  re- 
quest was  admitted.  Home  Ins.  Co. 
V.  Favorite,  46  111.  263.  To  similar 
efifect  see  Aetna  Ins.  Co.  v.  North- 
western Iron  Co.,  21  Wis.  458. 

14.  Home  Ins.  Co.  v.  Adler,  71 
Ala.  516;  Home  Ins.  Co.  v.  Favorite, 

46  111.  263;  Western  Assur.  Co.  v. 
McAlpin,  23  Ind.  App.  220,  55  N.  E. 
119;  Mallette  v.  British-American 
Assur.  Co.,  91  Md.  471,  46  Atl.  1005; 
Salisbury  v.  Hekla  Fire  Ins.  Co.,  32 
Minn.  458,  21  N.  W.  552;  Ganser  v. 
Fireman's  Fund  Ins.  Co.,  38  Minn. 
74,  35  N.  W.  584;  Abel  v.  Phoenix 
Ins.  Co.,  47  App.  Div.  81,  62  N.  Y. 
Supp.   218. 

15.  Presumptive    Delivery The 

finding  of  a  policy  of  life  insurance 
with  the  papers  of  the  insured  after 
his  death  is  evidence  of  its  delivery 
as  an  existing  contract.  Jones  v. 
New  York  L.  Ins.  Co.,  168  Mass.  245, 

47  N.  E.  92.  The  date  of  a  policy  is 
presumptively  the  date  of  its  deliv- 
ery. Kendrick  v.  Mutual  Ben.  L.  Ins. 
Co.,  124  N.  C.  315,  32  S.  E.  728. 

16.  Michigan  Pipe  Co.  v.  Michi- 
gan F.  &  M.  Ins.  Co.,  92  Mich.  482, 
52  N.  W.  1070,  20  L.  R.  A.  277;  Ray 
V.  Security  Trust  &  L.  Ins.  Co.,  126 
N.  C.  166,  35  S.  E.  246. 

Evidence      Irrelevant Evidence 

of  a  usage  to  make  written  applica- 
tions for  marine  insurance  does  not 
tend  to  disprove  positive  evidence  of 
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an  oral  contract.  Emery  v.  Boston 
M.  Ins.  Co.,  138  Mass.  398. 

Evidence  that  the  insurer  did  not 
know  the  manner  in  which  the  prem- 
ises were  occupied  is  too  remote  to 
prove  that  no  contract  was  made. 
Audubon  v.  Excelsior  Ins.  Co.,  27  N. 
Y.  216. 

Evidence  of  the  failure  of  the  in- 
surer's agent  to  report  the  cancella- 
tion of  a  previous  policy  and  the  is- 
suance of  the  policy  sued  on,  with 
special  permits,  is  not  admissible 
against  the  insured,  where  there  is  no 
evidence  of  collusion  between  him  and 
the  agent.  Germania  F.  Ins.  Co.  v. 
McKee,  94  111.  494. 

17.  Prudential  Ins.  Co.  v.  Sulli- 
van, 27  Ind.  App.  30,  59  N.  E.  873; 
Pennsburg  Mfg.  Co.  v.  Pennsylvania 
F.   Ins.   Co.,    16  Pa.   Super.   Ct.  91. 

Undelivered  Policy — Evidence  is 
admissible  to  show  a  usage  under 
which  policies  not  delivered,  or  not 
yet  written  up  (where  entered  in  the 
books  of  the  company),  and  not  paid 
for,  are  held  for  the  benefit  of  the 
assured.  Baxter  v.  Massasoit  Ins. 
Co.,  13  Allen  (Mass.)  320. 

Burden  of  Proof.  —  Where  there  is 
no  evidence  of  a  manual  delivery,  the 
burden  of  proof  is  on  the  insured  to 
show  that  the  contract  was  to  take 
efifect  without  such  delivery.  Heiman 
V.  Phoenix  Mut.  L.  Ins.  Co.,  17  Minn. 
153,  10  Am.  Rep.  154;  Equitable  L. 
Assur.  Soc.  V.  McElroy,  49  U.  S. 
App.  548,  28  C.  C.  A.  365,  83 
Fed.  631. 

18.  Rey  v.  Equitable  Life  Assur. 
Soc,  16  App.  Div.  194,  44  N.  Y. 
Supp.  745 ;  Atkins  v.  New  York  L. 
Ins.  Co.  (Tex.  Civ.  App.),  62 
S.  W.  563. 

Conditional  Delivery Parol  evi- 
dence was  admitted  to  show  that  a 
policy  of  fire  insurance  was  not  to  be- 
come binding  until  the  assured  can- 
celed    other     insurance.      Moore     v. 
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C.  Admissions.  —  The  authority  of  an  insurance  agent  cannot 
be  proved  by  his  own  declarations.^"  The  authority  of  the  agent 
being  otherwise  proved,  a  contract  of  insurance,  or  its  terms,  may 
be  proved  by  his  admissions  made  within  the  scope  and  course  of 
his  employment,-"  but  not  by  his  declarations  when  not  actively 
representing  the  insurer  in  the  particular  matter.^^ 

D,  Burden  of  PROor".  —  The  burden  of  proving  a  contract  of 
insurance,  including  the  authority  of  the  agent,^^  rests  upon  the 


Farmers  Mut.  Ins.  Ass'n,  107  Ga.  199, 
33  S.  E.  65 ;  Harnickell  v.  New  York 
L.  Ins.  Co.,  Ill  N.  Y.  390,  18  N.  E. 
632,  affirming  40  Hun  (N.  Y.)  558. 
See  also  Shields  v.  Equitable  L. 
Assur.  Soc,  121  Mich.  690,  80  N. 
W.  793- 

But  parol  evidence  that  the  in- 
sured under  an  accident  policy  had 
agreed  to  cancel  a  portion  of  the  in- 
surance referred  to  in  his  application, 
and  had  afterward  informed  the 
agent  that  he  had  done  so,  upon 
which  the  agent  had  delivered  the 
policy,  was  rejected.  Commercial 
Mut.  Ace.  Co.  V.  Bates,  176  111.  194, 
52  N.  E.  49,  affinning  74  111.  App.  335. 

Binding  Slips —  Parol  evidence 
was  admitted  to  prove  a  custom 
among  insurance  companies  to  issue 
binding  slips  to  brokers,  providing 
temporary  insurance  on  property  de- 
scribed therein  pending  the  accept- 
ance or  rejection  of  the  application 
only,  and  to  prove  the  assured's 
knowledge  of  such  custom.  Under- 
wood V.  Greenwich  Ins.  Co.,  161  N. 
Y.  413,  55  N.  E.  936,  reversing  28 
App.   Div.    163. 

The  burden  rests  on  the  insurer  to 
prove  that  possession  of  a  policy  was 
obtained  by  fraud.  Page  v.  Life  Ins. 
Co.,  131  N.  C.  115,  52  S.  E.  543- 

Worthless  Check.  —  It  may  be 
shown  by  parol  that  the  check  given 
for  the  first  premium  was  worthless. 
Brady  v.  Northwestern  Masonic  Aid 
Ass'n,  190  Pa.  St.  595,  42  Atl.  962. 

19.  Aetna  Ins.  Co.  v.  North- 
western Iron  Co.,  21  Wis.  458.  And 
see  generally  article  "  Admissions," 
Vol.  I,  and  article  "  Principal  and 
Agent." 

20.  Aetna  Ins.  Co.  v.  Northwest- 
ern Iron  Co.,  26  Wis.  78. 

Admissions  by  Agents Admis- 
sions of  the  president  and  secretary 


of  an  insurance  company,  who  were 
authorized  to  receive  proofs  of  loss, 
that  they  had  agreed  to  keep  the 
propertj'  insured  were  held  compe- 
tent evidence  against  the  company. 
First  Baptist  Church  v.  Brooklyn  F. 
Ins.  Co.,  18  Barb.  (N.  Y.)  69. 

21.  Commercial  F.  Ins.  Co.  v. 
Morris,  105  Ala.  498,  18  So.  34; 
Crawford  v.  Trans-Atlantic  F.  Ins. 
Co.,  125  Cal.  609,  58  Pac.  177;  Ger- 
man F.  Ins.  Co.  V.  Schroeder,  48  Kan. 
643,  29  Pac.  1078;  Ramb  v.  New 
York  L.  Ins.  Co.,  14  N.  Y.  St.  573- 

Agent  for  Insured —  One  who  had 
agreed  to  look  after  another's  risks  in 
a  company  which  he  represented  and 
in  other  companies  was  held  not  to 
bind  his  company  by  delivering  to  the 
assured  a  list  of  the  amounts  of  his 
insurance  and  a  receipt  for  premiums 
advanced.  Hartford  F.  Ins.  Co.  v. 
Reynolds,  36  Mich.  502. 

22,  United  States.  —  Coffin  v.  New 
York  Life  Ins.  Co.,  127  Fed.  555. 

Georgia.  —  Crutchfield  v.  Dailey,  98 
Ga.  462,  25  S.  E.  526. 

Illinois.  —  Schroeder  v.  Trade  Ins. 
Co.,  12  111.  App.  651 ;  Western  M.  L. 
Ass'n    V.    People,    73    111.    App.    496. 

lozca.  —  Smith  v.  State  Ins.  Co.,  58 
Iowa  4.87,  12  N.  W.  542;  Farmers  Co- 
operative Soc.  v.  German  Ins.  Co., 
97  Iowa  749,  66  N.  W.  878. 

Pennsylvania.  —  Pennsburg  Mfg. 
Co.  V.  Pennsylvania  F.  Ins.  Co.,  16 
Pa.  Super.  Ct.  91. 

Texas.  —  Sullivan  v.  Hartford  F. 
Ins.  Co.  (Tex.  Civ.  App.),  34  S.  W. 
999;  Mack  V.  Lancashire  Ins.  Co.,  4 
Fed.  59. 

Weight  of  Evidence For  suffi- 
cient evidence  of  contracts  of  insur- 
ance or  to  insure  see  Michigan  Pipe 
Co.  V.  North  British  &  Mercantile 
Ins.  Co.,  97  Mich.  493,  56  N.  W.  849; 
Ganser  v.   Fireman's   Fund  Ins.   Co., 
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party   who  claims   its   existence.     It   is   sufficient   to  prove  an   oral 
contract  by  a  prei)onderance  of  the  evidence.'-'' 

2.  Contradicting,  Supplementing  or  Explaining  a  Written  Contract. 
A.  Contradicting  thk  Writing.  —  As  a  general  rule,  all  nego- 
tiations and  preliminary  agreements  are  merged  in  a  written  contract 
of  insurance,  and  parol  or  extrinsic  evidence  is  not  admissible  to  con- 
tradict, vary  or  enlarge  its  express  terms  and  conditions.^*     Parol 


38  Minn.  74,  35  N.  W.  584;  Ruggles 
V.  American  Cent.  Ins.  Co.,  114  N.  Y. 
415,  21  N.  E.  1000,  II  Am.  St.  Rep. 
674;  Consolidated  Mfg.  Co.  v.  West 
Chester  F.  Ins.  Co.,  13  Pa.  Co. 
Ct.  321. 

For  insufficient  evidence  of  a  con- 
tract to  insure  see  Royal  Ins.  Co.  v. 
Beatty,  119  Pa.  St.  6,  12  All.  607,  4 
Am.  St.  Rep.  622. 

For  insufficient  evidence  of  an  in- 
tention by  the  owner  of  property  to 
avail  himself  of  insurance  under  an 
open  policy  see  Lambeth  v.  Western 
M.  &  F.  Ins.  Co.,  II  Rob.  (La.)  82. 

For  sufficient  evidence  to  sustain  a 
finding  that  a  contract  was  for  addi- 
tional insurance,  and  not  for  a  re- 
newal policy,  see  Walker  v.  American 
Cent.  Ins.  Co.,  66  Hun  635,  21  N.  Y. 
Supp.  751,  affirmed  143  N.  Y.  167,  38 
N.  E.  106. 

As  to  the  sufficiency  of  parol  evi- 
dence to  show  an  agreement  as  to  the 
construction  to  be  given  the  occu- 
pancy clause,  see  Vanderhoef  v.  Agri- 
cultural Ins.  Co.,  46  Hun  (N. 
Y.)  328. 

For  insufficient  evidence  of  the  de- 
livery of  policies  see  Pennsburg  Mfg. 
Co.  V.  Pennsylvania  F.  Ins.  Co.,  16 
Pa.  Super.  Ct.  91 ;  Mutual  L.  Ins.  Co. 
t'.  Logan,  57  U.  S.  App.  18,  31  C.  C. 
A.  172,  87  Fed.  637. 

Policy    Not    Countersigned For 

sufficient  evidence  of  the  execution 
and  delivery  of  a  policy  not  counter- 
signed by  the  agent,  see  German  F. 
Ins.  Co.  V.  Laggart,  47  Kan.  663,  28 
Pac.  718. 

Suspicious  Alteration.  —  For  suffi- 
cient evidence  to  remove  a  suspicion 
created  by  an  apparent  alteration  in 
the  policy  see  Davidson  v.  Guardian 
Assur.  Co.,  176  Pa.  St.  525,  35 
Atl.  220. 

23.  Farmers  Co-operative  Soc.  v. 
German  Ins.  Co.,  97  Iowa  749,  66  N. 
W.  878;  Johnson  v.  Connecticut  F. 
Ins.   Co.,  84  Ky.  470,  2  S.  W.   151 ; 
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Chaney  v.  Phoenix  Ins.  Co.,  62  Mo. 
App.  45;  McCabe  v.  Aetna  Ins.  Co., 
9  N.  D.  19,  81  N.  W.  426,  47  L.  R. 
A.  641 ;  Waldron  z'.  Home  Mut.  Ins. 
Co.,  16  Wash.  193,  47  Pac.  425. 

Weight  of  Evidence For  suffi- 
cient evidence  of  an  oral  contract  of 
insurance  see  John  R.  Davis  Lumb. 
Co.  V.  Scottish  Union  &  Nat.  Ins.  Co., 
94  Wis.  472,  69  N.  W.  156;  Insurance 
Co.  of  North  America  v.  Bird,  175  111. 
42,  51  N.  E.  686,  affinning  74  111.  App. 
306;  Commercial  F.  Ins.  Co.  v.  Mor- 
ris, 105  Ala.  498,  18  So.  34;  Allen  v. 
Massachusetts  Mut.  Ace.  Ass'n,  167 
Mass.  18,  44  N.  E.  1053. 

For  sufficient  evidence  of  an  oral 
contract  to  insure,  see  Abel  v.  Phoe- 
nix Ins.  Co.,  57  App.  Div.  629,  68 
N.  Y,  Supp.  19;  Fowler  v.  Preferred 
Ace.  Ins.  Co.,  100  Ga.  330,  28  S.  E. 
398;  Firemen's  Ins.  Co.  v.  Kuessner, 
164  111.  275,  45  N.  E.  540;  Revere  Fire 
Ins.  Co.  V.  Chamberlin,  56  Iowa  508, 
8  N.  W.  338,  9  N.  W.  386. 

For  insufficient  evidence  of  an  oral 
contract  to  insure  see  Abel  v. 
Phoenix  Ins.  Co.,  47  App.  Div.  81,  62 
N.  Y.  Supp.  218;  Keystone  Mattress 
&  Spring  Bed  Co.  v.  Pittsburg  Un- 
derwriters, 21   Pa.  Super.  Ct.  38. 

For  insufficient  evidence  of  the  re- 
newal of  a  policy  see  Mallett  v.  Brit- 
ish-American Assur.  Co.,  91  Md.  471, 
46  Atl.    1005. 

24.  United  States.  —  Marine  Ins. 
Co.  V,  Hodgson,  6  Cranch  206;  Mer- 
chants Mut.  Ins.  Co.  V.  Lyman,  15 
•Wall.  664;  Hearn  v.  Equitable  Safety 
Ins.  Co.,  3  Cliff.  328.  II  Fed.  Cas. 
No.  6299;  Sias  V.  Roger  Williams  Ins. 
Co.,  8  Fed.  187;  Sperry  v.  Spring- 
field F.  &  M.  Ins.  Co.,  26  Fed.  234; 
Union  Nat.  Bank  v.  German  Ins.  Co., 
34  U.  S.  App.  397,  18  C.  C.  A.  203, 
71  Fed.  473;  Ocean  Steamship  Co. 
V.  Aetna  Ins.  Co.,  121  Fed.  882. 

Alabama.  —  Blanks  v.  Moore,  139 
Ala.  624,  36  So.  783. 

Connecticut.  —  Sheldon  v.  Hartford 
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F.  Ins.  Co.,  22  Conn.  235,  58  Am.  Dec. 
420;  Woodbury  Sav.  Hank  &  BIdg. 
Ass'n  V.  Charter  Oak  F.  &  M.  Ins. 
Co.,  29  Conn.  374. 

Georgia.  —  Mutual  Ben.  L.  Ins.  Co. 
V.  Ruse,  8  Ga.  534;  Home  Ins.  Co. 
V.  Harrington,  95  Ga.  759,  22  S.  E. 
666. 

Illinois.  —  Winnesheik  Ins.  Co.  t'. 
Holzgrafe,  53  111.  516,  5  Am.  Rep. 
64;  Hartford  F.  Ins.  Co.  v.  Webster, 
69  111.  392 ;  Leinweber  v.  Forest  City 
Ins.  Co.,  32  111.  App.  190. 

Indiana.  —  King  v.  Enterprise  Ins. 
Co.,  45  Ind.  43. 

lozva.  —  Moore  v.  State  Ins.  Co., 
72  Iowa  414,  34  N.  W.  183;  Con- 
gower  V.  Equitable  Mut.  L.  &  E. 
Ass'n,  94  Iowa  499,  63  N.  W.  192. 

Kentucky.  —  National  Mut.  Ben. 
Ass'n  V.  Heckman,  86  Ky.  254,  5  S. 
W.  565. 

Louisiana.  —  Bell  v.  Western  Ins. 
Co.,  5  Rob.  423,  39  Am.  Dec.  542; 
Gomila  v.  Hibernia  Ins.  Co.,  40  La. 
Ann.  553,  4  So.  490. 

Maine.  —  Levy  v.  Merrill,  4  Me. 
180. 

Maryland.  —  Busby  v.  North  Amer- 
ica L.  Ins.  Co.,  40  Md.  572,  17  Am. 
Rep.  634;  Prudential  Ins.  Co.  v.  De- 
voe,  98  Md.  584,  56  Atl.  809. 

Massachusetts.  —  Lewis  v.  Thatch- 
er, 15  Mass.  431  ;  Finney  v.  Bedford 
Com.  Ins.  Co.,  8  Mete.  348,  41  Am. 
Dec.  515. 

Nezv  Jersey.  —  Franklin  F.  Ins.  Co. 
V.  Martin,  40  N.  J.  L.  568,  29  Am. 
Rep.  271. 

Nezv  York.  —  Alston  v.  Mechanics 
Mut.  Ins.  Co.,  4  Hill  329;  Mutual 
Safety  Ins.  Co.  v.  Hone,  2  N.  Y.  235 ; 
Pindar  v.  Resolute  F.  Ins.  Co.,  47 
N.  Y.  114;  Mumford  v.  Hallett,  i 
Johns.  433;  Astor  v.  Union  Ins.  Co., 
7  Cow.  202;  Birmingham  z'.  Empire 
Ins.  Co.,  42  Barb.  457;  Home  Ins.  Co. 
V.  Continental  Ins.  Co.,  89  App.  Div. 
I,  85  N.  Y.  Supp.  262;  New  York 
Gaslight  Co.  v.  Mechanics  F.  Ins. 
Co.,  2  Hall  125  ;  Carrington  v.  Com- 
mercial F.  &  M.  Ins.  Co.,  I  Bosw. 
152;  St.  Nicholas  Ins.  Co.  v.  Mer- 
cantile Mut.  Ins.  Co.,  5  Bosw.  238; 
Rolker  v.  Great  Western  Ins.  Co.,  2 
Sweeney  275. 

North  Carolina. —  Hoffman  f.  Stan- 
dard L.  &  Ace.  Co.,  127  N.  C.  237, 
37  S.  E.  466;  Grier  v.  Alutual  L. 
Ins.  Co.,  132  N.  C.  542,  44  S.  E.  28. 


Ohio.  —  Union  Cent.  L.  Ins.  Co.  v. 
Hook,  62  Ohio  St.  256,  56  N.  E.  906; 
Richards  v.  Hale,  24  Ohio  Cir.  Ct. 
468. 

South  Carolina.  —  Lagrone  v.  Tim- 
merman,  46  S.  C.  372,  24  S.  E.  290; 
Stepp  V.  National  L.  &  M.  Ass'n,  37 
S.  C.  417,  16  S.  E.  134- 

South  Dakota.  —  Knudson  v. 
Grand  Council  Northwestern  Legion 
of  Honor,  7  S.  D.  214,  63  N.  W.  911. 

Texas.  —  Union  Cent.  L.  Ins.  Co. 
V.  Chowning,  8  Te.x.  Civ.  App.  455, 
28  S.  W.  117;  Chamberlain  v.  Wright 
(Tex.  Civ.  App.),  35  S.  W.  707; 
Orient  Ins.  Co.  v.  Prather  (Tex.  Civ. 
App.),  62  S.  W.  89;  Keller  v.  Liver- 
pool, London  &  Globe  Ins.  Co.,  27 
Tex.   Civ.   App.    102,   65    S.    W.   695- 

But  see  Bryce  v.  Lorillard  F.  Ins. 
Co.,  55  N.  Y.  240,  46  How.  Pr.  298, 
14  Am.  Rep.  249;  Chippewa  Lumb. 
Co.  V.  Phenix  Ins.  Co.,  80  Mich.  116, 
44  N.  W.  1055;  Commercial  Mut. 
Ace.  Co.  V.  Bates,  176  111.  194,  52 
N.  E.  49,  aMrming  74  111.  App.  335  ; 
New  York  L.  Ins.  Co.  v.  Easton,  69 
111.  App.  479. 

It  must  be  admitted,  however,  that 
many  of  the  cases  sustaining  claims 
of  waiver  or  estoppel  as  to  condi- 
tions, warranties  and  representations 
are  inconsistent  with  this  general  rule. 
See  "  Waiver  and  Estoppel  "  under 
sub-title  "  Avoidance  of  Contract,'" 
herein. 

Contradicting  Applications  and 
Indorsements.  —  The  rule  applies  to 
applications,  surveys  and  premium 
notes,  when  made  part  of  the  insur- 
ance contract.  Sheldon  v.  Hartford 
F.  Ins.  Co.,  22  Conn.  235,  58  Am. 
Dec.  420 ;  Winnesheik  Ins.  Co.  v. 
Holzgrafe,  53  III.  516,  5  Am.  Rep.  64; 
McCoy  V.  Aletropolitan  L.  Ins.  Co., 
133  Mass.  82.  And  to  indorsements 
on  policies.  Seccomb  v.  Provincial 
Ins.  Co.,  4  Bosw.   (N.  Y.)  179. 

Evidence  that  the  application  dif- 
fered materially  from  the  policy  actu- 
ally received,  and  that  the  difference 
was  not  discovered  by  the  assured 
until  after  the  loss  occurred  was  re- 
jected. Pindar  v.  Resolute  F.  Ins. 
Co.,  47  N.  Y.  114. 

Receipt  of  Premium It  was  held 

that  while  parol  evidence  was  ad- 
missible to  contradict  a  recital  of  the 
payment  of  the  first  premium  so  far 
as  it  operated  as   a  mere  receipt,   it 
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was  not  admissible  to  contradict  the 
acknowledgment  so  far  as  it  was  con- 
tractual and  thus  avoid  liability  on 
the  policy.  Grier  v.  Mutual  L.  Ins. 
Co.,  132  N.  C.  54-',  44  S.  E.  28. 

Time  and  Place  of  Payment — A 
different  date  or  place  of  payment 
from  that  fixed  in  the  policy  cannot 
be  shown  by  parol  evidence  to  have 
been  mtendcd.  Pierce  v.  Charter  Oak 
L.  Ins.  Co.,  138  Mass.  151 ;  Mobile  L. 
Ins.  Co.  V.  Pruett,  74  Ala.  487. 

But  the  date  of  a  policy  is  not  con- 
clusive of  the  time  of  its  execution. 
Earl  V.  Shaw,  i  Johns.  Cas.  (N.  Y.) 
314,  I  Am.  Dec.  117;  Potter  v.  Marine 
Ins.  Co.,  2  Mason  475,  19  Fed.  Cas. 
No.  11,332. 

Evidence  of  a  course  of  past  deal- 
ings between  the  parties  is  admissible 
to  show  an  understanding  that  the 
lime  for  payment  of  the  first  premium 
was  to  be  extended  in  direct  contra- 
diction of  the  terms  of  the  policy  and 
of  a  letter  requesting  remittance. 
Moore  v.  Rockford  Ins.  Co.,  90  Iowa 
036,  57  N.  VV.  597- 

Parol  evidence  of  agreements  pro- 
viding for  non-forfeiture  of  policies 
upon  the  failure  to  pay  premiums 
when  due  is  incompetent.  Union 
JNIut.  L.  Ins.  Co.  V.  Mowry,  96  U.  S. 
544;  Thompson  v.  Knickerbocker  L. 
Ins.  Co.,  104  U.  S.  252;  Howell  v. 
Knickerbocker  L.  Ins.  Co.,  3  Rob.  (N. 
Y.)  2^2;  Busby  v.  North  America  L. 
Ins.  Co.,  40  Md.  572,  17  Am.  Rep. 
634.  But  see  Thies  v.  Mut.  L.  Ins. 
Co.,  13  Tex.  Civ.  App.  280,  35  S.  W. 
676. 

Transfers  and  Incumbrances. 
Evidence  of  a  contemporaneous  ver- 
bal agreement  permitting  a  future 
transfer  or  incumbrance  of  the  in- 
sured property  contrary  to  the  terms 
of  the  policy  is  admissible.  Dwelling 
House  Ins.  Co.  v.  Shaner,  52  111.  App. 
326.  McCluskey  v.  Providence  Wash- 
ington Ins.  Co.,  126  Mass.  306. 

Occupancy  and  Use So  of  evi- 
dence of  an  oral  agreement  as  to  the 
occupancy  or  use  of  the  insured  prop- 
erty contrary  to  the  terms  of  the 
polic}'.  Reardon  v.  Faneuil  Ins.  Co.. 
135  Mass.  121 ;  Franklin  F.  Ins.  Co. 
V.  Martin,  40  N.  J.  L.  568,  29  Am. 
Rep.  271 ;  Jennings  v.  Chenango  Co. 
Mut.  Ins.  Co.,  2  Denio  (N.  Y.)  75; 
City   of   New   York  v.    Brooklyn    F. 
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Ins.  Co.,  3  Abb.  Dec.  (N.  Y.)  251. 
41    Barb.   231. 

Watchman Parol      evidence      to 

change  the  terms  of  policies  as  to  the 
keeping  of  watchmen  has  been  held 
inadmissible.  Hovey  v.  American 
Mul.  Ins.  Co.,  2  Duer  (N.  Y.)  554; 
Ripley  v.  .Xetna  Ins.  Co.,  30  N.  Y. 
136,  86  Am.  Dec.  362. 

Books  of  Account — The  statement 
of  the  insurer's  agent  to  the  insured 
that  it  would  not  be  necessary  for  the 
latter  to  keep  the  books  required  to 
be  kept  by  the  policy  was  held  inad- 
missible in  evidence.  Germania  Ins. 
Co.  V.  Bromwell,  62  Ark.  43,  34  S. 
W.  83. 

It  was  held  inadmissible,  where 
fraud  was  not  charged,  to  show  that 
insured  could  not  read  the  English 
language,  and  signed  an  application 
agreeing  to  keep  his  books  in  an  iron 
safe  without  having  been  questioned 
on  the  subject  by  the  insurer's  agent, 
who  did  not  read  the  questions  and 
answers  to  him.  Virginia  F.  &  M. 
Ins.  Co.  V.  Morgan,  90  Va.  290,  18 
S.  E.  191. 

Reinsurance.  —  Evidence  of  a  local 
custom  to  limit  recovery  on  a  policy 
of  reinsurance  against  all  loss  to  such 
proportion  of  the  loss  as  the  policy 
bore  to  the  amount  of  the  original 
policy  was  rejected.  Mutual  Safety 
Ins.  Co.  V.  Hone,  2  N.  Y.  235. 

Other  Policies —  Proof  that  the 
insurer  has  issued  permanent  policies 
to  other  persons  is  not  competent  ev- 
idence that  the  particular  policy  in 
suit  was  to  be  a  permanent  policy. 
First  Baptist  Church  v.  Brooklyn  Ins. 
Co.,  23  How.  Pr.  (N.  Y.)  448. 

A  policy  in  one  company  cannot  be 
received  to  vary  a  policy  in  another 
company  upon  the  same  property. 
Westinghouse  E!ec.  Co.  v.  Western 
Assur.  Co.,  42  La.  Ann.  28,  7  So.  73- 
A  prior  insurance  policy  by  another 
company  was  not  competent  evidence 
to  show  what  property  was  covered 
by  the  policy  sued  on.  Saunders  v. 
Agricultural  Ins.  Co.,  39  App.  Div. 
631,  S7  N.  Y.  Supp.  683.  See  also 
Eyre  v.  Marine  Ins.  Co.,  5  Watts  & 
S.    (Pa.)    116. 

That  the  term  "  inventory "  did 
not  mean  an  itemized  list  could  not 
be  shown  by  policies  issued  by  other 
insurers  containing  the  words  "  item- 
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evidence  is  sometimes  received  to  show  a  mistake  made  in  reducini^ 

the  contract  to  writing,^^  but  not,  ordinarily,  in  an  action  at  law.^'* 

B.  Supplementing  the  Writing.  —  Parol  or  extrinsic  evidence 

is  sometimes  received-'''  to  prove  a  supplemental  agreement  or  term 


ized  inventories."  Roberts  W.  &  T. 
Co.  V.  Sun  Mut.  Ins.  Co.,  19  Tex. 
Civ.  App.  338,  48  S.  W.  559. 

Refreshing  Memory.  —  It  was  held 
improper  to  permit  a  witness  to  tes- 
tify that  a  written  poHcy  in  pos- 
session of  the  other  party,  and  not 
produced,  corresponded  with  a  pre- 
vious poHcy  produced  by  the  witness. 
Home  Ins.  Co.  v.  Adler,  71  Ala. 
516. 

25.  Mistake.  —  Where  the  agent 
of  the  insurer  informed  one  of  two 
joint  owners  of  property  that  the  in- 
terests of  both  might  be  insured  with- 
out writing  both  names  in  the  poHcy, 
parol  evidence  of  the  fact  was  ad- 
mitted to  show  that  the  agent  made  a 
mistake  in  writing  the  pohcy.  Man- 
hattan Ins.  Co.  V.  Webster,  59  Pa.  St. 
227,  98  Am.  Dec.  2i2i2. 

Where  an  insurance  agent  renewed 
insurance  in  another  company,  the  in- 
sured was  permitted,  in  an  action  on 
the  new  pohcy,  to  testify  that  he  had 
no  knowledge  of  a  reduction  in  the 
amount  of  insurance  until  he  ex- 
amined the  policy  after  the  loss. 
Western  Assur.  Co.  v.  Stoddard,  88 
Ala.  606,  7  So.  379. 

Burden  of  Proof Where  the  de- 
fendant claimed  that  the  policy  sued 
on  was  written  under  a  mutual  mis- 
lake  of  fact  as  to  the  expiration  of  a 
previous  policy,  the  burden  of  proof 
was  on  it  to  show  the  existence  and 
materiality  of  the  mistake.  Dodd  v. 
Gloucester  Mut.  Fish.  Ins.  Co.,  127 
Mass.    151. 

Weight  of  Evidence For  suffi- 
cient evidence  to  sustain  a  finding 
against  an  alleged  mistake  in  the 
terms  of  a  policy  see  Latimore  f. 
Dwelling  House  Ins.  Co.,  153  Pa.  St. 
2,24,  25  Atl.  757;  Keller  v.  Liverpool, 
London  &  Globe  Ins.  Co.,  2j  Tex. 
Civ.  App.  102,  65  S.  W.  695. 

26.  Landers  v.  Cooper,  115  N.  Y. 
279,  22  N.  E.  212,  12  Am.  St.  Rep. 
801,  5  L.  R.  A.  638;  Loomis  V.  Rock- 
ford  Ins.  Co.,  81  Wis.  366,  51  N.  W. 
564,  20  Am.  St.  Rep.  96,  8  L.  R.  A. 


834,  affirming  77  Wis.  87,  45  N.  W. 
813;  Wheeler  v.  Traders  Ins.  Co.  (N. 
H.)  I  Atl.  293. 

Oral  testimony  to  show  that  a 
policy  upon  several  properties  for  one 
entire  premium  was  intended  to  be 
divisible,  and  that  the  premium  was 
an  average  of  rates  on  the  various 
properties,  was  excluded  in  an  action 
at  law  for  damages  upon  the  policy. 
Loomis  V.  Rockford  Ins.  Co.,  81  Wis. 
366,  51  N.  W.  564,  20  Am.  St.  Rep. 
96,  8  L.  R.  A.  834,  affirming  77  Wis. 
87,  45  N.  W.  813. 

Misdescription  of  Property — It  is 
ordinarily  inadmissible,  in  an  action  at 
law  on  a  policy,  to  show  that  the 
building  described  therein  is  not  the 
one  intended  to  be  insured  by  the 
owner.  Landers  v.  Cooper,  115  N. 
Y.  279,  22  N.  E.  212,  12  Am.  St.  Rep. 
801,  5  L.  R.  A.  638. 

But  parol  evidence  has  been  admit- 
ted to  show  a  mistake  in  the  descrip- 
tion of  the  location  of  a  building 
where  a  latent  ambiguity  was  shown. 
Eggleston  V.  Council  Bluffs  Ins.  Co., 
65  Iowa  308,  21  N.  W.  652;  Burr  v. 
Broadway  Ins.  Co.,  16  N.  Y.  267. 

27.  When  Policy  in  Force — In 
the  absence  of  a  specific  agreement 
as  to  when  a  parol  contract  of  in- 
surance is  to  take  efifect,  evidence  of 
the  custom  of  insurance  companies 
upon  the  matter  is  admissible.  Cleve- 
land Oil  &  Paint  Mfg.  Co.  v.  Nor- 
wich U.  F.  Ins.  Co.,  34  Or.  228,  55 
Pac.  435. 

Period  of  Insurance —  Parol  evi- 
dence is  admissible  to  show  the  time 
for  which  insurance  in  a  mutual  com- 
pany was  taken  where  it  was  not 
stated  in  the  application  or  policy  or 
articles  of  incorporation.  Bankers 
Ace.  Ins.  Co.  V.  Rogers,  73  Minn.  12, 
75  N.  W.  747. 

Place  of  Payment — Where  the 
place  of  payment  of  premiums  is  not 
rtated  in  the  policy,  parol  evidence  of 
the  place  agreed  upon  is  admissible. 
Blackerby  v.  Continental  Ins.  Co.,  83 
Ky.  574- 
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not  inconsistent  with  the  written  contract,  or  a  subsequent  agree- 
ment affecting  it.-* 

C.  Explaining  the  Writing.  —  a.  In  General.  —  Parol  evi- 
dence is  admissible  to  identify  the  person  assured,  or  the  beneficiary, 
where  the  policy  does  not  specifically  name  him ;-"  but  such  evidence 


Special  Permit.  —  Evidence  was  ad- 
mitted to  prove  a  verbal  special  per- 
mit. Aetna  Ins.  Co.  v.  Northwestern 
Iron  Co.,  26  Wis.  78;  Insurance  Co. 
V.   Melvin,   i   Walk.    (Pa.)    362. 

Rebate.  — It  was  held  that  evi- 
dence of  a  parol  agreement  for  a  re- 
bate of  part  of  a  premium  note  did 
not  contradict  the  written  obligation. 
Michigan  Mut.  L.  Ins.  Co.  v.  Wil- 
liams, 155  Pa.  St.  405,  26  Atl.  655. 
But  see  St.  Nicholas  Ins.  Co.,  5 
Bosw.   (N.  Y.)  238. 

Person  Paying  Premiums.  —  Evi- 
dence was  admitted  of  an  oral  agree- 
ment contemporaneous  with  the  issu- 
ance of  the  polic}'  under  which  the 
agent  was  to  pay  the  premium,  and 
the  premium  note  given  by  the  in- 
sured was  to  become  the  property  of 
the  agent.  Thies  v.  Mutual  L.  Ins. 
Co.,  13  Tex.  Civ.  App.  280,  35  S. 
W.  676. 

Where  a  policy  was  made  payable 
to  a  mortgagee,  it  was  held  admissible 
to  show  a  parol  agreement  between 
the  mortgagor  and  mortgagee  under 
which  the  former  paid  the  premium, 
since  such  agreement  would  not  vary 
the  contract  of  insurance,  though  it 
would  deprive  the  insurer  of  a  right 
of  subrogation  against  the  mortgagor, 
Kernochan  v.  New  York  Bowery  F. 
Ins.  Co.,  17  N.  Y.  428. 

Agreement  as  to  Ownership. 
Where  a  tannery,  owned  solely  by 
one  person,  and  the  stock  therein, 
owned  solely  by  another,  were  insured 
as  the  joint  property  of  the  two, 
parol  evidence  was  admitted  to  show 
that  it  was  agreed  by  the  owners  and 
the  agent  of  the  insurer  to  treat  the 
property  as  joint  for  the  purpose  of 
insurance,  and  thereby  rebut  any  pre- 
sumption that  the  policy  was  a  wag- 
ering policy.  Peck  v.  New  London 
Co.  Mut.  Ins.  Co.,  22  Conn.  575.  But 
see  Woodbury  Sav.  Bank  &  Bldg. 
Ass'n  V.  Charter  Oak  F.  &  M.  Ins. 
Co.,  29  Conn.  374. 

Identifying    Application —  Where 
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the  policy  contains  a  warranty  of  the 
truth  of  representations  made,  it  is 
proper  to  show  by  evidence  dehors 
the  policy  what  those  representations 
were.  Clark  v.  Manufacturers  Ins. 
Co.,  8  How.  (U.  S.)  235,  2  Woodb. 
&  M.  472,  5  Fed.  Cas.  No.  2829. 

Parol  evidence  is  admissible  to 
identify  an  application  on  file  as  the 
one  referred  to  in  a  policy  of  rein- 
surance issued  to  assignees  of  the 
property.  Clark  v.  Manufacturers 
Ins.  Co.,  8  How.  (U.  S.)  235. 

An  unsigned  application  or  survey 
may  be  identified  by  a  letter  accom- 
panying it.  Richmondville  Union 
Seminary  z'.  Hamilton  Mut.  Ins.  Co., 
14  Gray  (Mass.)  459. 

28.  Henning  v.  United  States  Ins. 
Co.,  2  Dill.  26,  II  Fed.  Cas.  No.  6366. 

Subsequent  Agreements.  —  Parol 
evidence  was  admitted  to  prove  an 
agreement  between  the  insurer  and  a 
member  of  a  firm  under  which  in- 
surance taken  on  the  firm  property 
v/as  to  inure  to  him,  his  partner  hav- 
ing retired  from  the  business.  Wood 
V.  Rutland  &  Addison  Mut.  F.  Ins. 
Co.,  31  Vt.  552. 

Evidence  of  oral  representations  as 
to  the  condition  of  the  building  to 
which  insured  goods  were  removed 
in  no  way  conflicts  with  written  rep- 
resentations concerning  the  building 
from  which  they  were  removed. 
Rathbone  v.  City  F.  Ins.  Co.,  31 
Conn.  193. 

Where  a  contract  of  insurance  is 
required  to  be  in  writing  by  statute, 
any  subsequent  modification  of  it 
must  be  in  writing.  Mitchell  v.  Uni- 
versal L.  Ins.  Co.,  54  Ga.  289. 

Burden  of  Proof — The  burden  is 
on  the  assured  to  prove  a  verbal 
agreement  to  renew  a  policy  when  it 
should  expire,  and  to  give  time  for 
the  payment  of  premiums.  Giddings 
z:  Phoenix  Ins.  Co.,  90  Mo.  272,  2  S. 
W.   139- 

29.  E  n  gla  n  d.  —  Carruthers  v. 
Sheddon,  6  Taunt.  14,  i  E.  C.  L.  293. 
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is  not  competent  to  prove  that  the  loss  was  to  be  payable  to  some 
other    person    than    the    one    named    in    the    policy.'"'     Parol    and 


United  States.  —  Daniels  v.  Citizens 
Ins.  Co.,  10  Biss.  ii6;  Robbins  v. 
Firemen's  Fund  Ins.  Co.,  i6  Blatchf. 
122,  20  Fed.  Cas.  No.  ii,88i. 

Kansas.  —  German  Fire  Ins.  Co. 
z'.  Thompson,  43  Kan.  567,  23  Pac. 
608. 

Maine.  —  Stephenson  v.  Piscataqua 
F.  &  M.  Ins.  Co.,  54  Me.  55. 

Maryland.  —  Fire  Ins.  Ass'n  v. 
Merchants  &  Miners  Transp.  Co.,  66 
Md.  339,  7  Atl.  905,  59  Am.  Rep.  162. 

Massachusetts.  —  Rider  v.  Ocean 
Ins.  Co.,  20  Pick.  259;  Shawmut 
Sugar  Ref.  Co.  v.  Hampden  Mut. 
Ins.  Co.,  12  Gray  540. 

New  York.  —  Clinton  v.  Hope  Ins. 
Co.,  45  N.  Y.  454;  Griswold  v.  Saw- 
yer, 125  N.  Y.  411,  26  N.  E.  464; 
Catlett  V.  Pacific  Ins.  Co.,  I  Wend. 
561,  4  Wend.  75;  Burrows  v.  Turner, 
24  Wend.  277. 

Ohio.  —  Graham  v.  Firemen's  Ins. 
Co.,  2  Disney  255. 

Pennsylvania.  —  Fleming  v.  Penn- 
sylvania Ins.  Co.,  12  Pa.  St.  391. 

Wisconsin.  —  Strohn  v.  Hartford  F. 
Ins.  Co.,  2,2,  Wis.  648. 

Policy    in    Name    of    Agent A 

policy  payable  to  one  as  "  agent " 
authorizes  parol  evidence  to  deter- 
mine the  ownership  of  the  property. 
Platho  V.  Merchants  and  Manufac- 
turers Ins.  Co.,  38  Mo.  248. 

An  interest  may  appear  by  parol. 
Pitney  v.  Gleur  Talle  Seb.  Co.,  65 
N.  Y.  6. 

Parol  evidence  was  admitted  to 
show  that  an  open  policy  in  the  name 
of  the  insurer's  agents  was  intended 
for  the  benefit  of  persons  receiving 
certificates  thereunder  from  the 
agents  in  a  state  where  the  company 
was  not  authorized  to  do  business. 
Daniels  v.  Citizens  Ins.  Co.,  5 
Fed.  425. 

Parol  evidence  was  admitted  to 
show  the  insurable  interest  of  a  rail- 
road company  which  had  issued  bills 
of  lading  upon  cotton  insured  for  a 
compress  company  and  "  held  by  it  in 
trust  or  on  commission."  California 
Ins.  Co.  V.  Union  Compress  Co.,  133 
V.  S.  7,^7- 

Unnamed    Beneficiary.  —  Where    a 


life  policy  did  not  name  the  bene- 
ficiary, the  application  was  admitted 
in  evidence  to  identify  him.  Norris- 
town  Title,  Trust  &  Safe-Deposit  Co. 
V.  John  Hancock  Mut.  L.  Ins.  Co.,  132 
Pa.    St.    38s,    19  Atl.   270. 

latent  Ambiguity.  —  Parol  evi- 
dence was  admitted  to  show  that  the 
beneficiary  under  a  benefit  certificate 
payable  to  "  Mrs  Kate  Hogan,  his 
wife,"  was  Kate  Hogan,  the  sister  of 
insured,  his  wife's  name  being  Ellen 
Hogan.  Hogan  v.  Wallace,  63  111. 
App.  385. 

For  insufficient  evidence  that  plain- 
tiff was  the  intended  beneficiary  of 
a  life  policy  see  Olmstead  v.  01m- 
stead,  177  N.  Y.  579,  69  N.  E.  1128, 
affirming  76  App.  Div.  582,  79  N.  Y. 
Supp.  98. 

Parol  evidence  to  show  that  a  life 
policy  payable  to  the  insured's  "  wife, 
J.,  and  children,  his  heirs,"  was  in- 
tended to  be  payable  to  her  and  her 
children  only,  excluding  his  children 
by  a  former  wife,  was  held  incompe- 
tent. Grand  Lodge  Ancient  Order 
United  Workmen  v.  Sater,  44  Mo. 
App.  445. 

And  so  was  evidence  that  a  grand- 
child of  the  insured  was  intended  to 
be  included  under  the  word  children. 
Russell  V.  Russell,  64  Ala.  500. 

30,  Russell  V.  Russell,  64  Ala.  500 ; 
Bolton  V.  Bolton,  y^  Me.  299;  Looney 
V.  Looney,  116  Mass.  283;  Carrington 
V.  Commercial  F.  &  M.  Ins.  Co.,  i 
Bosw.  (N.  Y.)  152;  Elliott  V.  Whed- 
bee,  94  N.  C.  115;  Graham  v.  Fire- 
men's Ins.  Co.,  2  Disney  (O.)  255. 
But  see  Catland  v.  Hoyt,  78  Me.  355, 
5  Atl.  775 ;  Marsh  v.  Muir,  i  Brev. 
(S.  C.)  134,  2  Am.  Dec.  648;  Dietzz*. 
Providence  Washington  Ins.  Co.,  33 
W.  Va.  526,  II  S.  E.  50,  25  Am.  St. 
Rep.  908. 

Contradicting  Policy It  was  held 

incompetent  to  show  by  parol  evi- 
dence that  a  contract  to  insure  A 
upon  certain  property,  loss  payable 
to  B,  was  a  contract  with  B  to  insure 
his  interest  as  mortgagee.  Woodbury 
Sav.  Bank  &  Bldg.  Ass'n  v.  Charter 
Oak  F.  and  M.  Ins.  Co.,  29  Conn. 
374- 
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extrinsic  evidence  is  also  admissible  to  show  what  property  or 
interest  was  intended  to  be  protected  under  a  g'eneral  descrijition 
in  the  policy,"'^  but  not  to  include  property  or  interests  not  fairly 
within  the  descriptive  terms  of  the  ])olicy,''-  or  the  ])roperty  of 
other  persons  than  those  specified  therein.^^     Neither  is  parol  evi- 


31.  Jllhiois.  —  Hartiord  F.  Ins. 
Co.  V.  Hadden,  28  111.  260. 

Kentucky.  —  Aetna  Ins.  Co.  ?'. 
Jackson,   16  B.  Men.  242. 

Maryland.  —  Planters'  Mut.  Ins. 
Co.  V.  Engle,  52  Md.  468. 

Massachusetts.  —  Foster  v.  United 
States  Ins.  Co.,  11  Pick.  85;  Blake  z^-. 
Exchange  Mut.  Ins.  Co.,  12  Gray  265 ; 
Whitmarsh  v.  Conway  F.  Ins.  Co.,  16 
Gray  359,  77  Am.  Dec.  414. 

Montana.  —  Holter  Lumb.  Co.  v. 
Fireman's  Fund  Ins.  Co.,  18  Mont. 
282,  45  Pac.  207. 

Neiv  Hampshire.  —  Wheeler  v. 
Traders'  Ins.  Co.,  i  Atl.  293. 

New  York.  —  Lee  v.  Adsit,  27  N. 
Y.  78;  City  of  New  York  v.  Ex- 
change F.  Ins.  Co.,  3  Keyes  436; 
Bowman  v.  Agricultural  Ins.  Co.,  59 
N.  Y.  521,  aMrming  2  Thomp.  &  C. 
261  ;  Pitney  v.  Glen's  Falls  Ins.  Co., 
65  N.  Y.  6;  Lowell  Mfg.  Co.  v.  Safe- 
guard F.  Ins.  Co.,  88  N.  Y.  581; 
Astor  V.  Union  Ins.  Co.,  7  Cow.  202 ; 
Richardson  v.  Home  Ins.  Co.,  15 
Jones  &  S.  138;  Storm  v.  Phoenix 
Ins.  Co.,  61  Hun  618,  15  N.  Y. 
Supp.  281,  affirmed  133  N.  Y.  656,  31 
N.  E._  625. 

Ohio.  —  Harris  v.  Aetna  Ins.  Co.,  i 
Cin.   R.  361. 

Pennsylvania.  —  Gra3'bill  v.  Penn 
Twp.  Mut.  F.  Ins.  Ass'n,  170  Pa.  St. 
75,  32  Atl.  632,  29  L.  R.  A.  55;  Mc- 
Keesport  Mach.  Co.  v  Ben  Franklin 
Ins.  Co.,  173  Pa.  St.  S3,  34  Atl.  16; 
Stacey  v.  Franklin  F.  Ins.  Co.,  2 
Watts  &  S.  506;  Spring  Garden  Ins. 
Co.  V.  Scott,  27  Leg.  Int.  76. 

Texas.  —  Eakin  v.  Home  Ins.  Co., 
I  White  &  W.  Civ.  Cas.  §  1234. 

Vermont.  —  Mascott  v.  Granite 
State  F.  Ins.  Co.,  68  Vt.  253,  35 
Atl.  75. 

Wisconsin.  —  Strohn  v.  Hartford  F. 
Ins.  Co.,  33  Wis.  648. 

See  also  Bidwell  v.  Northwestern 
Ins.  Co.,  24  N.  Y.  302;  Bramstein  v. 
Crescent  Mut.  Ins.  Co.,  24  La.  Ann. 

589. 

Identifying    Property.  —  Where    a 
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vessel  was  sailing  under  two  charters, 
neither  of  which  was  definitely  de- 
scribed by  the  insurance  polic)',  ex- 
trinsic evidence  was  admitted  to 
show  which  charter  was  covered  by 
the  policy.  Mclcher  v.  Ocean  Ins. 
Co.,  59  Me.  217. 

Parol  evidence  was  admitted  to 
show  which  of  two  horses  described 
in  a  policy  was  intended  by  an  in- 
dorsement on  the  policy  limiting  the 
insurance  to  "  one  horse  only." 
Pfeifer  v.  National  Livestock  Ins. 
Co.,  62  Minn.  536,  64  N.  W.  1018. 

Proving  Interest.  — In  an  action 
on  a  policy  made  payable  to  the 
plaintiff  "  as  his  interest  may  appear," 
it  was  held  competent  to  show  an 
agreement  between  him,  as  owner  of 
the  property,  and  the  assured,  as  his 
agent  in  possession,  under  which  in- 
surance was  to  be  taken  in  such 
form.  Graham  v.  American  F.  Ins. 
Co.,  48  S.  C.  195,  26  S.  E.  323,  59 
Am.  St.  Rep.  707.  To  the  same  gen- 
eral effect  see  Morotock  Ins.  Co.  v. 
Cheek,  93  Va.  8,  24  S.  E.  464- 

32.  England.  —  Hare  v.  Barstow, 
8  Jur.  928. 

Connecticut.  —  Woodbury  Sav. 
Bank  &  Bldg.  Ass'n  v.  Charter  Oak 
F.  &  M.  Ins.  Co.,  29  Conn.  374; 
Bishop  V.  Clay  F.  &  M.  Ins.  Co.,  45 
Conn.  430. 

Louisiana.  —  Courtnay  v.  Missis- 
sippi M.  &  F.  Ins.  Co.,  12  La.  223. 

Massachusetts.  —  Holmes  v. 
Charlestown  Mut.  F.  Ins.  Co.,  10 
Mete.  211,  43  Am.  Dec.  428. 

Michigan.  —  North  American  F. 
Ins.  Co.  V.  Throop.  22  Mich.  146,  7 
Am.  Rep  638. 

New  York.  —  Mercantile  Mut.  Ins. 
Co.  V.  A^Tutual  F.  &  M.  Ins.  Co.,  25 
Barb.  319;  Liddle  v.  Market  F.  Ins. 
Co.,  4  Bosw.  179. 

Texas.  —  Waxahachie  First  Nat. 
Bank  v.  Lancashire  Ins.  Co.,  62  Tex. 
461. 

33.  Fuller  v.  Phoenix  Ins.  Co., 
61  Iowa  350,  16  N.  W.  273 ;  Wise  v. 
St.    Louis    M.    Ins.    Co.,   23   Mo.   80; 
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dence  admissible  to  exclude  property,  interests  or  persons  described 
or  named  therein  from  the  protection  of  a  policy.^*  Evidence  of  the 
circumstances  under  which  a  contract  of  insurance  was  made  is 
sometimes  received  to  explain  its  meaning.^"^ 

b.  Custom  or  Usage.  —  Evidence  of  custom  or  usage  is  admissi- 
ble to  explain  the  meaning  of  terms  that  have  acquired  a  special 
and  peculiar  meaning.^"  But  it  must  be  shown  that  the  custom 
or  usage  is  general,  or  that  both  parties  contracted  with  reference 
to  it.^^     Evidence  of  a  usage  which  contradicts  a  clear  and  express 


Loonev  v.  Looncj^  ii6  Mass.  283; 
The  Sidney,  23  Fed.  88.  See  also 
Carrington  v.  Commercial  F.  &;  M. 
Ins.  Co.,  I  Bosw.  (N.  Y.)   152. 

34.  Hough  v.  People's  F.  Ins.  Co., 
6  Md.  398;  Rickerson  v.  Hartford  F. 
Ins.  Co.,  149  N.  Y.  307,  43  N.  E.  856. 

35.  Eyre  v.  Marine  Ins.  Co.,  5 
Watts  &  S.    (Pa.)    116. 

Course  of  Dealings Parol  evi- 
dence was  admitted  to  show  a  course 
of  dealings  between  the  parties  to 
write  policies  on  marine  risks  aggre- 
gating the  supposed  value,  the  real 
value  being  unknown,  with  the  un- 
derstanding that  each  company  was  to 
pay  only  the  proportion  its  policy  bore 
to  the  whole  sum  underwritten. 
Fabbri  v.  Mercantile  Mut.  Ins.  Co., 
64  Barb.    (N.   Y.)   85.. 

Representations  of  Agent Evi- 
dence of  representations  made  by  the 
insurer's  agent  to  the  insured  at  the 
time  of  making  the  application  was 
admitted  to  show  what  was  meant  by 
"  other  insurance,"  which  was  not 
otherwise  defined  by  the  application 
or  policy.  Continental  L.  Ins.  Co.  v. 
Chamberlain,  132  U.  S.  304. 

36.  United  States.  —  Winthrop  v. 
Union  'Ins.  Co.,  2  Wash.  C.  C.  7,  30 
Fed.  Cas.  No.  17,901 ;  Phenix  Ins.  Co. 
v.  Wilcox  &  Gibbs  Guano  Co.,  25  U. 
S.  App.  201,  13  C.  C.  A.  88,  6s  Fed. 
724 ;  Ocean  Steamship  Co.  v.  Aetna 
Ins.  Co.,  121  Fed.  882. 

Alabama.  —  Fulton  Ins.  Co.  v. 
Milner,  23  Ala.  420;  Mobile  Marine 
Dock  &  Mut.  Ins.  Co.  v.  McMillan, 
27  Ala.  77. 

Massachusetts.  —  Daniels  z'.  Hud- 
son River  F.  Ins.  Co.,  12  Cush.  416, 
59  Am.  Dec.  192;  Mooney  v.  Howard 
Ins.  Co.,  138  Mass.  375,  52  Am. 
Rep.  277. 

Nczu  York.  —  Fabbri  v.  Phoenix 
Ins.  Co.,  55  N.  Y.  129;  Standard  Oil 
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Co.  V.  Triumph  Ins.  Co.,  64  N.  Y. 
85;  Astor  v.  Union  Ins.  Co.,  7  Cow. 
202;  Dow  7'.  Whetten,  8  Wend.  160; 
Wall  V.  Howard  Ins.  Co.,  14  Barb. 
383;  New  York  Belting  &  Packing 
Co.  v.  Washington  F.  Ins.  Co.,  10 
Bosw.  428. 

Pennsylvania.  —  Gordon  v.  Little, 
8  Serg.  &  R.  533,  n  Am.  Dec.  632. 

Rhode  Island.  —  Evans  v.  Com- 
mercial  Mut.  Ins.   Co.,  6  R.  I.  47-  _ 

Expert  Testimony.  —  Expert  testi- 
mony is  admissible  to  prove  the 
meaning  of  technical  terms.  Child  v. 
Sun  Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.) 
26;  Nelson  v.  Sun  Mut.  Ins.  Co.,  71 
N.  Y.  453;  Johnson  z'.  Northwestern 
Nat.  Ins.  Co.,  39  Wis.  87.  See  also 
Germania  F.  Ins.  Co.  v.  Francis,  52 
]\Iiss.  457,  24  Am.  Rep.  674. 

What  is  a  reasonable  time  for 
keeping  a  watchman  on  insured 
premises  may  be  shown  by  evidence 
of  the  general  usage  in  similar  es- 
tablishments. Crocker  v.  People's 
Mut.  F.  Ins.  Co.,  8  Cush.  (^lass.)  79- 

37.  Cobb  V.  Lime  Rock  F.  &  M. 
Ins.  Co.,  58  Me.  326;  Mason  t'.  Frank- 
lin F.  Ins.  Co.,  12  Gill  &  J.  (Aid.) 
468;  Parkhurst  v.  Gloucester  Mut. 
Fish.  Co.,  100  Mass.  301,  97  Am.  Dec. 
100,  I  Am.  Rep.  105;  Natchez  Ins. 
Co.  V.  Stanton,  2  Smed.  &  M.  (Miss.) 
340,  41  Am.  Dec.  592;  Child  v.  Sun 
Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.)  26; 
Cook  V.  Loew,  34  Misc.  276,  69  N.  Y. 
Supp.  614;  Rogers  v.  Mechanics  Ins. 
Co.,  I  Story  603,  20  Fed.  Cas.  No. 
12.016. 

See  article  "  Customs  and 
Usages,"  Vol.  III. 

Burden  of  Proof The  burden  is 

on  the  part3'  claiming  a  usage  or  cus- 
tom to  show  that  the  other  party  con- 
tracted with  reference  to  it  or  that  ic 
was  so  general  and  well  known  that 
the  other  party  must  be  presumed  to 
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term  of  the  i)olicy,'"'  or  the  jvuHcial  interpn-tation  of  the  term''"  is 
not  admissihle. 

3.  The  Policy  and  Application  as  Evidence.  —  A.  In  Gkneral. 
The  party  ol'ferii\G:  in  evidence  an  insurance  i)oHcy  or  a  written 
application  for  insurance  must  ofTer  the  whole  of  it.'*°  Some 
courts  hold  that  where  the  application  is  made  part  of  the  policy 
by  the  terms  of  the  latter  a  party  oflfering  in  evidence  the  policy 
must  offer  with  it  the  application,"     Other  courts  hold  that,  since 


have  had  it  in  mind.  Phillips  v.  In- 
surance Co.  of  Pennsylvania,  19  Fed. 
Cas.  No.  11,102;  Parsons  v.  Manu- 
facturers' Ins.  Co.,  16  Gray  (Mass.) 
463;  Gough  V.  Jewett,  32  App.  Div. 
79,  52  N.  Y.  Supp.  707;  Mallory  v. 
Commercial  Ins.  Co.,  9  Bosw.  (N. 
Y.)  loi.  See  article  "  Customs  and 
Usages,"  Vol.  III. 

38.  Smith  v.  Mobile  Nav.  &  Mut. 
Ins.  Co.,  30  Ala.  167;  Hartshorn  v. 
Shoe  &  Leather  Dealers'  Ins.  Co.,  15 
Gray  (Mass.)  240;  Wise  v.  St  Louis 
M.  Ins.  Co.,  23  A-Io.  So;  Hill  v.  Hiber- 
nia  Ins.  Co.,  10  Hun  (N.  Y.)  26; 
Orient  Mut.  Ins.  Co.  v.  Wright,  1 
Wall.  (U.  S.)  456;  Hearn  v.  New 
England  Mut.  M.  Ins.  Co.,  3  Cliff. 
318,  II  Fed.  Cas.  No.  6301  ;  Hearn  z'. 
Equitable  Safety  Ins.  Co.,  3  Cliff.  328, 
II  Fed  Cas.  No.  6299;  Sperry  r. 
Springfield  F.  &  M.  Ins.  Co.,  26  Fed. 

234- 

See  also  Donnell  v.  Columbian 
Ins.  Co.,  2  Sumn.  366,  7  Fed.  Cas. 
No.  3987 ;  Johnson  v.  Northwestern 
Nat.  Ins.  Co.,  39  Wis.  87. 

Marine  Risks It  was  held   that 

there  was  ordinarily  no  ambiguity  in 
the  words  "  permanent  policy."  First 
Baptist  Church  z'.  Brooklyn  Ins.  Co., 
23  How.  Pr.   (N.  Y.)  448. 

Where  a  policy  insured  a  vessel 
lying  at  a  certain  wharf,  evidence  of 
a  local  custom  to  remove  such  boats 
to  an  ice  harbor  on  the  approach  of 
danger  from  ice  was  held  inadmissi- 
ble. Franklin  Ins.  Co.  v.  Humphrey, 
65  Ind.  549,  32  Am.  Rep.  78. 

General  Stores.  —  Parol  evidence  of 
a  general  custom  to  keep  a  limited 
amount  of  gunpowder  for  sale  in  a 
country  store  or  general  store  was 
held  inadmissible,  where  the  policy  of 
insurance  forbade  it.  Western  Assur. 
Co.  V.  Rector,  85  Ky.  294,  9  Ky.  L. 
Rep.  3,  3  S.  W.  415.     To  the  same 
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effect,  see  Beer  v.  Forest  City  Mut. 
Ins.  Co.,  39  Ohio  St.  109.  But  con- 
tra, Barnum  z'.  Merchants'  F.  Tns.  Co., 
97  N.  Y.  188;  Barnard  v.  National 
F.  Ins.  Co.,  27  iMo.  App.  26;  Leggett 
V.  Aetna  Ins.  Co.,  10  Rich.  L.  (S.  C.) 
202;  Phoenix  Ins.  Co.  f.  Taylor,  5 
Minn.  492. 

39.  Bargett  v.  Orient  Mut.  Ins. 
Co.,  3  Bosw.   (N.  Y.)  385. 

40.  Ames  z\  Manhattan  L.  Ins. 
Co.,  31  App.  Div.  180,  52  N.  Y.  Supp. 
759;  Hartford  F.  Ins.  Co.  v.  Post, 
25  Tex.  Civ.  App.  428,  62  S.  W. 
140. 

Agent's  Certificate —  In  an  action 
on  an  open  policy  issued  to  the  in- 
surer's agent,  the  policy  should  be 
offered  in  evidence  with  the  agent's 
certificate  of  insurance  thereunder 
given  by  him  to  the  assured.  Under- 
writers' Agency  v.  Sutherlin,  46 
Ga.  652. 

41.  Rogers  zf.  Cedar  Rapids  Ins. 
Co.,  72  Iowa  448,  34  N.  W.  202;  Sil- 
verman z'.  Empire  L.  Ins.  Co..  24 
Misc.  399,  53  N.  Y.  Supp.  407 ;  Ly- 
coming Mut.  Ins.  Co.  v.  Sailer,  67 
Pa.  St.  108;  American  Underwriters 
Ass'n  V.  George,  97  Pa.  St.  238; 
Farmers  &  Mehanics'  Mut.  Ins.  Co.  v. 
Meckes,  10  Wkly.  Notes  Cas.  (Pa.) 
306. 

The  error  of  receiving  the  policy 
alone  is  cured  if  the  defendant  after- 
ward introduces  the  application  in 
evidence.  Edington  z'.  Mutual  L.  Ins. 
Co.,  67  N.  Y.  185;  Lycoming  Mut. 
Ins.  Co.  v.  Sailer,  67  Pa.  St.  108: 
Mutual  L.  Ins.  Co.  v.  Selby,  44  U.  S. 
App.  282,  19  C.  C.  A.  331,  72  Fed. 
980. 

Offer  by  Assured. —  But  if  the  in- 
surer fails  to  produce  the  application 
upon  proper  notice  the  insured  may 
offer  the  policy  without  it.  Ameri- 
can Underwriters  Ass'n  v.  George,  97 
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a  breach  of  any  condition  or  warranty  contained  in  the  application 
is  matter  of  defense,  the  plaintiff  may  offer  the  policy  without  the 
application/-  Where  the  apphcation  is  not  made  part  of  the  policy, 
an  offer  of  the  policy  need  not  include  the  application/^  An  appli- 
cation which  is  not  made  part  of  the  policy  is  competent  evidence 
to  prove  a  false  representation  therein,**  but  not  to  contradict  a 
term  of  the  policy/^ 

B.  Indorsements.  —  A  party  offering  in  evidence  a  policy  of 
insurance  need  not  offer  indorsements  made  thereon  after  its  exe- 
cution and  delivery/® 

C.  Under  Statutes.  —  Statutes  exist  in  some  states  making 
applications  for  insurance  inadmissible  in  evidence*'  unless  copies 


Pa.  St.  238;  Farmers  &  Mechanics 
Mut.  Ins.  Co.  v.  Meckes,  10  VVkly. 
Notes  Cas.    (Pa.)    306. 

Unsigned  Application When  the 

assured  testifies  that  he  never  signed 
the  apphcation,  the  policy  may  be  re- 
ceived in  evidence  without  it.  Com- 
mercial Union  Assur.  Co.  v.  Elliott 
(Pa.),  13  Atl.  970;  Harvey  v.  Par- 
kersburg  Ins.  Co.,  37  W.  Va.  272,  16 
S.  E.  580 ;  Cleavenger  v.  Franklin  F. 
Ins.  Co.,  47  W.  Va.  595,  35  S.  E.  998. 

42.  Supreme  Lodge  Knights  of  H. 
z>.  Wollschlager,  22  Colo.  213,  44 
Pac.  598;  Travelers  Ins.  Co.  v.  Shep- 
pard,  85  Ga.  751,  12  S.  E.  18;  Dough- 
erty V.  Metropolitan  L.  Ins.  Co.,  3 
App.  Div.  313,  38  N.  Y.  Supp.  258; 
Cushman  v.  United  States  L.  Ins. 
Co.,  4  Hun  (N.  Y.)  783;  Roach  zf. 
Kentucky  Mut.  Security  Fund  Co., 
28  S.  C.  43h  6  S.  E.  2S6. 

Articles    of    Incorporation The 

articles  of  incorporation  aud  by-laws 
of  an  insurance  company,  not  referred 
to  in  a  policy,  are  not  admissible  to 
affect  it.  McDonald  v.  Bankers  L. 
Ass'n,  154  Mo.  618,  55  S.  W.  999. 

See  also  Fahey  v.  Empire  L.  Ins. 
Co.,  5  Lack.  Leg.  N.  (Pa.)  377. 

43.  Edington  v.  Mutual  L.  Ins. 
Co.,  67  N.  Y.  185,  reversing  5  Hun 
(N.  Y.)  i;  Albert  v.  Mutual  L.  Ins. 
Co.,  122  N.  C.  92,  30  S.  E.  327. 

44.  Northwestern  L.  Assur.  Co.  v. 
Tietze,  16  Colo.  App.  205,  64  Pac. 
773 ',  Coleman  v.  Retail  Lumberman's 
Ins.  Ass'n,  77  Minn.  31,  79  N.  W. 
588 ;  Rawls  v.  American  Mut.  L.  Ins. 
Co.,  27  N.  Y.  282,  84  Am.  Dec.  280; 
Bopple  V.  Supreme  Tent  Knights  of 
Maccabees,  18  App.  Div,  488,  45  N. 


Y.  Supp.  1096.  See  also  Rankin  v. 
Amazon  Ins.  Co.,  89  Cal.  203,  26 
Pac.  872. 

It  was  held  that  the  failure  to  at- 
tach the  application  to  the  policy,  as 
required  by  the  Pennsylvania  statute, 
did  not  render  the  application  inad- 
missible as  evidence  of  fraud  in  pro- 
curing the  contract.  Carrigan  z: 
Massachusetts  Ben.  Ass'n,  26  Fed. 
230. 

45.  Dow  V.  Whetten,  8  Wend. 
(N.  Y.)  160;  Folsom  V.  Mercantile 
Mut.  Ins.  Co.,  9  Blatchf.  201,  g  Fed. 
Cas.   No.  4903,  affirmed  18  Wall  237. 

46.  As  the  indorsement  of  an  al- 
leged cancellation  of  the  policy,  Mc- 
Cartney V.  State  Ins.  Co.,  45  Mo.  App. 

273- 

47.  Connell  v.  Metropolitan  L. 
Ins.  Co.,  8  Del.  Co.  (Pa.)  184;  John- 
son z\  Scottish  Union  &  Nat.  Ins.  Co., 

93  Wis.  223,  67  N.  W.  416. 
Supplemental    Applications The 

statute  applies  to  supplemental  appli- 
cations. Fisher  v.  Fidelity  Mut.  L. 
Ass'n,  188  Pa.  St.  i,  41  Atl.  467. 

Iowa  Statute.  —  The  Iowa  statute 
was  held  to  apply  to  policies  in  fra- 
ternal societies.  Stork  v.  Supreme 
Lodge  Knights  of  Pythias,  113  Iowa 
724.  84  N.  W.  721. 

Pennsylvania  Statute.  —  The  Penn- 
sylvania act  was  held  not  applicable 
to  applications  for  accident  insur- 
ance.    National  Ace.   Soc.  v.  Dolph, 

94  Fed.  743. 

But  a  policy  providing  against 
both  accident  and  death  was  held  to 
be  a  life  policy  within  the  meaning 
of  the  act.  Zimmer  v.  Central  Ace. 
Ins.  Co.,  207  Pa.  St.  472,  56  Atl.  1003. 
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ihcrcof    arc    allached    to   or    indorsed    on    the    policies ;    or    unless 
copies   have  been   furnished  to   the  applicants.'** 

III.  AVOIDANCE,  FORFEITURE  AND  CANCELLATION  OF 
CONTRACTS  OF  INSURANCE. 

1.  Burden  of  Proof.  —  A.  AvoiDANCii;.  —  a.  Misrepresentations. 
In  an  action  upon  a  marine,  fire,  life  or  accident  policy  of  insur- 
ance, the  burden  of  proving^  fraudulent  concealment  or  active 
misrepresentation  in  the  application  for  the  insurance,  including 
the  materiality  of  the  representation  and  the  intent  of  the  person 
making  it,  rests  upon  the  insurer.*^ 

b.   Warranties.  —  Most  courts  now  hold  the  burden  is  upon  the 


True  Copy. —  Unless  the  copy  is  a 
true  and  complete  copy  of  the  orig- 
inal application,  it  is  not  admissible 
in  evidence.  Nugent  v.  Greenfield  L. 
Ass'n,  172  Mass.  278,  52  N.  E.  440; 
Corson  v.  Anchor  Mut.  F.  Ins.  Co., 
113  Iowa  641,  8s  N.  W.  806;  Albro 
V.  Manhattan  L.  Ins.  Co.,  119  Fed. 
629.  But  see  Susquehanna  Mut.  F. 
Ins.  Co.  V.  Oberholtzer,  172  Pa.  St. 
223,  ^2  Atl.  1 105. 

It  must  include  the  signature  of  the 
applicant.  Dunbar  v.  Phoenix  Ins. 
Co.,  72  Wis.  492,  40  N.  W.  386. 

Attaching  a  photographic  copy,  re- 
duced in  size,  is  a  sufficient  compli- 
ance with  the  statute.  Arter  v. 
Northwestern  Mut.  L.  Ins.  Co.,  130 
Fed.  768. 

When  Attached.  —  It  was  held  too 
late  to  ofifer  to  attach  an  application 
on  the  trial.  Imperial  F.  Ins.  Co.  ?'. 
Dunham  (Pa.),  3  Atl.  579.  See  also 
Considine  v.  Metropolitan  L.  Ins.  Co., 
165  Mass.  462,  43  N.  E.  201 ;  Kil- 
patrick  v.  Prudential  Ins.  Co.,  7  Del. 
Co.    (Pa.)    176. 

Burden  of  Proof. —  The  burden  of 
proof  is  on  the  insurer  to  show  that 
the  application  was  attached  to  the 
policy.  Mahon  v.  Pacific  Mut.  L.  Ins. 
Co.,  144  Pa.  St.  409,  22  Atl.  876. 

Effect  of  Statute.  — The  failure  to 
attach  the  application  to  the  policy 
does  not  affect  the  admissibility  in 
evidence  of  the  latter.  Moore  v.  Best- 
line,  23  Pa.  Super.  Ct.  6. 

Nor  render  an  unattached  applica- 
tion inadmissible  against  the  insurer, 
since  it  cannot  take  advantage  of  its 
own  neglect.  Norristown  Title,  Trust 
and  Safe  Deposit  Co.  v.  John  Han- 
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cock  r^Iut.  L.  Ins.  Co.,  132  Pa.  St.  385, 
19  Atl.  270. 

Nor  render  an  application  inad- 
missible in  favor  of  an  officer  or  in- 
corporator sued  for  misleading  the 
insured  by  the  form  of  the  policy. 
IVIoore  V.  Union  Fraternal  Ace. 
Ass'n,  103  Iowa  424,  72  N.  W.  645. 

48.  Andrews  v.  National  L.  Ins. 
Co.,  7  Ohio  Dec.  307 ;  Metropolitan 
L.  Ins.  Co.  V.  Howie,  68  Ohio  St. 
614,  68  N.  E.  4. 

49.  United  States.  —  Piedmont  L. 
Ins.  Co.  V.  Ewing,  92  U.  S.  277 ', 
Northwestern  Mut.  L.  Ins.  Co.  v. 
Gridley,  100  U.  S.  614;  California 
Ins.  Co.  V.  Union  Compress  Co.,  133 
U.  S.  387;  Holabird  v.  Atlantic  Mut. 
L.  Ins.  Co.,  2  Dill  i66n,  12  Fed. 
Cas.  No.  6587 ;  American  Credit  In- 
demnity Co.  V.  Wood,  38  U.  S.  App. 
583,  19  C.  C.  A.  264,  73,  Fed.  81; 
Tidmarsh  v.  Washington  F.  &  M. 
Ins.  Co.,  4  Mason  439,  23  Fed.  Cas. 
No.  14,024;  Fidelity  &  Casualty  Co. 
V.  Alpert,  28  U.  S.  App.  393,  67  Fed. 
460;  Penn  Mut.  L.  Ins.  Co.  v.  Me- 
chanics' Sav.  Bank  &  Trust  Co.,  3,7 
U.   S.  App.  692,  72  Fed.  413. 

Alabama.  —  Boulden  v.  Phoenix 
Ins.  Co.,  112  Ala.  422,  20  So.  587. 

Colorado.  —  Lampkin  v.  Travelers' 
Ins.  Co.,  II  Colo.  App.  249,  52  Pac. 
1040;  Denver  L.  Ins.  Co.  v.  Crane 
(Colo.   App.),  77,   Pac.  875. 

Connecticut.  —  Murray  v.  Supreme 
Lodge  of  New  England  Order  of  Pro- 
tection, 74  Conn.  715,  52  Atl.  722. 

Illinois.  —  New  England  F.  &  M. 
Ins.  Co.  V.  Wetmore,  32  111.  221 ; 
Mutual  Ben.  L.  Ins.  Co.  v.  Robert- 
son, 59  111.  123,  14  Am.  Rep.  8;  Con- 
tinental L.  Ins.  Co.  V.  Rogers,  119  III. 
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474,  10  N.  E.  242,  59  Am.  Rep.  810; 
Supreme  Lodge  of  Bohemian  Slavon- 
ian Knights  &  Ladies  v.  ]\Iatejowsky, 
190  111.  142,  60  N.  E.  loi ;  Globe  Mm. 
L.  Ins.  Ass'n  v.  Ahern,  191  111.  167, 
6c  N.  E.  806;  Modern  Woodmen  of 
America  v.  Sutton,  38  111.  App.  327; 
Arnhorst  v.  National  Union,  179  111. 
486,  53  N.  E.  988,  revei'sitig  74  111. 
App.  482;  Mutual  Reserve  Fund  L. 
Ass'n  V.  Powell,  79  111.  App.  482. 

Indiana. — John  Hancock  Mut.  L. 
Ins.  Co.  V.  Daly,  65  Ind.  60 ;  Penn 
Mut.  L.  Ins.  Co.  V.  Wiler,  100  Ind. 
92,  50  Am.  Rep.  769;  National  Ben. 
Ass'n  V.  Grauman,  107  Ind.  288,  7  N. 
E.    2^2- 

loziv.  —  Parno  z'.  Iowa  Alerchants' 
Mut.  Ins.  Co.,  114  Iowa  132,  86  N. 
W.  210;  Ley  V.  ^letropolitan  L.  Ins. 
Co.,  120  Iowa  203,  94  N.  W.  568. 

Kentucky.  —  New  York  L.  Ins.  Co. 
V.  Graham,  2  Duv.  506;  Home  Ins. 
Co.  V.  Koob,  24  Ky.  L.  Rep.  223,  68 

s.  w.  453. 

Maryland.  —  Supreme  Council  of 
Royal  Arcanum  v.  Brashears,  89  Md. 
624,  43  Atl.  866. 

Massaclmsetts.  —  Fiske  v.  New 
England  IM.  Ins.  Co.,  15  Pick.  310; 
Jones  Mfg.  Co.  v.  Manufacturers' 
Mut.  F.  Ins.  Co.,  8  Cush.  82,  54  Am. 
Dec.  742;  Campbell  v.  New  England 
Mut.  L.  Ins.  Co.,  98  Mass.  381. 

Michigan.  —  Malicki  v.  Chicago 
Guaranty  Fund  L.  Soc,  119  Mich. 
151,  77  N.  W.  690,  28  Ins.  L.  J.  216. 

Minnesota.  —  Price  v.  Phoenix 
Mut.  L.  Ins.  Co.,  17  Minn.  497;  Ferine 
V.  Grand  Lodge  Ancient  Order  of 
United  Workmen,  51  Minn.  224,  53 
N.  W.  367;  Caplis  V.  American  F.  Ins. 
Co.,  60  Minn.  376,  62  N.  W.  440; 
Chambers  v.  Northwestern  Mut.  L. 
Ins.  Co.,  64  ]Minn.  495,  67  N.  W.  367 ; 
Price  V.  Standard  L.  &  Ace.  Ins.  Co. 
90  Minn.  264,  95   N.  W.   11 18. 

Missouri.  —  Wolfe  v.  Supreme 
Lodge  Knights  and  Ladies  of  Honor, 
160  Mo.  675.  61  S.  W.  637;  Forse  v. 
Supreme  Lodge,  41  Mo.  App.  106; 
Jefferson  v.  German-American  INIut. 
L.  Ass'n,  69  Mo.  App.  126. 

l^ezv  Jcrscv.  —  Trenton  Mut.  L. 
&  F.  Ins.  Co.'  V.  Johnson,  24  N.  J.  L. 
576;  Supreme  Council  of  G.  S.  F.  %'. 
Conklin,  60  N.  J.  L.  565,  38  Atl.  659, 
41  I^.  R.  A.  449. 

Nczc  York.  —  Jones  v.  Brooklyn  L. 


Ins.  Co.,  61  N.  Y.  79;  Spencer  v.  Cit- 
izens' Mut.  L.  Ins.  Ass'n,  142  N.  V. 
505,  37  N.  E.  617,  affirming  3  Misc. 
458,  22,  N.  Y.  Supp.  179;  Alden  v. 
Supreme  Tent  of  Knights  of  Macca- 
bees, 78  App.  Div.  18,  79  N.  Y.  Supp. 
89;  Peck  V.  Washington  L.  Ins.  Co., 
91  App.  Div.  597.  87  N.  Y.  Supp.  210; 
O'Shaughnessy  v.  Workingman's  Co- 
operative Ass'n,  13  Misc.  188,  34  N. 
Y.    Supp.    170. 

North  Carolina.  —  ^IcCarty  v.  Im- 
perial Ins.  Co.,  126  N.  C.  820,  36  S. 
E.  284. 

Ohio.  —  North  American  Ace.  Ins. 
Co.  V.  Sickles,  23  Ohio  Cir.  Ct.  594; 
Union  Ins.  Co.  v.  McGookey,  2i2i 
Ohio  St.  555. 

SoutJi  Carolina.  —  !Marsh  v.  Muir, 
I  Brev.  134,  2  Am.  Dec.  648. 

Tennessee.  —  Gordon  v.  United 
States  Casualty  Co.  (Tenn.  Ch. 
App.),  54  S.  W.  98. 

Texas.  —  Sullivan    v.    Hartford    F. 

Ins.  Co.   (Tex.  Civ.  App.),  34  S.  W. 

'999,  J.  c.  89  Tex.  665,  36  S.  W.  72; 

Fire  Ass'n  v.  Jones  (Tex.  Civ.  App.), 

40  S.  W.  44- 

Wisconsin.  —  Redman  v.  Aetna  Ins. 
Co.,  49  Wis.  431,  4  N.  W.  591. 

Concealment — Where  the  alleged 
misrepresentation  consists  of  th'i 
withholding  of  a  material  fact,  the 
burden  of  proof  is  on  the  insurer  to 
show  both  the  concealment  and  the 
materiality  of  the  fact.  Fiske  v.  New 
England  M.  Ins.  Co.,  15  Pick. 
(Mass.)    310. 

It  will  not  be  presumed  that  the  as- 
sured withheld  information  of  ma- 
terial facts  from  the  insurer  because 
the  application  does  not  contain  state- 
ments thereon,  where  the  policy  does 
not  contain  such  statements.  Folsom 
V.  Mercantile  ^lut.  Ins.  Co.,  9  Blatchf. 
201,  9  Fed.  Cas.  No.  4903,  affirmed  18 
Wall  (U.  S.)  237. 

The  burden  is  on  the  insurer  to 
prove  that  the  assured  knew  of  the 
loss  of  a  marine  risk  at  the  time  the 
insurance  was  procured.  Clement  v. 
Phoenix  Ins.  Co.,  6  Blatchf.  481,  5 
Fed.  Cas.  No.  2881 ;  Livingston  v. 
Delafield,  3  Caines  (N.  Y.)  49. 

For  sufficient  evidence  to  sustain  a 
finding  that  the  assured  had  reason  to 
believe  that  a  cargo  had  been  lost 
when  he  applied  for  insurance,  see 
Hart   V.   British   &   Foreign   M.    Ins. 
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insurer  to  prove  a  breach   of   warranty   of   the  truthfulness   of  an 
answer  contained  in  an  appHcation  for  insurance  or  of  the  existence 


Co.,  80  Cal.  440,  22  Pac.  302.  See 
also  Curell  v.  Insurance  Co.,  3  La.  353. 

Overvaluation The  insurer  must 

establish  by  affirmative  proof  that 
there  was  an  intentional  overvalua- 
tion. Field  V.  Insurance  Co.,  6  Biss. 
121,  9  Fed.  Cas.  No.  4767;  Whittle  v. 
Farmville  Ins.  Co.,  3  Hughes  421,  29 
Fed.  Cas.  No.  17,603;  Helbing  v. 
Svea  Ins.  Co.,  54  Cal.  156,  35  Am. 
Rep.  72;  Eakin  v.  Home  Ins.  Co.,  i 
White  &  W.  Civ.  Cas.   (Tex.)   §369. 

A  considerable  discrepancy  between 
the  value  placed  on  the  goods  in  the 
application  and  that  proved  on  the 
trial  is  not  conclusive  proof  of  fraud. 
Israel  v.  Teutonia  Ins.  Co.,  28  La. 
Ann.  689.  See  sub-title,  "  Proofs  of 
Loss,"  herein. 

The  falsity  of  a  representation  that 
a  stallion  was  worth  $1200  is  not  es- 
tablished by  proof  of  a  previous  sale 
in  another  state  for  $500.  Gere  v. 
Council  BlufiFs  Ins.  Co.,  67  Iowa  272, 
23  N.  W.  137. 

For  evidence  to  establish  a  pre- 
sumptive overvaluation,  see  Stens- 
gaard  v.  St.  Paul  Real  Estate  Title 
Ins.  Co.,  50  Minn.  429,  52  N.  W.  910, 
17  L.  R.  A.  575- 

Other  Insurance.  —  The  burden  of 
proof  is  on  the  insurer  to  prove  that 
another  policy  of  insurance  claimed  to 
have  been  concealed  from  the  insurer 
was  on  the  same  property  insured  by 
it.  Russell  V.  Fidelity  F.  Ins.  Co., 
84  Iowa  93,  50  N.  W.  546. 

Sole  Interest.  _  The  fact  that  the 
grantor  of  property  by  warranty  deed 
joined  with  his  grantee  in  executing 
mortgages  thereon  was  not  sufficient 
proof  that  the  grantor  retained  an 
interest  in  the  property.  Smith  v. 
Agricultural  Ins.  Co.,  6  N.  Y.  St.  127. 

raise  Representations  in  Life  In- 
surance—  On  an  issue  as  to  whether 
the  insured  had  misrepresented  her 
age,  it  was  held  that  a  judgment  for 
the  plaintiff,  based  on  opinions  of 
witnesses  as  to  insured's  age,  should 
be  reversed,  where  defendant's  evi- 
dence showed  that  insured  had  stated 
her  age  to  be  greater  on  two  occa- 
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sions,  when  applving  for  a  pension, 
and  that  the  record  of  her  daughter's 
birth  must  have  been  made  when  in- 
sured was  only  ten  years  old  accord- 
ing to  her  application.  Mahaney  v. 
Mutual  Reserve  Fund  L.  Ass'n,  6g 
Hun  12,  2^  N.  Y.  Supp.  213. 

The  fact  that  an  applicant  for  life 
insurance  was  fourteen  years  old  and 
at  home  at  the  time  of  the  death  of 
certain  members  of  his  family  does 
not  necessarily  prove  that  he  knew 
the  cause  of  their  death.  Sinclair  v. 
Phoenix  Mut.  L.  Ins.  Co.,  22  Fed. 
Cas.  No.  12,896. 

Ill  Health.  —  For  insufficient  proof 
that  insured  was  suffering  from 
chronic  disease  at  the  time  his  life 
was  insured,  see  Murphy  v.  Mutual 
Ben.  L.  &  F.  Ins.  Co.,  6  La.  Ann.  518. 
O'Shaughnessy  v.  Workingman's 
Co-operative  Ass'n,  13  Misc.  188,  34 
N.  Y.  Supp.  170. 

For  sufficient  evidence  to  establish 
the  ill  health  of  the  insured  when  the 
policy  was  issued,  contrary  to  the  ver- 
dict of  a  jury,  see  Maine  Ben.  Ass'n 
V.  Parks,  81  Me.  79,  16  Atl.  339,  10  Am. 
St.  Rep.  240.  See  also  Allen  v.  Mer- 
rimack County  Odd  Fellows  Mutual 
Relief  Ass'n,'  72  N.  H.  525,  57 
Atl.  922. 

Insanity For   the   sufficiency   of 

evidence  to  overcome  a  presumption 
of  the  insanity  of  the  assured  arising 
from  an  adjudication  of  his  insamty 
and  commitment  to  an  asylum,  see 
Newton  v.  Mutual  Ben.  L.  Ins.  Co., 
76  N.  Y.  426,  T,2  Am.  Rep.  335,  afHriii- 
ing  15  Hun  595. 

Injury —  For  insufficient  evidence 
tc  sustam  a  finding  of  a  jury  that  the 
insured  had  received  "  any  wound, 
hurt,  or  serious  bodily  injury,"  see 
Bancroft  v.  Home  Ben.  Ass'n,  22 
Jones  &  S.  (N.  Y.)  332,  affirmed  120 
N.  Y.  14,  23  N.  E.  997- 

Intemperance — For  sufficient  evi- 
dence of  intemperance,  see  Moore  i'. 
Prudential  Ins.  Co.,  92  App.  Div.  135, 
87  N.  Y.  Supp.  368. 

For  insufficient  evidence  of  intem- 
perance, see  Supreme  Council  of 
Royal  Arcanum  r.  Brashears,  89  Md. 
624,  43  Atl.  866. 
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of  any  fact  recited  in  tho  policy.'^"     vSome  courts,  however,  require 


50.  United  Slaics.  —  Swick  v. 
Home  Ins.  Co.,  2  Dill  i()0,  23  Fed. 
Cas.  No.  13,692. 

Colorado.  —  Supreme  Lodge 
Knights  of  Honor  v.  WoUschlager, 
22  Colo.  213,  44  Pac.  598. 

Georgia.  —  O'Connell  v.  Supreme 
Conclave  Knights  of  Damon,  102  Ga. 
143,  28  S.   E.  282. 

Illinois.  —  Continental  L.  Ins.  Co. 
V.  Rogers,  119  111.  474,  10  N.  E.  242, 
59  Am.  Rep.  810;  Federal  L.  Ass'n  v. 
Smith,    86    111.    App.    427. 

Indiana.  —  Northwestern  Mut.  L. 
Ins.  Co.  V.  Hazelett,  105  Ind.  212,  4 
N.  E.  582,  55  Am.  Rep.  192. 

lozca.  —  Wilkins  v.  Germania  F. 
Ins.  Co.,  57  Iowa  529,  10  N.  W.  916. 

Louisiana.  —  Kennedy  v.  New  York 
L.  Ins.  Co..  ID  La.  Ann.  809 ;  Kathman 
z'.  General  Mut.  Ins.  Co.,  12  La.  Ann. 
35 ;  Flynn  v.  Merchants'  Alut.  Ins.  Co., 
17  I^.  Ann.  135;  Theodore  v.  New 
Orleans  Mut.  Ins.  Ass'n,  28  La.  Ann. 
917;  Boisblanc  v.  Louisiana  Equit- 
able L.  Ins.  Co.,  34  La.  Ann.  1167; 
Benjamin  v.  Connecticut  Indemnity 
Ass'n,  44  La.  Ann.  1017,  11  So.  628, 
32  Am.  St.  Rep.  362. 

Maryland.  —  Supreme  Council  of 
Royal  Arcanum  v.  Brjishears,  89  Md. 
624,  43  Atl.  866;  Maryland  Casualty 
Co.  ■<-'.  Gehrmann,  96  Md.  634,  54  Atl. 
678. 

Minnesota.  —  Chambers  v.  North- 
western Mut.  L.  Ins.  Co.,  64  Minn. 
495,  67  N.  W.  367,  58  Am.  St. 
Rep.  549. 

Mississippi.  —  Grangers'  L.  Ins.  Co. 
V.  Brown,  57  Miss.  308,  34  Am.  Rep. 
446;  Liverpool  &  London  &  Globe 
Ins.  Co.  V.  Farnsworth  Lumb.  Co., 
72  Miss.  555,  17  So.  445. 

Nebraska.  —  Hartford  F.  Ins.  Co. 
V.  Landfare,  63  Neb.  559,  88  N. 
W.  779. 

Neiv  York.  —  Dougherty  z>.  Metro- 
politan Ins.  Co.,  3  App.  Div.  313,  38 
N.  Y.  Supp.  258:  Davis  v.  Supreme 
Lodge  K.  of  H.,  35  App.  Div.  354,  54 
N.  Y.  Supp.  1023;  Breese  v.  Metro- 
politan L.  Ins.  Co.,  T,7  App.  Div.  152, 
55  N.  Y.  Supp.  775. 

Pennsyhania.  —  Holleran  7'.  Life 
.\ssur.  Co..  18  Pa.  Super.  Ct.  573", 
Cobb  7'.  Metropolitan  L.  Ins.  Co.,  19 
Pa.  Super.  Ct.  228. 


South  Carolina.  —  Dial  v.  Valley 
Mut.  L.  Ass'n,  29  S.  C.  560,  8  S. 
E.  27. 

Texas.  —  Mutual  L.  Ins.  Co.  v. 
Nichols  (Tex.  Civ.  App.),  24  S.  "W. 
910. 

J'ennont.  —  Guiltinan  ?'.  Metro- 
politan L.  Ins.  Co.,  69  Vt.  469,  38 
Atl.  315. 

Virginia.  —  Morotock  Ins.  Co.  f. 
Fostoria  Novelty  Glass  Co.,  94  Va. 
361,  26  S.  E.  850. 

Wisconsin.  —  Redman  v.  Aetna  Ins. 
Co.,  49  Wis.  431,  4  N.  W.  591. 

Breach  of  Warranty —  "  The  num- 
ber of  the  ciucstions  now  asked  of  the 
assured  in  every  application  for  a 
policy,  and  the  variety  of  subjects 
and  length  of  time  which  they  cover, 
are  such  that  it  may  be  safely  said 
that  no  sane  man  would  ever  take  a 
policy,  if  proof  to  the  satisfaction  of 
a  jui-y  of  the  truth  of  every  answer 
were  made  known  to  him  to  be  an 
mdispensable  prerequisite  to  payment 
of  the  sum  secured,  that  proof  to  be 
made  only  after  he  was  dead  and 
could  render  no  assistance  in  furnish- 
ing it.  On  the  other  hand,  it  is  no 
hardship  that,  if  the  insurer  knows 
or  believes  any  of  these  statements  to 
be  false,  he  shall  furnish  the  evidence 
on  which  that  knowledge  or  belief 
rests.  He  can  thus  single  out  the  an- 
swer whose  truth  he  proposes  to  con- 
test, and  if  he  has  any  reasonable 
grounds  to  make  such  an  issue  he 
can  show  the  facts  on  which  it  is 
founded."  Piedmont  L.  Ins.  Co.  v. 
Ewing,  92  U.  S.  2>77- 

The  general  rule  is  the  same  as  to 
a  warranty  of  good  health  upon  a  re- 
instatement after  forfeiture  of  a  life 
policy.  Spencer  v.  Citizens'  Mut.  L. 
Ins.  Ass'n,  142  N.  Y.  505,  2>7  N.  E. 
617,  atHrming  3  Mi.sc.  458,  23  N.  Y. 
Supp.  179;  Denver  L.  Ins.  Co.  v. 
Crane   (Colo.  App.),  72>  P^c.  875. 

In  holding  that  it  was  not  necessary 
for  the  plaintiff  to  undertake  the  bur- 
den of  proving  the  truthfulness  of 
the  warranties  contained  in  the  appli- 
cation, the  court  suggested  that  the 
rule  might  be  otherwise  as  to  war- 
ranties contained  in  the  body  of  the 
policy.     American    Credit    Indemnity 
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the  assured  to  prove  the  existence  of  any  such  fact  when  put  in 
issue."'*'  When  the  warranty  is  of  the  truthfuhiess  of  representa- 
tions in  so  far  as  the  facts  are  known  to  the  ai)phcant,  or  to 
the  extent  such  facts  are  material  to  the  risk,  the  burden  of  provinp^ 
that  the  representations  were  false  to  the  knowledj2:c  of  the  appli- 
cant/'''- or  that  they  were  material,^^  rests  upon  the  insurer. 

c.  Scazvortljincss.  —  According   to   some   authorities,   the   burden 
of  proving  the  seaworthiness  of  a  vessel  rests  upon  the  assured  ;°* 


Co.  V.  Wood,  37  U.  S.  App.  583,  7i 
Fed.   81. 
Nature  of  Interest —  It  is  for  the 

insurer  to  prove  a  misrepresentation 
or  breach  of  warranty  as  to  the  char- 
acter of  the  assured's  ownership  of  the 
property.  Boulden  v.  Phoenix  Ins. 
Co.,  112  Ala.  422,  20  So.  587;  Queen 
Ins.  Co.  V.  Leonard,  9  Ohio  Cir.  Ct. 
46,  6  O.  C.  D.  49,  2  Ohio  Dec.  122. 

Other     Insurance The     defense 

that  there  was  other  insurance  on  the 
property  not  disclosed  to  the  insurer 
must  be  clearly  established  by  the  in- 
surer. Russell  V.  Fidelity  F.  Ins.  Co., 
84  Iowa  93,  so  N.  W.  546. 

It  has  been  held  that  where  the  in- 
sured suppresses  the  fact  of  other  in- 
surance upon  his  life,  in  violation  of 
the  terms  of  the  policy,  it  will  be  pre- 
sumed conclusively  that  the  conceal- 
ment was  intentional.  Studwell  v. 
Mutual  Ben.  L.  Ass'n,  29  Jones  &  S. 
287,  19  N.  Y.  Supp.  709,  affirmed  139 
N.  Y.  615,  35  N.  E.  204. 

Health  of  Insured.  —  Where  the 
insurer  shows  that  the  insured  had 
been  treated  by  a  physician  within  two 
years  contrary  to  his  warranty,  it  was 
for  the  plaintiff  to  prove  that  such 
treatment  was  for  a  merely  tempo- 
rary ailment.  Rhode  v.  Metropolitan 
L.  Ins.  Co.,  129  Mich.  112,  88  N. 
W.  400. 

For  insufficient  evidence  of  a  breach 
of  warranty  that  the  insured  had 
never  had  heart  disease,  see  Metz- 
radt  V.  Modern  Brotherhood,  112 
Iowa  522,  8.^  N.  W.  498. 

For  insufficient  evidence  of  tuber- 
culosis when  the  policy  was  issued, 
see  supreme  ruling  of  the  Fraternal 
Mystic  Circle  v.  Crawford  (Tex.  Civ. 
App.),  75  S.  W.  844. 

Intemperance — Where  a  person 
whose  life  was  insured  was  shown  to 
have  been  intemperate  after  the  issu- 
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ance  of  the  policy,  it  was  presumed 
that  he  had  become  so  after,  that 
time.  Gartside  v.  Connecticut  Mut. 
L.  Ins.  Co.,  8  Mo.  App.  593. 

51.  Hennessy  v.  Metropolitan  L. 
Ins.  Co.,  74  Conn.  699,  52  Atl.  490; 
Fell  V.  John  Hancock  Mut.  L.  Ins.  Co., 
76  Conn.  494,  57  Atl.  175 ;  Campbell 
V.  New  England  Mut.  L.  Ins.  Co.,  98 
Mass.  389;  Bobbitt  v.  Liverpool  & 
London  &  Globe  Ins.  Co.,  66  N.  C. 
70,  8  Am.  Rep.  494;  Sweeney  v. 
Metropolitan  L.  Ins.  Co.,  19  R.  I. 
171,  36  Atl.  9,  61  Am.  St.  Rep.  751. 

See  also  American  Credit  Indem- 
nity Co.  V.  Wood,  38  U.  S.  App.  58?, 
19  C.  C.  A.  264,  72  Fed.  81. 

52.  O'Connell  v.  Supreme  Conclave 
Knights  of  Damon,  102  Ga.  143,  28 
S.  E.  282 ;  Wilkins  v.  Germania  F. 
Ins.  Co.,  57  Iowa  529,  10  N.  W.  916; 
Dolan  7'.  Mutual  Reserve  Fund  L. 
Ass'n,  173  Mass.  197,  53  N.  E.  398; 
Clapp  V.  Massachusetts  Ben.  Ass'n, 
146  Mass.  519,  16  N.  E.  433. 

53.  Maryland  Casualty  Co.  v. 
Gehrmann,  96  Md.  634,  54  Atl.  678; 
New  Era  Ass'n  v.  Mactavish,  133 
Mich.  68,  94  ^.  W.  599;  Aetna  Ins. 
Co.  V.  Grube,  6  Minn.  82. 

Materiality  of  Representation, 
Where  the  applicant's  statement  \s 
not  responsive  to  any  inquiry  made, 
the  insurer  must  show  that  it  was 
material.  Daniels  v.  Hudson  River 
F.  Ins.  Co.,  12  Cush.  (Mass.)  416,  59 
Am.  Dec.  192. 

Where  the  application  and  the 
policy  bore  the  same  date,  it  was 
held  that  it  would  not  be  presumed 
that  the  officers  of  the  company  at  the 
home  office  in  another  state  were  in- 
fluenced by  misrepesentations  in  the 
application.  State  Ins.  Co.  v.  New 
Hampshire  Trust  Co.,  47  Neb.  62,  66 
N.  W.  9,  1 106. 

54.  Moses  v.  Sun  Mut.  Ins.  Co.,  i 
Duer    (N.    Y.)     159;    Van    Vliet    v. 
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but  the  tendency  of  later  decisions  is  to  require  the  insurer  to  estab- 
hsh  unseaworthiness  when  rehed  on  as  a  defense. ^^  If  a  vessel  is 
lost  or  compelled  to  return  to  port  without  having  met  with  any 
stress  of  weather  or  extraordinary  peril,  a  presumption  of  unsea- 
worthiness arises.^® 

B.  Forfeiture.  —  a.  Promissory  Warranties  or  Conditions.  —  In 
General.  —  Tn  most  jurisdictions,  the  insurer  is  now  required  to 
establish  the  breach^^  of  any  promissory  warranty  or  condition  relied 


Greenwich  Ins.  Co.,  14  Daly  (N.  Y.) 
496 ;  Rogers  v.  Sun  Mut.  Ins.  Co. 
14  Jones  &  S.  (N.  Y.)  65;  Berwind 
V.  Greenwich  Ins.  Co.,  21  Jones  &  S. 
(N.  Y.)  102;  Tidmarsh  v.  Wash 
ington  F.  &  AI.  Ins.  Co.,  4  Alason  439, 
22  Fed.  Cas.  No.  14,024. 

See  also  Brown  v.  Girard,  4  Yeates 
(Pa.)   115,  2  Am.  Dec.  400. 

55.  Treat  v.  Union  Ins.  Co.,  56 
Me.  231 ;  Siloway  v.  Neptune  Ins.  Co., 
12  Gray  (Mass.)  7Z',  Batchelder  v. 
Insurance  Co.,  30  Fed.  459 ;  Guy  v. 
Citizens'  Mut.  Ins.  Co.,  30  Fed.  695 ; 
Nome  Beach  Lighterage  &  Transpor- 
tation Co.  V.  Munich  Assur.  Co.,  123 
Fed.  820;  Adderly  v.  American  Mut. 
Ins.  Co.,  Taney  126,  i  Fed.  Cas. 
No.  75. 

56.  United  States.  —  ]Moores  v. 
Louisville  Underwriters,  14  Fed.  226; 
Long  Dock  Mills  &  Elevator  Co.  v. 
Mannheim  Ins.  Co.,  116  Fed.  886; 
Cort  V.  Delaware  Ins.  Co.,  2  Wash. 
C.  C.  375,  6  Fed.  Cas.  No.  3257. 

Florida.  —  Schultz  v.  Pacific  Ins. 
Co.,  14  Fla.  y^i- 

Louisiana.  —  Dupeyre  v.  Western 
M.  &  F.  Ins.  Co.,  2  Rob.  457,  38  Am. 
Dec.  218;  Snethen  v.  Memphis  Ins. 
Co.,  3  La.  Ann.  474,  48  Am.  Dec.  462 ; 
Rugely  V.  Sun  Mut.  Ins.  Co.,  7  La. 
Ann.  279,  56  Am.  Dec.  603 ;  Parker 
V.   Union  Ins.  Co.,  15  La.  Ann.  688. 

Maine.  —  Treat  v.  Union  Ins.  Co., 
56  Me.  231. 

Massachusetts.  —  Paddock  v. 
Franklin  Ins.  Co.,  11   Pick.  227. 

Missouri.  —  Gartside  ?'.  Orphans' 
Ben.  Ins.  Co.,  62  Mo.  322. 

New  York.  —  Walsh  v.  Washing- 
ton M.  Ins.  Co.,  32  N.  Y.  427;  Ber- 
wind v.  Greenwich  Ins.  Co.,  114  N. 
Y.  231,  21  N.  E.  151 ;  .s.  c.  21  N.  E. 
1 1 19;  Van  Wickle  z'.  Mechanics'  & 
Traders'  Ins.  Co.,  16  Jones  &  S.  95, 
affirmed  97  N.  Y.  350;  Talcot  v.  Com- 


mercial Ins.  Co.,  2  Johns.  124,  3  Am. 
Dec.  406;  Young  v.  Pacific  Mut.  Ins. 
Co.,  2  Jones  &  S.  321  ;  Wright  v.  Ori- 
ent Mut.  Ins.  Co.,  6  Bosw.  269;  Star- 
buck  V.  Phenix  Ins.  Co.,  47  App. 
Div.  621,  62  N.  Y.  Supp.  264;  Reilly 
V.  Home  Ins.  Co.,  81  App.  Div.  314, 
81  N.  Y.  Supp.  59;  Wex  V.  Boatman's 
F.  Ins.  Co.,  II   N.  Y.  St.  713. 

Pennsylvania.  —  Myers  z:  Girard 
Ins.  Co.,  26  Pa.  St.  192. 

South  Carolina.  —  ^Miller  v.  South 
Carolina  Ins.  Co.,  2  McCord  336,  13 
Am.  Dec.  734. 

Contra.  —  Patrick  v.  Hallett,  i 
Johns.  (N.  Y.)  241,  overruling  3 
Johns.   Cas.  76. 

57.  United  States.  —  Bittinger  v. 
Providence  Washington  Ins.  Co.,  24 
Fed.  549;  Gotten  v.  Fidelity  & 
Casualty  Co.,  41    Fed.   506. 

See  also  Reck  v.  Phoenix  Ins.  Co., 
130  N.  Y.  160,  29  N.  E.  137,  revers- 
ing 54  Hun  637,  7  N.  Y.  Supp.  492. 

Massachusetts.  —  Fuller  v.  New 
York  F.  Ins.  Co.,  184  Mass.  12,  67 
N.  E.  879. 

Michigan.  —  Barker  v.  Citizens' 
Mut.  F.  Ins.  Co.,  99  N.  W.  866. 

Neiv  York.  —  Porter  v.  Traders' 
Ins.  Co.,  164  N.  Y.  504,  58  N.  E.  641 ; 
Rau  v.  Westchester  F.  Ins.  Co.,  16S 
N.  Y.  665,  61  N.  E.  1 134;  Cole  V. 
Preferred  Ace.  Ins.  Co.,  40  Misc.  2f6o, 
81  N.  Y.  Supp.  901. 

OJiio.  —  Phoenix  Mut.  F.  Ins.  Co. 
V.   Bowerso.x,  6  Ohio  Cir.   Ct.   i. 

South  Carolina.  —  Copeland  v. 
Western  Assur.  Co.,  43  S.  C.  26,  20 
S.  E.  754- 

Texas.  —  Phoenix  Assurance  Co. 
V.  Coffman,  10  Tex.  Civ.  App.  631,. 
32  S.  W.  810;  Phoenix  Ins.  Co.  v. 
Shearman,  17  Tex.  Civ.  App.  456,  43 
S.  W.  930,  43  S.  W.  1063 ;  Alamo  F. 
Ins.  Co.  V.  Hill  (Tex.  Civ.  App.), 
2,6  S.  W.  IQ2. 
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on;  but  a  number  of  courts  impose  upon  the  assured  the  burden 
ol   showing  comjiHance   with  such   warranties. ■''*' 

b.  hicrcasc  of  Risk.  —  Under  the  ijeneral  rule,  the  insurer  must 
prove  by  a  preponderance  of  the  evidence  an  increase  of  risk  in 
violation  of  a  general  term  of  the  policy  from  any  alteration  made 
in  the  premises/'''  or  from  any  change  in  their  use  or  occupancy,*"* 
or  from  rmy  other  cause  not  particularly  s]->ecifie(l  in  the  policy  as 
an  increase  of  risk."^     It  is  for  the  insurer  to  prove  that  additional 


See  also  Reck  7'.  Phoenix  Ins.  Co., 
130  N.  Y.  160,  29  N.  E.  137,  revers- 
ing 54  Hun  637.  7   N.  Y.   Supp.  642. 

Promissory  Warranties A  gen- 
eral allegation  of  performance  of  the 
conditions  of  a  policy  by  the  assured 
does  not  change  the  burden  of  proof. 
Farmers'  &  Merchants'  Ins.  Co.  v. 
Peterson,  47  Nel).  747,  66  N.  W.  847. 

Iron-Safe  Clause —  Where  the  pol- 
icy provided  that  tlie  books  of  ac- 
count of  a  store  should  be  kept  in  a 
fire-proof  safe  except  when  the  storo 
was  open  for  business,  it  was  held 
incumbent  on  the  insurer  to  show 
that  the  store  was  not  open  for  busi- 
ness when  the  books  were  destroyed. 
.\llemania  F.  Ins.  Co.  v.  Fred,  11 
Tex.  Civ.  App.  311,  T)^'  S.  W.  243. 

Marine  Risk.  —  The  burden  of 
proving  negligent  navigation  and 
deviation  is  on  the  insurer.  Tid- 
march  v.  Washington  F.  &  M.  Ins. 
Co.,  4  Mason  439,  23  Fed.  Cas.  No. 
14,024. 

The  safe  return  of  a  vessel  to  her 
home  port  raises  a  presumption  in  an 
action  for  loss  to  cargo  by  fire,  that 
she  has  been  at  all  times  properly 
manned  and  seaworthy.  Meigs  v. 
Sun  Mut.  Ins.  Co.,  16  Fed.  Cas.  No. 
9396. 

Autopsy For  insufficient  evidence 

of  a  refusal  by  the  assured  to  comply 
with  a  term  in  a  policy  to  afford  the 
insurer's  medical  examiner  oppor- 
tunity to  participate  in  any  intended 
autopsy,  see  Legnard  v.  Standard  L. 
&  Ace.  Ins.  Co.,  81  App.  Div.  320,  81 
N.  Y.  Supp.  S16. 

58.  Supreme  Council  of  Royal  Ar- 
canum V.  Brashears,  89  Md.  624,  43 
Atl.  866;  McLoon  v.  Commercial 
Mut.  Ins.  Co.,  100  Mass.  472,  i  Am. 
Rep.  129 ;  Wilson  v.  Hampden  F.  Ins. 
Co.,  4  R.  I.  159;  L.  Rosenthal  Cloth- 
ing &  Dry  Goods  Co.  v.  Scottish 
Union   &   Nat.    Ins.    Co.    (W.    Va.), 
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46  S.  E.  1021 ;  Craig  v.  United  States 
Ins.  Co.,  I  Pet.  C.  C.  410,  6  Fed.  Cas. 
No.  3340. 

Neutrality — It  was  held  that  the 
burden  of  proof  was  upon  the  as- 
sured under  a  marine  policy  to  show 
that  the  loss  did  not  occur  through 
breach  of  neutrality  warranted 
against.  Ludlow  v.  Union  Ins.  Co., 
2   Serg.   &   R.    (Pa.)    119. 

59.  Newhalt  v.  Union  Mut.  F. 
Ins.  Co.,  52  Me.  180;  Howell  v.  Bal- 
timore Equitable  Soc,  16  Md.  ^77 ; 
Liverpool  &  London  &  Globe  Ins.  Co. 
T.  Farnsworth  Lumb.  Co.,  72  Miss. 
555.  17  So.  445 ;  Mitchell  v.  Missis- 
sippi Home  Ins.  Co.,  72  Miss.  53,  18 
So.  86,  48  .A.m.  St.  Rep.  535;  Ritter 
V.  Sun  i\Iut.  Ins.  Co.,  49  Mo.  40. 

Alteration.  —  It  was  held  that  the 
burden  of  proving  that  a  change  in 
the  premises  made  by  a  tenant  was 
made  by  the  consent  of  the  owner 
was  upon  the  insurer.  Merrill  v.  In- 
surance Co.,  2i  Fed.  245. 

60.  Niagara  F.  Ins.  Co.  v.  John- 
son, 4  Kan.  App.  16,  45  Pac.  789; 
Phoenix  Ins.  Co.  v.  Lawrence,  4 
Mete.    (Ky.)    9,   81    Am.    Dec.   521. 

That  an  increased  premium  was  de- 
mandable  under  the  rules  of  the  in- 
surer was  held  not  to  prove,  of  itself, 
an  increase  of  risk  from  change  of 
use  or  occupancy.  Monteleone  v. 
Royal  Ins.  Co.,  47  La.  Ann.  1563,  18 
So.  472. 

For  sufficient  evidence  of  occu- 
pancy, see  Home  Ins.  Co.  v.  Wood, 

47  Kan.  521,  28  Pac.   167. 
Forbidden  Articles — The  habitual 

use  of  forbidden  articles  by  work- 
men in  a  building  was  presumed 
prima  facie  to  have  been  with  the 
knowledge  and  consent  of  the  owner. 
Farmers'  &  M.  Ins.  Co.  v.  Simmons, 
30   Pa.   St.   299. 

61.  Catlin  v.  Traders"  Ins.  Co.,  83 
111.  .'\pp.  40;  Taylor  v.  Security  Mut. 
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insurance  lias  been  taken/'-  or  that  the  property  has  become  vacant, 
imoccupied,  or  idle,"''  or  has  been  incumbered,  assigned,  or  involved 
in  litigation."^  iJut  the  burden  is  upon  the  assured  to  prove  that 
the  insurer  received  notice  of,  or  consented  to,  additional  insurance,"^ 
or  to  subsequent  assignments  of  incumbrances.®*' 

c.  Payvient  of  Prciuiiinis.  —  It   has  been   held   that   the   burden 
of  proving  the  payment  of  a  first  premium  rests  upon  the  assured."^ 


F.  In?.  Co.,  88  Minn.  231,  92  N.  W. 
952- 

Mechanic's  Lien. —  It  seems  that 
there  is  no  presumption  of  an  in- 
crease of  risk  by  the  foreclosure  of  a 
mechanic's  lien  existing  when  the 
property  was  insured,  where  the  time 
of  redemption  has  not  expired. 
Greenlee  v.  North  British  &  Mer- 
cantile Ins.  Co.,  102  Iowa  427,  71  N. 
W.  534. 

62.  Sweeting  v.  Mutual  F.  Ins. 
Co.,  83  Md.  63,  34  All.  826.  32  L.  R. 
A.  5/0. 

Additional  Insurance The  in- 
surer must  prove  that  the  .  property 
insured  under  a  later  policy  is  the 
same  property  insured  by  it.  Clark 
v.  Hamilton  Mut.  Ins.  Co.,  9  Gray 
(Mass.)   148. 

63.  Barker  v.  Citizens  Mut.  F. 
Ins.  Co.  (Mich.),  99  N.  W.  866; 
Hoover  v.  Mercantile  Town  Mut. 
Ins.  Co.,  93  Mo.  App.  Ill,  69  S. 
W.  42. 

64.  Kelly  v.  Norwich  Union  F. 
Ins.  Co.,  82  Iowa  137,  47  N.  W.  986; 
Orrell  v.  Hampden  F.  Ins.  Co.,  13 
Gray  (Mass.)  431 ;  Mistilski  v.  Ger- 
man Ins.  Co.,  64  ]Minn.  366,  67  N.  W. 
80;  Farmers'  &  M.  Ins.  Co.  v.  Peter- 
son, 47  Neb.  747,  66  N.  W.  847; 
Ormsby  v.  Phenix  Ins.  Co.,  5  S.  D. 
72,  58  N.  W.  301.  See  also  Gould  v. 
Holland  Purchase  Ins.  Co.,  16  Hun 
(N.  Y.)   538. 

It  was  held  that  the  forfeiture  of 
an  insurance  policy  for  failure  to 
notify  the  insurer  of  litigation  affect- 
ing it  must  be  strictly  proved. 
Farmers'  &  M.  Ins.  Co.  v.  Newman, 
58  Neb.  504,  78  N.  W.  933. 

Chattel  Mortgage. —  For  sufficient 
evidence  that  what  purported  to  be  a 
bill  of  sale  of  insured  property  was 
in  fact  a  mortgage  given  in  breach 
of  a  condition  of  the  policy,  see  Hen- 
ning  V.  Western  Assur.  Co.,  77  Iowa 
319,  42  N.  W.  308. 


65.  Sun  Ins.  Co.  v.  Earle,  29  Mich. 
406;  Reithmuller  v.  Fire  Ass'n,  38 
Mo.  App.  118. 

The  burden  of  showing  the  author- 
ity of  an  alleged  agent  to  whom 
notice  of  additional  insurance  was 
given  is  upon  the  assured.  Alabama 
State  Mut.  Ins.  Co.  v.  Long  Cloth- 
ing &  Shoe  Co.,  123  Ala.  667,  26  So. 

655- 

The  failure  of  assured  to  testify 
positively  to  giving  notice  of  other 
insurance  to  the  insurer  justifies  a 
finding  that  he  did  not  give  it.  Illi- 
nois ^lut.  F.  Ins.  Co.  V.  Malloy,  50 
111.  419. 

For  insufficient  evidence  of  the 
actual  receipt  of  notice  of  other  in- 
surance left  at  the  office  of  insurer's 
agent,  see  Sun  Ins.  Co.  v.  Earle,  29 
Mich.  406. 

For  insufficient  evidence  of  consent 
to  additional  insurance,  see  A.  M. 
Todd  Co.  V.  Farmers'  Mut.  F.  Ins. 
Co.   (Mich.),  100  N.  W.  442. 

66.  Fogg  V.  Middlesex  Mut.  F. 
Ins.  Co.,  10  Cush.  (Mass.)  337. 
But  see  Ormsby  v.  Phenix  Ins.  Co., 
5  S.  D.  72,  58  N.  W.  301. 

The  burden  of  proving  the  cancel- 
lation of  a  mortgage  is  on  the  as- 
sured. Home  F.  Ins.  Co.  v.  Johan- 
sen,  59  Neb.  349,  80  N.  W.  1047. 

67.  London  &  Lancashire  Life 
Assur.  Co.  z:  Fleming,  66  L.  J.  P.  C. 
(Eng.)  116;  Alanhattan  L.  Ins.  Co. 
V.  'Slvers,  22  Ky.  L.  Rep.  875,  59  S. 
W.  30. 

Payment  of  Premium.  —  For  suffi- 
cient evidence  of  the  payment  of  the 
first  premium,  see  Coffin  v.  New 
York  L.  Ins.  Co.,  127  Fed.  555.  See 
also  Savage  v.  Phoenix  Ins.  Co.,  12 
Mont.  458,  31   Pac.  66. 

A  jury  may  presume  the  payment 
of  a  premium  from  the  failure  of  the 
insurer  to  repudiate  the  contract 
promptly  when  notified  of  a  loss. 
Jvlack  V.  Merchants'  &  Manufacturers' 
F.  Ins.  Co.   (Del.),  54  Atl.  952. 
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lUit  the  delivery  to  him  of  a  policy  which  acknowledges  the  receipt 
of  the  prcniiuni/''*  or  which  makes  its  payment  a  condition  prece- 
dent/'''-' is  at  least  prima  facie  proof  of  such  payment.  The  non-pay- 
ment of  a  premium  or  assessment  as  jC;roimd  for  the  forfeiture  of 
a  policy  or  certificate  must  be  established  by  the  insurer.''"     The 


68.  John  R.  Davis  Lumb.  Co.  v. 
Home  Ins.  Co.,  95  Wis.  542,  70  N. 
W.  59;  Lee  v.  Fraternal  Mut.  Ins. 
Co.,  I  Handy   (O.)   217. 

Recital  of  Payment —  A  recital  of 
the  payment  of  premiums  for  ten 
j'ears  was  contradicted  by  parol  evi- 
dence that  onl)^  the  first  premium  had 
been  paid.  Sargeant  v.  National  L. 
Ins.  Co.,  189  Pa.  St.  341,  41  Atl.  351. 

A  recital  in  a  policy  of  the  receipt 
of  payment  of  the  first  premium  by 
an  agent  is  sufficient  evidence  of  his 
authority  to  receive  it.  Porter  v. 
Mutual  L.  Ins.  Co.,  70  Vt.  504,  41 
Atl.  970. 

Production  of  a  receipt  for  a  pre- 
mium signed  by  a  proper  officer 
makes  a  prima  facie  case  for  plaintiff. 
■  O'Connell  v.  Fidelity  &  Casualty  Co., 
87  App.  Div.  306,  84  N.  Y.  Supp.  315; 
Knickerbocker  L.  Ins.  Co.  v.  Pendle- 
ton, 112  U.  S.  696;  Mowry  V.  Home 
L.  Ins.  Co.,  9  R.  I.  346 ;  Scurry  v. 
Cotton  States  L.  Ins.  Co.,  51  Ga.  624 

69.  Arkansas.  —  Mutual  Reserve 
Fund  L.  Ass'n  v.  Farmer,  65  Ark. 
581,  47  S.   W.  850. 

Michigan.  —  Taylor  v.  Supreme 
Lodge  of  Columbian  League,  97  N. 
W.  680. 

Nebraska.  —  Union  L.  Ins.  Co.  v. 
Parker,  66  Neb.  395,  92  N.  W.  604. 

Nezv  York.  —  Baker  v.  Union  Mut. 
L.  Ins.  Co.,  43  N.  Y.  283. 

North  Carolina.  —  Page  v.  Life  Ins. 
Co.,  131  N.  C.  115,  42  S.  E.  5.43- 

Pennsylvania.  —  Pennsylvania  Ins. 
Co.  V.  Smith,  3  Whart.  520. 

South  Carolina.  —  Stepp  v.  Na- 
tional L.  &  Maturity  Ass'n,  2,7  S.  C. 
417,  16  S.  E.  134- 

Te.ras.  —  Texas  Mut.  L.  Ins.  Co.  v. 
Davidge,  51  Tex.  244. 

Wisconsin.  —  Whiting  V.  Missis- 
sippi Valley  Mfgs.  Mut.  Ins.  Co.,  76 
Wis.  592,  45  N.  W.  672. 

That  the  possession  of  the  policy  is 
prima  facie  evidence  of  payment,  see 
Sheldon  v.  Atlantic  F.  &  M'.  Ins.  Co., 
26  N.  Y.  460,  80  Am.  Dec.  213. 

That  the  acknowledgment   is  con- 
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elusive  for  the  purpose  of  making 
the  policy  operative,  see : 

California.  —  Bergson  v.  Builders' 
Ins.  Co.,  38  Cal.  541 ;  Farnum  v. 
Phoenix  Ins.  Co.,  83  Cal.  246,  22,  Pac. 
869,   17  Am.   St.  Rep.  233. 

Illinois.  —  Illinois  Cent.  Ins.  Co.  v. 
Wolf,  2,7  111-  354,  87  Am.  Dec.  251; 
Providence  L.  Ins.  Co.  v.  Fennell.  49 
111.  180;  iMassachusetts  Ben.  L.  Ins. 
Ass'n  V.  Sibley,  158  111.  411,  42  N.  E. 
137- 

Indiana.  —  Home  Ins.  Co.  v.  Gil- 
man,  112  Ind.  7,  13  N.  E.  118;  Kline 
V.  National  Ben.  Ass'n,  iii  Ind.  462, 
II  N.  E.  620,  60  Am.  Rep.  703. 

Louisiana.  —  Michael  v.  Mutual 
Ins.  Co.,  10  La.  Ann.  '/27- 

Missouri.  —  Dobyns  v.  Bay  State 
Beneficiary  Ass'n,  144  Mo.  95,  45  S. 
W.   1 107. 

New  Jersey.  —  Basch  v.  Humboldt 
Mut.  F.  &  M.  Ins.  Co.,  35  N.  J. 
L.  429- 

70.  United  States.  —  Cotter  v. 
Fidelity  &  Casualty  Co.,  41   Fed.  506. 

California.  —  Thomas  v.  North- 
western Mut.  L.  Ins.  Co.,  142  Cal.  79, 
75  Pac.  665. 

Illinois.  —  Supreme  Council  of 
Catholic  Knights  &  Ladies  of 
America  v.  O'Neill,  108  111.  App.  47; 
Pulling  V.  Travelers'  Ins.  Co.,  55  111. 
App.  452. 

lozi'a.  —  Tobin  v.  Western  Mut. 
Aid  Soc,  72  Iowa  261,  22>  N.  W.  663. 

Massachuse  tts.  —  Hodsdon  v. 
Guardian  L.  Ins.  Co.,  97  Mass.  144, 
93  Am.  Dec.  73. 

Michigan.  —  Petherick  v.  Order  of 
the  Amaranth,  114  Mich.  420,  72  N. 
W.  262. 

Minnesota.  —  Cornfield  v.  Order  of 
Brith  Abraham,  64  Minn.  261,  66  N. 
W.  970. 

Nebraska.  —  Union  Life  Ins.  Co.  v. 
Haman,  54  Neb.  599,  74  N.  W.  1090. 

Nezif  Hampshire.  —  Seely  v.  Man- 
hattan L.  Ins.  Co.,  72  N.  H.  49,  55 
Atl.  425. 

Nezv  Jersey.  — ■  Supreme   Assembly 
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Ixirdcn  is  upon  the  insurer  to  prove  the  making  of  an  assessment,"' 


R    S.  of  G.  F.  v.  AIcDoiK^ld.  59  N. 
J.  L.  248,  35  Atl.  1061. 

New  York.  —  Elmer  v.  Mutual 
Ben.  L.  Ass'n,  47  N.  Y.  St.  35,  19  N. 
Y.  Supp.  289. 

North  Carolina.  —  Page  z'.  Life 
Ins.  Co.,  131  N.  C.  115,  42  S.  E.  543- 

0/u'o.  —  Hall  V.  Scottish  Rite,  K. 
T.  &  M.  M.  Aid  Ass'n,  6  Ohio  Cir. 
Ct.  137. 

South  Carolina.  —  Dial  z'.  Valley 
Mut.  L.  Ass'n,  29  S.  C.  560,  8  S. 
E.  27. 

See  also  Osterman  v.  District 
Grand  Lodge  (Cal.),  43  Pac.  412. 
But  see  O'Connell  v.  Fidelity  & 
Casualty  Co.,  87  App.  Div.  306,  84 
N.  Y.  Supp.  315;  Farrell  v.  Ameri- 
can Employers'  Liability  Ins.  Co.,  68 
Vt.  136,  34  Atl.  478. 

Payment  of  Premiums A  gen- 
eral averment  of  performance  of 
conditions  by  the  plaintiff  does  not 
change  the  rule.  Tobin  v.  Western 
Mut.  Aid.  Soc,  72  Iowa  261,  23  N. 
W.  663;  Phoenix  Mut.  F.  Ins.  Co.  v. 
Bowersox,  6  Ohio  Cir.  Ct.  i ;  Hall  v. 
Scottish  Rite,  K.  T.  &  M.  M.  Aid 
Ass'n,  6  Ohio  Cir.  Ct.  137. 

Proof  of  payment  of  the  last 
premium  due  before  the  loss  raises  a 
presumption  of  the  payment  of  prior 
premiums.  Dutton  v.  New  York  L. 
Ins.  Co.,  8  Fed.  Cas.  No.  421 1. 

A  letter  inclosing  the  amount  of  a 
premium  is  admissible  to  show  ten- 
der of  payment.  Hartford  L.  &  An- 
nuity Ins.  Co.  z'.  Unsell,  144  U.  S. 
439,  ai^rming  32  Fed.  443. 

For  presumptive  evidence  of  pay- 
ment on  failure  to  repudiate  the  con- 
tract, see  Weisman  v.  Commercial  F. 
Ins.  Co.,  3  Penn.  (Del.)  224,  50 
Atl.  93. 

For  sufficient  evidence  of  the  pay- 
ment of  a  premium,  see  Chickering  v. 
Globe  Mut.  L.  Ins.  Co.,  116  Mass.  321. 

For  sufficient  evidence  of  forfeiture 
for  non-payment  of  premiums,  see 
Grevenig  z'.  Washington  L.  Ins.  Co., 
112  La.  879,  36  So.  790. 

For  insufficient  evidence  of  the 
payment  of  premiums  from  the  wages 
of  a  railroad  employe,  see  York  v. 
Railwav  Officials'  &  Employees'  Ace. 
Ass'n,  51  W.  Va.  38.  41  S.  E.  227. 

Premium  Note — It  was  held  that 


the  insurer  must  show  that  demand 
had  been  made  of  the  assured  for 
the  payment  of  a  premium  note. 
Pulling  V.  Travelers'  Ins.  Co.,  55  Hi. 
App.  452.  See  also  Hodsdon  z'. 
Guardian  L.  Ins.  Co.,  97  Mass.  144,  93 
Am.  Dec.  73. 

TJnexplained  Absence.  —  Where  the 
insured  has  been  absent,  unheard  of, 
for  seven  years,  there  is  no  presump- 
tion of  law,  in  the  absence  of  other 
evidence,  that  he  died  either  before 
or  after  the  time  for  payment  of  a 
premium  or  assessment  or  premium 
note.  Hancock  v.  American  L.  Ins. 
Co.,  62  ]\Io.  26;  Whiteley  v.  Equit- 
able L.  Assur.  Soc,  72  Wis.  170,  39 
N.  W.  369 ;  Supretne  Commandery 
V.  Everding,  20  Ohio  Cir.  Ct  689,  il 
O.  C.  D.  419;  Winter  v.  Supreme 
Lodge  Knights  of  Pythias,  96  Mo. 
App.  I,  69  S.  W.  662. 

But  see  article  "  Death  and  Sur- 
vivorship," Vol.  IV. 

71.  Illinois  Commercial  Men's 
Ass'n  V.  Wahl,  68  111.  App.  411 ;  High 
Court  Independent  Order  of  For- 
esters V.  Edelstein,  70  111.  App.  95 ; 
Goodwin  v.  Provident  Sav.  L.  Assur. 
Ass'n,  97  Iowa  226,  66  N.  W.  157; 
Earney  v.  Modern  Woodmen  of 
America,  79  Mo.  App.  385,  2  Mo. 
App.  Rep'r  421 ;  Phoenix  Mut.  F.  Ins. 
Co.  v.  Bowersox,  6  Ohio  Cir.  Ct.  i ; 
Stidle  V.  Twin  City  Council,  8  Pa. 
Super.  Ct.  178,  42  Wkly.  Notes  Cas. 
SS4.  See  also  Haverstick  v.  Penn 
Twp.  Mut.  F.  Ins.  Ass'n,  156  Pa.  St. 
333,  27  Atl.  245 ;  Wallace  v.  Fraternal 
Mystic  Circle,  127  Mich.  387,  86  N. 
W.  853. 

Assessments The  levy  of  an  as- 
sessment is  prima  facie  evidence  of 
its  validity  against  the  members  of  a 
mutual  insurance  company.  Ander- 
son V.  Mutual  Reserve  Fund  L. 
Ass'n,  171  HI.  40,  49  N.  E.  205; 
Bridges  v.  National  Union,  73  INIinn. 
486,  76  N.  W.  270.  But  see  Order 
of  Chosen  Friends  v.  Austerlitz,  75 
111.  App.  74;  Covenant  Mut.  L. 
Ass'n  V.  Tuttle,  87  111.  App.  309; 
Chicago  Guaranty  Fund  L.  Soc.  v. 
Wilson,  91  111.  App.  667;  Miles  z'. 
Mutual  Reserve  Fund  L.  Ass'n,  108 
Wis.  421,  84  N.  W.  159. 

It    will    be    presumed    that    an    as- 
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and  also  the  giving-  of  an\-  rc'(|uircd  notice  of  an  assessment  or 
premium.''^ 

(1.  Beneficial  Society.  —  In  general,  the  good  standing  of  a  mem- 
ber of  a  mutual  or  benefit  society  is  presumed ;  and  that  he  has  been 
guilty  of  any  misconduct  forfeiting  his  membership,  or  that  the 
society  has  performed  any  necessary  act  of  suspension  or  forfeiture, 
must  be  established  by  itJ^ 

C.  Cancellation.  —  The  burden  of  proving  a  cancellation  or 
abandonment  of  a  contract  of  insurance  rests  upon  the  party  who 


sessment  was  for  the  losses  accruing 
during  the  continuance  of  the  policy. 
Stone  V.  Lorentz,  6  Pa.  Dist.  17,  19 
Pa.  Co.  Ct.  51.  But  see  Susque- 
hanna Mut.  F.  Ins.  Co.  v.  Tunkhav- 
nock  Toy  Co.,  15  Wkly.  Notes  Cas. 
(Pa.)    306. 

The  burden  is  on  the  insurer  to 
show  that  the  amount  of  an  assess- 
ment is  correct  where  such  assess- 
ments are  variable  in  amount.  Good- 
win V.  Provident  Sav.  L.  Assur.  Soc, 
97   Iowa   226,   66   N.   W.    157,   32   L. 

R.  A.  473. 

72.  Great  Western  Mut.  Aid  Ass'n 
V.  Colmar,  7  Colo.  App.  275,  43  Pac. 
159;  Seely  v.  Manhattan  L.  Ins.  Co., 
72  N.  H.  49,  55  Atl.  425;  Baxter  v. 
Brooklyn  L.  Ins.  Co.,  44  Hun  184, 
affirmed  119  N.  Y.  450,  23  N.  E.  1048, 
7  L.  R.  A.  293;  Fischer  v.  Metro- 
politan L.  Ins.  Co.,  27  App.  Div.  575, 
56  N.  Y.  Supp.  260;  New  York  L. 
Ins.  Co.  V.  Smith  (Tex.  Civ.  App.), 
41  S.  W.  680.  See  also  Vandalia 
Mut.  Co.  F.  Ins.  Co.  v.  Peasley,  84 
111.  App.  138. 

For  insufficient  evidence  of  notice, 
see  Great  Western  Mut.  Aid  Ass'n  v. 
Colmar,  7  Colo.  App.  275,  43  Pac.  159. 

Notice  by  MaiL  — Proof  of  the 
sending  of  notice  of  an  assessment 
by  mail  should  include  evidence  of 
the  payment  of  postage.  Provident 
Sav.  L.  Assur.  Soc.  v.  Nixon,  19  C. 
C.  A.  414,  44  U.  S.  App.  316,  72,  Fed. 
144. 

Office  Practice.  —  Evidence  of  the 
insurer's  office  practice  in  sending 
notices  was  admitted  to  prove  notice 
to  the  insured,  though  the  person 
having  charge  of  the  matter  had  no 
recollection  of  sending  the  particular 
notice.  National  Union  v.  Shipley, 
9'J  111.  App.  355. 

To   the   same   eflfect,   see   National 

Vol.  VII 


Union  V.  Hunter,  99  111.  App.  146, 
afhnncd  197  111.  478,  64  N.  E.  356. 
See  also  Rambousek  v.  Supreme 
Council  of  Mystic  Toilers,  119  Iowa 
263,  93  N.  W.  277.  But  see  Dial  v. 
Vallev  Mut.  L.  Ass'n,  29  S.  C.  560, 
8  S.  E.  27. 

Change  of  Residence After  the 

insured  has  given  the  insurer  notice 
of  a  change  of  residence,  there  is  no 
presumption  that  a  notice  of  a  pre- 
mium sent  to  the  former  address  was 
received  by  the  insured.  Goodwin  v. 
Provident  Sav.  L.  Assur.  Ass'n,  97 
Iowa  226,  66  N.  W.  157,  32  L.  R. 
A.  473- 

73.  Illinois.  — Supreme  Lodge  of 
Bohemian  Slavonian  Knights  & 
Ladies  v.  Matijowsky,  190  111.  142,  60 
N.  E.  loi  ;  Supreme  Tent  of  Knights 
of  Maccabees  v.  Stensland.  105  III. 
App.  267;  United  Brotherhood  of 
Carpe'nters  &  Joiners  v.  Fortin,  107 
111.  App.  306;  Royal  Circle  v.  Achter- 
rath,  106  111.  App.  439,  affirmed  204 
111.  549,  68  N.  E.  492,  63  L.  R.  A.  452. 

lozca.  —  Lillie  z:  Brotherhood  of 
Railway  Trainmen,  114  Iowa  252,  86 
N.  W.  279. 

Michigan.  —  Muncey  v.  Sun  Ins. 
Office,  109  Mich.  54:2,  67  N.  W.  562. 

Minnesota.  —  Cornfield  v.  Order  of 
Brith  Abraham,  64  Minn.  261,  66  N. 
W.  970;  Monahan  v.  Supreme  Lodg? 
of  the  Order  of  Columbian  Knights, 
88  Minn.  284,  92  N.  W.  972. 

Nebraska.  —  Grand  Lodge  Ancient 
Order  of  United  Workmen  v.  Bartes 
(Neb.),  98  N.  W.  715. 

Nezv  York.  —  Phillips  v.  United 
States  Grand  Lodge,  27  Misc.  869,  76 
N.  Y.  Supp.  1000. 

Wisconsin.  —  Langnecker  v.  Trus- 
tees of  Grand  Lodge  Ancient  Order 
United  Workmen,  iii  Wis.  279,  87 
N.  W.  293,  55  L.  R.  A.  185. 
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claims  it.'^*     He  must  show  compliance  with  any  conditions  prece- 
dent to  the  exercise  of  a  rio;ht  of  cancellation  or  surrender.''-'^ 

2.  Admissibility  of  Evidence.  —  A.  In  General. — a.  Misrepre- 
sentation.—  The  evidence  to  prove  or  disprove  a  misrepresentation 
or   breach    of    warranty,^"    or   breach    of    promissory    warranty    or 


74.  Phoenix  Assur.  Co.  v.  Mc- 
Author,  \\6  Ala.  659,  22  So.  903;  Go- 
mila  V.  Hibernia  Ins.  Co.,  40  La.  Ann. 
553,  4  So.  490;  McCartney  v.  State 
Ins.  Co.,  45  Mo.  App.  373 ;  Crown 
Point  Iron  Co.  v.  Aetna  Ins.  Co.,  127 
N.  Y.  608,  28  N.  E.  653 ;  Mohr  Dis- 
tilling Co.  V.  Ohio  Ins.  Co.,  13  Fed. 
74 ;  Riinkle  v.  Citizens'  Ins.  Co.,  6 
Fed.  143. 

75.  American  F.  Ins.  Co.  v. 
Brooks,  83  Md.  22,  34  Atl.  272;  Pol- 
lard V.  Fidelity  F.  Ins.  Co..  i  S.  D. 
570,  47  N.  W.  1060;  Mohr  Distilling 
Co.  V.  Ohio  Ins.  Co.,   13  Fed.  74. 

76.  McGuirk  v.  Mutual  Ben.  L. 
Ins.  Co.,  66  Hun  628,  20  N.  Y.  Supp. 
908.  Perpetual  BIdg.  &  Loan  Ass'n 
V.  United  States  Fidelity  &  Guaran- 
tee Co.,  118  Iowa  729,  92  N.  W.  686. 

Materiality.  —  Where  the  materi- 
ality of  a  false  representation  as  to 
the  character  of  property  is  in  issue, 
it  seems  that  it  is  competent  to  show 
that  the  premium  rate  would  have 
been  the  same  had  the  property  been 
truly  represented.  Buck  v.  Chesa- 
peake Ins.  Co.,  4  Fed.  Cas.  No.  2078. 

Where  the  blank  space  for  the 
value  of  the  property  was  left  un- 
filled in  an  application  for  insurance, 
it  was  held  that  the  insurer  had 
chosen  to  treat  its  value  as  imma- 
terial, and  evidence  of  false  oral 
statements  thereof  was  excluded. 
Bardwell  v.  Conway  Mut.  F.  Ins.  Co., 
122  Mass.  90. 

Statements  made  by  the  assured  to 
the  insurers  prior  to  the  application 
for  insurance  and  not  connected 
therewith  are  not  admissible  to  prove 
fraudulent  concealment.  Boggs  v. 
America    Ins.    Co.,   30    Mo.   63. 

Good  Faith.  —  Information  received 
by  an  applicant  for  life  insurance  as 
to  the  cause  of  a  relative's  death  is 
competent  evidence  of  his  good  faith 
in  making  answers  relating  thereto, 
but  not  to  prove  the  truth  of  such 
answers.  Keefe  v.  Supreme  Council 
Catholic  Mut.  Ben.  Ass'n.  27  App. 
Div.  276,  55  N.  Y.  Supp.  827,  52  App. 


Div.  616,  64  N.  Y.  Supp,  1012;  Su- 
preme Lodge  Knights  of  Honor  t'. 
Dickson,  IC2  Tenn.  255,  52  S.  W.  862. 

That  the  insured  was  a  country 
merchant ;  that  the  company's  medical 
examiner  who  wrote  down  his  an- 
swers knew  that  country  merchants 
usually  sold  wine  and  whisky;  that 
the  answers  of  the  insured  were  not 
read  over  to  him,  were  held  admissi- 
ble to  show  the  good  faith  of  the  in- 
sured in  stating  that  he  had  never 
been  engaged  in  the  manufacture  and 
sale  of  intoxicating  liquors.  Fidel- 
ity Mut.  L.  Ass'n  V.  Ficklin,  74  Md. 
172,  21  Atl.  680,  2Ti  Atl.  197. 

The  assured  was  allowed  to  testify 
as  to  whether  his  failure  to  report 
an  outstanding  mortgage  was  inten- 
tional. Vankirk  v.  Citizens  Ins.  Co.. 
79  Wis.  627.  48  N.  W.  798. 

Heputation.  —  It  has  been  held  that 
a  charge  of  fraudulent  overvaluation 
put  the  insurer's  character  in  issue. 
Marchesseau  v.  Merchants'  Ins.  Co., 
I  Rob.   (La.)   438. 

It  was  held  that  a  building  insured 
as  a  dwelling  house  was  in  fact  a 
bawdy  house  could  not  be  proved  by 
general  reputation.  Loehner  v. 
Home   ]\Iut.   Ins.   Co.,   17  Mo.  247. 

Other  Applications The  rejection 

of  an  application  for  life  insurance 
in  another  company  is  not  evidence 
of  the  applicant's  bad  physical  con- 
dition. Trudden  v.  Metropolitan  L. 
Ins.  Co.,  50  App.  Div.  473,  64  N.  Y. 
Supp.  183. 

Where  an  application  for  insurance 
is  rejected  and  a  second  application 
is  then  prepared,  upon  the  basis  of 
which  a  policy  is  issued,  the  first  ap- 
plication is  inadmissible  to  affect  the 
policy.  Nicoll  v.  American  Ins.  Co., 
3  Woodb.  &  M.  529,  18  Fed.  Cas.  No. 
10,259. 

Where  the  application  for  life  in- 
surance is  not  admissible  in  evidence 
because  not  attached  to  the  policy  as 
required  by  statute,  oral  evidence  of 
the  representations  of  the  insured 
when  examined  is  inadmissible.    Con- 
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sidinc  v.  Metropolitan  i<.  lii>.  Ci».,  i05 
Mass.  462,  43  N.  U.  _'0i. 
Certificate  of  Examination —  The 

certificate  of  the  examining  physician, 
who  acted  for  bmli  parties,  is  ad- 
missible to  rebnt  evidence  offered  by 
the  insurer  of  the  ill  health  of  the  in- 
sured. Mutual  Ben.  L.  Ins.  Co.  z'. 
Cannon,  48  Ind.  264. 

It  was  held  competent  for  the  plain- 
tiff in  an  action  on  a  life  policy  to 
ask  the  examining  physician  whether 
his  statement  was  true.  Rawls  7'. 
America  :\Iut.  L.  Ins.  Co.,  27  N.  Y. 
282,  84  Am.  Dec.  280. 

It  was  held  that  the  insurer  having 
introduced  in  evidence  without  qual- 
ification the  certificate  of  examina- 
tion of  its  physician,  it  could  not  dis- 
pute his  statement  therein  that  he 
had  examined  the  applicant's  urine. 
Maclin  z'.  New  England  Mut.  L. 
Ins.  Co.,  S3  La.  Ann.  801. 

Ill  Health.  —  While  a  non-profes- 
sional witness  cannot  testify  as  to 
whether  the  insured  had  the  asthma 
he  may  testify  that  he  had  shortness 
of  breath.  United  Brethren  Mut. 
Aid  Soc.  V.  O'Hara,  120  Pa.  St.  256, 
13  Atl.  932. 

The  payment  of  sick  benefits  to 
the  insured  by  other  insurers  is  evi- 
dence of  the  ill  health  of  the  insured 
at  the  time.  Seidenspinner  z\  \letro- 
politan  L.  Ins.  Co.,  175  N.  Y.  95,  67 
N    E.  123. 

Medical  Prescriptions.  —  A  pre- 
scription prepared  for  the  insured 
was  held  not  to  be  proper  evidence 
of  his  treatment  by  the  physician  for 
a  certain  disease  where  it  was  not 
shown  that  the  insured  caused  the 
prescription  to  be  filled.  Plumb  v. 
Penn  Mut.  L.  Ins.  Co.,  108  ]Mich.  94, 
65  N.  W.  611. 

Where  a  physician  testified  that  he 
prescribed  for  the  insured,  a  druggist 
was  permitted  to  testify  that  he  filled 
the  prescriptions  though  he  could  not 
say  who  brought  them  to  him.  Elip- 
pen  V.  State  L.  Ins.  Co.,  30  Tex.  Civ. 
App.  362,  70  S.  W.  787. 

Attending  Physician's  Report.  —  A 
certificate  of  the  attending  physician 
filed  in  the  office  of  a  town  clerk  is 
not  competent  evidence  to  prove  the 
falsity  of  a  representation  as  to  the 
cause  of  a  sister's  death.  Keefe  v. 
Supreme  Council  of  Catholic  Mut. 
Ben.  Ass'n,  52  App.  Div.  616,  64  N. 
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Y.  Supp.  1012.  But  see  Ohmeyer 
z'.  Supreme  Forest  Woodmen  Circle, 
91  Mo.  App.  189. 

Insanity — A  presumption  of  in- 
sanity arising  from  an  adjudication 
of  insanity  and  commitment  to  an 
asylum  four  years  before  was  held 
rebuttable  by  other  evidence  than  an 
adjudication  of  restoration.  Mutual 
L.  Ins.  Co.  v.  Wiswell,  56  Kan.  765, 
44  Pac.  996,  35  L.   R.  A.  258. 

A  non-professional  witness  who 
has  observed  the  conduct  of  a  per- 
son is  competent  to  testify  as  to 
whether,  from  the  things  he  has  seen 
and  heard,  he  believes  such  person  to 
be  rational  or  irrational.  Higbee  z: 
Guardian  Mut.  L.  Ins.  Co.,  66  Barb. 
(N.   Y.)    462. 

Intemperance —  Evidence  of  the 
business  habits  ind  associations  of 
the  insured  before  and  at  the  time 
his  life  was  insured  is  competent  on 
the  issue  of  temperate  habits.  Cham- 
bers V.  Northwestern  Mut.  L.  Ins. 
Co.,  64  Minn.  495,  67  N.  W.  367. 

The  witness  should  testify  as  to 
whether  he  has  seen  the  insured  un- 
der the  influence  of  liquor  and  as  to 
his  conduct  rather  than  to  a  general 
conclusion  as  to  whether  he  was  in- 
temperate. United  Brethren  Mut. 
Aid  Ass'n  v.  O'Hara,  120  Pa.  St.  256, 
13  Atl.  932. 

Age — ■  To  prove  the  age  of  the  in- 
sured the  court  admitted  a  church 
record  showing  his  baptism.  ^leehan 
V.  Supreme  Council  Catholic  Benevo- 
lent Legion,  95  App.  Div.  142,  88  N. 
Y.  Supp.  821. 

Opinion  evidence  of  the  age  of  the 
insured,  based  on  his  appearance  and 
explained  by  descriptions  of  his  ap- 
pearance, was  held  admissible.  Eis- 
ner V.  Supreme  Lodge  Knights  & 
Ladies  of  Honor,  98  AIo.  640,  11  S. 
W.  991.  But  compare  Valley  Mut.  L. 
Ass'n  z'.  Teewalt,  79  Va.  421. 

A  statement  in  the  application  of 
the  age  of  the  insured  may  be  contra- 
dicted by  a  different  statement  in 
his  application  for  naturalization. 
Dolan  v.  Mutual  Reserve  Fund  L. 
Ass'n,   173  iMass.   197,  53   N.   E.  398. 

Interest  of  Assured Parol  evi- 
dence is  admissible  to  prove  that  an 
apparent  incumbrance  of  record  has 
been  paid.  Commercial  Union  Assur. 
Co.  V.  Elliott   (Pa.),  13  Atl.  970. 

On  an  issue  as  to  the  assured's  sole 
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ownership  of  property,  it  was  held 
competent  for  her  to  show  by  parol 
evidence  that  words  creating  a  trust 
in  the  deed  to  her  had  been  wrongly 
inserted  after  delivery.  ^lix  v.  Royal 
Ins.  Co.,  169  Pa.  St.  639,  32  Atl.  460. 
"  American  Property."  —  A  war- 
ranl\-  of  "  American  property  "  may 
be  proved  by  the  reputation,  emplo}'- 
inent  and  domicile  of  the  owner. 
Peyton  v.  Hallett,  i  Caines  (N.  Y.) 
363. 

The  sentence  of  a  foreign  prize 
court  was  held  competent  evidence  to 
falsify  a  warranty  of  American  prop- 
erty. Calbreath  z'.  Gracy,  i  Wash. 
C.  C.  210,  4  Fed.  Cas.  No.  296. 

Incendiarism.  —  Evidence  of  pre- 
vious fire  on  insured  premises  is  per- 
tinent upon  an  issue  as  to  appre- 
hended incendiarism.  Roberts  v. 
Aetna  Ins.  Co.,  58  Cal.  83. 

Seaworthiness.  —  The  report  of  the 
surveyors  of  a  port  is  prima  facie 
proof  of  seaworthiness.  Batchelder 
V.  Insurance  Co.,  30  Fed.  459. 

A  warrant  and  survey  in  admiralty 
is  evidence  to  prove  unseaworthiness. 
Brown  v.  Girard,  4  Yeates  (Pa.)  115, 
2  Am.  Dec.  400. 

It  seems  that  a  certificate  of  sea- 
worthiness given  by  carpenters  is 
prima  facie  evidence  of  such  fact. 
Warren  v.  United  Ins.  Co.,  2  Johns. 
Cas.   (N.  Y.)  231,  I  Am.  Dec.  164. 

The  written  evidence  taken  before 
hull  inspectors  as  to  the  cause  of 
the  sinking  of  a  vessel  is  not  admis- 
sible against  the  owners  in  an  action 
by  them  on  an  insurance  policy, 
Louisville  Ins.  Co.  v.  Alonarch,  99 
Ky.  578,  36  S.  W.  563. 

Where  the  application  stated  that 
the  vessel  was  to  be  repaired  at  a  cer- 
tain port,  there  was  no  presumption 
of  seaworthiness.  Lunt  v.  Boston 
Marine  Ins.  Co.,  17  Fed.  411. 

When  a  vessel  is  forced  to  put  into 
port  by  a  storm,  and  is  then  insured 
without  notice  of  the  storm  to  the  in- 
surers, there  is  no  presumption  of 
seaworthiness  when  she  again  sails. 
Batchelder  v.  Insurance  Co.,  30  Fed. 
459- 

Proof  of  a  necessary  jettison  from 
a  proper  cargo  without  having  en- 
countered  an    extraordinary   peril    is 
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evidence  of  unseaworthiness.     Schultz 
V.  Pacific  Ins.  Co.,  14  Fla.  73. 

The  court  refused  to  entertain  any 
presumption  that  auger  holes  in  the 
hull  of  a  vessel,  which  appeared  to 
have  been  there  some  time,  had  been 
bored  according  to  an  alleged  prac- 
tice of  mariners  to  get  derelicts  out 
of  the  way.  Voisin  v.  Commercial 
Mut.  Ins.  Co.,  67  Hun  365,  22  N. 
Y.  Supp.  348. 

The  amount  of  premium  charged 
does  not  fairly  tend  to  prove  the  de- 
gree of  seaworthiness  warranted. 
Hoxie  V.  Home  Ins.  Co.,  32  Conn; 
21,  85  Am.  Dec.  240. 

Proof  that  the  compass  did  not 
register  accurately  at  the  time  a 
vessel  was  lost  was  not  sufficient  evi- 
dence of  unseaworthiness  when  it 
was  insured.  Allen  v.  McFall,  89 
Fed.  463. 

As  to  the  examination  of  a  vessel 
necessary  to  qualify  a  witness  to  tes- 
tify to  the  seaworthiness,  see  Voisiij 
V.  Commercial  Mut.  Ins.  Co.,  62  Hun 
4,  16  N.  Y.  Supp.  410,  67  Hun  365, 
22  N.  Y.  Supp.  348. 

For  sutficient  evidence  as  to  sea- 
worthiness, see  Heilner  v.  China 
Mut.  Ins.  Co.,  28  Jones  &  S.  362,  18 
N.  Y.  Supp.  177. 

For  sufficient  evidence  of  unsea- 
worthiness, see  Alorse  v.  St.  Paul  F. 
&  ^I.  Ins.  Co.,  124  Fed.  451. 

Officers  and  Crew The  compe- 
tency and  fitness  of  officers  and  crew 
may  be  proved  by  general  reputation. 
Louisville    Ins.    Co.    v.    Monarch,    99 

Ky-  578,  36  S.  W.  563. 

It  was  held  that  the  testimony  of 
the  captain  of  the  vessel  that  he  had 
reason  to  believe  the  mate  was  compe- 
tent tended  to  prove  general  sea- 
worthiness. Hutchins  v.  Ford,  Sj 
;Me.  363,  19  Atl.  832. 

For  insufficient  evidence  of  a  pilot's 
intoxication  rendering  a  vessel  unsea- 
worthy,  see  Earnmoor  Steamship  Co. 
Z'.  Union  Ins.  Co.,  44  Fed.  374. 

Deviation.  _  The  protest  of  a  mas- 
ter of  a  ship  was  held  competent  evi- 
dence on  an  issue  as  to  the  excusable- 
ness  of  a  deviation.  Brown  z:  Gi- 
rard, 4  Yeates  (Pa.)  115,  2  Am.  Dec. 
4C0;  Brown  v.  Girard,  i  Binn.  (Pa.) 
40,  2  Am.  Dec.  400;  Campbell  v.  Wil- 
liamson, 2  Bay   (S.  C.)   23-/. 
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condition,"  or  the  cancellation  or  abandonment  of  an  insurance  con- 


77.  Sleight  v.  Supreme  Council  of 
Mystic  Toilers,  121  Iowa  724,  96  N. 
W.  1 100;  White  V.  Mutual  F.  Assur. 
Co.,  8  Gray  (Mass.)  566;  Cochran  v. 
Amazon  Ins.  Co.,  7  Ohio  Dec.  276,  2 
Wkly.  L.  Bui.  54;  Virginia  F.  &  M. 
Ins.  Co.  7'.  Ruck,  88  Va.  517,  13  S.  E. 
973- 

Forfeiture.  —  Parol  condition  or  a 
forfeiture  cannot  be  proved  by  one 
who  testifies  necessarily  from  hear- 
say or  to  matters  of  opinion  based  on 
the  practices  of  the  company.  Stepp 
V.  National  L.  &  Alaturity  Ass'n,  27 
S.  C.  417,  16  S.  E.  134- 

The  records  of  a  mutual  insurance 
company  were  held  admissible 
against  a  member  to  show  the  action 
of  the  directors  on  his  claim.  Diehl 
V.  Adams  Co.  Mut.  Ins.  Co.,  58  Pa. 
St.  443,  98  Am.  Dec.  302. 

Increase  of  Risk —  The  statements 
of  an  insurance  agent  to  third  per- 
sons indicating  his  knowledge  of  the 
erection  of  a  steam  engine  upon  in- 
sured premises  were  held  inadmissi- 
ble to  prove  notice  to  the  insurer  of 
an  alteration  in  the  building.  Sykes 
V.  Perry  Co.  Mut.  F.  Ins.  Co.,  34  Pa. 

St.  79. 

Evidence  that  a  building  described 
as  a  general  salesroom  was  also  used 
as  a  residence  tends  to  show  an  in- 
crease of  risk.  Warshawky  v.  An- 
chor ]\Iut.  F.  Ins.  Co.,  98  Iowa  221, 
67  N.  W.  237. 

A  lease  of  adjoining  land  executed 
by  the  assured  before  the  making  of 
a  contract  of  insurance  was  admitted 
to  show  that  he  was  not  responsible 
for  an  increase  of  risk  arising  from 
the  erection  of  buildings  thereon. 
Franklin  F.  Ins.  Co.  v.  Gruver,  100 
Pa.  St.  266. 

Evidence  that  the  assured  or  the 
insurer  might  have  recourse  against 
a  railroad  company  causing  a  fire  is 
not  relevant  on  the  question  of  an 
increase  of  risk.  Davis  v.  Aetna 
Mut.  F.  Ins.  Co.,  68  N.  H.  315,  44 
Atl.   521. 

Other  Insurance.  —  The  existence 
of  other  insurance  on  the  property 
cannot  be  proved  by  hearsay.  Cali- 
fornia Ins.  Co.  V.  Union  Compress 
Co.,  133  U.  S.  387. 

Evidence  of  a  practice  of  a  defend- 
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ant  insurance  company  is  competent 
to  prove  the  authority  of  an  agent  to 
indorse  upon  a  policy  the  company's 
written  consent  to  double  insurance. 
Peck  V.  New  London  Co.  Mut.  Ins. 
Co.,  22  Conn.  575. 

But  upon  the  question  of  the  as- 
sured's  having  ol)lained  other  insur- 
ance rendering  the  original  policy 
void,  the  declarations  of  the  agent 
issuing  the  second  policy  were  re- 
ceived in  evidence  to  show  that  the 
delivery  of  that  policy  was  condi- 
tional. Price  V.  Home  Ins.  Co., 
54  Mo.  App.  iig. 

Vacancy — A  receipt  for  rent 
paid  for  another  building  was  held 
too  remote  as  evidence  of  vacancy. 
Piscatauqua  Sav.  Bank  v.  Traders' 
Ins.  Co.,  8  Kan.  App.  241,  55  Pac. 
496. 

Evidence  that  the  assured  kept 
more  furniture  in  one  house  than  in 
another  is  too  remote  to  prove  that 
he  occupied  the  former  only  as  a 
dwelling,  where  both  houses  were 
shown  to  contain  the  necessary  furni- 
ture for  occupancy.  Weidert  v.  State 
Ins.  Co.,  19  Or.  261,  24  Pac.  242,  20 
Am.  St.  Rep.  809. 

Evidence  of  the  continued  opera- 
tion of  a  planing  mill  owned  and  op- 
erated in  connection  with  a  shingle 
mill  and  of  the  stoppage  of  other 
shingle  mills  because  of  insufficiency 
of  logs,  was  admitted  to  prove  that 
the  suspension  of  operations  for  want 
of  logs  by  the  shingle  mill  insured 
was  only  temoorary.  City  Planing  & 
Shingle  Mill  Co.  v.  Merchants', 
^Manufacturers'  &  Citizens'  Mut.  F. 
Ins.  Co.,  72  Mich.  654,  40  N.  W.  -/-jy, 
16  Am.  St.  Rep.  552. 

Change   of  Interest The  record 

of  foreclosure  proceedings  to  which 
the  assured  was  a  part}'  is  competent 
evidence  to  prove  a  change  in  own- 
ership, and  the  assured  mortgagee's 
knowledge  thereof.  Ormsby  v. 
Phenix  Ins.  Co.,  5  S.  D.  72,  58  N. 
W.  301. 

An  abstract  of  judgment  is  not 
competent  evidence  of  a  judgment 
lien  on  insured  premises.  North 
British  &  Mercantile  'Ins.  Co.  v. 
Gunter,  12  Tex.  Civ.  App.  598,  35  S. 
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tract/*  must  be  competent  and  relevant  under  the  general  rules  of 
evidence.     Evidence  to  prove  that  a  loss  did  not  result   from  the 


It  is  competent  for  the  grantor  in 
a  warranty  deed  to  prove  that  tlie 
deed  did  not  take  effect  and  that  he 
remained  in  possession  of  the  prop- 
erty. German  Ins.  Co.  v.  Gibe,  59  111. 
App.  614. 

Intemperance —  Where  there  is 
evidence  tending  to  prove  intemper- 
ance, evidence  to  show  that  the  in- 
sured took  alcoholic  stimulants  un- 
der the  prescription  of  a  physician  is 
admissible  in  rebuttal.  Aetna  L.  Ins. 
Co.  V.  Ward,   140  U.  S.  76. 

As  to  evidence  tending  to  prove  in- 
temperance after  the  issuance  of  a 
life  policy,  see  Northwestern  Mut.  L. 
Ins.  Co.  V.  Muskegon  Nat.  Bank,  122 
U.  S.  501 ;  Odd  Fellows  Mut.  L.  Ins. 
Co.  V.  Rohkopp,  94  Pa.  St.  59. 

Deviation — Evidence  of  a  choice 
of  routes  and  of  instructions  to  the 
shipmaster  unknown  to  the  insurer  is 
admissible  to  rebut  a  claim  of  for- 
feiture by  deviation.  Houston  v. 
New  England  Ins.  Co.,  5  Pick 
(Mass.)  89. 

Neutrality.  —  A  sentence  of  a  for- 
eign court  of  admiralty  is  evidence 
of  a  breach  of  warranty  of  neutral- 
ity, but  is  not  conclusive  where  the 
policy  provides  for  proof  in  the 
United  States.  INIarhland  Ins.  Co.  :'. 
Woods,  6  Cranch  (U.  S.)  29. 

Assessments The    records    of    a 

mutual  insurance  company  are  the 
best  evidence  to  prove  the  levy  of  an 
assessment.  Phoenix  Mut.  F.  Ins. 
Co.  V.  Bowersox,  6  Ohio  Cir.  Ct.  i ; 
Dial  V.  Valley  Mut.  L.  Ass'n,  29  S. 
C.  560,  8  S.  E.  27. 

But  in  the  absence  of  a  contrary 
by-law,  the  fact  that  an  assessment 
was  made  by  a  mutual  insurance 
company  may  be  shown  by  parol  evi- 
dence. Supreme  Council  American 
Legion  of  Honor  v.  Landers,  23  Tex. 
Civ.  App.  625,  57  S.  W.  307- 

Where  a  statute  provided  for  a  cer- 
tificate of  the  making  of  an  assess- 
ment, it  was  held  that  a « certificate 
made  after  an  action  was  commenced 
of  an  assessment  levied  before  the 
cause  of  action  arose  was  competent 
evidence  of  the  assessment  for  the  de- 
fendant      company.         Susquehanna 


Mut.  F.  Ins.  Co.  V.  Tunkhannock 
Toy  Co.,  97  Pa.  St.  424,  39  Am.  Rep. 
816. 

Payment  of  Premiums —  The  non- 
payment of  an  assessment  should  be 
proved  by  the  officer  to  whom  it 
should  have  been  paid  and  not  by  the 
monthly  report  of  a  branch  order  of 
a  benefit  society.  Supreme  Council 
of  Catholic  Knights  &  Ladies  of 
America  v.  O'Neill,   108  111.  App.  47- 

Evidence  of  a  practice  on  the  part 
of  an  insurance  agent  to  extend 
credit  for  premiums  on  renewal  poli- 
cies was  admitted.  McCabe  v.  Aetna 
Ins.  Co.,  9  N.  D.  19,  81  N.  W.  426. 
47  L.  R.  A.  641. 

That  a  receipt  for  a  premium  is  not 
in  the  form  prescribed  by  the  con- 
tract and  therefore  inadmissible  in 
evidence  does  not  render  inadmissi- 
ble parol  evidence  of  payment. 
American  L.  Ins.  Co.  v.  Green,  57 
Ga.  469. 

Evidence  of  the  ability  of  the  as- 
sured to  pay  premiums  when  due  is 
admissible  in  connection  with  other 
evidence  tending  to  establish  an  ex- 
cuse that  he  did  not  pay  premiums 
because  notified  by  the  insurer  _  of 
the  cancellation  of  the  policy. 
Brooklyn  L.  Ins.  Co.  v.  Bledsoe,  52 
Ala.  538. 

Evidence  of  the  physical  disabilitj' 
of  the  insured  was  admitted  where 
his  intention  to  suffer  a  policy  to 
lapse  or  to  pay  a  premium  within  a 
customary  period  of  grace  was  ma- 
terial. Aetna  L.  Ins.  Co.  v.  Hartley, 
24  Ky.  L.  Rep.  57,  67  S.  W.  19,  68 
S.  W.  loSi. 

The  rules  of  an  insurance  company 
and  the  power  of  its  officers  in  cases 
of  forfeiture  for  non-payment  of 
premiums  and  the  knowledge  of  such 
rules  by  the  insured  were  admitted  in 
behalf  of  the  company,  where  the 
evidence  was  otherwise  doubtful  as  to 
whether  the  acceptance  of  an  overdue 
premium  by  an  agent  was  conditional 
upon  the  furnishing  of  a  certificate  of 
good  health.  Rockwell  v.  Mutual  L. 
Ins.   Co.,  21   Wis.  548. 

78.     Cancellation Parol  evidence 

is   admissible   to   prove    the   cancella- 
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breach  of  a  positive  coiulilion  or  warranty  is  irrelevant,'"  and  evi- 
dence to  show  that  a  change,  use  or  act  classed  as  hazardous  bv 
the  policy  was  not  so  in  fact  is  incompetent.*" 

b.  fraud.  —  The   overvaluation   of   ])ro])erty    for   the   jiurpose   of 
obtaining-  insurance,**'  and  the  making  of  false  representations   for 


lion  of  a  policy.  Bedell  z\  Commer- 
cial Mut.  Ins.  Co.,  3  Bosw.  (N.  Y.) 
147. 

The  receipt  of  premiums  under  a 
policy  is  sufficient  prima  facie  proof 
that  the  policy  has  not  been  canceled 
Heilner  v.  China  Mut.  Ins.  Co.,  28 
Jones  &  S.  362,  18  N.  Y.  Supp.  177. 

For  evidence  of  the  voluntary  sur- 
render or  abandonment  of  policies  for 
cancellation,  see  Von  Wien  v.  Scot- 
tish Union  &  Nat.  Ins.  Co.,  118  N. 
Y.  94,  23  N.  E.  123;  Bingham  v.  In- 
surance Co.,  74  Wis.  498,  43  N.  W. 
494;  Jones  V.  Alliance  Mut.  F.  Ins, 
Co.,  174  Pa.  St.  438,  34  Atl.  198; 
Lavin  V.  Grand  Lodge  Ancient 
Order  United  Workmen,  104  Mo. 
App.  I,  78  S.  W.  325. 

Notice  of  Cancellation Evidence 

of  a  local  custom  to  give  notice  of 
cancellation  to  the  broker  through 
whom  the  insurance  was  obtained  was 
rejected.  Grace  v.  American  Cent. 
Ins.  Co.,  109  U.  S.  278. 

Contra.  —  Adams  v.  ^Manufacturers 
&  Builders  F.   Ins.   Co.,   17  Fed.  630. 

A  letter  purporting  to  cancel  a 
policy  of  insurance  is  inadmissible, 
where  there  is  no  evidence  that  it  bad 
ever  been  delivered  or  mailed.  Healy 
z\  Insurance  Co.,  50  App.  Div.  327, 
63  N.  Y.  Supp.   1055. 

For  sufficient  evidence  of  notice  of 
cancellation,  see  Lattan  v.  Royal  Ins. 
Co.,  45  N.  J.  L.  453 ;  Mallory  v.  Ohio 
Farmers'  Ins.  Co.,  90  Mich.  112,  51 
N.  W.  188. 

Books  of  Insurer. —  The  cancella- 
tion of  a  policy  cannot  be  proved  by 
entries  in  the  books  of  the  insurer 
made  without  the  knowledge  of  the 
insured.  King  v.  Enterprise  Ins.  Co., 
45  Ind.  43 ;  Dean  v.  Aetna  L.  Ins.  Co., 
2  Hun  (N.  Y.)  358.  But  see  Stand- 
ard Oil  Co.  V.  Triumph  Ins.  Co.,  64 
N.  Y.  85. 

79.     Prohibited   Articles Where 

the  policy  provides  for  forfeiture  if 
certain  articles  are  kept  upon  the 
premises,  evidence  that  such  articles 
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kept  upon  the  premises  did  not  cause 
the  fire  is  irrelevant.  Turnbull  i\ 
Home  F.  Ins.  Co.,  83  .Md.  312,  34 
Atl.  875. 

It  was  held  that  the  burden  of 
proving  that  kerosene  was  not  bought 
and  sold  as  petroleum  was  upon  the 
assured  claiming  that  the  articles 
were  different.  McLoon  v.  Mercan- 
tile   ]\Iut.    Ins.    Co.,    ICO    Mass.   472/(. 

80.  Lee  z'.  Howard  F.  Ins.  Co.,  3 
Gray  (Mass.)  583. 

Alterations.  —  Evidence  that  cer- 
tain alterations  in  the  insured  prem- 
ises had  not  increased  the  ri.sk  was 
held  inadmissible,  where  the  policy 
provided  that  notice  of  proposed  al- 
terations should  be  given  the  insurer, 
and  that  if  the  alterations  increased 
the  risk,  the  premiums  should  be  in- 
creased, and  if  not,  the  assured 
should  receive  a  certificate  to  that 
effect,  and  no  notice  of  the  altera- 
tions had  been  given  to  the  company 
and  no  increased  premiums  had  been 
paid.  Diehl  z^.  Adams  Co.  ]Mut.  Ins. 
Co.,  58  Pa.  St.  443,  98  Am.  Dec.  302. 

Where  the  defense  was  that  a 
change  had  been  made  in  the  use  of 
premises  by  the  introduction  of 
steam  without  the  insurer's  consent, 
evidence  that  the  change  did  not  in- 
crease the  risk  was  incompetent. 
Diehl  V.  Adams  Co.  Mut.  Ins.  Co.,  58 
Pa.  St.  443,  98  Am.  Dec.  302. 
.  81.  Commercial  Mut.  Ace.  Co.  v. 
Bates,  74  111.  App.  335,  afHrmed  176 
111.  194,  52  N.  E.  49. 

Overvaluation —  An  overvaluation 
of  property,  in  obtaining  insurance 
thereon,  affords  evidence  of  fraud 
in  proportion  to  the  excess  over 
the  true  value.  Sturm  v.  Atlantic 
Mut.  Ins.  Co.,  63  N.  Y.  yj.  See  also 
sub-title,   "  Proofs   of    Loss,"    herein. 

A  discrepancy  between  the  valua- 
tion placed  on  property  in  an  appli- 
cation for  insurance  and  the  value 
proved  on  the  trial  raises  no  neces- 
sary presumption  of  fraud.  Helbing 
V.  Svea  Ins.  Co.,  54  Cal.  156,  35  Am. 
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the  purpose  of  obtaininc^  other  insurance*^  are  evidence  of  fraud. 
That  the  assured  has  suffered  similar  losses  under  suspicious  circum- 
stances may  tend  to  prove  a  fraudulent  purpose.*^     The  insuring  of 


Rep.  y2.  But  compare  Sturm  v.  At- 
lantic Mut.  Ins.  Co.,  63  N.  Y.  77. 

On  an  issue  of  fraudulent  overvalu- 
ation of  propert}-,  the  assured  was 
permitted  to  prove  that  the  agent  of 
the  insurer,  acting  as  agent  of  an- 
other company,  had  caused  an  em- 
ploye to  examine  and  value  the 
property  and  had  issued  a  policy  on 
that  valuation  which  had  lapsed. 
Dupree  v.  Virginia  Home  Ins.  Co., 
92  N.  C.  417,  93  N.  C.  237.  But  ordi- 
narily appraisal  of  the  value  of  prop- 
erty made  by  one  company  as  the 
basis  of  insurance  is  not  competent 
evidence  in  an  action  on  another  pol- 
icy written  by  another  company  on 
the  issue  of  an  overvaluation.  Bard- 
well  V.  Conway  ^Nlut.  Ins.  Co.,  122 
Mass.  90. 

The  amount  of  commission  a  per- 
son was  to  receive  for  effecting  a  sale 
of  another's  property  does  not  tend  to 
prove  its  value.  Wytheville  Ins.  Co. 
V.  Stultz,  87  Va.  629,  13  S.  E.  77. 

Valuation  in  Policy.  —  Where  a 
policy  fixes  the  proportion  of  its  cash 
value  for  which  property  may  be  in- 
sured, the  amount  of  the  policy  is 
prima  facie  an  admission  of  the  pro- 
portionate value  of  the  property.  Illi- 
nois Livestock  Ins.  Co.  v.  Koehler,  58 
111.  App.  557. 

A  statute  making  insurance  policies 
valued  does  not  operate  to  exclude 
evidence  of  overvaluation  on  an  issue 
of  fraudulent  representation,  avoiding 
a  policy.  Sullivan  v.  Hartford  F. 
Ins.  Co.   (Tex.  Civ.  App.),  34  S.  W. 

999- 

That  an  inventory  of  goods  pro- 
pared  for  the  purpose  of  obtaining 
insurance  placed  the  value  at  three 
times  the  value  placed  on  them  in  in- 
voices of  purchase  was  held  to  be 
strong  evidence  of  fraud  in  obtaining 
the  insurance.  Marchesseau  v.  Mer- 
chants' Ins.  Co.,  I  Rob.  (La.)  438. 

Offers  of  Sale.  —  Private  offers  for 
property  are  generally  inadmissible  to 
prove  its  value.  Wood  z'.  Fireman's 
F.  Ins.  Co.,  126  Mass.  316. 

An  offer  of  an  owner  of  property  to 
sell    it   for    less    than   the   value    put 


upon  it  by  him  in  an  application  for 
insurance  is  competent  evidence  to 
prove  a  fraudulent  overvaluation. 
Hersey  v.  Merrimack  Co.  Mut.  Fire 
Ins.  Co.,  27  N.  H.  149. 

Worthless     Cargo A     valuation 

put  upon  a  cargo  in  a  policy  of  in- 
surance does  not  estop  the  insurer  to 
show  a  conspiracy  upon  the  part  of 
the  assured  to  load  a  worthless  cargo 
and  defraud  the  insurer,  and  where 
the  issue  is  whether  the  assured 
fraudulently  obtained  the  insurance 
upon  a  worthless  cargo,  it  is  error  to 
permit  witnesses  to  testify  to  the 
character  of  the  cargo  from  informa- 
tion based  wholly  on  invoices  and 
bills  of  lading  of  the  cargo.  Voisin 
V.  Commercial  Mut.  Ins.  Co.,  62  Hun 
4.  16  N.  Y.   Supp.  410. 

On  an  issue  as  to  whether  a  cargo 
was  largely  fictitious  and  overvalued, 
evidence  of  the  character  of  any  part 
saved  is  admissible.  Phoenix  Ins.  Co. 
V.  :Moog,  78  Ala.  284. 

82.  Fraud  in  Other  Applications. 
"  It  is  a  well-established  rule  of 
evidence  that  when  the  issue  is  the 
fraud  or  innocence  of  one  doing  an 
act  having  the  effect  to  mislead  an- 
other, it  is  relevant  to  show  other 
similar  acts  of  the  same  person  hav- 
ing the  effect  to  mislead,  at  or  about 
the  same  time,  or  connected  with 
the  same  general  subject-matter." 
Penn  Mut.  L.  Ins.  Co.  v.  Me- 
chanics' Sav.  Bank  &  Trust  Co.,  19 
C.  C.  A.  286,  27  U.  S.  App.  692,  72 
Fed.  413.  But  a  representation  made 
to  one  insurer  is  not  evidence  of  the 
making  of  such  a  representation  to 
another.  Elting  v.  Scott,  2  Johns.  (N. 
Y.)  157.  That  the  insured  made  the 
other  applications  must  be  proved. 
Trudden  i'.  Metropolitan  L.  Ins.  Co., 
50  App.  Div.  473,  64  N.  Y.  Supp.  183. 

83.  Other  losses.  _"  Upon  ques- 
tions of  knowledge,  good  faith  or  in- 
tent, anj'  other  transactions  from 
which  any  inference  respecting  the 
quo  animo  may  be  drawn  are  admissi- 
ble. .\x\d  where  fraud  is  imputed 
and  within  the  issue,  and  provable  by 
various  circumstances,  a  considerable 
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a  life  for  a  larqe  amount  is  not  of  itself  evidence  of  a  fraudulent 
motive.  It  may  become  such  when  followed  b\'  suicide  or  death 
under  suspicious  circumstances. **' 

c.  Hcaltli. — Evidence  of  the  ill  health  or  disability  of  the  person 
insured  prior  to  the  making  of  the  application  is  inadmissible  to 
prove  a  misrejiresentation  or  breach  of  warranty  with  respect  to 
his  health  or  i>hysical  condition  at  the  time  of  the  issuance  of  the 
policy,^'  unless  disability  or  ill  health  was  so  recent  or  of  such 
nature  as  to  indicate  its  continued  existence  to  that  time.^"  So 
evidence  of  the  insured's  sickness  or  ill  health  after  the  issuance 
of  the  policy  is  generally  irrelevant,*^  unless  it  be  shown  to  have 


latitude  must  be  indulged  in  the  ad- 
mission of  evidence.  ...  A 
fraudulent  combination  and  fraudu- 
lent motive  may  be  inferable  from  a 
series  of  successive  transactions  of  a 
fraudulent  or  suspicious  character  and 
in  respect  to  such  a  subject-matter." 
Hoxie  V.  Home  Ins.  Co.,  2^  Conn.  21, 
85  Am.  Dec.  240. 

84,  Jack  V.  Mutual  Reserve  Fund 
L.  Ass'n,  113  Fed.  49. 

Large  Insurance —  Applications  to 
thirty-si.x  insurance  companies,  by 
which  the  insured  obtained  a  large 
amount  of  insurance  upon  his  life, 
and  letters  and  telegrams  to  his 
friends  and  relations  written  and  sent 
as  steps  in  the  consummation  of  his 
purpose  were  admitted  to  prove  a 
fraudulent  intent  to  secure  a  large 
amount  of  life  insurance  and  then 
commit  suicide.  Smith  v.  National 
Ben.  Soc,  123  N.  Y.  85,  25  N.  E.  197, 
9  L.  R.  A.  616,  affirming  51  Hun  575, 
A  N.  Y.  Supp.  521. 

Evidence  tending  to  show  that  the 
insured's  motive  for  suicide  arose 
after  the  issuance  of  the  policy  is 
admissible  to  rebut  a  charge  that  the 
insurance  v/as  obtained  with  a  view  to 
suicide.  Supreme  Conclave  Improved 
Order  of  Heptasophs  v.  Miles,  92  Md- 
613,  48  Atl.  845. 

85.  McKinby  v.  Metropolitan  L. 
Ins.  Co.,  6  Misc.  9,  26  N.  Y.  Supp.  63. 

Prior  111  Health.  —  Evidence  that 
the  insured  had  renal  calculi  nine 
months  before  applying  for  insurance 
is  evidence,  but  not  conclusive  evi- 
dence, of  disease  of  the  urinary  or- 
gans at  the  time  of  the  application. 
Redmond  v.  Industrial  Ben.  Ass'n, 
150  N.  Y.   167,  44  N.  E.  769. 
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The  opinion  of  a  medical  witness 
that  the  insured  was  not  a  good  risk 
a  year  before  the  issuance  of  the  pol- 
icy sued  on  was  rejected.  American 
L.  Ins.  Co.  V.  Mahone,  21  Wall.  (U. 
S.)   152. 

Evidence  of  the  insured's  insanity 
twenty  years  before  the  issuance  of 
the  policy  was  excluded.  Blackstonc 
V.  Standard  L.  &  Ace.  Ins.  Co.,  74 
Alich.  592,  42  N.  W.  156,  3  L.  R.  A. 
486. 

86.  Reininghaus  v.  Jklerchants  L. 
Ass'n,  116  Iowa  3G4,  89  N.  W.  11 13; 
Rawls  V.  American  Mut.  L.  Ins.  Co., 
27  N.  Y.  282,  84  Am.  Dec.  280. 

Intemperance.  —  Facts  tending  to 
establish  a  habit  of  intemperance  in 
the  insured'  four  years  before  the  issu- 
ance of  the  policy  were  held  admis- 
sible in  evidence.  But  not  the  conclu- 
sion of  the  witness  as  to  the  effect  of 
insured's  habits  upon  his  health  at 
the  time  the  policy  was  issued. 
Northwestern  Mut.  L.  Ins.  Co.  v. 
Aluskegon  Nat.  Bank,  122  U.  S.  501. 

87.  Butler  v.  St.  Louis  L.  Ins.  Co., 
45  Iowa  93;  Carsen  v.  Metropolitan 
L.  Ins.  Co.,  I  Pa.  Super.  Ct.  572; 
Schwarzbach  v.  Ohio  Valley  Protec- 
tive Union,  25  W.  Va.  622,  52  Am. 
Rep.  227 ;  Morrison  v.  Wisconsin  Odd 
Fellows  Mut.  L.  Ins.  Co.,  59  Wis.  162, 
18  N.  W.  13. 

See  also  Redmond  v.  Industrial 
Ben.  Ass'n,  78  Hun  104,  28  N.  Y. 
Supp.  1075,  affirmed  150  N.  Y.  167, 
44  N.  E.  769. 

That  the  insured  died  soon  after 
obtaining  insurance  upon  his  life  docs 
not,  of  itself,  raise  a  presumption  of 
fraud  in  having  represented  himself 
to  be  in  good  health.  Eclectic  L.  Ins. 
Co.  V.  Fahrenkrug,  68  111.  463. 
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existed    at    that    time,    or    to    have    developed    from    disease    then 
existing.** 

B.  Admissions  and  Declarations.  —  a.  Insurer  or  Assured. 
The  admissions  of  the  insurer*"  or  the  assured  under  a  property 
insurance  poUcy  or  the  beneficiary  under  a  hfe  or  accident  poHcy^" 
are  competent  evidence  against  him. 

b.  Of  Assignor  or  Mortgagor.  —  The  declarations  of  the  assignor 
of  a  policy,  made  after  the  assignment,  are  not  admissible  in 
evidence  against  the  assignee  f'^  nor  are  the  declarations  of  a 
mortgagor  of  property  competent  evidence  against  the  mortgagee 
to  whom  the  loss  is  made  payable.**- 

c.  Not  of  Res  Gestae.  —  Declarations  of  the  person  insured,  made 
either  before  or  after  the  issuance  of  a  life  policy,  and  not  of  the 
res  gestae,  should  not  be  received  in  evidence,  ordinarily,  against 
the  beneficiary,  to  avoid''^  the  policy.     The  same  rule  applies  to  for- 


88.  Donnelly  v.  Metropolitan  L. 
Ins.  Co.,  43  ]\lisc.  87,  86  N.  Y.  Supp. 
790;  Murphy  v.  Prudential  Ins.  Co., 
20s  Pa.  St.  444,  55  Atl.  19. 

89.  Admissions  of  Agent.  —  The 
admissions  of  an  alleged  agent  are  not 
admissible  until  the  agency  is  other- 
wise proved.  Carpenter  v.  Conti- 
nental Ins.  Co.,  61   Mich.  635,  28  N. 

vv.  749. 

The  declarations  of  a  general  agent 
of  an  insurance  company  are  not  ad- 
missible to  prove  an  agreement  made 
some  weeks  before  to  extend  the  time 
for  paying  a  premium.  Dean  v.  Aetna 
L.  Ins.  Co.,  48  How.  Pr.  (N.  Y.)  36. 
See  Article  "  Admissions,"  Vol  I. 

90.  Merchants  Nat.  Ins.  Co.  v. 
Pearse,  84  111.  App.  255;  Cahen  v. 
Continental  L.  Ins.  Co.,  9  Jones  &  S. 
(N.  Y.)  296;  Mace  ?'.  Provident  L. 
Ass'n,  loi  N.  C.  122,  7  S.  E.  674. 

Admissions  by  Beneficiary —  An 
allegation  by  a  wife  in  a  verified  peti- 
tion for  a  separation  that  the  husband 
has  been  intemperate  ever  since  their 
marriage  is  competent  to  prove  the 
falsity  of  a  warranty  made  by  him  as 
her  agent  that  he  was  of  temperate 
habits.  Furniss  v.  Mutual  L.  Ins. 
Co.,  14  Jones  &  S.   (N.  Y.)  467- 

91.  Smith  V.  Exchange  F.  Ins. 
Co.,  8  Jones  &  S.  (N.  Y.)  492: 
Browning  z:  Home  Ins.  Co.,  71  N.  Y. 
508.  27  Am.  Rep.  86. 

92.  Admissions  by  Mortgagor. 
Admissions  made  by  a  mortgagor 
after  a  loss  tending  to  prove  a  for- 
feiture of  a  policy  of  insurance  by 
reason  of  an  alienation  of  his  interest 


before  the  los.s,  were  held  inadmissi- 
ble as  against  the  mortgagee,  where 
the  loss  was  made  payable  to  the 
mortgagee.  Browning  v.  Home  Ins. 
Co.,  6  Daly  (N.  Y.)  522. 

93.  United  States.  —  Mutual  L. 
Ins.  Co.  V.  Selby,  72  Fed.  980. 

California.  —  Yore  v.  Booth,  iic 
Cal.  238,  42  Pac.  808. 

Indiana.  —  Penn  Mut.  L.  Ins.  Co. 
V.  Wiler,  100  Ind.  92,  50  Am.  Rep. 
769. 

Jozva.  —  Goodwin  v.  Provident 
Sav.  L.  Assur.  Co.,  97  Iowa  226,  66 
N.  W.  157,  32  L.  R.  A.  473- 

Kansas.  —  Washington  L.  Ins.  Co. 
V.  Hane\%  10  Kan.  395. 

Kentucky.  —  Sun  IMut.  Ins.  Co.  :•. 
Crist,  19  Kv.  L.  Rep.  305,  39  S.  Vv'. 

837. 

Mississipt^i.  —  Grangers  L.  Ins. 
Co.  V.  Brown,  57  Miss.  308,  34  Am. 
Rep.  446. 

Nezv  Jersey.  —  Henn  v.  Metropoli- 
tan L.  Ins.  Co.,  67  N.  J.  L.  310,  51 
Atl.  689. 

Nezi'  York.  —  Rawls  v.  American 
?klut.  L.  Ins.  Co.,  27  N.  Y.  282,  84 
Am.  Dec.  280,  arHrming  36  Barb.  357 ; 
Edington  z'.  ^lutual  L.  Ins.  Co.,  67 
N.  Y.  185,  affirming  5  Hun  i  ;  Eding- 
ton V.  Aetna  L.  Ins.  Co.,  13  Hun  543 ; 
McGinley  v.  United  States  L.  Ins. 
Co.,  8  Daly  390 ;  Cahen  v.  Continental 
L.  Ins.  Co.,  9  Jones  &  S.  296;  ^lul- 
liner  z'.  Guardian  Mut.  L.  Ins.  Co.,  i 
Thomp.  &  C.  448;  Swift  V.  Massa- 
chusetts Mut.  L.  Ins.  Co.,  2  Thomp. 
&  C.  302. 

Ohio.  —  Union  Cent.  L.  Ins.  Co.  v. 
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feitiircs."*  However,  where  the  insured  has  the  right  to  change  the 
beneficiary  at  will  his  admissions  are  competent  evidence  against 
the  beneficiary."^ 

d.  Proving  Kiiowlcdgc.  —  And  whenever  the  insured  person's 
knowledge  of  the  falsity  of  a  representation  or  warranty  is  material, 
his  admissions  and  declarations  are  admissible  in  evidence  for  the 
purpose  of  proving  that  knowledge."" 

e.  Exclamations  of  Fain,  Etc.  —  Such  exclamations  and  com- 
plaints of  the  insured  as  usually  and  naturally  indicate  present  pain 
or  illness  and  are  not  narrative  in  character,  are  competent  evidence 


Cheever,  36  Ohio  St.  201,  38  .'\m.  Rep. 
57.V 

Pennsylvania.  —  Ilermaiiy  7-.  Fi- 
delity Milt.  L.  Ass'n,  151  Pa.  St.  17, 
24  Atl.  1064;  Arnold  v.  Metropolitan 
L.   Ins.   Co.,  20   Pa.   Super.   Ct.   61. 

South  Carolina.  —  Thompson  v. 
Security  T.  &  L.   Ins.   Co.,  63   S.   C. 

290,  41  S.  E.  464. 

Tennessee.  —  Southern  L.  Ins.  Co. 
V.  Booker,  9  Heisk.  606,  24  Am.  Rep. 
344;  Mobile  L.  Ins.  Co.  v.  Morris,  3 
Lea  loi,  2^  Am.  Rep.  631. 

Te.vas.  —  Thies  v.  Mutual  L.  Ins. 
Co.,  13  Tex.  Civ.  App.  280,  35  S.  W. 
676. 

l-irginia.  —  Valley  Mut.  L.  Ass'n  7a 
Teewalt,  79  Va.  421 ;  Union  Cent.  L. 
Ins.  Co.  V.  Pollard,  94  Va.  146,  26 
S.  E.  421,  36  L.  R.  A.  271 ;  Schwarz- 
bach  v.  Ohio  Valley  Protective  Un- 
ion, 25  W.  Va.  622,  52  Am.  Rep. 
227. 

But  see  Callies  v.  Modern  Wood- 
men of  America,  98  Mo.  App.  521,  /■2 
S.  W.  713;  National  Union  z^.jHuii- 
ter,  99  111.  App.  146. 

Admissions  by  InSured The  rule 

was  applied  to  declarations  made  by 
the  husband  while  negotiating  for  the 
surrender  of  a  policy  on  his  life 
taken  out  by  his  wife  for  her  sole  use. 
Fraternal  Mut.  L.  Ins.  Co.  v.  Apple- 
gate,  7  Ohio  St.  292. 

94.  Goodwin  v.  Provident  Sav.  L. 
Assur.  Ass'n,  97  Iowa  226,  66  N.  W. 
157,  32  L.  R.  A.  473 ;  Demings  v.  Su- 
preme Lodge  Knights  of  Pythias,  60 
Hun  350,  14  N.  Y.  Supp.  834;  Queen 
Ins.  Co.  V.  Leonard,  9  Ohio  Cir.  Ct. 
46,  6  O.  C.  D.  49,  2  O.  D.  122 ;  Dial 
7'.  Valley  Mut.  L.  Ass'n,  29  S.  C.  560, 
8    S.    E.    27. 

95.  Steinhausen  v.  Preferred  Muv. 
Ace.    Ass'n,    59   Hun  336,    13   N."  Y. 
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Supp.  36 ;  Fo.xhever  v.  Order  of  Red 
Cross,  24  Ohio  Cir.  Ct.  56;  Fidelity 
Mut.  L.  Ass'n  V.  Winn,  96  Tenn. 
224,  33  S.  W.  1045.  See  also  Yore  v. 
Booth,  1 10  Cal.  238,  42  Pac.  808. 

Contra.  —  Rawson  '  v.  Milwaukee 
Mut.  L.  Ins.  Co.,  115  Wis.  641,  92 
N.  W.  378. 

96.  Cahen  v.  Continental  L.  Ins. 
Co.,  9  Jones  &  S.  (N.  Y.)  296; 
Union  Cent.  L.  Ins.  Co.  z'.  Pollard, 
94  Va.  146,  26  S.  E.  421,  36  L.  R.  A. 
271 ;  McGowan  v.  Supreme  Court  of 
Independent  Order  of  Foresters,  104 
Wis.  173,  80  N.  W.  603. 

Knowledge    of    Falsity ^^On    the 

issue  of  the  good  faith  of  the  insured 
in  stating  that  she  had  never  met 
with  any  accidental  or  serious  per- 
sonal injury,  the  record  of  an  action 
commenced  by  her  four  months  after 
the  issuance  of  the  policy,  for  per- 
sonal injuries  received  before  its  issu- 
ance, was  admitted  in  evidence;  but 
the  unsworn  pleadings  were  rejected 
as  being  the  language  of  lawyers  and 
not  the  admissions  of  a  party.  Co- 
operative L.  Ass'n  V.  Leflore,  53 
Miss,  i;  Yore  z:  Booth,  no  Cal. 
238,  42  Pac.  808;  O'Shaughnessy  v. 
Workingman's  Co-operative  Ass'n, 
13  Misc.   188,  34  N.  Y.  Supp.   170. 

The  declarations  of  the  insured  un- 
der a  life  policy  are  admissible  to 
show  his  knowledge  of  a  custom  to 
receive  delinquent  assessments,  t!ie 
custom  being  otherwise  proved. 
Jones  V.  Preferred  Bankers  L.  Assur. 
Co.,  120  Mich.  211,  79  N.  W.  204. 

Where  the  false  statements  are  ab- 
solute warranties,  evidence  of  in- 
sured's knowledge  of  their  falsity  is 
immaterial.  Union  Cent.  L.  Ins.  Co. 
V.  Cheever,  36  Ohio  St.  201,  38  Am. 
Rep.  573. 
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of  his  health  and  physical  condition  at  the  time  they  were  made.''^ 
It  has  been  held,  also,  that  declarations  of  a  narrative  character, 
when  made  to  a  physician  as  the  basis  of  medical  treatment,  are 
proper  evidence.®® 

f.  Ordinarily  Hearsay.  —  Ordinarily,  the  declarations  of  third 
persons  are  hearsay  and  inadmissible  f^  but  the  representations  of 
persons  to  whom  an  applicant  for  insurance  has  referred  the 
insurer  for  information,  which  have  been  relied  upon  by  the 
insurer,  are  admissible  in  evidence  as  though  made  by  the  applicant.^ 

C.  Expert  Evidence.  —  a.  Opinion.  —  The  personal  opinions 
of  experts  as  to  the  effect  upon  risks  of  facts  misrepresented  in  the 
application  or  policy,  or  events   subsequently  arising,   have  been^ 


97.  Welch  V.  Union  Cent.  L.  Ins. 
Co.,  io8  Iowa  224,  78  N.  W.  853 ;  As- 
bury  L.  Ins.  Co.  v.  Warren,  66  ]\Ie. 
523;  Granger's  L.  Ins.  Co.  v.  Brown, 
57  Miss.  308,  34  Am.  Rep.  446;  Cahen 
V.  Continental  L.  Ins.  Co.,  9  Jones  & 
S.    (N.  Y.)    296. 

98.  Corson  v.  Iowa  ]\Iut.  F.  Ins. 
Ass'n,  115  Iowa  485,  88  N.  W.  1086; 
Granger's  L.  Ins.  Co.  v.  Brown,  57 
Miss.  308,  34  Am.  Rep.  446;  Mulli- 
ner  v.  Guardian  Mut.  L.  Ins.  Co.,  i 
Thomp.  &  C.   (N.  Y.)  448. 

99.  First  Congregational  Church 
V.  Holyoke  Mut.  F.  Ins.  Co.,  158  Mass. 
475,  33  N.  E.  572,  35  Am.  St.  Rep. 
508;  Taylor  v.  Security  Mut.  F.  Ins. 
Co.,  88  Minn.  231,  92  N.  W.  952. 
But  see  Thaj^er  v.  Providence 
Washington  Ins.  Co.,  70  Me.  531. 
See  also  sub-title,  "  Cause  and  Ex- 
tent of  Loss,"  herein. 

Hearsay. —  The  affidavits  of  per- 
sons used  in  support  of  an  applica- 
tion for  a  pension  and  the  report  of 
the  examining  physicians  on  his  ap- 
plication are  not  competent  to  prove 
the  falsity  of  his  statements  in  a 
later  application  for  insurance  where 
it  is  not  shown  that  he  procured  the 
affidavits  or  knew  of  the  contents  of 
the  affidavits  or  report.  Mutual  L. 
Ins.  Co.  V.  Selby,  19  C.  C.  A.  331,  44 
U.  S.  282,  72  Fed.  980. 

A  physician's  certificate  prepared 
from  the  statements  of  relatives  and 
friends  and  constituting  part  of  in- 
sured's admission  papers  to  an  insane 
asylum  is  not  competent  evidence  in 
an  action  on  a  life  policy  to  show  his 
mental  condition  at  the  time  of  the 


issuance  of  the  policy.     Butler  v.  St. 
Louis  L.  Ins.   Co.,  45  Iowa  93. 

An  entry  of  the  age  of  the  insured 
in  the  minutes  of  a  benefit  associa- 
tion, with  the  making  of  which  he  is 
not  connected,  is  not  admissible  to 
disprove  a  statement  of  his  age  in  an 
application  for  membership  in  an- 
other association.  Supreme  Conclave 
Knights  of  Damon  v.  O'Connell,  107 
Ga.  97,  32  S.  E.  946. 

1.  Miller  v.  Mutual  Ben.  L.  Ins. 
Co.,  31  Iowa  216,  7  Am.  Rep.  122. 
See  also  Home  Circle  Soc.  v.  Shel- 
ton   (Tex.  Civ.  App.),  81   S.  W.  84. 

2.  United  States.  —  ]\Ioses  v.  Del- 
aware Ins.  Co.,  I  Wash.  C.  C.  385,  17 
Fed.  Cas.  No.  9872;  Marshall  v. 
Union  Ins.  Co.,  2  Wash.  C.  C.  357, 
16  Fed.  Cas.  No.  9133. 

Illinois.  —  German-American  Ins. 
Co.  V.  Steiger,  109  111.  254;  Traders' 
Ins.  Co.  V.  Catlin,  163  111.  356,  45  ^'• 
E.  255. 

lozL'a.  —  Mitchell  v.  Home  Ins.  Co., 
32  Iowa  42;  Russell  v.  Cedar  Rapids 
Ins.  Co.,  78  Iowa  216,  42  N.  W.  654, 
4  L.  R.  A.  538;  Warshawky  v.  An- 
chor Mut.  L.  Ins.  Co.,  98  Iowa  221, 
67  N.  W.  237. 

Missouri.  —  Kern  z'.  South  St. 
Louis  i\Iut.  Ins.  Co.,  40  ^lo.  19. 

NcK'  Jersey.  —  Schenck  v.  Mercer 
Co.  Mut.  Ins.  Co.,  24  N.  J.  L.  447. 

Nezi.'  York.  —  Leitcli  v.  Atlantic 
Mut.  Ins.  Co.,  66  N.  Y.  100;  Cornish 
Z'.  Farm  Buildings  F.  Ins.  Co.,  74  N. 
Y.  295. 

Vermont.  —  Brink  z\  Merchants'  & 
Mechanics'  Ins.  Co.,  49  Vl.  442. 

Expert    Testimony —  Expert    evi- 
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admitted    in   evidence   by    some   courts   and    excluded    by    others.'' 
b.   Custom. — Kvitlencc  of  a  general  practice  of   insurance  com- 
panies in  accepting",  rejecting  or  classifying  risks  is  competent/  but 


dence  was  held  competent  to  prove 
whether  tlic  existence  of  a  partition 
upon  a  Hoor  of  a  factory  neces'^i- 
tated  another  cask  of  water  or  in- 
creased the  risk,  if  there  were  open- 
ings in  the  partition  of  sufficient  size 
to  permit  a  cask  to  be  easily  rolled 
through.  Daniels  v.  Hudson  River  F. 
Ins.  Co.,  12  Cush.  (Mass.)  416,  59 
Am.  Dec.  192. 

Evidence  of  the  capacity  of  vessels 
to  carry  deck  loads  and  the  opinion 
of  nautical  witnesses  were  admitted 
to  prove  that  carrying  cotton  on  deck 
did  not  increase  the  risk.  Lapham  v. 
Atlas  Ins.  Co.,  24  Pick.    (Mass.)    11. 

The  opinions  of  insurance  experts 
as  to  whether  a  hay  press  in  a  barn 
increased  the  risk  were  held  admissi- 
ble. Russell  v.  Cedar  Rapids  Ins.  Co., 
78  Iowa  216,  42  N.  W.  654,  4  L.  R. 
A.  538. 

The  effect  of  changing  the  use  of 
insured  prem.ises  from  a  country 
store  with  kerosene  lamps  to  a  va- 
riety theater  with  electric  lights  was 
held  not  to  be  a  proper  subject  for 
expert  testimony.  Hahn  v.  Guardian 
Assur.  Co.,  23  Or.  576,  32  Pac.  683,  ^y 
Am.  St.  Rep.  709. 

For  insufficient  proof  of  foundation 
for  expert  testimony,  see  Carroll  v. 
Home  Ins.  Co.,  51  App.  Div.  149,  64 
N.  Y.  Supp.  522. 

3.  United  States.  —  Penn  Mut.  F. 
Ins.  Co.  z'.  Mechanics  Sav.  Bank  & 
Trust  Co.,  72  Fed.  413. 

Alabama.  —  Mobile  L.  Ins.  Co.  z'. 
Walker,  58  Ala.  290. 

Illinois.  —  Northwestern  Benevo- 
lent &  Mut  Aid  Ass'n  v.  Hall,  118 
111.   169,  8  N.  E.  764- 

lozva.  —  Newton  v.  Southwestern 
Mut.   L.  Ass'n,   116  Iowa  311,  90  N. 

w.  73. 

Maine. — Joyce  v.  Maine  Ins.  Co., 
45  Me.  168,  71  Am.  Dec.  536;  Can- 
nell  V.  Phoenix  Ins.  Co.,  59  Me.  582 ; 
Thayer  v.  Providence  Washington 
Ins.  Co.,  70  Me.  539. 

Massachusetts.  —  Lyman  v.  State 
Mut.  F.  Ins.  Co.,  14  Allen  329;  Mulry 
V.   Mohawk  Valley   Ins.   Co.,   5   Gray 
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541,  6()  Am.  Dec.  380;  Luce  v.  Dor- 
chester Mut.  F.  Ins.  Co.,  105  Mass. 
297,  7  Am.  Rep.  522. 

Micliigan.  —  Hill  z\  Lafayette  Ins. 
Co.,  2  Mich.  476. 

Minnesota.  —  Morris  v.  Farmers' 
Mut.  F.  Ins.  Co.,  63  Minn.  420,  65 
N.  W.  655. 

Netu  York.  —  Rawls  v.  American 
Mut.  L.  Ins.  Co.,  27  N.  Y.  282,  84 
Am.  Dec.  280 ;  Edington  v.  Aetna  L. 
Ins.  Co.,  13  Hun  543 ;  Jefferson  Ins 
Co.  7'.  Cotheal,  7  Wend.  72,  22  Am. 
Dec.  567 ;  Lou's  v.  Connecticut  Mut. 
L.  Ins.  Co.,  58  App.  Div.  137,  68  N. 
Y.   Supp.   683. 

North  Carolina.  —  Mace  v.  Provi- 
dent L.  Ass'n,  loi  N.  C.  122,  7  S.  E. 
674. 

Ohio.  —  Massachusetts  L.  Ins.  Co. 
V.  Eshelman,  30  Ohio  St.  647. 

Pennsylvania.  —  Eureka  Ins.  Co.  v. 
Robinson,  56  Pa.  St.  256,  94  Am. 
Dec.  65. 

Wisconsin.  —  Kircher  v.  Milwau- 
kee Mechanics  iMut.  Ins.  Co.,  74  Wis. 
470,  43  N.  W.  487,  5  L.  R.  A.  779- 

The  opinion  of  an  expert  as  to 
whether  the  use  of  a  naphtha  torch  to 
remove  paint  would  increase  the  risk 
was  held  inadmissible.  First  Con- 
gregational Church  V.  Holyoke  Mut. 
F.  Ins.  Co.,  158  Mass.  475,  22,  N.  E. 
572,  35  Am.  S^t.  Rep.  508. 

4.  United  States.  —  Penn  Mut. 
L.  Ins.  Co.  V.  Mechanics  Sav.  Bank 
&  Trust  Co.,  19  C.  C.  A.  286,  2>7  U. 
S.  App.  692,  72  Fed.  413 ;  Hawes  v. 
New  England  Mut.  M.  Ins.  Co.,  2 
Curt.  C.  C.  229,  II  Fed.  Cas.  No. 
6241. 

Maryland.  —  Planters  Mut.  Ins. 
Co.  V.   Rowland,  66  jMd.  236,  7  Atl. 

257- 

Massachusetts.  —  Mulry  v.  ]\Ic- 
hawk  Valley  Ins.  Co.,  5  Gray  541,  66 
Am.  Dec.  380;  Luce  v.  Dorchester 
Mut.  F.  Ins.  Co.,  105  Mass.  297,  7 
Am.  Rep.  522. 

Neiv  Jersey.  —  ]Martin  v.  Franklin 
F.  Ins.  Co.,  42  N.  J.  L.  46. 

Ne-ii<  York.  —  Rawls  z\  .\mcrican 
Mut.   L.   Ins.    Co.,   27   N.   Y.   287,  84 
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not,  ordinarily,  a  practice  of  the  insurer  only,'"  which  would  vary  or 
modify  the  written  contract. 

c.  I'rcsiimption.  —  It  has  been  presumed,  as  a  matter  of  common 
knowledge,  that  the  vacancy  of  a  building,"  or  the  erection  of  other 
buildings  near  it,^  increases  the  risk  from  fire,  and  expert  testimony 
to  that  efifect  has  been  excluded  upon  that  ground.'^  And  so  expert 
testimony  as  to  the  effect  upon  the  risk  of  other  insurance  has  been 
held    inadmissible." 

3.  Waivers.  —  A.  Burden  op  Proof.  —  The  burden  is  upon  the 
assured  to  establish  a  waiver  of,  or  estoppel  to  claim,  a  misrepre- 
sentation,  breach   of   warranty,   or   forfeiture.^"     A  claim   that   the 


Am.  Dec.  280;  Higbie  v.  Guardian 
Mut.  L.  Ins.  Co.,  53  N.  Y.  603; 
Bryce  v.  Lorillard  F.  Ins.  Co.,  55 
N.  Y.  240,  46  How.  Pr.  498,  14  Am. 
Rep.  249. 

Pennsylvania.  —  Hartman  v.  Key- 
stone Ins.   Co.,  21   Pa.   St.  466. 

Tennessee.  —  Kirby  v.  Phoenix 
Ins.  Co.,  81  Tenn.  340. 

West  Virginia.  —  Schwarzbach  v. 
Ohio  Valley  Protective  Union,  25  W. 
Va.  622,  52  Am.  Rep.  22y. 

See  also  Pelzer  Alfg.  Co.  v.  Sun 
Fire  Office,  36  S.  C.  213,  15  S.  E. 
562. 

5.  Willow  Grove  Creamery  Co.  v. 
Planters'  Mut.  Ins.  Co.,  77  Md.  532, 
26  Atl.  1024;  Luce  V.  Dorchester 
Mut.  F.  Ins.  Co.,  105  Mass.  297,  7 
Am.  Rep.  522;  Louis  v.  Connecticut 
Mut.  L.  Ins.  Co.,  58  App.  Div. 
137,  68  N.  Y.  Supp.  683,  affirmed  172 
N.  Y.  659,  65  N.  E.  1 1 19;  Hartford 
Protection  Ins.  Co.  v.  Harmer,  2  Ohio 
St.  452,  59  Am.  Dec.  684 ;  Penn  Mut. 
L.  Ins.  Co.  V.  IMechanics'  Sav.  Bank 
&  T.  Co.,  19  C.  C.  A.  286,  27  U.  S. 
App.  692,  72  Fed.  413- 

Practice  of  Insurers Evidence  to 

show  that  the  premium  rates  were 
higher  on  buildings  where  naphtha 
torches  were  used  to  remove  paint 
was  held  competent  to  prove  that  the 
use  of  such  torches  for  that  purpose 
increased  the  risk.  First  Congrega- 
tional Church  V.  Holyoke  Mut.  F. 
Ins.  Co.,  158  ?\Iass.  475,  22,  N.  E.  572, 
35  Am.  St.  Rep.  508. 

Any  published  book  based  on  ex- 
perience and  observation  and  accepted 
as  authority  by  insurers  generally  is 
competent  evidence  to  prove  a  classi- 
fication of  risks ;  but  a  book  identi- 
fied as  the  rules  of  the  "  Iowa 
Board      of      Underwriters,"      which 


the  witness  testified  was  an  organi- 
zation of  agents  representing  the 
companies  doing  business  in  the 
state,  was  held  not  to  have  been  suf- 
ficiently proved.  Russell  v.  Cedar 
Rapids  Ins.  Co.,  78  Iowa  216,  42  N. 
W.  654,  4  L.  R.  A.  538. 

6.  White  V.  Phoenix  Ins.  Co.,  83 
Ale.  279,  22  Atl.  167,  85  Me.  97,  2b 
Atl.  1049;  Jones  v.  Granite  State  F. 
Ins.  Co.,  90  Me.  40,  27  Atl.  326. 

Contra.  —  Louis  v.  Connecticut 
Mut.  L.  Ins.  Co.,  58  App.  Div.  137, 
68  N.  Y.  Supp.  683,  afRrmed  172  N. 
Y.  659,  65  N.  E.  1 1 19. 

7.  Franklin  Ins.  Co.  v.  Gruver, 
100  Pa.  St.  266;  Milwaukee  &  St. 
P.  R.  Co.  V.  Kellogg,  94  U.  S.  469. 

Evidence  that  an  addition  to  a 
building  brought  it  a  few  feet  nearer 
another  building,  the  distance  to 
which  was  not  shown,  did  not  estab- 
lish a  necessary  increase  of  risk. 
Mitchell  V.  Mississippi  Home  Ins. 
Co.,  72  Miss.  53,  18  So.  86,  48  Am. 
St.  Rep.  535. 

8.  Joyce  v.  Maine  Ins.  Co.,  45  Me. 
168,  71  Am.  Dec.  536;  Thayer  v. 
Providence- Washington  Ins.  Co.,  70 
Me.  531  ;  White  v.  Phoenix  Ins.  Co., 
83  Me.  279,  22  Atl.  157;  Liverpool  & 
London  &  Globe  Ins.  Co.  v.  McGuire, 
52  Miss.  227;  Kirby  v.  Phoenix  Ins. 
Co.,  77  Tenn.  142 ;  Franklin  F.  Ins. 
Co.  V.  Gruver,  ico  Pa.  St.  266;  Mer- 
chants' Ins.  Co.  V.  Dwyer,  i  Posey 
Unrep.  Cas.   (Tex.)   441. 

Contra.  —  Cornish  i'.  Farm  Build- 
ing F.   Ins.  Co.,  74  N.  Y.  295. 

9.  Thayer  v.  Providence-Wash- 
ington Ins.  Co.,  70  Ale.  531. 

10.  Alabama  State  Alut.  Ins.  Co. 
V.  Long  Clothing  &  Shoe  Co.,  123 
Ala.  667,  26  So.  655;  Hartford  F. 
Ins.  Co.  V.  Enoch   (Ark.),  77  S.  W. 
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insurer  wrote  false  answers  in  the  application  must  be  proved  by 
a  preponderance  of  the  evidence."     The  assured  must  assume,  also, 


899;  Security  Ins.  Co.  v.  Fay,  22 
Mich.  467,  7  Am.  Rep.  670;  Wierengo 
V.  American  F.  Ins.  Co.,  98  Mich.  621, 
57  N.  W.  833;  Rcilhnnillcr  v.  Fire 
Ass'n,  38  Mo.  App.  118;  Mellen  v. 
Hamilton  F.  Ins.  Co.,  17  N.  Y.  609; 
Stapleton  v.  Greenwich  Ins.  Co., 
16  Misc.  483,  38  N.  Y.  Supp. 
073;  Bergeron  v.  Pamlico  Ins. 
&  Bank  Co.,  in  N.  C.  45,  15 
S.  E.  883.  See  also  Continental 
L.  Ins.  Co.  V.  Willets,  24  Mich. 
268;  Marland  v.  Royal  Ins.  Co.,  71 
Pa.  St.  393 ;  Planters  Mut.  Ins.  Co. 
V.  Loyd,  67  Ark.  584,  56  S.  W.  44; 
Moore  v.  Mutual  Reserve  Fund  L. 
Ass'n,  133  Mich.  526,  95  N.  W.  573; 
Sergent  v.  Liverpool  &  London  & 
Globe  Ins.  Co.,  96  App.  Div.  117,  89 
N.  Y.  Supp.  35 ;  Hambleton  v.  Home 
Ins.  Co.,  6  Biss.  91,  11  Fed.  Cas.  No. 
5972. 

The  burden  of  proving  the  insurer's 
knowledge  of  the  falsity  of  a  repre- 
sentation is  on  the  plaintiff.  Hackett 
V.  Supreme  Council  Catholic  Benevo- 
lent Legion,  44  App.  Div.  524,  60  N. 
Y.  Supp.  S06,  affirmed  60  N.  E.  1112. 

It  has  been  held  that  slight  circum- 
stances may  establish  a  waiver  of  a 
forfeiture  known  to  the  insurer. 
Hoover  v.  Mercantile  Town  Mut.  Ins. 
Co.,  93  Mo.  App.   Ill,  69  S.  W.  42. 

For  sufficient  evidence  of  waiver 
in  general,  see  Hooker  v.  Conti- 
nental Ins.  Co.  (Neb.),  96  _  N.  W. 
663 ;  Brown  v.  Pennsylvania  Cas- 
ualty Co.,  207  Pa.  St.  609,  56  Atl. 
1 125;  Aetna  Ins.  Co.  v.  Eastman 
(Tex.  Civ.  App.),  72  S.  W.  431;  Vir- 
ginia F.  &  M.  Ins.  Co.  v.  Cummings 
(Tex.  Civ.  App.),  78  S.  W.  716; 
Eraser  v.  Aetna  L.  Ins.  Co.,  114  Wis. 
510,  90  N.  W.  476. 

For  insufficient  evidence  of  waiver, 
see  James  v.  Mutual  Reserve  Fund  L. 
Ass'n,  148  Mo.  I,  49  S.  W.  978;  Fink 
V.  Lancashire  Ins.  Co.,  66  Mo.  App. 
513;  Turner  z'.  Providence-Washmg- 
ton  Ins.  Co.,  86  Mo.  App.  387 ;  Home 
F.  Ins.  Co.  z:  Kuhlman,  58  Neb.  488, 
78  N.  W.  936;  National  Aid  Ass'n  v. 
Bracher,  65  Neb.  378,  91  N.  W.  379, 
93  N.  W.  1 122;  Dobson  v.  Hartford 
F.  Ins.  Co.,  86  App.  Div.  115,  83  N. 
Y.  Supp.  456 ;  Sergent  v.  Liverpool  & 
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London  &  Globe  Ins.  Co.,  96  App. 
Div.  117,  89  N.  Y.  Supp.  35. 

For  sufficient  evidence  of  a  waiver 
of  a  condition  against  non-occupancy, 
see  Vandcrhocf  v.  Agricultural  Ins. 
Co.,  46  II un  (X.  Y.)  328. 

Insurer's  Interest For  insuffi- 
cient evidence  of  a  waiver  of  a  mis- 
representation as  to  the  true  state  of 
the  title  to  the  insured  property,  see 
McFctridge  v.  Phenix  Ins.  Co.,  84 
Wis.  200,  54  N.  W.  326. 

For  insufficient  evidence  of  a 
waiver  of  a  condition  against  incum- 
brance see  Huntley  v.  Home  Ins.  Co., 
42  Iowa  709. 

For  sufficient  evidence  to  establish 
a  waiver  of  a  condition  requiring  the 
indorsement  on  the  policy  of  the  in- 
surer's consent  to  an  assignment 
thereof  see  Pierce  v.  Nashua  F.  Ins. 
Co.,  50  N.  H.  297,  9  Am.  Rep.  235. 

Other   Insurance Where    at   the 

time  of  making  the  contract  the  gen- 
eral agent  of  the  insurer  had  posses- 
sion of  other  policies  written  by  him 
as  agent  of  other  companies,  it  was 
presumed  that  he  had  notice  of  sucli 
other  insurance.  Pitney  v.  Glen's 
Falls  Ins.  Co.,  65  N.  Y.  6. 

For  sufficient  evidence  to  prove  that 
the  insurer's  agent  had  knowledge  of 
prior  insurance  see  North  British  & 
Mercantile  Ins.  Co.  v.  Steiger,  26  111. 
App.  228,  affirmed  124  111.  81,  16  N. 
E.  95;  Home  Ins.  Co.  v.  Wood,  47 
Kan.  521,  28  Pac.  167. 

Premiums It      was      held      that 

proof  of  the  part  payment  of  a  pre- 
mium did  not  create  a  presumption  of 
an  agreement  for  extending  the  time 
of  payment  of  the  balance.  Conti- 
nental L.  Ins.  Co.  V.  Willets,  24  Mich. 
268. 

For  sufficient  evidence  of  waiver  of 
prepayment  of  the  first  premium,  see 
Berliner  v.  Travelers'  Ins.  Co.,  121 
Cal.  451,  53  Pac.  922;  Union  L.  Ins. 
Co.  V.  Haman,  54  Neb.  599,  74  N.  W. 
1090. 

For  sufficient  evidence  of  a  waiver 
of  prompt  payment  of  dues,  see  Pain- 
ter V.  Industrial  L.  Ass'n,  131  Ind.  68, 
30  N.  E.  876. 

11.  Hartford  Life  &  Annuity  Ins. 
Co.  V.  Gray,  91  111.  159;  Lee  v.  Guar- 
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the  burden  of  proving  a  reinstatement  after  a  forfeiture. ^^  But  the 
burden  rests  upon  the  insurer  to  prove  that  it  was  induced  by  fraud 
to  waive  a  forfeiture  or  to  reinstate  the  insured. ^•'' 

Where  an  estoppel  or  waiver  is  pleaded  in  reply,  and  reformation 
of  the  contract  is  not  asked,  it  is  sufficient  to  prove  the  estoppel 
or  waiver  by  a  preponderance  of  the  evidence.^* 

B.  Admissibility  of  Evidence.  —  Oral  evidence  is  generally 
admissible  to  prove  a  waiver  or  estoppel.^'^     So  oral  evidence  of  a 


dian  L.  Ins.  Co.,  15  Fed.  Cas.  No. 
8190;  Fletcher  v.  New  York  L.  Ins. 
Co.,  3  McCrary  603,  14  Fed.  846. 

Where  the  assured  contends  that 
the  agent  of  the  insurer  wrote  wrong 
answers  in  the  application,  the  bur- 
den of  proof  is  upon  him  to  show 
that  he  gave  the  agent  full  and  cor- 
rect information  upon  the  matter. 
Williamson  v.  New  Orleans  Ins.  Co., 
84  Ala.  106,  4  So.  36. 

12.  Life  Ins.  Clearing  Co.  v.  Alt- 
schuler,  55  Neb.  341,  75  N.  W.  862, 
aMrming  53  Neb.  481,  73  N.  W.  942; 
Triple  Link  L.  Ins.  Co.  v.  Johnson, 
Id   111.  App.  559,  affirmed  65  N.   E. 

634- 

Reinstatement —  The  assured  must 
show  the  acceptance  of  an  overdue 
premium  or  assessment  by  an  au- 
thorized person.  Moore  v.  Rockford 
Ins.  Co.,  90  Iowa  636,  57  N.  W.  597. 

The  charter  and  by-laws  of  an  in- 
surance company  are  proper  evidence 
to  show  who  is  authorized  to  receive 
overdue  premiums.  Kolgers  v. 
Guardian  L.  Ins.  Co.,  9  Abb.  Pr.  (N. 
S.)   (N.  Y.)  91- 

For  evidence  to  create  a  presump- 
tion of  reinstatement  after  forfeiture 
for  non-payment  of  premiums,  see 
Bradley  v.  John  Hancock  Mut.  L.  Ins. 
Co.,  20  App.  Div.  22,  46  N.  Y.  Supp. 
627. 

13.  Life  Ins.  Clearing  Co.  v. 
Altschuler,  55  Neb.  341,  75  N.  W. 
862,  affirming  53  Neb.  481,  73  N.  W. 
942;  Triple  Link  L.  Ins.  Co.  v.  John- 
son, loi  111.  App.  559,  affirmed  65  N. 
E.  634. 

14.  Bergeron  v  Pamlico  Ins.  & 
Bank  Co.,  in  N.  C.  45,  I5  S.  E.  883. 

15.  Foster  v.  Fidelity  &  Casualty 
Co.,  99  Wis.  447,  75  N.  W. 
69,  40  L.  R.  A.  833;  Massa- 
chusetts L.  Ins.  Co.  V.  Eshel- 
man,  30  Ohio  St.  647 ;  Sheldon  v. 
Connecticut    Mut.     L.     Ins.    Co.,    25 


Conn.  207,  65  Am.  Dec.  565;  Mobile 
F.  Dept.  Ins.  Co.  v.  Miller,  58  Ga. 
420;  Hartford  F.  Ins.  Co.  v.  Land- 
fare,  63  Neb.  559,  88  N.  W.  779; 
Salvail  V.  Catholic  Order  of  For- 
esters, 70  N.  H.  635,  50  Atl.  100;  Con- 
tinental F.  Ins.  Co.  V.  Cummings 
(Tex.),  78  S.  W.  378;  Washington 
L.  Ins.  Co.  V.  Berwald  (Tex.  Civ. 
App.),  72  S.  W.  436;  McLean  v.  Pied- 
mont &  A.  L.  Ins.  Co.,  29  Gratt 
(Va.)  361.  But  see  Batchelder  v. 
Queen  Ins.  Co.,  135  Mass.  449;  Hen- 
nessy  v.  Metropolitan  L.  Ins.  Co.,  74 
Conn.  699,  52  Atl.  490. 

Waiver An    agent's    knowledge 

of  the  falsity  of  statements  in  an  ap- 
plication filled  out  by  him  may  be 
shown  by  his  own  contrary  answers 
to  questions  printed  on  the  back  of  the 
application.  Continental  Ins.  Co.  v. 
Pearce,  39  Kan.  396,  18  Pac.  291,  7 
Am.  St.  Rep.  537. 

A  waiver  of  conditions  of  a  writ- 
ten policy  of  life  insurance  cannot  be 
established  by  a  prospectus  distrib- 
uted by  the  company.  Ruse  v.  Mutual 
Ben.  L.  Ins.  Co.,  2^,  N.  Y.  516. 

For  evidence  tending  to  show  a 
waiver  of  a  misrepresentation  or  con- 
cealment of  a  material  fact  affecting 
the  title  of  insured  property  see  Gra- 
ham V.  American  F.  Ins.  Co.,  48  S.  C. 
195,  26  S.  E.  Z22;  Mechanics"  & 
Traders'  Ins.  Co.  v.  Mutual  Real  Es- 
tate &  Bldg.  Ass'n,  98  Ga.  262,  25  S. 
E.  457- 

For  evidence  of  waiver  of  a  breach 
of  the  iron-safe  clause  see  Georgia 
Home  Ins.  Co.  v.  Allen,  119  Ala. 
436,  24  So.  399. 

Corroboration.  —  The  fact  that  the 
secretar\-  of  an  insurance  company  is 
contradicted  by  other  witnesses  as  to 
an  alleged  waiver  does  not  render  ad- 
missible testimony  by  him  of  his  gen- 
eral course  of  dealing  and  the  extent 
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practice  to  receive  payment  of  i)reniiuiiis  or  assessments  past  due  is 
generally  held  admissible.^" 


i>f  his  powers.  Adams  z'.  Greenwich 
Ins.  Co.,  70  N.  Y.  i6('). 

Parol     Evidence     of     Waiver A 

waiver  may  be  proved  by  admissions 
of  the  president  of  an  insnrance  com- 
pany. Painter  v.  Industrial  L.  Ass'n, 
131  Ind.  68,  30  N.  E.  876. 

An  admission  by  the  secretary  of  an 
insurance  company  of  the  Hability  of 
the  company  is  not  competent  evi- 
dence against  the  company,  where  it 
is  not  shown  that  he  had  authority 
to  adjust  losses  or  bind  the  company, 
or  that  his  act  had  been  ratified  by 
the  company.  Franklin  L.  Ins.  Co.  v. 
Sefton,  53  ind.  380. 

Of  course  where  the  application  for 
insurance  was  oral,  parol  evidence  is 
admissible  to  show  that  the  insurer's 
agent  was  fully  informed  upon  any 
material  matter.  Planters'  &  Mer- 
chants Ins.  Co.  V.  Thurston,  93  Ala. 
25s,  9  So.  268. 

Prior  Insurance.  —  It  seems  that 
the  knowledge  of  the  insurer's  agent 
of  prior  insurance  on  property  may 
be  proved  by  a  conversation  had  with 
him  respecting  the  surrender  of  the 
former  policy.  Putnam  v.  Common- 
wealth Ins.  Co.,  4  Fed.  753.  Or 
knowledge  of  an  adjuster  by  a  con- 
versation had  with  him  just  prior  to 
his  adjustment  of  a  loss.  Key  v.  Des 
Moines  Ins.  Co.,  77  Iowa  174,  41 
N.  W.  614.  An  offer  of  settlement 
by  an  insurer  is  evidence  of  a  waiver 
of  a  condition  of  the  policy  against 
other  insurance.  Stavinow  v.  Home 
Ins.  Co.,  43  Mo.  App.  513.  See  also 
Dwelling  House  Ins.  Co.,  v.  Weikel, 
22,  Neb.  668,  50  N.  W.  949. 

For  insufficient  evidence  that  the 
insurer  knew  of  other  insurance  see 
Union  Casualty  &  Surety  Co.  v. 
Bailey    (Kan.    App.),   61    Pac.   452. 

Interest  of  Assured Parol  evi- 
dence has  been  received  to  show  that 
the  agent  who  wrote  a  policy  knew 
at  the  time  that  the  building  in- 
sured stood  upon  leased  land.  Home 
Ins.  Co.  V.  Stone  River  Nat.  Bank, 
88  Tenn.  369,  12  S.  W.  915;  Man- 
hattan F.  Ins.  Co.  V.  Weill,  28  Gratt. 
(Va.)    389. 

Evidence  to  prove  that  an  agent  of 
an   insurer  knew   of  another  incum- 
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brance  on  property  not  mentioned  in  a 
policy  payable  to  plaintiff  as  mort- 
gagee and  recommended  the  form  of 
policy  sued  on  was  held  inadmissible, 
when  the  policy  contained  a  clause 
avoiding  it  in  case  any  incumbrance 
not  mentioned  should  e.xist.  Fitch- 
burg  Sav.  Bank  v.  Amazon  Ins.  Co., 
125  Mass.  431. 

"Vacancy An   agent's   knowledge 

of  the  vacancy  of  premises  may  he 
proved  by  the  situation  of  the  prem- 
ises and  the  agent's  declaratiotis  at 
the  time.  Fritz  t'.  Home  Ins.  Co.,  78 
Mich.  s(>S,  44  N.  W.  139. 

Prohibited  Use  or  Practice. 
Where,  to  show  an  implied  waiver 
of  a  clause  in  the  policy  against  the 
keeping  of  gasoline,  the  insured 
proved  that  the  rate,  including  a 
charge  for  gasolins,  upon  an  adjoin- 
ing building  was  the  same  as  that 
charged  in  the  policy  sued  on,  the 
insurer  was  permitted  to  prove  that 
the  rate  charged  by  it  was  not  un- 
usual. Turnbull  t.  Hom'C  F.  Ins.  Co., 
83  Md.  312,  34  Atl.  875. 

The  customary  use  of  naphtha  in 
woolen  mills  to  clean  cloths  and  ma- 
chinery was  admitted  as  tending  to 
show  waiver  of  a  condition  against 
keeping  naphtha.  Wheeler  v.  Trad- 
ers'   Ins.    Co.    (N.    H.),    I    Atl.    293. 

Evidence  that  the  insurer's  agent 
knew  the  exact  character  and  use 
of  a  building  when  the  policy  was 
issued  was  held  inadmissible  to  rai,se 
an  estoppel  to  prevent  the  insurer 
from  defending  upon  the  ground  of  a 
breach  of  an  express  warranty  as  to 
such  character  and  use.  Franklin  F. 
Ins.  Co.  V.  Alartin,  40  N.  J.  L.  568, 
29  Am.  Rep.  271. 

16,  Painter  v.  Industrial  L.  Ass'n, 
131  Ind.  68,  30  N.  E.  876;  Girard  L. 
Ins.  Annuity  &  Trust  Co.  v.  Mutual 
L.  Ins.  Co.,  97  Pa.  St.  15;  Blakiston 
V.  Acme  L.  Ins.  Co.,  15  Phila.  (Pa.) 
315.  See  also  Bowman  v.  Agricul- 
tural Ins.  Co.,  59  N.  Y.  521,  2  Thomp. 
&  C.  261. 

Contra.  —  Howell  v.  Knicker- 
bocker L.  Ins.  Co.,  3  Rob.  (N.  Y.) 
2^2 ;  reversed  on  other  points,  44  N. 
Y.  276. 

Overdue  Premiums.  —  Evidence   of 
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C.  Age:nts  Writing  Falsk  Answers.  —  In  most  jurisdictions 
it  is  now  held  competent  for  the  assured  to  show  that  the  apphcant 
gave  full  and  true  answers  to  the  questions  in  the  application,  and 
that  the  agent  of  the  insurer,  without  the  knowledge  of  the  applicant, 
wrote  false  answers  thereto."     That  the  agent  is  called  the  agent 


a  usage  to  receive  overdue  premiums 
and  antedate  them  is  inadmissible 
where  the  policy  provides  that  the 
receipt  of  a  premium  past  due  is  a 
courtesy  and  not  a  waiver  of  for- 
feiture. Busby  V.  North  American  L. 
Ins.  Co.,  40  Aid.  572,  17  Am.  Rep.  634, 

A  waiver  of  a  forfeiture  for  non- 
payment of  premiums  cannot  be 
proved  by  the  declarations  of  a  solicit- 
ing agent.  Hastings  v.  Brooklyn  L. 
Ins.  Co.,  53  Hun  631,  6  N.  Y.  Supp. 
374- 

Payment  of  Premiums. —  Previous 
dealings  of  the  insured  with  the  in- 
surer's agent  are  admissible  evidence 
to  show  a  waiver  of  payment  of  a 
premium.  Commercial  F.  Ins.  Co.  v. 
Morris,  105  Ala.  498,  18  So.  34.  But 
compare  Franklin  L.  Ins.  Co.  v.  Sef- 
ton,  53  Ind.  380.  So  are  his  decla- 
rations while  acting  for  the  insurer. 
Union  L.  Ins.  Co.  v.*  Haman,  54 
Neb.  599,  74  N.  W.   1090. 

Evidence  that  the  assured  relied  on 
the  promise  of  a  local  insurance  agent 
to  obtain  for  him,  if  possible,  an  ex- 
tension of  the  time  for  paying  a 
premium,  and  to  promptly  inform  him 
should  prompt  pajanent  be  insisted 
on,  was  not  inadmissible  as  evidence 
of  inotive  only.  East  Texas  F.  Ins. 
Co.  V.  Perkey,  3  Tex.  Civ.  App.  608, 
24  S.  W.  1080. 

Evidence  of  the  ability  of  the  in- 
sured to  pay  assessments  as  made  is 
not  relevant  on  an  issue  as  to  whether 
the  insurer  had  waived  prompt  pay- 
ment. Mutual  Reserve  Fund  L. 
Ass'n  V.  Beatty,  35  C.  C.  A.  573,  93 
Fed.  747. 

As  to  evidence  of  waiver  of  prompt 
payment  of  assessments  justifying 
payment  of  an  assessment  ten  days 
after  due,  and  on  the  day  of  the 
death  of  the  insured,  see  Reisz  v.  Su- 
preme Council  A.  L.  of  H.,  103  Wis. 
427,  79  N.  W.  430. 

For  insufficient  evidence  of  a  cus- 
tom to  accept  overdue  payments,  see 
Perrv  v.  Farmers'  Mut.  F.  Ins.  Ass'n, 
132  N.  C.  283,  43  S.  E.  837;  Bosworth 


V.  Western  Mut.  Aid  Soc,  75  Iowa 
582,  39  N.  W.  903. 

17.  United  States.  —  American  L. 
Ins.  Co.  V.  Mahone,  21  Wall.  152. 

Alabama.  — Williamson  v.  New  Or- 
leans Ins.  Co.,  84  Ala.   106,  4  So.  36. 

California.  —  Menk  v.  Home  Ins. 
Co.,  76  Cal.  50,  14  Pac.  837,  18  Pac. 
117,  9  Am.  St.  Rep.  158. 

Georgia.  —  Mobile  F.  Dept.  Ins. 
Co.  V.   Coleman,   58  Ga.  251. 

Illinois.  —  Andes  Ins.  Co.  v.  Fish, 
71  111.  620;  Millers'  Nat.  Ins.  Co.  v. 
Jackson  Co.  Milling  &  El.  Co.,  60 
111.  App.  224. 

Kansas.  —  Continental  Ins.  Co.  z: 
Pearce,  39  Kan.  396,  18  Pac.  291,  7 
Am.  St.  Rep.  557. 

Minnesota.  —  Kausel  Z'.  Minne- 
sota Farmers'  Mut.  F.  Ins.  Ass'n,  31 
Minn.  17,  16  N.  W.  430. 

Missouri.  —  Cagle  v.  Chillicothe 
Town  Mut.  F.  Ins.  Co.,  78  Mo.  App. 
431,  2   Mo.  App.    Repr.   259. 

Nebraska.  —  German  Ins.  Co.  Z'. 
Frederick,  57  Neb.  538,  77  N.  W. 
1 106. 

New  York.  —  Grattan  v.  Metro- 
politan L.  Ins.  Co.,  80  N.  Y.  281,  36 
Am.  Rep.  617;  Ames  v.  Manhattan  L. 
Ins.  Co.,  167  N.  Y.  584,  60  N.  E. 
1 106;  Wilder  v.  Preferred  Mut.  Ace. 
Ass'n,  14  N.  Y.  St.  365. 

North  Dakota.  —  Johnson  v.  Da- 
kota F.  &  M.  Ins.  Co.,  I  N.  D.  167,  45 
N.  W.  799. 

Ohio.  —  Cheever  v.  Union  Cent.  I,. 
Ins.   Co.,  5  Ohio  Dec.  268. 

Pennsxlvania.  —  Smith  v.  Farmers' 
&  Mechanics"  Mut.  F.  Ins.  Co.,  89  Pa. 
St.  287;  Moliere  v.  Pennsylvania  F. 
Ins.  Co.,  5  Rawle  342,  28  Am.  Dec. 

675. 

Tennessee.  —  Planters'  Ins.  Co.  v. 
Sorrels,  i  Baxt.  352,  25  Am.  Rep. 
780;  Home  Ins.  Co.  v.  Stone  River 
Nat.  Bank,  88  Tenn.  369,  12  S.  W. 
915- 

Texas.  —  Texas  Bkg.  &  Ins.  Co.  v. 
Stone,  49  Tex.  4. 

Virginia.  —  Virginia  F.  &  M.  Ins. 
Co.  v.  Goode,  95  Va.  762,  30  S.  E. 
370- 
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of  the  applicant  in  tlic  policy  subsequently  issued  would  not  seem 
to  change  the  rule.^**  Oral  evidence  is  also  admitted  to  show  that 
the  applicant  relied  on  the  insurer's  agent  in  not  stating  certain  facts 
in  the  application.'"  In  some  states,  however,  oral  evidence  is  not 
admitted  for  such  purposes  wdiere  the  answers  are  made  warranties.-" 


West  Virginia.  —  Deitz  v.  Provi- 
dence-Washington Ins.  Co.,  31  W. 
Va.  851,  8  S.  E.  616,  13  Am.  St.  Rep. 
909. 

Wisconsin.  —  McBride  v.  Republic 
F.  Ins.  Co.,  30  Wis.  562.     ■ 

See  also  Price  v.  Washington  L. 
Ins.  Co.  (Minn.)  99  N.  W.  810; 
Fletcher  v.  New  York  L.  Ins.  Co.,  14 
Fed.  846;  May  v.  Buckeye  Mut.  Ins. 
Co..  25  Wis. -291,  3  Am.  Rep.  76; 
Mutual  L.  Ins.  Co.  v.  Selby,  19  C.  C. 
A.  331,  44  U.  S.  App.  282,  72  Fed. 
980;  McKenzie  v.  Planters  Ins.  Co., 
9  Hcisk.    (Tenn.)    261. 

Fraud  of  Agent This  is  espe- 
cially true  where  the  applicant  is 
unable  to  read  or  write.  Omaha  F. 
Ins.  Co.  v.  Crighton,  50  Neb.  314; 
69  N.  W.  766;  State  Ins.  Co.  v. 
Jordan,  29  Neb.  514,  5  N.  W.  792; 
Home  Circle  Soc.  v.  Shelton  (Tex. 
Civ.  App.),  81   S.  W.  84. 

Nor  will  it  change  the  rule  that 
the  insurer  is  a  mutual  company. 
Kausel  v.  Minnesota  Farmers'  Mut. 
F.  Ins.  Ass'n,  31  Minn.  17,  16  N.  W. 
430.  There  should  be  some  evidence 
that  the  insurer's  agent  actively  mis- 
led the  applicant.  Hartford  L-  & 
Annuity  Ins.  Co.  z/.  Gray,  91  111.  159; 
Fletcher  v.  New  York  L.  Ins.  Co., 
14  Fed.  846;  Wierengo  v.  American 
F.  Ins.  Co.,  98  Mich.  621,  57  N.  W. 

The  burden  is  on  the  plaintiff  to 
show  that  the  insured  did  not  read 
the  application  before  signing  it. 
Hackett  v.  Supreme  Council  Cath- 
olic Benevolent  Legion,  44  App.  Div. 
524,  60  N.  Y.  Supp.  806,  afhrmcd  60 
N.  E.  II 12;  Cerys  v.  State  Ins.  Co., 
71  Minn.  338,  72,  N.  W.  849. 

Parol  evidence  was  received  to 
show  that  property  insured  in  the 
name  of  the  husband  belonged  to  the 
wife  and  was  represented  as  hers  to 
the  agent  who  wrote  the  application. 
Deitz  V.  Providence- Washington  Ins. 
Co.,  31  W.  Va.  851,  8  S.  E.  616,  13 
Am.   St.  Rep.  909. 

Reformation It    seems    that   the 

insured   need   not    ask    for    reforma- 
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tion  of  the  contract  of  insurance  to 
render  such  evidence  admissible. 
Gratlan  v.  Metropolitan  L.  Ins.  Co., 
80  N.  Y.  281,  36  Am.  Rep.  617; 
McGuire  v.  Hartford  F".  Ins.  Co., 
7  App.  Div.  575,  40  N.  Y.  Supp.  300. 

18.  Kausel  v.  Minnesota  Farmers' 
Mut.  F.  Ins.  Ass'n,  31  Minn.  17,  16 
N.  W.  430;  Johnson  v.  Dakota  F. 
&  M.  Ins.  Co.,  I  N.  D.  167,  45  N.  W. 

799- 

19.  North  American  F.  Ins.  Co. 
V.  Throop,  22  ;\Iich.  146,  7  Am.  Rep. 
638;  Mutual  Reserve  Fund  L.  Ass'n 
V.  Ogletree,  77  :\Iiss.  7,  25  So.  869 ; 
Aldcn  V.  Supreme  Tent  of  Knights 
of  Maccabees  of  the  World,  78  App. 
Div.  18,  79  N.  Y.   Supp.  89. 

Contra.  —  Meyer-Burns  v.  Pennsyl- 
vania Mut.  L.  Ins.  Co.,  189  Pa.  St. 
579,  42  Atl.  297. 

Parol  evidence  was  admitted  to 
show  that  the  insurer's  agent  who 
prepared  an  application  for  insurance 
upon  a  house,  as  the  joint  property 
of  a  husband  and  wife,  was  informed 
that  the  house  was  owned  by  the 
husband  and  the  land  upon  which  it 
stood  by  the  wife,  and  that  the  form 
of  the  application  was  adopted  upon 
the  agent's  suggestion  that  it  was  the 
proper  one.  Kausel  v.  Minnesota 
Farmers'  Mut.  F.  Ins.  Ass'n,  31 
Minn.  17,  16  N.  W.  430;  Jenkins  v. 
Quincy  Mut.  F.  Ins.  Co.,  7  Gray 
(Mass.)  370;  Thomas  v.  Commercial 
Union  Assur.  Co.,  162  Mass.  29,  37 
N.  E.  672;  McCoy  V.  Metropolitan 
L.  Ins.  Co.,  133  Mass.  82;  Fletcher 
V.  New  York  L.  Ins.  Co.,  12  Fed.  557. 

20.  Jenkins  v.  Quincy  Mut.  F. 
Ins.  Co.,  7  Gray  (Mass.)  370; 
Thomas  v.  Commercial  Union 
Assur.  Co.,  162  Mass.  29,  2,7  N.  E. 
672 ;  McCoy  v.  Metropolitan  L.  Ins. 
Co.,  133  Mass.  82;  Fletcher  v.  New 
York  L.  Ins.  Co.,  12  Fed.  557. 

Evidence  that  a  use  designated  on 
a  policy  as  specially  hazardous  was 
in  fact  known  to  the  agent,  who  ex- 
amined the  premises,  agreed  with  the 
insured  as  to  what  facts  were  ma- 
terial to  be  stated,  and  filled  up  the 
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Evidence  to  show  that  the  api)Hcant  was  not  asked  questions,  and 
did  not  read  the  apphcation  when  he  signed  it,  would  seem  to  be 
inadmissible.^^ 

rv.  CAUSE  AND  EXTENT  OF  LOSS. 

1.  Burden  of  Proof.  —  A.  Cause  of  Loss.  —  a.  In  General.  —  The 
burden  is  upon  the  plaintiff  in  an  action  upon  an  insurance  policy  to 
prove  that  a  loss  has  occurred  from  some  cause  or  peril  insured 
against.--  The  assured  under  a  marine  policy  must  show  that  a  loss 
was  occasioned  by  some  peril  covered  by  the  policy.-^     The  bene- 


application,  was  excluded  as  conflict- 
ing with  the  terms  of  the  poHcy.  Lee 
V.  Howard  F.  Ins.  Co.,  3  Gray 
(Mass.)  583.  But  compare  Liddle 
V.  Market  F.  Ins.  Co.,  4  Bosw.  (N. 
Y.)   179. 

21.  Southern  Islui.  Ins.  Co.  v. 
Yates,  28  Gratt.    (Va.)   585. 

■■  Upon  the  most  famiHar  principles 
of  the  law  of  evidence,  all  previous 
verbal  agreements  must  be  taken  to 
be  merged  in  the  written  agreement 
of  the  parties  made  for  the  purpose 
of  embodying  the  terms  of  the  con- 
tract and  designed  to  be  the  depos- 
itory and  proof  of  their  final  inten- 
tion." Lee  V.  Howard  F.  Ins.  Co., 
3  Gray  (Mass.)  583,  quoted  in  South- 
ern Mut.  Ins.  Co.  V.  Yates,  28  Gratt. 
(Va.)   585. 

22.  Coles  V.  Marine  Ins.  Co.,  3 
Wash.  C.  C.  159,  6  Fed.  Cas.  No. 
2988. 

Excepted  Premises —  Where  an 
exception  was  written  in  the  printed 
portion  of  the  policy  immediately 
after  the  description  of  the  property 
insured,  it  was  held  that  the  assured 
must  prove  that  the  fire  did  not 
originate  in  the  part  of  the  premises 
excepted.  Sohier  v.  Norwich  F.  Ins. 
Co.,  II  Allen  (iNIass.)  336. 

Unauthorized  Alteration —  Where 
a  loss  by  fire  is  shown  to  have  re- 
sulted wholly  or  in  part  from  an 
unauthorized  alteration  of  the  prem- 
ises, the  burden  is  on  the  assured 
to  prove  any  loss  not  so  occasioned. 
Howell  ZK  Baltimore  Equitable  Soc, 
16  Md.  2,77- 

Explosion Where  a  policy  pro- 
vided that  the  insurer  should  not 
be  liable  for  loss  caused  by  ex- 
plosion "  unless  fire  ensues,  and  in 
that  event  for  the  damage  by  fire 
only,"  the  burden  was  on  the  assured 
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to  prove  that  the  loss  was  caused  by 
fire,  where  a  boiler  exploded  and  fire 
ensued.  John  Davis  &  Co.  v.  In- 
surance Co.,  115  Mich.  382,  y2>  N.  W. 
393- 

Hurricane Where  a  policy  in- 
sured plaintiff  against  loss  by  fire, 
except  fire  caused  by  a  hurricane, 
etc.,  and  it  appeared  that  the  build- 
ing had  been  blown  down,  at  least 
partially,  just  before  the  fire,  it  was 
held  that  the  plaintifif  must  prove,  by 
a  preponderance  of  the  evidence, 
that  the  fire  was  not  caused  by  the 
hurricane.  Pelican  F.  Ins.  Co.  v. 
Troy  Co-operative  Ass'n,  jy  Tex. 
225,  13   S.  W.  980. 

Lightning —  For  insufficient  evi- 
dence of  the  destruction  of  a  build- 
ing by  lightning,  see  Clark  v.  Frank- 
lin Farmers'  Mut.  F.  Ins.  Co.,  iii 
Wis.  65,  86  N.  W.  549. 

For  insufficient  evidence  that  in- 
juries to  horses  were  caused  by  light- 
ning or  high  wind,  see  Wilson  v. 
Hawkeye  Ins.  Co.,  70  Iowa  gi,  30 
N.  W.  22. 

Default    of   Employe Where    an 

agent  is  charged  with  the  exclusive 
duty  of  receiving  and  disbursing 
funds  and  of  keeping  books  of  ac- 
count thereof,  and  the  books  show 
the  receipt  of  funds  which  have  not 
been  accounted  for  by  him,  it  will 
be  presumed  that  he  has  received  and 
'dishonestly  appropriated  the  funds  to 
his  own  use  in  an  action  on  a  policy 
insuring  his  employer  against  his 
dishonesty.  Guarantee  Co.  v.  Mutual 
Bldg.  &  Loan  Ass'n,  57  111.  App. 
254. 

23.  Paddock  z>.  Coniinercial  Ins. 
Co.,  104  Mass.  521 ;  Cory  v.  Boyls- 
ton  F.  Ins.  Co.,  107  Mass.  140,  9 
Am.  Rep.  14;  Heebner  v.  Eagle  Ins. 
Co.,    ID  Gray    (INIass.)    131,   69  Am. 

Vol.  VII 


546 


INSURAACB. 


ficiary  under  a  life  policy  must  establish  the  death  of  the  person 
insured  by  a  prci)onderance  of  the  evidence.-^     The  insured  or  bene- 


Dec.  308;  Baker  v.  Manufacturers' 
Ins.  Co.,  12  Gray  (Mass.)  603;  Pad- 
dock t'.  Franklin  Ins.  Co.,  11  Pick. 
(Mass.)  227;  Van  Vliet  i\  Green- 
wich Ins.  Co.,  14  Daly  (N.  Y.)  496; 
McCarthy  v.  St.  Paul  F.  &  M.  Ins. 
Co.,  19  Misc.  274,  43  N.  Y.  Supp. 
343;Ber\vind  v.  Greenwich  Ins.  Co., 
21  Jones  &  S.  (N.  Y.)  102;  Hicks 
V.  Fitzsimmons,  r  Wash.  C.  C. 
279,  12  Fed.  Cas.  No.  6460. 

Marine  Losses.  —  For  sufficient 
evidence  that  the  loss  of  a  vessel  re- 
sulted from  a  fire,  see  Pointer  v. 
Merchants'  Mut.  Ins.  Co.,  20  La. 
Ann.  100. 

For  sufficient  evidence  of  a  bar- 
ratrous sale  or  loss  by  a  master  see 
Meyer  t'.  Great  Western  Ins.  Co.,  104 
Cal.  381,  38  Pac.  82;  Atkinson  v. 
Great  Western  Ins.  Co.,  65  N.  Y. 
531. 

For  the  sufficiency  of  proof  of 
total  loss  of  a  vessel  by  capture  see 
Door  V.  Pope,  8  Pick.    (Mass.)   232. 

For  insufficient  evidence  of  unsea- 
worthiness causing  the  slacking  of  a 
cargo  of  lime,  see  Singleton  v. 
Phenix  Ins.  Co.,  132  N.  Y.  298,  30 
N.  E.  839. 

It  is  for  the  assured  to  distinguish 
between  losses  arising  from  perils  of 
the  sea  insured  against  and  other 
causes.  Paddock  v.  Commercial  Ins. 
Co.,  104  Mass.  521.  But  see  Wood- 
ruff V.  Commercial  Mut.  Ins.  Co.,  2 
Hilt.  (N.  Y.)  130. 

Evidence  of  seaworthiness  at  the 
beginning  of  a  voyage  creates  no 
presumption  that  injuries  to  a  vessel 
were  occasioned  by  some  extraor- 
dinary peril.  Donnell  v.  Columbian 
Ins.  Co.,  2  Sumn.  366,  7  Fed.  Cas. 
No.  3987;  Bullard  z'.  Roger  Williams 
Ins.  Co.,  I  Curt.  C.  C.  148,  4  Fed. 
Cas.  No.  2122;  Alartin  v.  Fishing 
Ins.  Co.,  20  Pick.  (Mass.)  389,  32 
Am.  Dec.  220.  But  compare  Moores 
V.  Louisville  Underwriters,  14  Fed. 
226. 

Damage  From  Sea  Water There 

is  no  presumption  that  goods  found 
damaged  from  sea  water  were  in- 
jured by  perils  of  the  sfia.  Fleming 
r.  Alarine  Ins.  Co.,  3  Watts  &  S. 
(Pa.)    144,    38    Am.    Dec.    747;    Van 
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Vliet  i:  Greenwich  Ins.  Co.,  14  Daly 
(N.  Y.)  496.  See  also  Levy  v.  Mer- 
cantile Mut.  Ins.  Co.,  5  Pa.  L.  J. 
28a;  Fleming  v.  Insurance  Co.,  12 
Pa.  St.  391. 

Disappearance  of  Vessel.  —  Where 
a  vessel  sails  in  an  apparently  sea- 
worthy condition  and  is  never  heard 
from,  the  presumption  is  that  it  was 
lost  from  some  extraordinary  peril. 
Paddock  v.  Franklin  Ins.  Co.,  il 
Pick.    (Mass.)    227. 

Where  a  vessel  sailed  on  a  coast- 
ing trip  and  was  not  heard  from  for 
a  year  it  was  presumed  to  have  been 
lost.  Gordon  v.  Bowne,  2  Johns. 
(N.  Y.)   150. 

Where  a  contract  of  insurance  ex- 
pires while  a  vessel  is  supposed  to 
be  on  a  voyage  and  the  vessel  is 
reinsured  for  a  different  sum,  there 
is  no  presumption  of  law,  in  the  ab- 
sence of  evidence,  that,  being  un- 
heard from,  it  was  lost  while  the 
first  policy  was  in  force.  Clifford  v. 
Thomaston  Mut.  Ins.  Co.,  50  Ale. 
197,  79  Am.  Dec.  606. 

24.  Winter  v.  Supreme  Lodge 
Knights  Pythias  of  the  World,  96 
Mo.  App.  I,  69  S.  W.  662;  Wack- 
erle  v.  INIutual  L.  Ins.  Co.,  14  Fed.  23. 

Where  the  policy  does  not  require 
the  notice  of  death  to  show  the 
cause  thereof,  plaintiff  makes  a  prima 
facie  case  when  he  proves  the  death 
of  the  insured  only.  Buffalo  Loan, 
Trust  &  Safe  Deposit  Co.  v.  Knights 
Templar  &  Masonic  Aid  Ass'n,  56 
Hun  303,  9  N.  Y.  Supp.  346. 

Weight  of  Evidence It  is  suffi- 
cient to  prove  the  death  of  the  in- 
sured by  a  preponderance  of  the  evi- 
dence. Fidelity  Mut.  L.  Ass'n  v. 
Mettler,  185  U.  S.  308. 

Unexplained  Absence The  pre- 
sumption of  the  death  of  an  insured 
person  arising  from  the  grant  of 
letters  of  administration  upon  his 
estate  was  held  not  to  be  overcome 
conclusively  by  proof  that  he  had 
been  seen  alive  and  well  three  years 
before.  Tisdale  z'.  Connecticut  Mut. 
L.   Ins.   Co.,  28   Iowa   12. 

Accidental  Drowning For  cir- 
cumstantial evidence  indicating  that 
the    insured    had    accidentally    fallen 
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ficiary  under  an  accident  policy  has  the  burden  of  proving  that 
the  injury  resulted  from  external,  violent  and  accidental  means.-'^ 
b.  Exceptions. — Propert\  Insurance.  —  Where  a  loss  is  shown 
to  have  occurred  apparently  from  a  cause  or  peril  insured  against, 
the  burden  of  proving  any  matter  in  excuse  of  payment  is  upon 
the  insurer.-**     It  is  for  the  insurer  to  establish  that  a  property  loss 


overboard  and  been  drowned  see 
Lancaster  v.  Washington  L.  Ins.  Co., 

62  Alo.  121  ;  Travelers  Ins.  Co.  v. 
Kosch,  23  Ohio  Cir.   Ct.  491. 

For  sufficient  evidence  of  drown- 
ing while  fishing,  sec  Konrad  z'. 
Union  Casualty  &  Surety  Co.,  49  La. 
Ann.    636,   21    So.    721. 

For  insufficient  evidence  of  the 
death  of  the  insured,  who  had  disap- 
peared under  circumstances  indicat- 
ing possible  drowning,  see  Nelson  v. 
Masonic  Mut.  L.  Ins.  Ass'n,  57  App. 
Div.  214,  68  N.  Y.  Supp.  290. 

25.  United  States.  —  Travelers' 
Ins.  Co.  V.  McConkey,  127  U.  S.  661 ; 
National  Masonic  Ace.  Ass'n  v. 
Shryock,  20  C.  C.  A.  3,  36  U.  S. 
App.  658,  73  Fed.  774;  Aetna  L.  Ins. 
Co.  V.  Vandecar,  86  Fed.  282. 

lozva.  —  Carnes  v.  Iowa  State 
Traveling  Men's  Ass'n,  106  Iowa 
281,  76  N.  W.  683;  Taylor  v.  Pacific 
Mut.  L.  Ins.  Co.,  no  Iowa  621,  82 
N.  VV.  326. 

Kentucky.  — •  Couadeau  v.  Ameri- 
can Ace.  Ins.  Co.,  95  Ky.  280,  15 
Ky.  L.  Rep.  667,  25  S.  W.  6. 

Louisiana.  —  Kling  v.  Masons'  Fra- 
ternal Ace.  Ass'n,  104  La.  763,  29 
So.  332. 

Michigan.  —  Merrett  i>.  Preferred 
Masonic  Mut.  Ace.  Ass'n,  98  Mich. 
338,  57  N.  W.  169.  . 

Missouri.  —  Laessig  v.  Travelers' 
Protective  Ass'n,  169  Mo.  272,  69 
S.   VV.  469- 

New  York.  —  Whitlatch  v.  Fidelity 
&  Casualty  Co.,  149  N.  Y.  45,  43 
N.  E.  405,  reversing  78  Hun  262,  28 
N.  Y.  Supp.  951. 

Texas.  —  Maryland  Casualty  Co. 
V.  Glass,  29  Tex.  Civ.  App.  159,  67 
S.  W.   1062. 

IVisconsin.  —  Johns  v.  Northwest- 
ern Mut.   Relief  Ass'n,  90  Wis.    332, 

63  N.  W.  276,  41   L.  R.  A.  587. " 
This    general    burden   of   proof    is 

not  changed  by  the  fact  that  the  in- 
surer pleads  that  the  insured's  death 
was    by    suicide.     Whitlatch    v.    Fi- 


delity &  Casualty  Co.,  149  N.  Y.  45, 
43  N.  E.  405- 

The  failure  of  the  msured  to  speak 
to  his  attending  physician  of  an  ac- 
cident is  not  conclusive  evidence  that 
it  did  not  occur.  Travelers'  Ins.  Co. 
V.  Hunter,  30  Tex.  Civ.  App.  489,  70 
S.  W.  798. 

For  sufficient  evidence  of  accident 
see  Stout  V.  Pacific  Mut.  L.  Ins. 
Co.,  130  Cal.  471,  62  Pac.  732;  Com- 
mercial Mut.  Ace.  Co.  V.  Bates,  74 
111.  App.  335,  afHrmcd  176  111.  I94,  52 
N.  E.  49;  Smith  V.  Aetna  L.  Ins.  Co., 
115  Iowa  217,  88  N.  W.  368;  Wasey 
V.  Travelers'  Ins.  Co.,  126  Mich.  119, 
85  N.  W.  459;  Loesch  v.  Union 
Casualty  &  Surety  Co.  (Mo.),  75 
S.  W.  621 ;  Woodmen  Ace.  Ass'n  v. 
Hamilton  (Neb.),  96  N.  W.  989,  97 
N.  W.  1017;  Landon  v.  Preferred 
Ace.  Ins.  Co.,  167  N.  Y.  577,  60 
N.  E.  1 1 14;  Aetna  L.  Ins.  Co.  v. 
Hicks,  23  Tex.  Civ.  App.  74,  56  S. 
W.  87;  Long  Dock  Mills  &  El.  Co. 
V.  Mannheim  Ins.  Co.,   123  Fed.  861. 

For  insufficient  evidence  of  acci- 
dent see  Thurber  v.  Commercial 
Travelers'  Mut.  Ace.  Ass'n,  32  App. 
Div.  636,  52  N.  Y.  Supp.  1071. 

Direct  Proof —  A  provision  in  an 
accident  policy  that  evidence  of  the 
injury  causing  death  should  be  "di- 
rect and  affirmative  "  was  held  not 
to  change  the  rules  of  evidence  as  to 
the  sufficiency  thereof.  Reynolds  v. 
Equitable  Ace.  Ass'n,  49  Hun  605, 
I   N.  Y.   Supp.   738. 

And  "  direct  and  positive "  proof 
that  death  or  personal  injury  was 
caused  by  external  violence  and  ac- 
cidental means  may  be  furnished  by 
the  nature  of  the  injury  itself  and 
surrounding  circumstances.  Peck  v. 
Equitable  Ace.  Ass'n,  52  Hun  255, 
5  N.  Y.  Supp.  215;  Accident  Ins. 
Co.  V.  Bennett,  90  Tenn.  256,  16  S. 
W.  723.  See  also  Cronkhite  v.  Trav- 
elers' Ins.  Co.,  75  Wis.  116,  43  N. 
W.  731,   17  Am.   St.  Rep.    184. 

26.     Traders'  Ins.  Co.  r.  Catlin,  71 
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was  caused  by  the  negligence  of  the  assured,-^  or  by  his  willful  act,-' 
or  that  it  came  within  exceptions  against  its  liability  in  the  policy.-" 


111.  App.  569;  Kingslcy  v.  New 
Eng-laiul  Alut.  F.  Ins.  Co.,  8  Cusli. 
(.Mass.)  393. 

27,  Schultz  V.  Pacific  Ins.  Co.,  14 
Fla.  yz;  Traders'  Ins.  Co.  v.  Callin, 
71  111.  App.  569;  Spencer  v.  Farm- 
ers' Mut.  Ins.  Co.,  79  Mo.  App.  213, 
2  Mo.  App.  Rep'r  277;  Morris  v. 
Farmers'  Mut.  F.  Ins.  Co.,  63  Minn. 
420,  65  N.  W.  655;  Slocovich  V. 
Orient  Mut.  Ins.  Co.,  108  N.  Y.  56, 
14  N.  E.  802;  Wolters  v.  Western 
Assur.  Co.,  95  Wis.  265,  70  N.  W. 
62;  Union  Ins.  Co.  v.  Smith,  124  U. 
S.  405 ;  Huchberger  v.  Merchants' 
F.  Ins.  Co.,  4  Biss.  265,  12  Fed.  Cas. 
No.  6822,  affirmed   12  Wall.   164. 

Negligence It     was     held     that 

there  was  a  presumption  of  negli- 
gence arising  from  the  breakijig  of 
a  plate-glass  window  while  shoveling 
snow  from  the  roof  of  a  building. 
Lloyds  Plate  Glass  Co.  v.  Powell,  16 
Rap.  Jud.  Que.   C.   S.  432. 

For  evidence  of  reasonable  efforts 
to  protect  property  after  a  fire  see 
Boak  Fish  Co.  v.  Manchester  F. 
Assur.  Co.,  84  Minn.  419,  87  N.  W. 
932. 

28.  Morley  v.  Liverpool,  London 
&  Globe  Ins.  Co.,  92  Mich.  590,  52 
N.  W.  939;  American  Mut.  Ins.  Co. 
V.  Anderson,  33  N.  J.  L.  151 ;  Sloco- 
vich V.  Orient  Mut.  Ins.  Co.,  108  N. 
Y.  56,  14  N.  E.  802;  Mars  v.  Vir- 
ginia Home  Ins.  Co.,  17  S.  C.  514; 
Dwyer  v.  Continental  Ins.  Co.,  57 
Tex.  181;  Fire  Ass'n  v.  Jones  (Tex. 
Civ.  App.),  40  S.  W.  44;  Alamo  F. 
Ins.  Co.  V.  Lancaster,  7  Tex.  Civ. 
App.  677,  28  S.  W.  126;  Huchberger 
V.  Merchants'  F.  Ins.  Co.,  4  Biss. 
'265,   12  Fed.  Cas.   No.  6822,  affirmed 

12  Wall.  164;  Sibley  v.  St.  Paul  F. 
&  M.  Ins.  Co.,  9  Biss.  31,  22  Fed. 
Cas.  No.  12,830;  Carlwitz  v.  Ger- 
mania  F.  Ins.  Co.,  5  Fed.  Cas.  No. 
2415a;  Howell  V.  Hartford  F.  Ins. 
Co.,  12  Fed.  Cas.  No.  6780. 

For  insufficient  evidence  of  a  will- 
ful burning  of  property  see  Goodwin 
V.  Merchants'  &  Bankers'  Mut.  Ins. 
Co.,  118  Iowa  601,  92  N.  W.  894. 

Barratry —  The  consent  of  the 
owner  to  an  act  of  barratry  is  not 
proved  by   showing  his  presence   on 
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the  vessel  at  the  time.  Millaudon  v. 
New  Orleans  ins.  Co.,  11  Mart.  (O. 
S.)    (La.)  602,  13  Am.  Dec.  358. 

If  loss  from  an  act  of  barratry  be 
shown,  the  burden  of  proof  is  on  the 
insurer  to  establish  any  matter  that 
relieves  it  from  the  liability.  Barry 
V.  Louisiana  Ins.  Co.,  11  Mart.  (O. 
S.)  (La.)  202;  Millaudon  v.  New 
Orleans  Ins.  Co.,  11  Mart.  (O.  S.) 
(La.)  602,  13  Am.  Dec.  358;  Russ 
r.  Waldo  .Mut.  Ins.  Co.,  52  Me.  187; 
Steinbach  v.  Ogden,  3  Caines  (N. 
Y.)  i;  Kendrick  v.  Delafield,  2 
Caines  (N.  Y.)  67. 

For  sufficient  evidence  of  a  willful 
marine  loss  see  Voisin  v.  Commercial 
Mut.  Ins.  Co.,  32  Misc.  393,  66  N. 
Y.  Supp.  638. 

29.  Blasingame  r.  Home  Ins.  Co., 
75  Cal.  633,  17  Pac.  925;  TrarLS- 
atlantic  F.  Ins.  Co.  v.  Bamberger 
(Ky.),  II  S.  W.  595- 

Contra.  —  Pelican  Ins.  Co.  v.  Troy 
Co-operative  Ass'n,  77  Tex.  225,  13 
S.  W.  980 ;  Phoenix  Ins.  Co.  v.  Boren, 
83  Tex.  97,  18  S.  W.  484;  Hartford 
F.  Ins.  Co.  V.  Watt  (Tex.  Civ.  App.), 
39  S.  W.  200. 

Fall  of  Building.  —  Where  the 
policy  provided  that  it  should  be 
void  if  the  building  should  fall  ex- 
cept as  the  result  of  fire,  it  was  held 
that  it  was  for  the  insurer  to  prove 
that  the  fall  of  the  building  was  not 
due  to  the  fire.  Phenix  Ins.  Co.  v. 
Luce,  123  Fed.  257;  N.  &  M.  Fried- 
man Co.  V.  Atlas  Assur.  Co.,  133 
Mich.  212,  94  N.  W.  757. 

A  provision  placed  with  other 
provisos  that  the  insurer  should  not 
be  liable  if  the  insured  bulding  fell 
except  as  the  result  of  fire,  was  held 
not  to  require  the  assured  to  prove 
that  the  building  did  not  fall  from 
other  causes;  nor  did  an  allegation 
in  the  complaint  that  the  loss  was 
not  due  to  any  of  the  causes  excepted 
by  the  policy  change  the  rule.  West- 
ern Assur.  Co.  V.  J.  H.  Mohlman  Co., 
51  U.  S.  App.  577,  28  C.  C.  A.  157, 
83  Fed.  811,  40  L.  R.  A.  561. 

Where  the  policy  provides  against 
recovery  where  a  building  falls  ex- 
cept as  the  result  of  fire,  and  prop- 
erty is  destroyed  in  a  fire,  the  bur- 
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c.  Seazi'orfhiiicss.  —  Where  a  vessel  or  cargo  is  lost  or  damaged 
upon  encountering  some  peril  insured  against,  the  burden  is  upon 
the  insurer  to  prove  that  the  loss  was  due  to  unseaworthiness  or 
other  excepted  cause.'*" 

d.  Used  in  Violation  of  Law.  —  Where  property  is  lost  or  dam- 
aged while  being  operated  or  used  in  violation  of  law,  the  assured 
must  show  that  such  operation  or  use  did  not  contribute  to  the 
injury.^^ 

e.  Life  Insurance.  —  Where  the  death  of  an  insured  person  is 
established,  the  burden  rests  upon  the  insurer  to  prove  that  it 
resulted  from  the  wrongful  act  of  the  beneficiary,^-  or  from  any 
cause  excepted  in  the  policy. ^^  Thus  the  insurer  must  prove  the 
use  of  narcotics  by  the  insured,  or  his  intoxication  or  intemperance, 
when  relied  upon  as  a  defense.^* 

f.  Accident  Insurance.  —  Where  an  injury  or  death  is  shown  to 
have  resulted  from  external  and  violent  means,  the  burden  is  upon 
the  insurer  against  accident  to  prove  that  it  was  occasioned  by  the 


den  is  generally  upon  the  insurer  to 
prove  that  the  fall  of  the  building 
was  not  due  to  fire.  Western  Assur. 
Co.  V.  J.  H.  Alohlman  Co.,  83  Fed. 
811 ;  London  &  Lancashire  F.  Ins.  Co. 
V.  Crunk,  91  Tenn.  376,  23  S.  W. 
140. 

30,  Dupeyre  v.  Western  M.  &  F. 
Ins.  Co.,  2  Rob.  (La.)  457,  38  Am. 
Dec.  218;  Pointer  ^'.  Merchants'  Mut. 
Ins.  Co.,  20  La.  Ann,  100;  Walsh  t'. 
Washington  M.  Ins.  Co.,  32  N.  Y. 
427;  Brown  z/.  Girard,  4  Yeates  (Pa.) 
115,  2  Am.  Dec.  400;  Baker  v.  Mer- 
chants' Mut.  Ins.  Co.,  16  Fed.  gi6. 

Sinking    of    River   Boat Where 

seaworthiness  at  the  beginning  of  a 
river  voyage  was  shown,  the  sinking 
of  the  vessel  in  fair  weather  without 
apparent  peril  was  presumed  to  have 
resulted  from  some  peril  of  naviga- 
tion. IMoores  v.  Louisville  Under- 
writers,  14  Fed.  226. 

31.  Violation  of  Law Evidence 

that  a  tug  boat  was  overloaded  in 
violation  of  a  statute  imposed  upon 
the  assured  the  burden  of  showing 
that  the  overloading  did  not  cause  or 
contribute  to  its  loss.  McCarthy  v. 
St.  Paul  F.  &  AI.  Ins.  Co.,  19  .Misc. 
274,    43    N.    Y.    Supp.    343. 

Where  a  vessel  is  lost  by  strand- 
ing while  running  with  a  defective 
compass  at  high  speed  in  a  fog,  in 
violation  of  a  statute,  the  assured 
must  prove  that  neither  the  speed  nor 
defective  compass  contributed  to  the 


loss.  Richelieu  &  Ontario  Nav.  Co. 
V.  Boston  M.  Ins.  Co.,  136  U.  S. 
408,  J.  c.  26  Fed.  596. 

32.  Prather  v.  Michigan  Mut.  L. 
Ins.  Co.,   19  Fed.  Cas.   No.    11,368. 

For  insufficient  evidence  of  the 
poisoning  of  the  insured  by  the  bene- 
ficiary see  Mutual  L.  Ins.  Co.  v.  Mel- 
lott  (Tex.  Civ.  App.),  57  S.  W.  887. 

33.  Mulville  v.  Pacific  Mut.  L. 
Ins.  Co.,  19  Mont.  95,  47  Pac.  650; 
Woodmen  of  the  World  v.  Gilliland, 
II  Okla.  384,  67  Pac.  485;  Wolters 
V.  Western  Assur.  Co.,  95  Wis.  265, 
70  N.  W.  62. 

34.  Newman  v.  Covenant  Mut. 
Ins.  Ass'n,  76  Iowa  56,  40  N.  W.  87, 
14  Am.  St.  Rep.  196,  i  L.  R.  A.  659; 
Van  Valkenburgh  v.  American  Pop- 
ular L.  Ins.  Co.,  70  N.  Y.  605;  New 
York  L.  Ins.  Co.  v.  La  Boiteaux,  5 
Ohio  Dec.   242. 

Intemperance —  Where  the  con- 
tract of  the  insurer  was  to  pay  if 
in  the  opinion  of  its  surgeon  in  chief 
the  death  of  the  insured  was  not 
caused  by  intemperance,  it  was  held 
that  the  condition  was  precedent  to 
the  right  of  recovery,  and  the  bene- 
ficiary must  prove  the  surgeon's  de- 
cision or  account  satisfactorily  for 
its  absence.  Campbell  v.  American 
Popular  L.  Ins.  Co.,  I  MacArthur 
(D.   C.)   246,  29  Am.  Rep.  591. 

For  sufficient  proof  of  death  from 
intemperance  see  Miller  v.  Mutual 
Ben.  Ins.  Co.,  34  Iowa  222. 
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willful  act  of  tiie  insured,"^  or  by  his  negligence  or  unnecessary 
exposure  to  danger,'"^  or  while  he  was  in  a  prohibited  or  excepted 
position  or  place,"  or  while  he  was  intoxicated,''**  or  from  existing 


For  insufficicnl  evidence  of  intem- 
perance see  Arnold  v.  Connecticut 
A'lut.  L.  Ins.  Co.,  95  Me.  331,  49  Atl. 
1 103;  Newman  v.  Covenant  Mut.  Ins. 
Ass'n,  76  Iowa  56,  40  N.  VV.  87,  14 
Am.  St.  Rep.  196,  i  L.  R.  A.  659. 

35.  For  evidence  tending  to  prove 
that  the  insured  shot  himself  will- 
fully, see  Long  v.  Travelers'  Ins. 
Co.,  113  Iowa  259,  85  N.  W.  24. 

36.  Illinois.  —  Fidelity  &  Casu- 
alty Co.  V.  Sittig,  181  111.  Ill,  54  N. 
H.  903,  48  L.  R.  A.  359. 

loiva.  —  Sutherland  v.  Standard  L. 
&  Ace.  Ins.  Co.,  87  Iowa  505,  54  N. 
W.  453 ;  Follis  V.  United  States'  Mut. 
Ace.  Ass'n,  94  Iowa  435,  62  N.  VV. 
807,  28  L.  R.  A.  78. 

MassacJiusetts. — Freeman  v.  Trav- 
elers' Ins.  Co.,  144  Mass.  572,  12  N. 
E.  2>72;  Badenfield  v.  Massachusetts 
Mut.  Ace.  Ass'n,  154  Mass.  jj,  27 
N.  E.  769,  13  L.   R.   A.  263. 

Michigan.  —  Hess  v.  Preferred 
Masonic  Mut.  Ace.  Ass'n,  112  Mich. 
196,  70  N.  W.  460,  40  L.  R.  A.  444. 

Missouri.  —  Jamison  v.  Continental 
Casualty  Co.,  104  Mo.  App.  306,  78 
S.  W.  812. 

Nezv  York.  —  Williams  v.  United 
States  Mut.  Ace.  Ass'n,  82  Hun  268, 
31  N.  Y.  Supp.  343,  aiifirmcd  147  N. 
Y.  693,  42  N.  E.  726. 

Ohio.  —  North  American  Ace.  Ins. 
Co.  V.  Gulick,  25  Onio  Cir.  Ct.  395. 

Pennsylvania.  —  Dougherty  v.  Pa- 
cific Mut.  L.  Ins.  Co.,  154  Pa.  St.  385, 
25  Atl.  739. 

■Unnecessary  Exposure  to  Danger. 
For  sufficient  evidence  that  the  in- 
sured, who  was  killed  by  a  railroad 
train,  did  not  commit  suicide  or  vol- 
untarily expose  himelf  to  unnecessary 
danger,  see  Williams  v.  United  States 
Mut.  Ace.  Ass'n,  82  Hun  268,  31  N. 
Y.  Supp.  343,  afHrmed  147  N.  Y. 
693,  42  N.  E.  726. 

For  insufficient  evidence  that  an 
injury  inflicted  in  a  fight  was  un- 
intentional, see  Northwestern  Ben. 
Soc.  V.  Dudley,  27  Ind.  App.  327,  61 
N.  E.  207. 

For  insufficient  evidence  of  un- 
necessary exposure  to  danger,  see 
Fidelity  &  Casualty  Co.  v.  Sittig,  181 
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111.  Ill,  54  N.  E.  903,  48  L.  R.  A, 
359;  Union  Casualty  &  Surety  Co. 
V.  (joddard,  25  Ky.  L.  Rep.  1035,  76 
S.  W.  832;  Lilly  V.  Preferred  Ace. 
Ins.  Co.,  41  Misc.  8,  83  N.  Y.  Supp. 
585;  Lilly  V.  Preferred  Ace.  Ins.  Co., 
92    App.    Div.   614,   87    N.    Y.    Supp. 

II39- 

37.  Place   of   Danger That   the 

insured  was  a  passenger  on  a  train 
and  that  he  was  found  at  an  inter- 
mediate station  lying  between  the 
station  platform  and  the  nearer  rail 
with  his  legs  crushed  was  held  not 
to  relieve  the  insurer  of  the  burden 
of  proving  that  insured's  death  was 
caused  by  being  on  the  platform  of 
a  moving  train  or  by  attempting  to 
board  a  moving  train.  Anthony  v. 
Mercantile  Mut.  Ace.  Ass'n,  162 
Mass.  354,  38  N.  E.  973,  44  Am.  St. 
Rep.  367,  26  L.  R.  A.  406. 

A  coroner's  verdict  furnished  by 
plaintifif  as  part  of  the  proofs  of 
death,  finding  that  the  insured  was 
killed  while  walking  on  a  railroad 
track,  was  held  not  to  cast  the  bur- 
den on  plaintiff  to  show  that  insured 
was  not  so  killed.  Dougherty  v.  Pa- 
cific Mut.  L.  Ins.  Co.,  154  Pa.  St. 
385,  25  Atl.  739. 

Hazardous  Occupation.  —  Where 
the  policy  provided  that,  if  the  in- 
sured were  killed  while  engaged  in 
any  occupation  classed  by  the  in- 
surer as  more  hazardous  than  the  in- 
sured's occupation  as  given  in  the  ap- 
plication, the  beneficiary  should  re- 
ceive a  reduced  sum,  it  was  held  that 
a  plaintiff  suing  for  the  whole  sum 
must  prove  that  the  insured  was  not 
engaged  in  a  more  hazardous  occupa- 
tion when  killed.  American  Ace. 
Co.  7'.  Carson,  99  Ky.  441,  36  S.  W. 
169,  59  Am.  St.  Rep.  473,  34  L.  R. 
A.  301. 

38.  Sutherland  v.  Standard  L.  & 
Ace.  Ins.  Co.,  87  Iowa  505,  54  N.  W. 
453;  Jones  V.  United  States  Mut. 
Ace.  Ass'n,  92  Iowa  652,  61  N.  W. 
485;  Follis  V.  United  States  Mut. 
Ace.  Ass'n,  94  Iowa  435,  62  N.  W. 
807,  28  L.  R.  A.  78;  Couadeau  v. 
American  Ace.  Ins.  Co.,  95  Ky.  280, 
15  Ky.  L.  Rep.  (£7,  25  S.  W.  6. 
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disease  or  any  cause  excepted  in  the  policy.'"^  The  law  presumes, 
prima  facie,  that  the  death  of  a  person  by  external,  violent  and  un- 
known means  was  due  to  accident,  and  not  to  the  wrongful  act 
of  another.*" 


Intoxication. —  For  insufficient  ev- 
idence to  prove  the  intoxication  of 
the  insured  when  injured,  or  that 
death  resulted  from  intemperance, 
see  Prader  v.  National  Masonic  Ace. 
Ass'n,  95  Iowa  149,  63  N.  W.  601 ; 
Travelers'  Ins.  Co.  v.  Harvey.  82  Va. 
949,  5  S.  E.  553- 

39.  Metropolitan  L.  Ins.  Co.  v. 
McKenna,  73  111.  App.  283 ;  Hester 
V.  Fidelit}'  &  Casualty  Co.,  69  Mo. 
App.  186;  Interstate  Casualty  Co.  v. 
Bird,  18  Ohio  Cir.  Ct.  483,  10  O.  C. 
D.  211.  But  see  Tolmie  v.  Fidelity 
&  Casualty  Co.,  95  App.  Div.  352,  88 
N.  Y.  Supp.  717. 

The  burden  is  not  cast  upon  the 
plaintiff  because  he  unnecessarily  an- 
ticipates and  negatives  an  exception 
in  his  complaint.  Jones  v.  United 
States  ]\lut.  Ace.  Ass'n,  92  Iowa  652, 
61   N.  W.  48.=;. 

The  plaintiff  must  establish  that 
accident  was  the  sole  cause  of  death, 
independent  of  all  other  causes, 
where  such  is  the  language  of  the 
policJ^  National  Masonic  Ace.  Ass'n 
V.  Shryock,  20  C.  C.  A.  3,  36  U.  S. 
App.  658,  72,  Fed.  774. 

Intervening   Disease Where   an 

accident  is  shown  to  have  happened, 
the  insurer  must  prove  that  death 
resulted  from  disease.  McCarthy  v. 
Travelers'  Ins.  Co.,  8  Biss.  362,  15 
Fed.  Cas.  No.  8682. 

For  evidence  to  sustain  the  verdict 
of  a  jury  that  death  resulted  from  a 
fall  and  not  from  disease  of  long 
standing,  see  Hall  v.  American  Ma- 
sonic Ace.  Ass'n,  86  Wis.  518,  57  N. 
\V.  366. 

For  sufficient  evidence  to  sustain  a 
finding  that  insured  died  from  acci- 
dent and  not  from  typhoid  fever,  see 
Standard  L.  &  Ace.  Ins.  Co.  v. 
Thomas,  13  Ky.  L.  Rep.  593,  17  S.  W. 

275- 

Where    the    evidence  of    plaintiff 

tended  to  prove  that  the  insured  died 

of  hemorrhage  caused  by  an  acci- 
dental   fall,    the    burden    of    proving 

that   he   died  of  cancer  rested   upon 

the    insurer.     Fetter    v.  Fidelity    & 


Casualty  Co.,  174  Mo.  256,  7;^  S.  W. 
592,  61  L.  R.  A.  459- 

Hernia — Where  an  accident  pol- 
icy provided  that  the  insurer  should 
not  be  liable  for  injury  or  death  re- 
sulting wholly  or  in  part  from  hernia, 
it  was  held  that  after  it  was  shown 
that  an  injury  to  the  insured  re- 
sulted from  an  accident,  it  was  for 
the  insurer  to  show  that  an  existing 
hernia  contributed  to  the  injury;  but 
it  was  sufficient  to  show  that  it  ren- 
dered the  consequences  more  serious. 
Thornton  v.  Travelers'  Ins.  Co.,  116 
Ga.  121,  42  S.  E.  287. 

For  insufficient  evidence  to  prove 
that  the  hernia  from  which  the  in- 
sured died  existed  prior  to  the  ac- 
cident which  was  claimed  to  have 
caused  it,  see  Travelers'  Ins.  Co.  v. 
Murray,  16  Colo.  296,  26  Pac.  774- 

Vertigo.  —  For  insufficient  evi- 
dence to  prove  that  the  fall  which 
caused  the  death  of  the  insured  was 
caused  by  fits  or  vertigo,  see  Meyer 
V.  Fidelity  &  Casualty  Co.,  96  Iowa 
378,  65  N.  W.  328;  Larkin  v.  Inter- 
state Casualty  Co.,  43  App.  Div.  365, 
60  N.  Y.  Supp.  205 ;  Interstate 
Casualty  Co.  v.  Bird,  18  Ohio  Cir. 
Ct.  483,  10  O.  C.  D.  211. 

Anesthetic The  burden  of  prov- 
ing that  the  death  of  the  insured 
resulted  solely  from  the  administra- 
tion of  an  anesthetic  by  a  physician 
rests  upon  the  olaintiff.  Maryland 
Casualty  Co.  v.  Glass,  29  Tex.  Civ. 
App.    159,  67   S.   W.   1062. 

40.  Lampkin  .v.  Travelers'  Ins. 
Co.,  II  Colo.  App.  249,  52  Pac.  1040; 
Gulderkirch  v.  United  States  iMut. 
Ace.  Ass'n,  5  N.  Y.  Supp.  428; 
Stevens  v.  Continental  Casualty  Co., 

12  N.  D.  463,  97  N.  W.  862;  Coburn 
V.  Travelers'  Ins.  Co.,  145  Mass.  226, 

13  N.  E.  604;  Accident  Ins.  Co.  v. 
Bennett,  90  Tenn.  256,  16  S.  W.  723; 
Cronkhite  v.  Travelers'  Ins.  Co.,  75 
Wis.  116,  43  N.  W.  731,  17  Am.  St. 
Rep.  184;  Travelers'  Ins.  Co.  v. 
]\IcConkey,  127  U.  S.  661 ;  Railway 
Officials   &   Employes    Ace.   Ass'n  v. 
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g.  Suicide.  —  Both  in  life  and  accident  insurance  the  law  pre- 
sumes, prima  facie,  that  the  death  of  an  insured  person  resulted 
from  natural  causes  or  accident  rather  than   from  suicide/^     It  is 


Drumniond,  56  Neb.  235,  76  N.  W. 
562. 

41.  United  States.  —  Keels  v. 
Mutual  Reserve  Fund  L.  Ass'n,  29 
Fed.  198;  Travelers'  Ins.  Co.  v. 
McConkey,  127  U.  S.  661 ;  Con- 
necticut Mut.  L.  Ins.  Co.  z'.  Mc- 
Whirter,  19  C.  C.  A.  519,  44  U.  S. 
App.  492,  -J 2)  Fell.  444;  Standard  L. 
&  Ace.  Ins.  Co.  V.  Thornton,  40  C. 
C.  A.  564,  100  Fed.  582,  49  L.  R.  A. 
116;  .Union  Mut.  L.  Ins.  Co.  v. 
Payne,  45  C.  C.  A.  193,  105  Fed. 
172;  Coverston  v.  Connecticut  Mut. 
L.  Ins.  Co.,  6  Fed.  Cas.  No.  3290; 
Snyder  v.  Mutual  L.  Ins.  Co.,  22  Fed. 
Cas.  No.  13,154,  affirmed  93  U.  S. 
393;  National  Union  v.  Thomas,  10 
App.  D.  C.  277. 

California.  —  Dennis  v.  Union  Mut. 
L.  Ins.  Co.,  84  Cal.  570,  24  Pac.  120; 
Jenkin  v.  Pacific  Mut.  L.  Ins.  Co., 
131    Cal.    121,   63   Pac.    180. 

Colorado.  —  Lampkin  v.  Travelers* 
Ins.  Co.,  II  Colo.  App.  249,  52  Paa 
1040. 

Illinois.  —  Guardian  Mut.  L.  Ins. 
Co.  V.  Hogan,  80  111.  35,  22  Am. 
Rep.  180;  Knights  Templar  and  Ma- 
sons' Life  Indemnity  Co.  v.  Crayton, 
no  111.  App.  648,  affirmed  209  111. 
550,  7  N.  E.  1066;  Supreme  Tent 
Knights  of  Maccabees  v.  Stensland, 
206  111.  124,  68  N.  E.  1098;  Gooding 
t'.  United  States  L.  Ins.  Co.,  46  111. 
App.  3<^7;  Star  Ace.  Co.  v.  Sibley, 
57  111.  App.  315;  National  Gross 
Loge  V.  Jung,  65  111.  App.  313; 
Fidelity  &  Casualty  Co.  v.  Weise,  80 
111.  App.  499;  Supreme  Court  of 
Honor  v.  Barker,  96  111.  App.  490; 
Fidelity  Co.  v.  Weise,  80  111.  App. 
499- 

Indiana.  —  Travelers'  Ins.  Co.  v. 
Nitterhouse,  11  Ind.  App.  155,  2,^ 
N.  E.  iiio;  Union  Cent.  L.  Ins.  Co. 
v.  Hollowell,  20  Ind.  App.  150,  50  N. 
E.  399- 

Iowa.  —  Jones  v.  United  States 
Mut.  Ace.  Ass'n,  92  Iowa  652,  61 
N.  W.  485 ;  Ingraham  v.  National 
Union,  103  Iowa  395,  72  N.  W.  559; 
Carnes  t'.  Iowa  State  Traveling  Men's 
Ass'n,  106  Iowa  281,  76  N.  W.  683; 
Stephenson  v.  Bankers'  L.  Ass'n,  108 
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Iowa  637,  79  X.  W.  459;  Metzradt  v. 
Modem  Brotherhood  of  America,  112 
Iowa  522,  84  N.  VV.  498. 

Kansas.  —  Mutual  L.  Ins.  Co.  v. 
Wiswell,  56  Kan.  765,  44  Pac.  996, 
35  L.  R.  A.  258. 

Kentucky.  —  Union  Casualty  & 
Surety  Co.  v.  Goddard,  25  Ky.  L. 
Rep.  1035,  76  S.  W.  832 ;  Mutual  Ben. 
L.  Ins.  Co.  V.  Daviess,  87  Ky.  541, 
9  S.  W.  812. 

Louisiana.  —  Boynton  v.  Equitable 
L.  Assur.  Soc,  105  La.  202,  29  So. 
490,  52  L.  R.  A.  687;  Leman  v.  Man- 
hattan L.  Ins.  Co.,  46  La.  Ann.  1189, 
15  So.  388,  49  Am.  St.  Rep.  348. 

Maryland.  —  Supreme  Council  v. 
Brashears,  89  Md.  624,  43   Atl.  866. 

Massachusetts.  —  Coburn  v.  Trav- 
elers' Ins.  Co.,  145  Mass.  226,  13  N. 
E.  604. 

Minnesota.  —  Beckett  v.  North- 
western Masonic  Aid  Ass'n,  67  Minn. 
298,  69  N.  W.  923. 

Missouri.  —  Lancaster  v.  Washing- 
ton L.  Ins.  Co.,  62  Mo.  121 ;  Meadows 
V.  Pacific  Mut.  L.  Ins.  Co.,  129  Mo. 
76,  31  S.  W.  578;  Laessig  v.  Travel- 
ers' Protective  Ass'n,  169  Mo.  272, 
69  S.   W.  469. 

New  York.  —  Mallory  v.  Travel- 
ers' Ins.  Co.,  47  N.  Y.  52,  7  Am. 
Rep.  410;  Germain  v.  Brooklyn  L. 
Ins.  Co.,  30  Hun  535;  Peck  v. 
Equitable  Ace.  Ass'n,  52  Hun  255, 
5  N.  Y.  Supp.  215;  Whitlatch  v. 
Fidelity  &  Casualty  Co.,  71  Hun  146 
24  N.  Y.  Supp.  537,  78  Hun  262,  28 
N.  Y.  Supp.  951 ;  Williams  v.  United 
States  Mut.  Ace.  Ass'n,  82  Hun  268, 
31  N.  Y.  Supp,  343,  aMrmed  147  N. 
Y.  693,  42  N.  E.  726;  Guldenkirch 
V.  United  States  Mut.  Ace.  Ass'n,  5 
N.  Y.  Supp.  428;  Harms  v.  Metro- 
politan L.  Ins.  Co.,  67  App.  Div.  139, 
7S  N.  Y.  Supp.  513;  Mitterwallner 
V.  Supreme  Lodge  Knights  &  Ladies 
of  the  Golden  Star,  37  Misc.  860,  76 
N.  Y.  Supp.  looi ;  Seybold  v.  Su- 
preme Tent  of  Knights  qf  the  Mac- 
cabees, 86  App.  Div.  195,  83  N.  Y. 
Supp.  149;  Traphagen  v.  Fidelity  & 
Casualty  Co.,  10  N.  Y.  St.  716. 

Oltio.  —  Travelers'  Ins.  Co.  v. 
Rosch,  23  Ohio  Cir.  Ct.  491. 
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Oregon.  —  Cox  v.  Royal  Tribe  of 
Joseph,  42  Or.  365,  71  Pac.  y;^. 

Pennsylvania.  —  Fisher  v.  Fidelity 
Mut.  L.  Ass'n,  188  Pa.  St.  i,  41  All. 
467. 

South  Dakota. —  Chambers  v.  Mod- 
ern Woodmen  of  America,  99  N.  W. 
1107. 

Tennessee.  —  Accident  Ins.  Co.  v. 
Bennett,  90  Tenn.  256,  16  S.  W.  723. 

Texas.  —  Mutual  L.  Ins.  Co.  v. 
Hayward,  12  Tex.  Civ.  App.  392,  34 
S.  W.  801,  27  S.  W.  36;  Mutual 
L.  Ins.  Co.  V.  Simpson  (Tex.  Civ. 
App.),  28  S.  W.  2,2,7;  Equitable  L. 
AsGur.  Soc.  V.  Liddell  (Tex.  Civ. 
App.),  74  S.  W.  87. 

Vermont.  —  Walcott  v.  Metropoli- 
tan L.  Ins.  Co.,  64  Vt.  221,  24  Atl. 
992,  2:^  Am.  St.  Rep.  923. 

Wisconsin.  —  Cronkhite  v.  Travel- 
ers' Ins.  Co.,  75  Wis.  116,  43  N.  W. 
731,  17  Am.  St.  Rep.  184;  Agen  v. 
Metropolitan  L.  Ins.  Co.,  105  Wis. 
217,  80  N.  W.  1020. 

See  also  Lawrence  v.  Mutual  L. 
Ins.  Co.,  5  111.  App.  260. 

Effect    of    Admissions The    fact 

that  the  plaintiff,  in  answer  to  a 
question  in  the  proofs  of  death,  had 
referred  to  the  statements  of  a  cor- 
oner's physician,  who,  upon  hearsay, 
had  attributed  the  insured's  death  to 
suicide,  was  held  not  to  change  the 
rule.  Home  Ben.  Ass'n  v.  Sargent, 
142  U.   S.  691. 

But  it  was  held  that  if  the  plain- 
tiff states,  in  the  proofs  of  death, 
that  the  insured's  death  was  due  to 
suicide,  he  must  convince  the  jury 
that  the  statement  was  erroneous. 
Keels  V.  Mutual  Reserve  Fund  L. 
Ass'n,  29  Fed.   198. 

Amount  of  Recovery — Where  the 
policy  provided  for  the  payment  of 
a  certain  amount,  except  that  in  case 
of  injury  inflicted  wantonly  or  while 
insane  by  the  insured  the  measure 
of  liability  was  to  be  the  premiums 
paid,  the  burden  of  proving  that  he 
did  not  commit  suicide  was  on  the 
plaintiff.  Fidelity  &  Casualty  Co.  v. 
Weise,  182  III.  496,  55  N.  E.  54°. 

Provisions  in  a  policy  that  the  loss 
was  to  be  paid  after  satisfactory 
proof  of  death  and  the  justice  of 
the  claim  had  been  made,  and  that 
in  case  of  death  by  suicide  the  in- 
surer should  be  liable  for  moneys 
received  only,  were  held  not  to  re- 


quire the  plaintiff  to  prove  that  the 
insured  did  not  die  by  suicide. 
Fisher  v.  Fidelity  Mut.  L.  Ass'n,  188 
Pa.  St.  I,  41  Atl.  467. 

Evidence  of  Suicide Where  the 

insured  went  to  bed  as  usual  and  was 
found  in  the  morning  drowned  in  a 
cistern  having  a  small  opening  and 
a  raised  curb,  it  was  presumed  that 
he  had  committed  suicide.  Johns  v. 
Northwestern  Mut.  Relief  Ass'n,  90 
Wis.  22,2,  63  N.  W.  276,  41  L.  R. 
A.  587. 

For  sufficient  evidence  of  suicide 
see  Chicago  Guaranty  Fund  Life 
Soc.  V.  Wilson,  55  111.  App.  138;  Su- 
preme Court  of  Honor  v.  Schwartz, 
96  111.  App.  587,  affirmed  194  111. 
344,  62  N.  E.  777;  Rumbold  v.  Su- 
preme Council  Royal  League,  103  111. 
App.  596;  Sovereign  Camp  Wood- 
men of  the  World  v.  Haller,  24  Ind. 
App.  108,  56  N.  E.  255;  Beverly  v. 
Supreme  Tent  of  Maccabees  of  the 
World,  115  Iowa  524,  88  N.  W.  1054; 
Merrett  v.  Preferred  Mut.  Ace. 
Ass'n,  98  Mich.  338,  57  N.  W.  169; 
Furbush  V.  Maryland  Casualty  Co., 
131  Mich.  234,  91  N.  W.  135;  Fletch- 
er V.  Sovereign  Camp  Woodmen  of 
the  World,  81  Miss.  249,  32  So.  923; 
Sovereign  Camp  Woodmen  of  the 
World  V.  Hruby  (Neb.),  96  N.  W. 
998;  Feierstein  v.  Supreme  Lodge 
Knights  of  Honor,  69  App.  Div.  53, 
74  N.  Y.  Supp.  558 ;  Sweezey  v.  Pru- 
dential Ins.  Co.,  3  Misc.  608,  634,  22 
N.  Y.  Supp.  1054;  Northwestern  Mut. 
L.  Ins.  Co.  V.  Maguire,  19  Ohio  Cir. 
Ct.  502,  10  O.  C.  D.  562;  Clement  v. 
Clement  (Tenn.),  81  S.  W.  1249; 
Mutual  L.  Ins.  Co.  v.  Tillman,  84 
Tex.  31,  19  S.  W.  294;  Mutual  L. 
Ins.  Co.  V.  Hayward,  12  Tex.  Civ. 
App.  392,  34  S.  W.  801,  27  S.  W.  36; 
Karow  v.  Continental  Ins.  Co.,  57 
Wis.  56,  15  N.  W.  27,  46  Am. 
Rep.  17;  Agen  v.  Metropolitan  L. 
Ins.  Co.,  105  Wis.  217,  80  N.  W. 
1020;  Hassencamp  v.  Mutual  Ben.  L. 
Ins.   Co.,  56  C.  C.  A.  625,  120  Fed. 

475- 

For  insufficient  evidence  of  suicide, 
see  Knights  Templar  &  Masons'  L. 
Ins.  Co.  V.  Crayton,  209  111.  550,  70 
N.  E.  1066;  Travelers'  Ins.  Co.  v. 
Nitterhouse,  11  Ind.  App.  155,  38 
N.  E.  mo;  Metzradt  v.  Modern 
Brotherhood  of  America  (Iowa),  84 
N.  W.  498 ;  Union  Casualty  &  Surety 
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sufficient  to  overcoinc  this  presumption  by  a  preponderance  of  the 
evidence/'-  Where  the  insured  is  shown  to  have  been  insane  at  tiie 
time  of  his  death  there  is  no  presumption  of  law  as  to  whether 
death  was  due  to  accident  or  suicide/^ 

Where  suicide  is  estabhshed,  the  burden  is  upon  the  beneficiary 
to  prove  that  the  insured  was  insane  at  the  time/^  or  otherwise 
not  responsible  for  his  act/'"'  The  mere  fact  of  suicide  creates  no 
presumption  of  insanity  at  the  time  ;*'^  but  suicide  is  some  evidence 
of  insanity  when  connected  with  other  circumstances  tending  to 
prove  it.*'^ 


Co.  r.  Goddard,  25  Ky.  L.  Rep.  1035. 
76  S.  W.  832 ;  Boynton  v.  Equitable 
L.  Assur.  Soc,  105  La.  202,  29  So. 
490,  52  L.  R.  A.  687 ;  Leman  v.  Man- 
hattan L.  Ins.  Co.,  46  La.  Ann.  1189, 
15  So.  388,  24  L.  R.  A.  589;  Shotliff 
V.  Modem  Woodmen  of  America,  100 
Mo.  App.  138,  73  S.  W.  326;  Hunt  v. 
Ancient  Order  of  Pyramids,  105  Mo. 
App.  41,  78  S.  W.  649;  Modern 
Woodmen  of  America  v.  Kozak, 
63  Neb.  146,  88  N.  W.  248 ;  Landon  z/. 
Preferred  Ace.  Ins.  Co.,  43  Apo.  Div. 
487,  60  N.  Y.  Supp.  188;  Equitable 
L.  Assur.  Soc.  v.  Liddell,  32  Tex.  Civ. 
App.  252,  74  S.  W.  87;  Voelkel  v. 
Supreme  Tent  of  Knights  of  Macca- 
bees (Wis.),  92  N.  W.  1 104;  Na- 
tional Union  v.  Bennet,  20  App.  D. 
C.   527. 

42.  Sharland  v.  Washington  L. 
Ins.  Co.,  41  C.  C.  A.  307,  loi  Fed. 
206;  Kerr  v.  Modern  Woodmen  of 
America,  54  C.  C  A.  655,  117  Fed. 
593.  But  see  Shotliflf  v.  Modern 
Woodmen  of  America,  100  Mo.  App. 
138,  73  S.  W.  326;  Leman  v:  Man- 
liattan  L.  Ins.  Co.,  46  La.  Ann.  1189, 
15  So.  388,  24  L.  R.  A.  589. 

43.  Mutual  Ben.  L.  Ins.  Co.  v. 
Daviess,  87  Ky.  541,  9  S.  W.  812; 
Germain  v.  Brooklyn  L.  Ins.  Co.,  30 
Hun  (N.  Y.)  535;  Bachmeyer  v. 
Mutual  Reserve  Fund  L.  Ass'n,  87 
Wis.  325,  58  N.  W.  399- 

44.  Merritt  v.  Cotton  States  L. 
Ins.  Co.,  55  Ga.  103;  Aetna  L.  Ins. 
Co.  V.  King,  84  111.  App.  171 ;  Su- 
preme Court  of  Honor  v-.  Peacock, 
91  111.  App.  632 ;  Dickerson  v.  North- 
western Mut.  Ins.  Co.,  200  111.  270, 
65  N.  E.  694;  Royal  Circle  z:  Achter- 
rath,  204  111.  549,  68  N.  E.  492,  63 
L.  R.  A.  452 ;  Moore  v.  Connecticut 
Mut.  L.  Ins.  Co.,  I  Flip.  363,  17  Fed. 
Cas.    No.  9755. 
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For  sufficient  evidence  of  insured's 
insanity,  see  Central  Mut.  L.  Ins. 
Ass'n  V.  Anderson,  195  111.  135,  62 
N.  E.  838. 

45.  Nelson  v.  Equitable  L.  Ins. 
Soc,  73  111.  App.  133;  Gay  v.  Union 
Mut.  L.  Ins.  Co.,  9  Blatchf.  142,  10 
Fed.   Cas.    No.   5282. 

For  sufficient  evidence  of  incapac- 
ity to  understand  the  results  of 
taking  carbolic  acid,  see  Supreme 
Council  Knights  of  Equity  v.  Heine- 
man,  25  Ky.  L.  Rep.  1604,  78  S.  W. 
406. 

46.  United  States.  —  Ritter  v.  Mu- 
tual L.  Ins.  Co.,  69  Fed.  505;  Cov- 
erston  v.  Connecticut  Mut.  L.  Ins. 
Co.,  6  Fed.  Cas.  No.  3290;  Terry  v. 
Life  Ins.  Co.,  i  Dill.  403,  23  Fed. 
Cas.  No.  13,839,  affirmed  15  Wall. 
580;  Moore  v.  Connecticut  Mut.  L. 
Ins.  Co.,  I  Flip.  363,  17  Fed.  Cas. 
No.  9755 ;  W^olff  V.  Connecticut  Mut. 
L.  Ins.  Co.,  2  Flip.  355,  30  Fed.  Cas. 
No.    17,929. 

Georgia.  —  Merritt  v.  Cotton  States 
L.  Ins.  Co.,  55  Ga.  103. 

Maryland.  —  Knickerbocker  L.  Ins. 
Co.  V.  Peters,  42  Md.  414. 

Nezv  York.  —  Weed  v.  Mutual 
Ben.  L.  Ins.  Co.,  3  Jones  &  S.  386; 
Coflfey  z'.  Home  Ins.  Co.,  44  How. 
Pr.  481,  3  Jones  &  S.  314. 

Texas.  —  Texas  Mut.  L.  Ins.  Co. 
v.  Brown,  2  Posey  Unrep.  Cas.   160. 

Wisconsin. —  Karow  v.  Continental 
Ins.  Co.,  57  Wis.  56,  15  N.  W.  27, 
46  Am.   Rep.    17. 

47.  Weed  v.  Mutual  Ben.  L.  Ins. 
Co.,  3  Jones  &  S.  (N.  Y.)  386;  Ka- 
row z'.  Continental  Ins.  Co.,  57  Wis. 
56,  15  N.  W.  27,  46  Am.  Rep.  17; 
Bachmeyer  v.  Mutual  Reserve  Fund 
L.  Ass'n,  87  Wis.  325,  58  N.  W.  399; 
Ritter  v.  ]\Iutual  L.  Ins.  Co.,  69  Fed. 
505;    Wolff   v.    Connecticut    Mut.    L. 
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B.  Extent  oi-  Loss.  —  Evidence  of  the  amount  of  a  total  loss 
under  a  valued  policy  is  irrelevant.*^  But  ordinarily  the  assured 
person  must  establish  the  amoimt  of  a  loss  or  the  extent  of  an 
injury.** 


Ins.  Co.,  2  Flip.  355,  30  Fed.  Cas. 
No.  17,929.  But  see  Walcott  v.  Metro- 
politan L.  Ins.  Co.,  64  Vt.  221,  24 
Atl.  992,  2,2,  Am.  St.  Rep.  923. 

Periodic  Insanity.  —  Evidence  that 
the  insured  was  insane  at  times  was 
held  insufficient  to  create  a  presump- 
tion that  he  was  insane  at  the  time 
he  committed  suicide.  Knicker- 
bocker L.  Ins.  Co.  V.  Peters,  42  Md. 
414. 

48.  Minneapolis  F.  &  M.  Mut.  Ins. 
Co.  V.  Fultz  (Ark.),  80  S.  W.  576; 
Scott  V.  Security  F.  Ins.  Co.,  98 
Iowa  67,  66  N.  W.  1054;  Baker  v. 
Phoenix  Assur.  Co.,  57  Mo.  App. 
559;  Jacobs  V.  North  British  &  Mer- 
cantile Ins.  Co.,  61  Mo.  App.  572,  I 
Mo.  App.  Rep.  435 ;  ^larshall  v. 
American  Guarantee  Mut.  F.  Ins. 
Co.,  80  Mo.  App.  18,  2  Mo.  App. 
Rep.  573;  German  Ins.  Co.  v.  Eddy, 
36  Neb.  461,  54  N.  W.  856,  19  L.  R. 
A.  707 ;  Aetna  Ins.  Co.  v.  Simmons, 
49  Neb.  811,  69  N.  W.   125. 

Valued  Policy — In  an  action  on 
a  valued  policy,  it  was  held  that  'the 
burden  was  on  the  insurer  to  prove 
that  all  the  goods  described  in  the 
plaintiff's  bills  of  lading  were  not 
actually  shipped  on  a  vessel  lost  by 
a  peril  insured  against.  Voisin  v. 
Providence-Washington  Ins.  Co.,  51 
App.  Div.  553,  65  N.  Y.  Supp.  2,22- 

49.  United  Stales.  — M3ick  v. 
Lancashire  F.  Ins.  Co.,  4  Fed.  59; 
Batchelder  v.  Insurance  Co.,  30  Fed. 
459;  Long  Dock  Mills  &  El.  Co.  v. 
Mannheim  Ins.  Co.,  116  Fed.  886; 
Soelberg  v.  Western  Assur.  Co.,  55 
C.  C.  A.  601,  119  Fed.  23. 

Alabama.  —  Manchester  F.  Assur. 
Co.  V.  Feibelman,  118  Ala.  308,  23 
So.  759. 

Colorado.  —  Denver  L.  Ins.  Co.  v. 
Price,  18  Colo.  App.  30.  69  Pac.  313. 

Illinois.  —  Standard  F.  Ins.  Co.  v. 
Wren,  11  111.  App.  242;  Schroeder  v. 
Trade  Ins.  Co.,  12  111.  App.  651 ;  Ger- 
man F.  Ins.  Co.  V.  Von  Gunten,  13 
111.  App.  593. 

lozi'a.  —  Martin  v.  Capital  Ins.  Co., 
85  Iowa  643,  52  N.  W.  534;  War- 
shawky  v.  Anchor  Mut.  F.  Ins.  Co., 


98  Iowa  221,  67  N.  W.  237;  Scott  V. 
Security  F.  Ins.  Co.,  98  Iowa  67,  66 
N.  W.  1054 ;  Des  Moines  Ice  Co.  v. 
Niagara  F.  Ins.  Co.,  99  Iowa  193,  68 
N.  W.  600. 

Kansas.  —  Phoenix  Ins.  Co.  v.  Do- 
lan,  50  Kan.  725,  32  Pac.  390. 

Louisiana.  —  Billow  v.  Western 
M.  &  F.  Ins.  Co.,  I  La.  Ann.  57. 

Maryland.  —  Merchants'  Mut.  In,s. 
Co.  t'.  Wilson,  2  Md.  217. 

Minnesota.  —  Northwestern  ^lut.  L. 
Ins.  Co.  V.  Rochester  German  Ins. 
Co.,  85  Minn.  48,  88  N.  W.  265. 

Missouri.  —  Summers  v.  Home  Ins. 
Co.,  53  Mo.  App.  521 ;  Green  i'.  Lan- 
cashire Ins.  Co.,  69  Mo.  App.  429;  De 
Soto  V.  American  Guarantee  Fund 
Mut.  F.  Ins.  Co.,  102  Mo.  App.  i,  74 
S.  W.  I ;  Kattelman  z'.  Fire  Ass'n,  79 
Mo.  App.  447,  2  Mo.  App.  Rep"r  487 ; 
Howerton  v.  Iowa  State  Ins.  Co.,  105 
Mo.  App.  575,  80  S.  W.  27. 

Nebraska.  —  Hooker  v.  Conti- 
nental Ins.  Co.,  96  N.  W.  663. 

Nciv  York.  —  Young  v.  Pacific 
Mut.  Ins.  Co.,  2  Jones  &  S.  321 ;  Mur- 
ray V.  United  Ins.  Co.,  2  Johns.  Cas. 
263. 

Texas.  —  Sullivan  v.  Hartford  F. 
Ins.  Co.  (Tex.  Civ.  App.),  34  S.  W. 
999- 

Reinsurance —  An  insurer  seeking 
to  recover  on  a  policy  of  reinsurance 
must  prove  the  extent  of  the  loss. 
Yonkers  &  N.  Y.  F.  Ins.  Co.  v.  Hoff- 
man F.  Ins.  Co.,  6  Rob.  (N.  Y.)  316. 

Marine  Losses.  —  The  burden  is  on 
the  assured  to  prove  that  the  cost  of 
repairs  in  the  port  of  distress  was 
sufficient  to  justify  an  abandonment. 
Osborne  v.  New  York  Mut.  Ins.  Co., 
53  Hun  633,  6  N.  Y.  Supp.  103,  af- 
iiniied   127  N.  Y.  656,  28  N.  E.  254. 

That  a  vessel  was  recovered  and 
repaired  a  year  after  abandonment  as 
a  total  loss  does  not  prove  that  the 
abandonment  was  not  justified.  Orient 
Mut.  Ins.  Co.  V.  Adams,  123  U.  S. 
67.  The  fact  that  a  vessel  was  re- 
paired at  the  port  of  disaster  soon 
after  it  was  sold  does  not  necessarily 
prove  that  the  sale  was  improper. 
Fuller  V.  Kennebec  iNIut.  Ins.  Co.,  31 
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C.  SuFi-iciENCY  OP  EviDKNCK.  —  B}'  the  weight  of  authority,  it 
is  sufficient  to  prove  the  willful  burning  of  insured  property  by  the 
assured,'^"  or  the  intentional  killing  of  an  insured  person  by  the  bene- 
ficiary or  another, °^  or  criminal  conspiracy,  embezzlement  or  larceny 
by  a  preponderance  of  the  evidence. '*- 

2.  Admissibility  of  Evidence.  —  A.  Of  TvOSS.  —  a.  In  General. 
Evidence  to  prove  the  cause   of  a   loss,   death   or  injury,   or   the 


Me.  325.  For  insufficient  evidence  to 
justify  the  abandonment  of  a  vessel 
as  a  total  loss,  see  McColl  v.  Sun 
Mut.  Ins.  Co.,  2  Jones  &  S.  (N.  Y.) 
313.  A  survey  by  the  captain  at  the 
port  of  delivery  is  not  essential  to  a 
recovery  for  an  average  loss  on  goods 
damaged,  where  the  loss  is  proved 
otherwise.  Bentaloe  v.  Pratt,  Wall. 
Sr.,  58,  3  Fed.  Cas.  No.  1330. 

A  loss  of  profits  insured  is  pre- 
sumed from  proof  of  a  loss  of  cargo. 
Patapsco  Ins.  Co.  v.  Coulter,  3  Pet. 
(U.  S.)  222. 

50.  United  States.  —  Mack  v. 
Lancashire  Ins.  Co.,  2  McCrary 
211,  4  Fed.  59;  Carliwitz  v.  Ger- 
mania  F.  Ins.  Co.,  5  Fed.  Cas.  No. 
2415a;  Howell  57.  Hartford  F.  Ins. 
Co.,  12  Fed.  Cas.  No.  6780;  Huch- 
berger  v.  Merchants  F.  Ins.  Co.,  4 
Biss.  265,  12  Fed.  Cas.  No.  6822, 
amrmed  12  Wall  (U.  S.)  164. 

Illinois.  —  Orient  Mut.  Ins.  Co.  v. 
Weaver.  22  111.  App.  122. 

Indiana.  —  Continental  Ins.  Co.  v. 
Jachnichen,  no  Ind.  59,  10  N.  E.  636, 
59  Am.  Rep.  194. 

Iowa.  —  Behrens  v.  Germania  Ins. 
Co.,  58  Iowa  26,  II  N.  W.  719. 

Kentucky.  —  Aetna  Ins.  Co.  z'. 
Johnson,  11  Bush  587,  21  Am.  Rep. 
223. 

Louisiana.  —  Regnier  v.  Louisiana 
State  M.  &  F.  Ins.  Co.,  12  La.  336; 
Wightman  v.  Western  M.  &  F.  Ins. 
Co.,  8  Rob.  442 ;  Hoffman  v.  Western 
M.  &  F.  Ins.  Co.,  I  La.  Ann.  216. 

Massachusetts.  —  Schmidt  v.  New 
York  Union  Mut.  F.  Ins.  Co.,  i  Gray 
529-  . 

Missouri.  —  Marshall  v.  Thames  F. 
Ins.  Co.,  43  Mo.  586;  Rothchild  v. 
American  Cent.  Ins.  Co.,  62  Mo.  356. 

Nezv  Jersey.  —  Kane  v.  Hibernia 
Ins.  Co.,  39  N.  J.  L.  697,  23  Am.  Rep. 
239,  reversing  38  N.  J.  L.  441,  20  Am. 
Rep.  409. 

New  York.  —  Johnson  v.  Agricul- 
tural Ins.  Co.,  25  Hun  251. 

Vol.  VII 


Pennsylvania.  —  Somerset  Co.  Mut. 
F.  Ins.  Co  V.  Usaw,  112  Pa.  St.  80, 
4  Atl.  355,  56  Am.  Rep.  307. 

West  Virginia.  —  Simmons  v.  West 
Virginia  Ins.  Co.,  8  W.  Va.  474. 

Wisconsin.  —  Blaesar  v.  Milwau- 
kee Mechanics'  Mut.  Ins.  Co.,  2)7 
Wis.  31,  19  Am.  Rep.  747;  Washing- 
ton LTnion  Ins.  Co.  v.  Wilson,  7  Wis. 
169. 

See  also  Flynn  v.  Merchants'  In- 
surance Co.,  17  La.  Ann.  135; 
Smith  V.  California  Ins.  Co.,  85 
Me.  348,  27  Atl.  191 ;  Monaghan  v.. 
Agricultural  F.  Ins.  Co.,  53  Mich.  238, 
18  N.  W.  797. 

Contra.  —  McConnell  v.  Delaware 
Mut.  Safety  Ins.  Co.,  18  111.  228;  Ger- 
mania F.  Ins.  Co.  V.  Klewer,  129  111. 
599,  22  N.  E.  489;  Butman  v.  Hobbs, 
35   Me.  227. 

In  other  cases  it  has  been  said  that 
evidence  of  the  willful  burning  of  in- 
sured property  must  be  clear  and  sat- 
isfactory. American  Mut.  Ins.  Co.  v. 
Anderson,  2,3  N.  J.  L.  151.  See  also 
Decker  v.  Somerset  Mut.  F.  Ins.  Co., 
66  Me.  406. 

It  was  held  that  the  testimony  of 
accomplices  to  the  burning  must  be 
corroborated  by  extrinsic  facts  and 
circumstances.  Howell  v.  Hartford 
F.  Ins.  Co.,  12  Fed.  Cas.  No.  6780. 

51-  Jack  V.  Mutual  Reserve  Fund 
L.  Ass'n,  113  Fed.  49;  Prather  v. 
Michigan  Mut.  L.  Ins.  Co.,  19  Fed. 
Cas.  No.  11,368. 

52.  Thoreson  v.  Northwestern 
Nat.  Ins.  Co.,  29  Minn.  107,  12  N.  W, 
154- 

It  is  not  necessary  to  establish  be- 
yond a  reasonable  doubt  the  fact  of 
larceny  or  embezzlement  by  an  em- 
ploye in  an  action  on  a  bond  insur- 
ing his  employer  against  such  larceny 
or  embezzlement.  Champion  Ice 
Mfg.  &  Cold  Storage  Co.  v.  American 
Bonding  &  Trust  Co.,  25  Ky.  L.  Rep. 
239,  75  S.  W.  197. 
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extent  of  a  loss  or  partial  injury,  must  be  competent^^  and  material 


53.  Judgments.  —  An  exemplifica- 
tion of  the  proceedings  in  a  foreign 
court  of  admiralty  condemning  a  ves- 
sel, including  the  survey  on  which 
the  sentence  was  based,  was  admitted 
in  evidence  to  prove  that  the  vessel 
was  not  condemned  for  unsoundness 
or  rottenness.  Door  v.  Pacific  Ins. 
Co.,  7  Wheat  (U.  S.)  581.  A  judg- 
ment of  a  foreign  prize  court  is  evi- 
dence of  a  breach  of  neutrality.  De- 
crow  V.  Waldo  Mut.  Ins.  Co.,  43 
Mc.  460. 

A  Judgment  roll  showing  the  con- 
viction and  sentence  of  the  person 
who  killed  the  insured  is  not  compe- 
tent evidence  of  the  death  of  the  lat- 
ter from  "  intentional  injuries  '"  as 
against  the  beneficiary  under  an  acci- 
dent policy.  IMarceau  v.  Travelers' 
Ins.  Co.,  loi  Cal.  338,  35  Pac.  856,  36 
Pac.  813.  The  record  of  a  trial  and 
acquittal  of  a  person  charged  with 
the  killing  of  the  insured  is  not  com- 
petent to  prove  a  breach  of  a  condi- 
tion in  a  policy  making  it  void,  should 
the  insured  die  in  the  known  viola- 
tion of  any  law.  Cluff  v.  Mut.  Ben. 
L.  Ins.  Co.,  99  IVIass.  317.  The  trial 
and  acquittal  of  the  assured  on  a 
charge  of  arson  is  not  admissible  evi- 
dence in  an  action  on  the  policy,  de- 
fended on  the  ground  that  he  wrong- 
fully burned  the  property  insured. 
Sibley  v.  St.  Paul  F.  &  M.  Ins.  Co., 
9  Biss.  31,  22  Fed.  Cas.  No.  12,830. 

Indictment.  —  Neither  is  the  in- 
dictment for  murder  of  one  who 
threatened  to  kill  the  insured  evi- 
dence of  intentional  killing  as  against 
the  beneficiary  ;  but  evidence  that  such 
person  made  threats  against  the  de- 
ceased and  cannot  be  found  by  of- 
ficers has  been  held  admissible  as 
tending  to  prove  that  he  did  the 
killing.  Standard  L.  &  Ace.  Ins.  Co. 
V.  Askew,  II  Tex.  Civ.  App.  59,  2>~ 
S.  W.  31. 

It  was  held  error  to  admit  in  evi- 
dence an  indictment  for  arson  against 
the  insured  for  causing  the  fire  which 
occasioned  the  loss,  there  being  no 
other  evidence  against  him.  Crescent 
Ins.  Co.  V.  Camp,  64  Tex.  521. 

Riot.  — The  fact  that  a  loss  was 
occasioned  by  a  riot  within  the  mean- 
ing of  an  exception  in  a  policy  of  in- 


surance need  not  be  proved  by  the 
judgment  of  a  competent  criminal 
court  convicting  the  rioters.  Dupin  v. 
Mutual  Ins.  Co.,  5  La.  Ann.  482. 

Physician's  Certificate —  A  physi- 
cian's certificate  to  a  board  of  health 
is  not  competent  evidence  of  the  cause 
of  insured's  death.  Buffalo  Loan, 
Trust  &  Safe  Deposit  Co.  v.  Knights 
Templar  &  r^Iasonic  Mut.  Aid  Ass'n, 
126  N.  Y.  450,  27  N.  E.  942,  22  Am. 
St.  Rep.  839,  affirming  56  Hun  303,  9 
N.  Y.  Supp.  346. 

Usage — Evidence  of  a  usage  on 
a  river  as  to  keeping  watch  is  com- 
petent on  the  question  of  due  dili- 
gence. Lodwicks  V.  Ohio  Ins.  Co.,  5 
Ohio  433.  Evidence  of  a  custom  of 
a  certain  class  of  vessels  not  to  keep 
a  lookout  required  by  the  statute  law 
of  the  vessel's  country  is  inadmissible. 
Richelieu  &  Ontario  Nav.  Co.  v.  Bos- 
ton M.  Ins.  Co.,  136  U.  S.  408. 

Evidence  of  a  general  practice  Of 
custom  of  crossing  railroad  tracks  at 
a  place  not  a  public  crossing  to  reach 
a  station  was  held  admissible  to  dis- 
prove a  defense  that  the  insured  was 
killed  "  while  or  in  consequence  of 
violating  the  law  or  the  rules  "  of  a 
railroad  company.  Duncan  v.  Pre- 
ferred Mut.  Ace.  Ass'n,  27  Jones  & 
S.  145,  13  N.  Y.  Supp.  620,  affirmed 
I2g  N.  Y.  622,  29  N.  E.  1029. 

Experiments —  For  competent  evi- 
dence of  experiments  that  powder 
burns  might  have  resulted  from  a 
shot  not  self-inflicted  see  Fein  v. 
Covenant  ]Mut.  Ben.  Ass'n,  60  111. 
App.  274. 

Evidence  of  the  appearance  of  a 
walk  and  excavation  the  night  after 
an  accident  which  caused  the  death 
of  the  assured  under  conditions  sim- 
ilar to  those  existing  the  night  of  the 
accident,  was  admitted  on  an  issue 
as  to  whether  the  insured  used  due 
diligence  for  his  safety  and  protec- 
tion. Stone  V.  Standard  L.  &  Ace. 
Ins.  Co.,  71  ^lich.  81,  38  N.  W.  710. 

Post-Mortem  Examination Evi- 
dence of  the  facts  disclosed  at  a  post- 
mortem examination  of  the  insured  is 
not  inadmissible  because  the  insurer 
was  not  notified  of  the  examination. 
Sun  Ace.  Ass'n  v.  Olson,  59  111.  App. 
217. 
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as  well  as  relevant/"'  as  determiiKtl  bv  the  general  rules  of  evidence. 


Conspiracy  to  Defraud.  —  Ev-i- 
dencc  of  a  conspiracy  between  the  in- 
sured and  others  to  obtain  insurance 
upon  his  life  and  defraud  the  in- 
surers by  his  feigned  death  is  only 
admissible  against  his  wife  as  bene- 
ficiary for  the  purpose  of  showing  tlie 
probability  that  he  is  alive  and  con- 
cealing himself,  where  there  is  no 
evidence  of  her  participation  in  the 
conspiracy.  Connecticut  Alut.  L.  Ins. 
Co.  V.  Hillmon,  46  C.  C.  A.  668,  107 
Fed.  834. 

Testimony  that  the  sister  of  an  in- 
sured person  who  has  disappeared 
has  never  seen  anything  indicating 
any  communication  between  the  in- 
sured and  his  wife,  with  whom  wit- 
ness has  resided,  and  has  no  reason  to 
believe  that  insured  is  still  alive,  is 
not  competent  evidence  to  prove  his 
death.  Travelers'  Ins.  Co.  v.  Shcp- 
pard,  85  Ga.  751,  12  S.  E.   18. 

Where  the  defense  in  an  action 
on  a  life  policy  was  that  the  insured 
was  not  dead,  it  was  held  proper  to 
prove  that  he  was  living  at  another 
place,  without  producing  his  testi- 
mony or  person.  Schneider  v.  Aetna 
L.  Ins.  Co.,  2,2  La.  Ann.  1049,  36  Am. 
Rep.  276. 

Incapacity  for  Duty.  _  Evidence 
of  the  rules  of  railroads  for  the  phy- 
sical examination  of  employes  is 
competent  to  prove  incapacity  of  an 
employe  for  duty.  Lillie  v.  Broth- 
erhood of  Railway  Trainmen,  114 
Iowa  252,  86  N.  W.  279. 

Seaworthiness, —  Evidence  is  ad- 
missible to  prove  that  a  river  boat 
carried  a  sufficient  crew  for  a  day 
trip,  though  less  than  the  number 
required  by  the  vessel's  license. 
Louisville  Ins.  Co.  v.  Monarch,  99  Ky. 
578,  36  S.  W.  563. 

Contradicting    Ship's    Papers It 

was  held  inadmissible  for  the  assured 
to  show  by  parol  evidence  ownership 
of  the  whole  of  a  vessel  in  contra- 
diction of  a  ship's  papers  which 
showed  joint  ownership  with  the 
master.  Ohl  v.  Eagle  Ins.  Co.,  4 
Mason  172,  18  Fed.  Cas.  No.  10,472, 
s.  c.  4  Mason  390,  18  Fed.  Cas.  No. 
10,473. 

54.    Aetna    L.    Ins.    Co.    v.    Shoe- 
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maker.  59  111.  App.  643;  Allen  v. 
Commercial  Ins.  Co.,  i  Gray  (Mass.) 
IS4;  Chambers  v.  Modern  Woodmen 
(S.  D.),  99  N.  W.  1 107;  Te.xas  Mut. 
L.  Ins.  Co.  V.  Brown,  2  Posey  Un- 
rep.  Cas.   (Te.x.)    160. 

Evidence  that  the  insured  while 
drunk  had  once  attempted  to  juni]) 
from  a  window  was  held  inadmissi- 
ble where  the  issue  was  whether  he 
was  drunk  when  he  fell  from  the 
window.  Travelers'  Ins.  Co.  v.  Har- 
vey, 82  Va.  949,  5  S.  E.  553- 

Cause  of  Death. —  Evidence  that 
the  insured  had  been  continuously  at 
work  as  a  railroad  fireman  prior  to 
his  death  from  hernia  was  admitted 
to  disprove  a  defense  that  he  had 
been  afflicted  with  chronic  hernia  for 
years.  Travelers'  Ins.  Co.  v.  Mur- 
ray, 16  Colo.  296,  26  Pac.  774.  Where 
there  was  a  question  as  to  whether  the 
death  of  an  insured  person  was 
caused  by  the  rupture  of  a  blood  ves- 
sel, evidence  of  the  state  of  his 
health  from  childhood  was  admitted. 
McCarthy  v.  Travelers'  Ins.  Co.,  8 
Biss.   362,   15   Fed.   Cas.   No.  8682. 

Feig'ned  Death — W^here  the  de- 
fense to  an  nction  upon  a  life  policy 
was  that  the  insured  was  not  dead,  it 
was  held  that  the  testimony  of  wit- 
nesses for  defendant  that  an  authen- 
tic photograph  of  the  assured  was  the 
likeness  of  a  person  they  had  seen  in 
another  state  since  the  alleged  death, 
could  not  be  rebutted  by  evidence 
that  other  witnesses  had  mistaken  the 
photograph  for  that  of  another  per- 
son and  had  mistaken  another  person 
for  the  insured.  Travelers'  Ins.  Co. 
V.  Sheppard,  85  Ga.  751,  12  S.  E.  18. 

Negligence.  —  When  mere  negli- 
gence contributing  to  a  loss  is  not  a 
defense  to  an  action  on  a  policy,  evi- 
dence of  it  is  of  course  irrelevant. 
Henderson  v.  Western  M.  &  F.  Ins. 
Co.,  10  Rob.  (La.)  164,  43  Am.  Dec. 
176.  But  acts  of  negligence  may  be 
of  such  character  as  to  indicate  fraud 
and  be  admissible  on  that  ground. 
Huckins  v.  People's  Mut.  F.  Ins.  Co., 
31  N.  H.  238. 

Similar  Damage.  —  Where  the  de- 
fense was  that  the  damage  to  goods 
resulted  from  the  method  of  manu- 
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b.  Cause  of  Loss.  —  Where  the  cause  of  a  loss,  or  the  fact  or 
cause  of  death,  is  unknown  or  doubtful,  evidence  of  any  circum- 
stances fairly  tending  to  prove  such  fact  or  cause  is  generally 
admissible.^^     Evidence  of  a  motive,  not  too  remote/*'   for  causing 


facture  and  packing,  evidence  of  like 
damage  to  similar  goods  manufac- 
tured and  packed  by  the  same  per- 
sons the  same  year  was  admitted. 
Bradford  z:  Boylston  F.  &  M.  Ins. 
Co.,  II  Pick.  (Mass.)  162. 

Injury  by  Storm.  — On  an  issue 
as  to  whether  grain  was  injured  by 
hail,  and  the  extent  of  such  injury, 
evidence  as  to  indications  of  hail  in 
an  adjoining  field  was  admitted. 
Barry  v.  Farmers'  Mut.  Hail  Ins. 
Ass'n,  no  Iowa  433,  81  N.  W.  690; 
Condon  v.  Des  Moines  Mut.  Hail 
Ass'n,  120  Iowa  80,  94  N.  W.  477. 

Where  the  defense  to  an  action  on 
a  tornado  policy  was  that  the  loss 
resulted  from  water  and  the  frailty 
of  the  building  insured,  evidence  of 
other  damage  done  in  the  neighbor- 
hood by  the  storm  was  held  admissi- 
ble. Poggensee  v.  Mutual  Fire, 
Lightning  &  Tornado  Ins.  Co.,  69 
Iowa  157,  28  N.  W.  485,  58  Am.  Rep. 
215. 

55.  Regnier  v.  Louisiana  State  M. 
&  F.  Ins.  Co.,  12  La.  SS^;  Wightman 
V.  Western  M.  &  F.  Ins.  Co.,  8  Rob. 
(La.)  442;  Brignac  v.  Pacific  Mut. 
Ins.  Co.,  112  La.  574,  36  So.  595,  66 
L.  R.  A.  322;  Furbush  v.  Maryland 
Casualty  Co.,  131  Mich.  234,  91  N. 
W.  135 ;  Laessig  v.  Travelers'  Pro- 
tective Ass'n,  169  Mo.  272,  69  S.  W. 
469;  Joy  V.  Liverpool  &  London  & 
(ilobe  Ins.  Co.,  ^2  Tex.  Civ.  App.  433, 
74  S.  W.  822;  Clark  V.  Employers' 
Liability  Assur.  Co.,  72  Vt.  458,  48 
Atl.  639;  McWilliam  z'.  Cascade  F.  & 
M.  Ins.  Co.,  7  Wash.  48,  34  Pac.  140; 
Orient  Ins.  Co.  v.  Leonard,  57  C.  C. 
A.  176,  120  Fed.  808;  Huchberger  v. 
Merchants'  F.  Ins.  Co.,  4  Biss.  265,  12 
Fed.  Cas.  No.  6822,  affirmed  12  Wall. 
164. 

Failure    to    Prosecute Evidence 

that  no  one  has  been  indicted  for  the 
burning  of  a  house  is  not  admissible 
upon  the  issue  of  a  willful  burning 
thereof.  Liverpool  &  London  &  Globe 
Insurance  Co.  v.  Joy,  26  Tex.  Civ. 
App.  613,  62  S.  W.  546,  64  S.  W.  786. 
That  no  hue  or  cry  was  raised  to  ar- 
rest  any    supposed    murderer    is    not 


evidence  to  prove  that  the  insured 
committed  suicide.  Treat  v.  Mer- 
chants' L.  Ass'n,  198  111.  431,  64  N. 
E.  992. 

Willful  Burning.  —  Testimony  that 
the  assured  asked  a  person  to  set  fire 
to  a  building  in  which  assured  had 
no  interest,  and  asked  another  person 
to  set  tire  to  such  building  and  then 
asked  him  to  set  fire  to  the  building 
insured,  tends  to  prove  that  the  as- 
sured set  fire  to  the  latter  building. 
Kelley-Goodfellow  Shoe  Co.  v.  Lib- 
erty Ins.  Co.,  8  Tex.  Civ.  App.  22y, 
28  S.  W.  1027. 

Unexplained    Absence Upon    ai> 

issue  as  to  the  death  of  a  person 
who  had  disappeared,  evidence  that 
he  had  disappeared  twelve  years  be- 
fore and  remained  away  until  he  was 
supposed  to  have  been  killed,  and 
that  he  was  a  boy  of  loose  moral 
character,  was  held  to  be  too  remote. 
Tisdale  v.  Connecticut  iNIut.  L.  Ins. 
Co.,  28  Iowa  12.  Where  it  is 
claimed  that  an  insured  person  is  not 
dead,  but  his  wife  is  not  charged 
with  complicity  in  any  attempt  to 
defraud  the  insurer,  evidence  of  her 
grief  and  sickness,  on  hearing  the 
report  of  his  death,  and  of  her  desti- 
tute circumstances  is  not  relevant. 
Travelers'  Ins.  Co.  v.  Sheppard,  85 
Ga.  751,  12  S.  E.  18. 

56.     Indigence    of   Assured The 

indigence  of  the  assured  is  not  alone 
evidence  to  prove  that  he  burned  the 
insured  property.  Deitz  v.  Provi- 
dence-Washington Ins.  Co.,  23  W. 
Va.  526,  II  S.  E.  50,  25  Am.  St. 
Rep.  908. 

Fear     of     Prosecution It     was 

held  not  material  error  to  refuse  to 
permit  the  insurer  to  show  that  the 
insured  had  committed  a  crime  as 
disclosing  a  motive  for  his  disappear- 
ance. Connecticut  Mut.  L.  Ins.  Co. 
v.  Hillmon,  46  C.  C.  A.  668,  107  Fed. 
834.  But  see  Winter  v.  Supreme 
Lodge  Knights  of  Pythias,  96  Mo. 
App.   I,  69  S.  W.  662. 

Fear  of  Revenge.  — Evidence  that 
the  insurer  had  caused  the  discharge 
of   the    insured    from   various   places 
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a  loss,  death  or  injury  is  rek-vanl/'^  Evidence  of  mere  rumors  is 
g-enerally  incompetout.-"''*  Where  the  willful  destruction  of  property 
by  the  assured  is  charged,  evidence  of  a  series  of  similar  losses  by 
him  may  be  relevant.'^"  On  the  other  hand,  the  destruction  of 
uninsured  property  of  the  assured  by  the  same  fire  which  destroyed 
the  insured  property  tends  to  rebut  the  charge.""     The  overvaluation 


of  emplojmient  was  held  irrelevant 
upon  the  issue  of  whether  the  in- 
sured had  set  the  fire  which  caused 
the  loss.  Phoenix  Assur.  Co.  v. 
Stenson   (Tex.  Civ.  App.),  63  S.  W. 

542. 

Beliefs  of  Insured  Person Tes- 
timony that  the  insured  was  an  athe- 
ist is  too  remote  as  evidence  of  sui- 
cide. Gibson  V.  American  Mut.  L. 
Ins.  Co.,  37  N.  Y.  580.  That  the  in- 
sured believed  in  spiritualism  and 
in  his  power  after  death  to  control 
his  worldly  afifairs  creates  no  pre- 
sumption that  he  died  by  suicide. 
Continental  Ins.  Co.  v.  Delpeuch,  82 
Pa.  St.  225. 

57.  Barnett  v.  Farmers'  Mut.  F. 
Ins.  Co.,  IIS  Mich.  247,  73  N.  W. 
372;  First  Nat.  Bank  v.  Philadelphia 
F.  Ass'n,  33  Or.  172,  53  Pac.  8;  Ag- 
new  V.  Farmers'  Mut.  Protective  F.. 
Ins.  Co.,  95  Wis.  445,  70  N.  W.  SM:^ 
Knopke  r.  Germantown  Farmers' 
Mut.  Ins.  Co.,  99  Wis.  289,  74  N.  W. 

795-  .,,      , 

Motive Where  the  plamtiff,  who 

has  been  charged  with  fraudulently 
causing  the  fire  which  destroyed  his 
stock  of  goods,  has  been  cross-ex- 
amined as  to  the  quantity  of  goods 
lost,  he  may  be  re-examined  as  to 
the  capital  invested  and  as  to  whether 
he  has  suffered  any  considerable 
losses.  Storm  v.  Phenix  Ins.  Co., 
61  Hun  618,  IS  N.  Y.  Supp.  2&1, 
afRrmcd  133  N.  Y.  6s6,  31  N.  E.  625. 
To  disprove  the  plaintiff's  evidence 
of  the  destruction  of  large  amounts 
of  goods  of  a  character  readily  con- 
vertible into  money,  the  court  per- 
mitted the  defendant  to  prove  that 
the  plaintiff  had  been  in  great  need 
of  money  and  had  continually  over- 
drawn her  bank  account.  Rickeman 
V.  Williamsburg  City  F.  Ins.  Co.,  120 
Wis.  6S5,  98  N.  W.  960.  Evidence 
of  the  assured's  loose  notions  re- 
specting the  destruction  of  insured 
property  was  held  admissible,  where 
the  defense  was  that  he  set  fire  to 
the  premises.     Farmers'  Mut.  F.  Ins. 
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Co.  V.  Crampton,  43  Mich.  421,  5  N. 
W.  447.  Evidence  of  the  motive  of 
the  assured  in  refusing  to  permit  the 
removal  of  a  boat  to  a  place  of  safety 
from  floating  ice  was  held  irrelevant, 
where  the  policy  insured  it  lying  at 
a  certain  wharf.  Franklin  Ins.  Co. 
V.  Humphrey,  6s  Ind.  549,  32  Am. 
Rep.  78.  A  marine  survey  reciting 
the  seaworthiness  of  a  vessel  is  evi- 
dence to  prove  the  good  faith  of  the 
master  in  attempting  a  return  voyage. 
Hathaway  v.  Sun  Mut.  Ins.  Co.,  8 
Bosw.  (N.  Y.)  34. 

Family  Relations —  Evidence  of 
the  attachment  and  affectionate  re- 
lations of  a  husband  and  wife  up  to 
the  time  of  his  disappearance  is  ad- 
missible where  it  is  claimed  that  his 
death  is  feigned.  Travelers'  Ins.  Co. 
V.  Sheppard,  85  Ga.  7SI,  12  S.  E.  18, 

58.  Rumors.  —  Evidence  of  a  cur- 
rent rumor  of  the  commission  of  a 
crime  by  the  insured  is  not  admis- 
sible to  prove  a  probable  motive  for 
his  committing  suicide,  where  it  is 
not  shown  that  he  knew  of  the 
rumor.  St.  Louis  Mut.  L.  Ins.  Co. 
V.  Graves,  6  Bush  (Ky.)  268.  Evi- 
dence of  a  neighborhood  report  that 
the  insured  under  a  life  policy  was 
not  dead,  but  had  absconded  to  de- 
fraud his  creditors,  was  held  inad- 
missible to  corroborate  witnesses 
who  claimed  to  have  seen  him  in  an- 
other state.  Travelers'  Ins.  Co.  v. 
Sheppard,  8s  Ga.  7SI,  12  S.  E.  18. 

59.  That  prior  insurers  have  paid 
such  losses  without  objection  does 
not  rebut  the  unfavorable  inference. 
Hoxie  V.  Home  Ins.  Co.,  33  Conn. 
471. 

That  the  assured  has  made  other 
false  claims  is  evidence  of  fraud. 
Barnett  v.  Farmers'  F.  Ins.  Co.,  115 
Mich.  247,  73  N.  W.  372. 

60.  Menk  v.  Home  Ins.-  Co.,  76 
Cal.  SO>  14  Pac.  837,  18  Pac.  117,  9 
Am.  St.  Rep.  158;  Farmers'  Mut.  F. 
Ins.  Co.  V.  Crampton,  43  Mich.  421, 
5    N.    W.    447.    But    see    Ward    v. 
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of  property  for  the  puri)Osc  of  obtaining  large  insurance  thereon,"^ 
or  the  obtaining  of  large  amounts  of  insurance  upon  the  life  of 
another,'"^  or  upon  his  own  life  by  one  who  commits  suicide,**^  may 
tend,  with  other  circumstances,  to  prove  the  cause  of  a  loss  or 
death.  By  the  decided  weight  of  opinion,  a  charge  of  a  fraudulent 
act  upon  the  part  of  the  assured,  though  amounting  to  the  commis- 
sion of  a  crime,  does  not  render  evidence  of  his  character  relevant."* 

c.  Verdict  of  Coroner's  Jury.  —  In  some  jurisdictions  the  verdict 
of  a  coroner's  jury,  but  not  the  evidence  taken  at  the  inquest,  is 
competent  evidence  of  the  cause  of  death  of  an  insured  person.*'^  In 
other  jurisdictions  neither  the  evidence  nor  the  verdict  is  admissible 
in  an  action  on,  the  policy.*^*^ 

d.  Extent  of  Loss.  —  Where  a  policy  of  insurance  prescribes  a 
reasonable  and  exclusive  method  for  determining  the  extent  and 
amount  of  a  loss,  other  methods  of  proof  are  inadmissible.®^     But 


Washington    Ins.    Co.,   6   Bosw.    (N. 
Y.)  229. 

Evidence  of  the  value  of  a  boat  and 
the  lack  of  insurance  thereon  is  ad- 
missible to  disprove  a  claim  ihat  a 
cargo  was  lost  through  the  miscon- 
duct of  its  owners.  Louisville  Ins. 
Co.  V.  Monarch,  99  Ky.  578,  36  S. 
W.  563. 

61.  See  sub-title  "  Avoidance," 
etc.,  herein. 

Evidence  of  proof  of  loss  in  excess 
of  the  value  of  the  property  burned 
and  of  an  assignment  of  the  policy 
after  the  fire  without  consideration 
was  held  admissible  where  the  as- 
sured was  charged  with  having 
fraudulentl}'  caused  the  fire.  Dwyer 
V.  Continental  Ins.  Co.,  63  Tex.  354. 
See  also  Hotchkiss  v.  Germania  F. 
Ins.  Co.,  5  Hun   (N.  Y.)  91. 

But  as  to  the  mere  transfer  of  a 
policy,  see  Northern  Assur.  Co.  v. 
Samuels,  il  Tex.  Civ.  417,  ii  S.  W. 
239.  An  overinsurance  of  a  cargo 
due  to  bankers  insuring  their  interest 
as  acceptors  of  drafts  drawn  on  them 
against  the  cargo  is  not  evidence  that 
the  loss  of  the  vessel  was  fraudulent. 
Merchants'  Mut.  Ins.  Co.  v.  Allen, 
121  U.  S.  67. 

62.  See  Jack  v.  Mutual  Reserve 
Fund  L.   Ass'n,   113  Fed.  49. 

Homicide.  —  Where  the  defense  to 
an  action  by  the  assignee  of  a  life 
policy  was  that  he  had  caused  the 
death  of  the  insured,  evidence  that 
the  plaintiff  had  obtained  other  insur- 
ance on  the  life  of  the  insured  was 
admitted.  New  York  Mut.  L.  Ins. 
Co.  V.  Armstrong,  117  U.  S.  591. 


63.  Elliott  V.  Des  Moines  L.  Ass'n, 
163  Mo.  132,  63  S.  W.  400.  But  see 
Union  Casualty  &  Surety  Co.  v.  God- 
dard,  25  Ky.  L.  Rep.  1035,  76  S.  W. 
832. 

Large     Life     Insurance Where 

the  insured  had  obtained  large 
amounts  of  insurance  upon  her  life 
and  then  committed  suicide,  letters 
written  by  her  requesting  other  in- 
surance and  a  deed  conveying  all  her 
property  were  held  admissible  in  evi- 
dence. Elliott  V.  Des  Moines  L. 
Ass'n,  163  Mo.  132,  63  S.  W.  400. 

64.  See  article  "'  Character,"  Vol. 
III. 

65.  Metzradt  v.  Modern  Brother- 
hood of  America,  112  Iowa  522,  84  N. 
W.  498;  Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co.  v.  Crayton, 
no  111.  App.  648,  aifirmcd  209  111.  550, 
70  N.  E.  1066;  Knights  Templars'  & 
Masons'  L.  Ins.  Co.  v.  Crayton,  209 
111.  550,  70  N.  E.  1066;  Fein  v.  Cov- 
enant Mut.  Ben.  Ass'n,  60  111.  App. 
274. 

66.  Union  Cent.  L.  Ins.  Co.  v. 
HoUowell,  14  Ind.  App.  611,  43  N.  E. 
277 ;  Aetna  L.  Ins.  Co.  v.  Kaiser,  24 
Ky.  L.  Rep.  2454,  74  S.  W.  203; 
Wasey  v.  Travelers'  Ins.  Co.,  126 
Mich.  119,  85  N.  W.  459;  Louis  v. 
Connecticut  Mut.  L.  Ins.  Co.,  172  N. 
Y.  659,  65  N.  E.  1 1 19;  Insurance  Co. 
z\  Schmidt,  40  Ohio  St.  112;  Texas 
Mut.  L.  Ins.  Co.  V.  Brown,  2  Posey 
Lairep.  Cas.  (Tex.)  160.  See  also 
Walther  v.  Mutual  Ins.  Co.,  65  Cal. 
417,  4   Pac.   413- 

67.  J.  W.  GilUim  &  Co.  v.  Fire 
Ass'n,   106  JNIo.   App.  673,  80  S.   W. 
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courts  arc  inclined  to  construe  such  provisions  ratlier  strictly  against 
the  insurer,  in  so  far  as  they  operate  to  exclude  other  evidence.^® 
In  the  ahsence  of  such  special  provisions,  the  ordinary  rules  for 
proving  the  value  of  property  obtain.""     The  evidence  should  tend 


283 ;  Everett  v.  London  &  Liverpool 
Ins.  Co.,  142  Pa.  St.  3:^2,  21  Atl.  819, 
24  Am.  St.  Rep.  499.  See  also  West- 
ern Mass.  Ins.  Co.  v.  Norwich  & 
New  York  Transportation  Co.,  12 
Wall.   CU.  S.)   201. 

For  suiificient  evidence  of  a  waiver 
by  the  insurer  of  an  appraisment  un- 
der the  terms  of  the  policy  see 
Schonweiler  v.  Merchants'  Mut.  Ins. 
Ass'n,  II  S.  D.  401,  78  N.  W.  356. 
For  insufficient  evidence  of  a  refusal 
to  appoint  appraisers  see  Westcn- 
haver  v.  German-American  Ins.  Co., 
113  Iowa  726,  84  N.  W.  717;  Lanca- 
shire Ins.  Co.  V.  Murphy,  10  Kan. 
App.  251,  62  Pac.  729. 

Cost  of  Property.  _  Where  the 
policy  provides  ihat  the  damages  shall 
not  exceed  the  cost  of  producing  the 
property  destroyed  evidence  of  its 
cash  value  is  incompetent.  Chip- 
pewa Lumb.  Co.  V.  Pheriix  Ins.  Co., 
80  Mich.  116,  44  N.  W.  1055. 

The  cost  of  rebuilding  a  house  is 
competent  evidence  of  its  value, 
where  the  policy  so  provides ;  and 
expert  testimony  is  admissible  to 
prove  such  cost.  Phoenix  Ins.  Co. 
V.  Copeland,  86  Ala.  551,  6  So.  143, 
4  L.  R.  A.  848. 

68.  Case  v.  Manufacturers'  F. 
&  M.  Ins.  Co.,  82  Cal.  263,  21  Pac. 
843,  22  Pac.  1083;  Morgan  v.  Mer- 
chants' Co-operative  F.  Ins.  Ass'n, 
52  App.  Div.  61,  64  N.  Y.  Supp.  873. 

A  provision  in  a  fire  policy  re- 
quiring the  assured  to  keep  a  set  of 
books  does  not  render  inadmissible 
his  testimony  as  to  the  value  of 
goods  destroyed.  Rissler  v.  Ameri- 
can Cent.  Ins.  Co.,  150  Mo.  366,  51 
S.  W.  755- 

Impracticability  of  Policy  Method. 
Where  a  vessel  sank  in  deep  water 
while  burning,  it  was  held  that  a 
total  loss  might  be  proved  without 
showing  the  exact  extent  of  the  dam- 
age, though  the  policy  limited  the 
amount  of  recovery  -to  the  cost  of  re- 
pairing the  vessel.  Jackson  v.  Brit- 
ish-American Assur.  Co.,  106  Mich. 
47.  63  N.  W.  899,  30  L.  R.  A.  636. 

Where    on    the    night    of    the    fire 
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plaintiff's  safe  had  been  blown  open 
and  his  books  and  inventories  de- 
stroyed, he  was  permitted  to  prove 
the  value  of  his  stock  by  oral  evi- 
dence, notwithstanding  the  iron-safe 
clause  in  the  policy.  Brookshire  v. 
Chillicothe  Town  Mut.  F.  Ins.  Co., 
91   Mo.  App.  599. 

69.  Mcllrath  v.  Farmers'  Mut.  Hail 
Ins.  Ass'n,  114  Iowa  244,  86  N.  W. 
310;  Sisk  V.  American  Cent.  F.  Ins. 
Co.,  95  Mo.  App.  695,  69  S.  W.  687; 
Cheever  v.  Scottish  Union  &  Nat. 
Ins.  Co..  86  App.  Div.  328,  83  N.  Y. 
Supp.  730. 

A  question  as  to  the  "  amount  of 
loss  and  damage  "  inflicted  by  a  fire 
calls  for  a  conclusion.  Schlesinger 
V.  Springfield  F.  &  M.  Ins.  Co.,  26 
Jones  &  S.  112,  9  N.  Y.  Supp.  727. 

Appraisals —  .\n  appraisal  of  prop- 
erty made  under  the  terms  of  the 
policy  is  evidence  of  its  value.  De 
Groot  V.  Fulton  F.  Ins.  Co.,  4  Rob. 
(N.  Y. )  504.  But  where  not  made 
by  arbitrators  it  is  not  conclusive. 
Commercial  Ins.  Co.  v.  Friedlander, 
156  111.  595,  41  N.  E.  183.  An  ap- 
praisement made  after  a  fire  under 
an  agreement  tlien  made,  superseding 
the  appraisement  clause  of  the  pol- 
icy, is  admissible  in  evidence  to 
prove  the  loss.  Broadway  Ins.  Co. 
V.  Doying,  55  N.  J.  L.  569,  27  Atl. 
927 ;  Citizens'  Ins.  Co.  v.  Doying, 
55  N.  J.  L.  573,  27  Atl.  929. 

Selling  Price — The  price  realized 
on  the  sale  of  damaged  goods  at 
auction,  upon  notice  to  the  insurer, 
has  been  held  admissible  in  evidence 
to  prove  the  extent  of  the  loss.  Hoff- 
man V.  Western  M.  &  F.  Ins.  Co., 
I  La.  Ann.  216.  Expert  testimony  as 
to  whether  there  was  any  better 
method  of  disposing  of  damaged 
goods  than  by  auction  was  held  com- 
petent. Clement  z'.  British  Ameri- 
can Assur.  Co.,  141  Mass.  298,  5  N. 
E.  847.  Evidence  of  the  difference 
in  value  between  what  land  sold  for 
after  buildings  were  destroyed  and 
what  the  land  with  the  buildings  was 
offered  for  is  not  admissible  to  dis- 
prove a  value  placed  upon  the  build- 
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to  prove  the  amount  and  value  of  the  property  at  the  time  of  the 
loss.'"     The  amount  of  a  policy  which  does  not  value  the  goods  is 


ings.  Bardwell  v.  Conway  Mut.  F. 
Ins.  Co.,  122  Mass.  90. 

Evidence  of  the  price  at  which  the 
in.siircd  had  offered  to  sell  old  furni- 
ture was  admitted,  it  having  no  fixed 
market  value.  Joy  v.  Security  F.  Ins. 
Co.,  83  Iowa  12,  48  N.  W.  1049.  It 
was  held  that  the  amount  for  which 
the  assured  sold  a  policy  after  a  loss 
by  fire  was  not  evidence  of  the 
amount  of  the  loss.  Commercial  Ins. 
Co.  V.  Friedlander,  156  111.  595,  41 
N.  E.  183. 

Rental  Value.  —  The  rental  of  a 
building  at  the  time  of  its  destruction 
is  evidence  of  its  value.  Atlantic 
Ins.  Co.  V.  Manning,  3  Colo.  224 ; 
Cumberland  Valley  Alut.  Protection 
Co.  V.  Schell,  29  Pa.  St.  31.  But 
not  its  rental  value  two  years  before 
the  loss.  Atlantic  Ins.  Co.  v.  Man- 
ning, 3  Colo.  224. 

Cost  of  Manufacture.  —  The  cost 
of  manufacturing  staple  goods  is 
evidence  tending  to  prove  their  value. 
Clement  v.  British-American  Assur. 
Co.,  141  Mass.  298,  5  N.  E.  847. 

Cost  of  Handling  Groods.  —  Evi- 
dence of  the  cost  of  handling  goods 
and  of  freight  charged  thereon  may 
tend  to  show  the  amount  of  the  loss. 
St.  Paul  F.  &  M.  Ins.  Co.  v.  Gotthelf, 
35  Neb.  351,  53  N.  W.  137.  See  also 
Case  r.  Manufacturers'  F.  &  M.  Ins. 
Co.,  82  Cal.  263,  21   Pac.  843. 

Marine  Survey.  —  A  regular  war- 
rant of  survey  and  the  report  there- 
on are  the  best  evidence  of  the  con- 
dition of  a  vessel  sold  in  a  foreign 
port.  Robinson  v.  Clifford,  2  Wash. 
C.  C.  I,  20  Fed.  Cas.  No.  11,948. 
See  also  Hathaway  v.  Sun.  Mut.  Ins. 
Co.,  8  Bosw.    (N.  Y.)   34. 

It  must  appear  that  the  survey  was 
ordered  by  a  competent  tribunal. 
Cort  V.  Delaware  Ins.  Co.,  2  Wash. 
C.  C.  375,  6  Fed.  Cas.  No.  3257 ;  Mur- 
ray V.  Great  Western  Ins.  Co.,  39 
Hun  (N.  Y.)  581.  See  also  Howard 
V.  Orient  Mut.  Ins.  Co..  2  Rob.  (N. 
Y.)  539.  But  see  American  Ins.  Co. 
V.  Francia,  9  Pa.   St.  390. 

Injury  to  Crops. —  In  estimating 
a  loss  by  hail,  evidence  of  the  differ- 
ence between  the  injured  crop  and 
the  average  of  uninjured  crops  grown 


in  the  neighborhood  was  admitted. 
Barry  v.  Farmers'  Mut.  Hail  Ins. 
Ass'n,  no  Iowa  433,  81  N.  W.  690. 

Injury  to  Person —  Evidence  as 
to  the  assured's  suffering  and  ina- 
bility to  sleep  during  his  disability 
from  an  accident  may  be  admissible 
to  prove  the  "  loss  of  the  money 
value  of  his  time "  to  the  extent 
that  it  shows  incapacity  to  work. 
Globe  Ace.  Ins.  Co.  v.  Helwig,  13 
Ind.  App.  539,  41  N.  E.  976.  A  ques- 
tion as  to  the  ability  of  the  assured 
to  labor  while  suffering  from  an  ac- 
cident does  not  call  for  a  mere  con- 
clusion. Lyon  V.  Railway  Passenger 
Assur.  Co.,  46  Iowa  631. 

70.  State  Ins.  Co.  v.  Taylor,  14 
Colo.  499,  24  Pac.  333 ;  Gere  v. 
Council  Bluffs  Ins.  Co.,  67  Iowa  272, 
23  N.  W.  137 ;  De  Soto  v.  American 
Guaranty  Fund  Mut.  F.  Ins.  Co.,  102 
Mo.  App.  I,  74  S.  W.  I ;  Caraher 
V.  Royal  Ins.  Co.,  63  Hun  82,  17  N. 
Y.  Supp.  858,  aMnned  136  N.  Y.  645, 
32  N.  E.  1015;  Rockey  f.  Firemen's 
Ins.  Co.,  83  App.  Div.  638,  82  N.  Y. 
Supp.  120;  Home  Ins.  Co.  v.  Stone 
River  Nat.  Bank,  88  Tenn.  369,  12 
S.  W.  915.  See  also  Erb  v.  German- 
American  Ins.  Co.,  98  Iowa  606,  67 
N.  W.  583,  40  L.  R.  A.  845. 

Value  at  Time  of  Loss The  sell- 
ing price  of  cattle  a  year  after  an 
injury  to  them  is  irrelevant.  Lewis 
V.  Burlington  Ins.  Co.,  80  Iowa  259, 
45  N.  VV.  749.  The  price  paid  to 
producers  for  eggs  is  not  admissible 
to  prove  the  value  of  "  cold  storage  " 
eggs.  Kelly  v.  Norwich  Union  F. 
Ins.  Co.,  82  Iowa  137,  47  N.  W.  986. 
The  condition  of  property  some  time 
before  a  fire  may  be  shown  in  con- 
nection with  testimony  tending  to 
show  no  deterioration.  Johnston  v. 
Farmers'  F.  Ins.  Co.,  106  ^lich.  96, 
64  N.  W^  5. 

Valuation  in  Policy The   value 

placed  upon  houses  by  the  insurer's 
agent  on  examination  of  them  be- 
fore the  issuance  of  the  policy  was 
held  prima  facie  evidence  of  their 
value  at  the  time  of  the  loss  in  favor 
of  the  assured.  Virginia  F.  &  M. 
Ins.  Co.  V.  Feagin,  62  Ga.  515.  But 
compare   Home    Ins.    Co.   v.    Stone 
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not  evidence  of  such  value."  Inventories,  made  or  received  in 
regular  course  of  business,'^-  invoices  and  bills  of  ladini^  and  books 
of  account,''^  when  pro])erly  proved,  together  with  evidence  of  any 
subsequent  purchases  and  sales,  are  generally  competent  evidence 
of  the  amount  and  value  of  a  stock  of  goods.  Inventories  and  lists 
of  property  prepared  either  before  or  after  its  destruction  may  be 
used  by  a  witness  to  refresh  his  memory.'^*     Testimony  as  to  the 


River   Nat.    Bank,   88  Tenn.    369,    12 
S.  W.  915. 

71.  Schroeder  v.  Trade  Ins.  Co., 
12  111.  App.  651;  Standard  b.  Ins. 
Co.  V.  Wren,  11  111.  .'\pp.  242;  Joy 
V.  Security  F.  Ins.  Co.,  83  Iowa  12, 
48  N.  W.  I049-. 

A  former  policy  oa  goods  shown  to 
the  second  insurer  when  its  policy 
was  issued  was  held  conpetent  evi- 
dence of  the  valuation  recited  there- 
in. Gulf  City  Ins.  Co.  v.  Stephens, 
51   .A.la.   121. 

Insurance  policies  reciting  the 
values  of  property  are  competent  evi- 
dence thereof  in  connection  with 
other  evidence  showing  what,  if  any, 
changes  have  taken  place  in  tlie 
properties.  Mutual  Safety  Ins.  Co. 
V.  Cargo,  Olcott  89,  17  Fed.  Cas. 
No.  qq8i  ;  Gulf  City  Ins.  Co. 
V.  Stephens,  51  Ala.  121 ;  Winn  v. 
Columbian  Ins.  Co.,  12  Pick.  (Mass.) 
279. 

The  value  placed  upon  property  for 
the  purpose  of  obtaining  insurance 
was  held  not  evidence  of  its  value 
at  the  time  of  the  fire  in  which  it 
was  lost,  where  the  policy  provided 
for  estimating  its  cash  value  at  that 
time,  and  where  the  value  was  not 
shown  to  have  continued  the  same. 
Linde  v.  Republic  F.  Ins.  Co.,  18 
Jones  &  S.  (N.  Y.)  362;  German  Ins. 
Co.  V.  Everett  (Tex.  Civ.  App.),  36 
S.  W.   125. 

72.  Scottish  Union  &  Nat.  Ins.  Co. 
V.  Stubbs,  98  Ga.  754,  27  S.  E.  180; 
German  Ins.  Co.  v.  Amsbaugh,  8 
Kan.  App.  197,  55  Pac.  481 ;  Wallach 
V.  Commercial  F.  Ins.  Co.,  12  Daly 
387,  affirmed  g8  N.  Y.  634;  West 
Branch  Lumberman's  Exchange  v. 
American  Cent.  Ins.  Co.,  183  Pa.  St. 
366,  38  Atl.  1081  ;  Phoenix  Ins.  Co. 
V.  Padgitt  (Tex.  Civ.  App.),  42  S.  W. 
800;  Insurance  Companies  v.  Weides, 
14  Wall  (U.  S.)  375;  Fisher  v.  Cres- 
cent Ins.  Co.,  33  Fed.  544.  See  also 
Citv  F.  Ins.  Co.  V.  Carrugi,  41  Ga. 
660. 
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Inventories —  The  last  inventory 
of  a  stock  of  goods  should  be  sup- 
plemented by  evidence  of  subsequent 
purchases  and  sales.  Scottish  Union 
&  Nat.  Ins.  Co.  v.  Keenc,  85  Md.  263, 
:^7  Atl.  ss ;  Read  v.  Stale  Ins.  Co., 
103  Iowa  307,  72  N.  W.  665.  It 
should  be  shown  that  the  property 
listed  was  in  the  building  at  the  time 
of  the  fire.  Machin  v.  Lamar  F.  Ins. 
Co.,  90  N.  Y.  689.  An  inventory  pre- 
pared by  a  sheriff  levying  an  attach- 
ment was  admitted  in  evidence. 
Orient  Ins.  Co.  v.  Moffatt,  15  Tex. 
Civ.  App.  385,  39  S.  W.  1013.  Parol 
evidence  of  the  contents  of  destroyed 
inventories  is  admissible.  Liverpool 
&  London  &  Globe  Ins.  Co.  v.  Kear- 
ney, 2  Ind.  Ter.  67,  46  S.  W.  414; 
McNutt  V.  Virginia  F.  &  M.  Ins.  Co. 
(Tenn.   Ch.),  45   S.  W.  61. 

For  insufficient  evidence  of  the 
amount  of  loss  of  a  stock  of  goods 
based  on  inventories  and  sale  slips, 
see  Schlesinger  v.  Springfield  F.  & 
M.  Ins.  Co.,  26  Jones  &  S.  112,  9  N. 
Y.    Supp.   727. 

73.  Case  v.  Hartford  F.  Ins.  Co., 
13  111.  676;  German  Ins.  Co.  v.  Ams- 
baugh, 8  Kan.  App.  197,  55  Pac.  481 ; 
Levine  v.  Lancashire  Ins.  Co.,  66 
Minn.  138,  68  N.  W.  855 ;  Coleman  v. 
Retail  Lumberman's  Ins.  Ass'n,  77 
Minn.  31,  79  N.  W.  588;  St.  Paul  F. 
&  M.  Ins.  Co.  V.  Gotthelf,  35  Neb. 
351,  S3  N.  W.  137;  De  Groot  v.  Ful- 
ton F.  Ins.  Co.,  4  Rob.  (N.  Y.)  504; 
Orient  Ins.  Co.  z'.  Moffatt,  15  Tex. 
Civ.  App.  385,  39  S.  W.  1013 ;  F.  Doh- 
men  Co.  v.  Niagara  F.  Ins.  Co.,  96 
Wis.  38,  71  N.  W.  69. 

Inventories  and  accounts  which  do 
not  comply  with  special  provisions  of 
the  policy  are  generally  inadmissible. 
Sun  Mut.  Ins.  Co.  v.  Dudley,  65  Ark. 
240,  45  S.  W.  539. 

74.  Johnston  z'.  Farmers'  F.  Ins. 
Co.,  106  Mich.  96,  64  N.  W.  5 ;  Stav- 
inow  V.  Home  Ins.  Co.,  43  Mo.  App. 
513;  Huckins  v.  People's  Mut.  F.  Ins. 
Co.,  31  N.  H.  238;  St.  Paul  F.  &  M. 
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probable  amount  and  value  of  a  stock  of  goods  destroyed  by  fire,  as 
compared  with  similar  stocks  of  known  value  in  the  vicinity,  has 
been  admitted  by  some  courts." 

B.  Admissions  and   Declarations.  —  The  cause  of  a  loss   or 
death  or  the  extent  of  a  loss  may  be  proved  by  declarations^*  which 


Ins.  Co.  V.  Gotthelf,  35  Neb.  351,  53 
N.  W.  137.  See  also  Case  v.  Hart- 
ford F.  Ins.  Co.,  13  111.  676;  City  F. 
Ins.  Co.  V.  Carrugi,  41  Ga.  660. 

Where  a  large  number  of  articles 
have  been  destroyed  by  fire,  lists  pre- 
pared by  the  assured  after  the  fire 
were  admitted,  not  as  evidence  pcrsc, 
i)Ut  as  a  record  of  details  to  which 
she  had  testified.  Cheever  v.  Scottish 
L'nion  &  Nat.  Ins.  Co.,  86  App.  Div. 
328,  83  N.  Y.  Supp.  730;  Kahn  v. 
Traders'  Ins.  Co.,  4  Wyo.  419,  34 
Pac.  1059. 

75.  Livings  v.  Home  Mut.  F.  Ins. 
Co.,  50  Mich.  207,  15  N.  W.  85; 
Howard  v.  City  F.  Ins.  Co.,  4  Denio 
(N.   Y.)    502. 

Contra.  —  Phoenix  F.  Ins.  Co.  V. 
PhiUp,  13  Wend.   (N.  Y.)  81. 

Comparisons  of  Stocks  of  Goods. 
In  the  absence  of  direct  evidence 
other  than  the  testimony  of  the  as- 
sured as  to  the  size  of  a  stock  of 
goods,  it  was  held  permissible  to  ad- 
mit the  testimony  of  other  merchants 
of  the  town  in  the  same  business  to 
show  the  relation  their  total  annual 
sales  bore  to  the  amount  of  goods 
kept  on  hand.  Home  Ins.  Co.  v. 
Weide,  II  Wall.  (U.  S.)  438.  Evi- 
dence of  the  business  of  a  limited 
number  of  merchants  as  to  carrying 
certain  amounts  of  teas,  not  calcu- 
lated to  prove  a  general  custom,  was 
held  admissible  to  discredit  the  as- 
sured's  testimony  as  to  the  amount 
of  tea  carried  by  him.  Townsend  1'. 
Merchants'  Ins.  Co.,  45  How.  Fr. 
(N.  Y.)  501. 

76.  Res  Gestae.  —  Evidence  of  the 
declarations  of  the  insured  at  the 
time  of  an  accident  from  which  he 
was  alleged  to  have  died  as  to  the 
nature  of  his  injury  was  admitted. 
Ten  Broeck  v.  Travelers'  Ins.  Co.,  6 
N.  Y.  St.  100.  See  also  Dabbert  v. 
Travelers'  Ins.  Co.,  2  Cin.  R.  (O.) 
98.  The  exclamations  of  a  person  on 
arising  from  the  ground  after  a  fall 
as  to  its  being  a  "  hard  one "  were 
admitted  in  evidence ;  but  not  his 
statements  other  than  expressions  of 


feeling  made  some  time  afterward. 
Hall  V.  American  Masonic  Ace.  Ass'n, 
86Wis.  518,  57N.  W.  366.  The  decla- 
rations of  the  insured  as  to  the  cause 
of  his  sickness  just  before  his  death 
are  admissible  against  the  beneficiary 
charged  with  having  poisoned  him. 
Jack  V.  Mutual  Reserve  Fund  L. 
Ass'n,  1 13  Fed.  49. 

Where  the  insured  was  killed  in  a 
fight  over  the  possession  of  certain 
premises,  evidence  of  threats  made 
by  him  before  the  fight  against  the 
persons  disputing  his  claim  was  ad- 
mitted as  tending  to  prove  that  death 
resulted  from  "  unnecessary  e.xposure 
to  danger  "  or  while  "  engaged  in  any 
unlawful  act."  Yale  v.  Travelers' 
Ins.  Co.,  2  Thomp.  &  C.  (N.  Y.)  221. 

Declarations  of  Strangers —  The 
declarations  of  persons  of  whom  the 
assured  claims  to  have  purchased 
goods,  and  to  whom  the  assured 
has  referred  the  insurer  for  dupli- 
cate bills,  are  not  admissible 
against  the  assured ;  but  the  re- 
fusal of  such  persons  to  furnish  the 
bills  may  be  a  relevant  circumstance. 
Western  Assur.  Co.  v.  Ackerman,  2 
Penn  (Pa.)  144.  The  declarations  of 
a  mortgagor  in  possession  of  the 
mortgaged  premises  as  to  the  contents 
of  the  building  and  the  cause  of  the 
fire  are  not  competent  evidence 
against  the  mortgagee  and  assignee  of 
a  policy  of  insurance  on  the  premises. 
Kingsley  v.  New  England  Mut.  F. 
Ins.  Co.,  8  Cush.  (Mass.)  393-  The 
statements  of  the  persons  present  at 
a  fire  as  to  who  caused  it  are  not  ad- 
missible as  part  of  the  res  gestae 
against  the  insured  in  an  action  on  a 
policy  of  insurance  on  goo^s  de- 
stroyed thereby.  Dwyer  v.  Conti- 
nental Ins.  Co.,  63  Tex.  354. 

Declarations  of  Wife — The  con- 
duct and  declarations  of  the  wife  of 
the  assured  at  the  time  of  the  fire 
which  destroyed  the  insured  property 
are  not  admissible  against  him  in  the 
absence  of  any  evidence  of  assent 
thereto  by  him.  Walker  v.  Phoenix 
Ins.  Co.,  62  Mo.  App.  209. 
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are  of  the  res  gestae,  and  by  the  admissions  of  the  parties/^  Ad- 
missions contained  in  proofs  of  loss  or  death  are  competent  evidence 
against  the  party  furnisliing  the  proofs.'^* 

The  recent  declarations  of  an  insnred  person  tending-  to  show  an 
intent  or  impulse  to  commit  suicide  have  been  received  in  evidence 
against    the   beneficiary."     By   the    v^^eight   of   authority   a    marine 


Declarations  of  his  wife,  during  the 
life  of  the  insured,  showing  her  fear 
that  he  would  commit  suicide  are  not 
competent  evidence  of  his  suicide, 
especially  against  other  beneficiaries. 
Continental  Ins.  Co.  v.  Delpeuch,  82 
Pa.  St.  225. 

77.  Admissions,  —  The  acceptance 
of  goods  and  the  payment  of  charges 
by  the  consignee  without  complaint 
of  damage  to  the  carrier  was  held  not 
admissible  evidence  to  prove  that  the 
goods  had  not  been  damaged  in  tran- 
sit. Underwriters'  Agency  v.  Suther- 
lin,  55  Ga.  266. 

A  letter  written  by  an  insurer  to 
the  wife  of  an  insured  person  request- 
ing her  co-operation  in  further  efforts 
to  find  him,  to  which  she  did  not 
reply,  was  held  incompetent  evidence 
against  her  upon  an  issue  as  to  his 
death.  Travelers'  Ins.  Co.  v.  Shep- 
pard,  85  Ga.  751,  12  S.  E.  18. 

Admissions  in  Representative  Ca- 
pacity  Admissions   of  a   wife  as  to 

the  death  of  her  insured  husband  are 
not  competent  evidence  against  her  in 
an  action  on  the  policy  by  her  as 
administratrix.  United  States  L.  Ins. 
Co.  V.  Kielgast,  26  111.  App.  567.  Nor 
are  admissions  by  a  guardian  in  proof 
of  loss  competent  evidence  against  the 
ward.  Buffalo  Loan,  Trust  &  Safe 
Deposit  Co.  V.  Knights  Templar  & 
Masonic  Mut.  Aid  Ass'n,  126  N.  Y. 
450,  27  N.  E.  942,  affirming  56  Hun 
303,  9  N.  Y.  Supp.  346. 

Conspiracy —  For  evidence  of  dec- 
larations admissible  under  a  charge  of 
conspiracy  upon  the  part  of  the  as- 
sured and  others  to  burn  the  insured 
property  sec  Joy  f.  Liverpool,  Lon- 
don &  Globe  Ins.  Co.,  32  Te.x.  Civ. 
App.  433,  74  S.  W.  822;  McCarty  v. 
Hartford  F.  Ins.  Co.  (Tex.  Civ. 
App.),  75  S.  W.  9.34- 

Compromise  of  Claim.  —  The  fact 
that  after  his  death  the  wife  of  the 
insured  settled  a  loss  on  an  accident 
policy  was  held  not  admissible  to 
prove  that  his  death  was  due  to  sui- 
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cide.      Continental    Ins.    Co.    v.   Del- 
peuch, 82  Pa.  St.  225. 

78.  See  sub-title,  "  Proofs  of 
Loss,"   herein. 

79.  Hale  v.  Life  Indemnity  &  In- 
vestment Co.,  65  Minn.  548,  68  N. 
W.  182 ;  Hathaway  v.  National  L.  Ins. 
Co.,  48  Vt.  335- 

Declarations  Indicating  Suicidal 
Intent —  Remarks  made  by  the  in- 
sured at  the  time  of  the  issuance  of 
the  policy  indicating  a  suicidal  intent 
were  received  in  evidence.  Treat  v. 
Merchants'  L.  Ass'n,  198  111.  431,  64 
N.  E.  992.  Such  declarations  of  the 
insured  made  two  years  before  his 
death  were  held  too  remote.  Hale  v. 
Life  Indemnity  &  Investment  Co.,  65 
Minn.  548,  68  N.  W.  182.  Declara- 
tions made  by  the  insured  four  years 
before  his  death,  that  he  would  com- 
mit suicide  upon  a  certain  contin- 
gency, which  was  not  shown  to  have 
arisen,  were  excluded.  Connecticut 
Mut.  L.  Ins.  Co.  V.  McWhirter,  19  C. 
C.  A.  519,  44  U.  S.  App.  492,  73  Fed. 
444.  Declarations  of  the  insured  an 
indefinite  number  of  days  before  he 
was  shot,  tending  to  show  that  he 
contemplated  suicide,  but  not  accom- 
panying or  explanatory  of  any  act, 
were  held  incompetent  evidence 
against  the  beneficiary.  Jenkin  z>. 
Pacific  Mut.  L.  Ins.  Co.,  131  Cal.  121, 
63  Pac.  180.  The  declarations  of  the 
assured  immediately  after  he  was  shot 
are  admissible  to  prove  suicide. 
Sutcliffe  V.  Iowa  State  Traveling 
Men's  Ass'n,  119  Iowa  220,  93  N.  W. 
90.  Where  it  was  claimed  that  the 
insured  had  committed  suicide,  evi- 
dence of  his  statements  to  his  wife 
when  she  last  saw  him  alive  as  to  his 
purposes  was  admitted.  Supreme 
Lodge  Knights  of  Pythias  v.  Foster, 
26   Ind.    App.    333,   59    N.    E.   877. 

letters  Left  by  Deceased.  —  A  let- 
ter directed  by  the  insured  to  the 
captain  of  a  vessel  and  left  in  the 
room  of  the  former  and  indicating  his 
intention  to  commit  suicide  by  drown- 


INSURANCE. 


567 


protest  is  not  competent  evidence  to  prove  a  loss  or  its  cause.*" 
C.  Opinion  EviuicncE. — Expert  evidence  is  admissible  to  prove 
the  value  of  property  destroyed,  and  sometimes  to  prove  the  cause 
of  a  loss  or  death.*^ 


ing  was  admitted  in  evidence  to  prove 
the  death  of  the  insured,  who  had 
disappeared.  Rogers  v.  Manhattan 
L.  Ins.  Co.,  138  Cal.  285,  71  Pac.  348. 
Where  the  insured  was  found  dead 
in  his  room  under  circumstances  in- 
dicating suicide,  letters  and  directions 
written  by  him  and  found  in  his  room 
at  the  time,  and  other  letters  in  his 
possession  a  short  time  before,  were 
admitted  in  evidence.  Sharland  v. 
Washington  L.  Ins.  Co.,  41  C.  C.  A. 
307,  loi  Fed.  206.  A  note  found  upon 
the  body  of  a  deceased  person  stating 
that  he  had  committed  suicide  and 
making  disposition  of  his  effects  is 
competent  evidence  of  suicide.  Weld 
V.  Mutual  L.  Ins.  Co.,  61  111.  App.  187. 

A  note  left  by  the  insured  referring 
to  an  accident  insurance  policy  as  an 
asset  for  the  payment  of  his  debts 
may  be  received  as  evidence  of  a  con- 
templated violent  death.  Snyder  v. 
Mutual  L.  Ins.  Co.,  22  Fed.  Cas. 
No.  13,154,  aHHrmcd  93  U.  S.  393. 

80.  Paine  v.  Maine  Mut.  M.  Ins. 
Co.,  69  Me.  568;  Patterson  v.  Mary- 
land Ins.  Co.,  3  Har.  &  J.  (Md.)  71, 
5  Am.  Dec.  419;  Berwindi  v.  Green- 
wich Ins.  Co.,  21  Jones  &  S.  (N.  Y.) 
102 ;  Cudworth  v.  South  Carolina  Ins. 
Co.,  4  Rich.  L.  (S.  C.)  416,  55  Am. 
Dec.  692;  Richelieu  &  Ontario  Nav. 
Co.  V.  Boston  M.  Ins.  Co.,  136  U.  S. 
408,  26  Fed.  596.  See  also  Kichette 
V.  Stewart,  i  Dall.  (U.  S.)  317. 
But  see  Smith  v.  Logan,  i  Speers 
(S.  C.)  274. 

Marine  Protests — Where  admis- 
sible, generally,  the  protest  must  have 
been  made  at  the  first  port  at  which 
the  master  arrived  after  a  de- 
viation or  the  loss  of  his  ves- 
sel. Boyce  v.  Moore,  2  Dall.  (U.  S.) 
196,  I  Am.  Dec.  277.  And  usually 
within  twenty-four  hours  after  the 
vessel  was  moored.  Fleming  v.  Ma- 
rine Ins.  Co.,  3  Watts  &  S.  (Pa.) 
144,  38  Am.  Dec.  747;  Brown  v. 
Girard,  4  Yeates  (Pa.)  115,  2  Am. 
Dec.  400;  Miller  v.  South  Carolina 
Ins.  Co.,  2  McCord  (S.  C.)  336,  13 
Am.  Dec.  734;  Marine  Ins.  Co.  v. 
Stras,  I   Munf.   (Va.)   408.     But  see 


Fleming  v.  Marine  Ins.  Co.,  3  Watts 
&  S.  (Pa.)  144,  38  Am.  Dec.  747; 
Cudworth  V.  South  Carolina  Ins.  Co., 
4  Rich.  L.  (S.  C.)  416,  55  Am.  Dec. 
692. 

81,  Expert  Testimony —  The  court 
rejected  the  testimony  of  experts 
offered  by  the  insurer  to  show  that 
accounts  of  stock  and  trade  purport- 
ing to  have  been  taken  in  consecu- 
tive years  appeared  to  have  been 
made  at  the  same  time.  Phoenix  F. 
Ins.  Co.  V.  Philip,  13  Wend.  (N. 
Y.)  81. 

Value  of  Property —  Manufactur- 
ers familiar  with  a  manufactory  de- 
stroyed were  permitted  to  testify  to 
its  value.  Reed  v.  Washington  F.  & 
M.  Ins.  Co.,  138  Mass.  572.  Expert 
testimony  as  to  the  value  of  a  ship 
was  admitted.  Slocovich  v.  Orient 
Mut.  Ins.  Co.,  108  N.  Y.  56,  14  N. 
E.  802.  For  insufficient  preliminary 
proof  of  the  qualification  of  a  witness 
to  testify  to  the  value  of  a  stock  of 
goods  see  Metzger  v.  Manchester  F. 
Assur.  Co.,  102  Mich,  334,  63  N.  W. 
650. 

Size  of  Stock  of  Goods — Expert 
testimony  as  to  the  quantity  of  goods 
destroyed  by  fire,  based  upon  an  ex- 
amination of  the  debris,  was  held  in- 
admissible; but  the  witness  might 
testify  to  what  he  had  actually  ob- 
served. Birmingham  F.  Ins.  Co.  v. 
Pulver,  126  111.  329,  18  N.  E.  804,  9 
Am.  St.  Rep.  598;  Pulver  v. 
Rochester  German  Ins.  Co.,  35  111. 
App.  24.  Expert  evidence  of  the 
amount  and  value  of  a  stock  of  goods 
destroved  by  fire  based  on  the  size 
of  the  store  was  rejected  as  vague 
and  unsatisfactory.  Newmark  v. 
Liverpool  &  London  F.  &  L.  Ins. 
Co.,  30  Mo.  160,  yy  Am.  Dec.  608. 

Expert  Accountant,  —  An  expert 
accountant  may  testify  to  the  result 
of  an  investigation  of  voluminous 
accounts.  Guarantee  Co.  v.  Mutual 
Bldg.  Ass'n,  57  111.  App.  254.  In 
case  of  contributing  policies  a  num- 
ber of  adjustments  of  loss  prepared 
by  an  expert  adjuster  may  be  sub- 
mitted to  the  jury,   not  as  evidence 
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Testimony  of  the  cost  of  repairing;  or  rebuilding  a  vessel  or 
building,  togetlier  with  evidence  of  the  (HiTerencc  in  vaUie  between 
the  repaired  or  new  property  and  the  old  is  generally  admissible.^'' 


of  facts  litigated,  but  to  assist  the 
jury  in  calculating  the  amount  of  ' 
their  verdict  should  they  find  any  of 
the  hypotheses  upon  which  the  ad- 
justments are  based  to  be  correct. 
Home  Ins.  Co.  v.  Baltimore  Ware- 
house Co.,  95  U.  S.  527. 

Marine  losses —  An  expert  may 
testify  as  to  whether  a  vessel  was  a 
"  total  loss."  McLain  v.  British  & 
Foreign  M.  Ins.  Co.,  16  Misc.  336, 
38  N.  Y.  Supp.  yy.  See  also  Jackson 
7'.  British-American  Assur.  Co.,  106 
Mich.  47,  63  N.  W.  899,  30  L.  R.  A. 
6^6.  But  see  McCoU  v.  Sun  Mut. 
Ins.  Co.,  2  Jones  &  S.    (N.  Y.)   313. 

The  opinion  of  the  tnaster  of  a 
vessel  as  to  the  practicability  of 
saving  it  at  the  time  it  was  aban- 
doned was  held  competent  evidence 
to  justify  the  act.  Walker  v.  Pro- 
tective Ins.  Co.,  29  Me.  317.  But  see 
McColI  V.  Sun  Mut.  Ins.  Co.,  2  Jones 
&  S.  (N.  Y.)  313- 

Upon  the  question  of  good  sea- 
manship in  attempting  to  tow  a 
vessel  to  another  port,  expert  testi- 
mony was  admitted.  Union  Ins.  Co. 
V.  Smith,  124  U.  S.  405. 

Character  of  River — Testimony 
as  to  the  probability  of  recovering 
the  body  of  a  person  drowned  in  a 
river,  the  opinion  based  upon  per- 
sonal knowledge  of  the  river,  and 
the  fact  that  the  body  of  a  person 
drowned  therein  years  before  had 
never  been  recovered,  was  held  ad- 
missible on  an  issue  as  to  whether 
the  death  of  an  insured  person 
claimed  to  have  been  drowned  there- 
in was  fraudulently  claimed.  Trav- 
elers' Ins.  Co.  V.  Sheppard,  85  Ga. 
751,  12  S.  E.  18. 

Eifect   of   Narcotics Where   the 

death  of  the  insured  resulted  from 
opium  or  morphine  self-administered, 
expert  testimony  as  to  whether  one 
unaccustomed  to  the  handling  of  such 
drugs  could  have  any  conception  as 
to  what  a  given  part  of  a  grain  was 
was  held  admissible.  Mutual  L.  Ins. 
Co.  V.  Tillman,  84  Tex.  31,  19  S.  W. 
294. 

Police  Opinions The  mere  opin- 
ions of  police  experts  as  to  whether 
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an  injured  person,  who  had  disap- 
peared, would  have  been  safe  in  cer- 
tain portions  of  the  city  was  ex- 
cluded. Tisdale  v.  Connecticut  Mut. 
L.  Ins.  Co.,  28  Iowa  12. 

Insane  Impulse Expert  testi- 
mony as  to  the  existence  of  an  "  in- 
sane impulse  "  upon  the  part  of  the 
person  who  killed  the  insured  was 
held  relevant,  where  the  defense  to 
an  action  upon  an  accident  policy 
was  that  insured's  death  resulted 
from  "  intentional  injuries,"  though 
such  "  insane  impulse "  would  not 
have  been  a  defense  to  a  prosecution 
for  felony.  Marceau  v.  Travelers' 
Ins.  Co.,  loi  Cal.  338,  35  Pac.  856, 
36  Pac.  813. 

82.  State  Ins.  Co.  v.  Taylor,  14 
Colo.  499,  24  Pac.  333 ;  Holter  Lumb. 
Co.  V.  Fireman's  Fund  Ins.  Co.,  18 
Mont.  282,  45  Pac.  207 ;  Northwestern 
Mut.  L.  Ins.  Co.  V.  Sun  Ins.  Office, 
85  Minn.  65,  88  N.  W.  272;  Sherlock 
V.  German-American  Ins.  Co.,  162 
M.  Y.  656,  57  N.  E.  1 124;  Caraher  v. 
Royal  Ins.  Co.,  63  Hun  82,  17  N.  Y. 
Supp.  858;  Sherlock  v.  German- 
American  Ins.  Co.,  21  App.  Div.  18, 
47  N.  Y.  Supp.  315;  Cummins  v. 
German-American  Ins.  Co.,  192  Pa. 
St.  359,  43  Atl.  1016;  German  Ins. 
Co.  V.  Everett  (Tex.  Civ.  App.),  36 
S.  W.  125. 

See  also  Hartford  F.  Ins.  Co.  v. 
Bourbon  Co.  Court,  24  Ky.  L.  Rep. 
1850,  72  S.  W.  739.  But  see  Sole- 
berg  V.  Western  Assur.  Co.,  55  C.  C. 
A.  601,  119  Fed.  23. 

An  unverified  estimate  of  the  cost 
of  a  new  building  is  not  rendered  ad- 
missible by  the  death  of  the  person 
making  it.  Hanover  F.  Ins.  Co  v. 
Lewis,  28  Fla.  209,  10  So.  297. 

Cost  of  Repairs.  —  Evidence  of  the 
cost  of  repairing  property  without 
reference  to  the  causes  making  re- 
pairs necessary  is  inadmissible.  Pad- 
dock V.  Commercial  Ins.  Co.,  104 
Mass.  521.  That  the  cost  of  repairs 
in  a  foreign  port  was  so  great  as  to 
justify  abandonment  of  a  vessel  may 
be  shown  by  bids  received  in  re- 
sponse to  public  advertisement  for 
such  repairs.     Osborne  v.  New^  York 
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The  insanity  of  an  insured  person  may  be  proved  by  the  opinions 
of  unprofessional  witnesses  who  have  had  sufficient  opportunity  to 
observe  his  conduct. ^^ 

V.  PROOFS  OF  LOSS. 

1.  Burden  of  Proof.  — ^The  burden  is  upon  the  assured  to  prove 
that  the  notice  or  proofs  of  loss,  death  or  injury  required  by  the 
insurance  contract  were  either  duly  furnished  by  him  or  waived  by 
the  insurer.^*     If  the  policy  calls  for  books  and  papers,  he  must  prove 


Mut.  Ins.  Co.,  53  Hun  633,  6  N.  Y. 
Supp.  103,  affirmed  127  N.  Y.  656, 
28  N.  E.  254. 

83.  Hathaway  v.  National  L.  Ins. 
Co.,  48  Vt.  335 ;  Charter  Oak  L.  Ins. 
Co.  V.  Rodel,  95  U.  S.  232;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Lathrop,  in 
U.  S.  612;  Mutual  L.  Ins.  Co.  v. 
Leubrie,  18  C.  C.  A.  332,  38  U.  S. 
App.  37,  71  Fed.  843.  See  also  Mar- 
ceau  V.  Travelers'  Ins.  Co.,  loi  Cal. 
338,  35  Pac.  856,  36  Pac.  813. 

Opinions  as  to  Sanity An  un- 
professional witness  is  incompetent 
to  testify  to  his  opinion  as  to  the 
sanity  of  the  assured  based  on  a 
given  state  of  facts  and  circumstances. 
St.  Louis  Mut.  L.  Ins.  Co.  v.  Graves, 
6  Bush  (Ky.)  268.  It  was  held  that 
the  self-killing  of  an  insured  person 
could  not  be  proved  to  have  been  irir- 
voluntary  by  the  opinions  of  wit- 
nesses based  on  observations  of  his 
mental  condition  previous  to  the 
killing  and  not  upon  knowledge  of 
the  circumstances  thereof.  Streeter 
v.  Western  Union  Mut.  L.  &  Ace. 
Soc,  65  Mich.  199,  31  N.  W.  779,  8 
Am.  St.  Rep.  882. 

Intoxication.  —  Where  the  defense 
to  an  action  on  an  accident  policy 
was  that  the  insured  was  injured 
while  under  the  influence  of  intoxi- 
cating liquor,  the  opinions  of  wit- 
nesses as  to  whether  he  appeared 
drunk  or  sober,  and  whether  he  was 
as  capable  of  taking  care  of  himself 
as  though  he  were  sober,  were  held 
competent  evidence.  Cook  v.  Stand- 
ard L.  &  Ace.  Ins.  Co.,  84  Mich.  12, 
47  N.  W.  568. 

84.  United  States.  —  Mack  v.  Lan- 
cashire  Ins.   Co.,  4  Fed.   59. 

Indiana.  —  Indiana  Ins.  Co  v. 
Pringle,  21  Ind.  App.  559,  52  N.  E. 
821. 

Iowa.  —  Harris     v.     Phoenix    Ins. 


Co.,  85  Iowa  238,  52  N.  W.  128 ;  Par- 
sons V.  Grand  Lodge  Ancient  Order 
United  Workmen,  108  Iowa  6,  78 
N.  W.  676. 

Kansas.  —  Burlington  Ins.  Co.  v. 
Ross,  48  Kan.  22i8,  29  Pac.  469; 
Western    Home    Ins.    Co.   v.    Thorp, 

48  Kan.  239,  28  Pac.  991 ;  State  Ins. 
Co.  V.  Belford,  2  Kan.  App.  280,  42 
Pac.  409. 

Louisiana.  —  McCall  v.  Merchants' 
Ins.  Co.,  33  La.  Ann.  142, 

Maryland.  —  Planters*  Mut.  Ins. 
Co.  V.  Deford,  38  Md.  382. 

Massachusetts.  —  Eastern  R.  Co.  v. 
Relief  F.  Ins.  Co.,  105  Mass.  570. 

Nebraska.  —  German  Ins.  Co.  v. 
Fairbank,  32  Neb.  750,  49  N.  W.  711, 
29  Am.  St.  Rep.  459;  German  Ins. 
Co.  V.  Davis,  40  Neb.  700,  59  N.  W. 
698. 

West  Virginia.  —  Flanaghan  v. 
Phenix  Ins.  Co.,  42  W.  Va.  426,  26 
S.  E.  513;  Adkins  v.  Globe  F.  Ins. 
Co.,  45  W.  Va.  384,  32  S.  E.  194. 

Weight  of  Evidence.  —  For  suffi- 
cient proof  of  notice  of  loss  see  State 
Ins.  Co.  V.  Schreck,  27  Neb.  527,  43 
N.  W.  340,  20  Am.  St.  Rep.  696,  6  L. 
R.  A.  524;  Oakland  Home  Ins.  Co. 
V.  Davis  (Tex.  Civ.  App.),  33  S. 
W.  587.  For  facts  sufficient  to  jus- 
tify a  presumption  that  proofs  of 
loss  had  been  furnished  or  waived 
^ee  Martin  v.  Fishing  Ins.  Co.,  20 
Pick  (Mass.)  389,  32  Am.  Dec.  220; 
Equitable  L.  Assur.  Soc.  v.  Winning, 
7  C.  C.  A.  359,  19  U.  S.  App.  173,  58 
Fed.  541 ;  Aetna  Ins.  Co.  v.  Simmons, 

49  Neb.  811,  69  N.  W.  125. 

For  sufficient  evidence  of  waiver 
see  Kecnan  v.  Missouri  State  Mut. 
Ins.  Co.,  12  Iowa  126;  Sagers  v. 
Hawkcye  Ins.  Co.,  94  Iowa  519,  63 
N.  W.  194;  Martin  v.  Fishing  Ins. 
Co.,  20  Pick  (Mass.)  309,  32  .A.m. 
Dec.  220;  Little  v.  Phoenix  Ins.  Co., 
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that  lie  furnished  them,  or  that,  from  no  fault  of  his  own,  he  is 
unable  to  do  so.'*'^  It  seems  that  the  insurer  must  prove  that  the 
proofs  furnished  were  defective,'*"  and  that  he  ^^ave  notice  of  that 
fact  to  the  assured.*^  The  burden  rests  uj)on  the  insurer  to  estab- 
lish any  fraud  or  false  swearing  in  the  proofs  of  loss.**" 

2.  Admissibility  of  Evidence.  —  A.  In  General. — Evidence  of 
giving  notice  and  furnishing  proofs  of  loss,  and  of  fraud  or  false 
swearing  therein,  must  meet  the  general  requirements  of  the  rules  of 
evidence  as  to  competency  and  relevancy.*'* 


123  Mass.  380,  25  Am.  Rep.  96;  Searle 
f.  Dwel  ling-House  Ins.  Co.,  152 
Mass.  263,  25  N.  E.  290;  ^Iix  v. 
Royal  Ins.  Co.,  169  Pa.  St.  639,  z^ 
Atl.  460. 

For  insufficient  evidence  of  waiver 
see  Shimp  v.  Cedar  Rapids  Ins.  Co., 
26  111.  App.  254;  Bruce  v.  Phoenix 
Ins.  Co.,  24  Or.  486,  34  Pac.  16. 

Delay.  —  For  sufficient  evidence 
that  a  statement  of  the  loss  fur- 
nished two  months  after  the  fire  had 
been  "  forthwith  rendered "  see 
Harnden  v.  Milwaukee  Mechanics' 
Ins.  Co.,  164  Mass.  382,  41  N.  E.  658. 
For  evidence  of  excusable  delay  in 
forwarding  proofs  of  death  see  Rob- 
inson V.  Northwestern  Nat.  Ins.  Co. 
(Minn.),  100  N.  W.  226.  For  suf- 
ficient evidence  of  waiver  of  delay 
in  furnishing  proofs  of  loss  see  Loeb 
V.  American  Cent.  Ins.  Co.,  99  Mo. 
50,  12  S.  W.  374.  See  also  Littie 
V.  Phoenix  Ins.  Co.,  123  Mass.  380, 
25  Am.   Rep.  96. 

For  sufficient  evidence  of  waiver 
see  Scott  V.  Security  F.  Ins.  Co.,  98 
Iowa  67,  66  N.  W.  1054;  National 
Masonic  Ace.  Ass'n  v.  McBride,  162 
Ind.  379,  70  N.  E.  483 ;  Home  Ins.  Co. 
V.  Sylvester,  25  Ind.  App.  207,  57  N. 
E.  991 ;  Moore  v.  Wildey  Casualty 
Co.,  176  Mass.  418,  57  N.  E.  673; 
Dobson  V.  Hartford  F.  Ins.  Co.,  86 
App.  Div.  115,  83  N.  Y.  Supp.  456; 
Davidson  v.  Guardian  Assur.  Co.,  176 
Pa.  St.  525,  35  Atl.  220;  Equitable  L. 
Assur.  Soc.  V.  Winning,  19  U.  S. 
App.  173,  7  C.  C.  A.  359,  58  Fed.  541. 

For  insufficient  evidence  of  waiver 
see  Babcock  v.  Pacific  Mut.  L.  Ins. 
Co.,  36  Misc.  306,  7i  N.  Y.  Supp.  453. 

85.  Mispelhorn  v.  Farmers'  F. 
Ins.   Co.,   53   Md.  473- 

Books  and  Papers.  — For  sufficient 
evidence  of  a  waiver  of  the  produc- 
tion   of    books    by    the    assured,    see 
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Roberts   v.    Sun    Mut.    Ins.    Co.,    13 
Tex.  Civ.  App.  64,  35   S.  W.  955- 

86.  Lampkin  v.  Travelers'  Ins. 
Co.,  II  Colo.  App.  249,  52  Pac.  1040. 

Defective  Proofs — Where  the  pol- 
icy required  the  assured  to  furnish 
the  insurer  all  documentary  evidence 
in  his  possession  touching  the  amount 
and  nature  of  the  loss,  it  was  held 
that  the  insurer  must  prove  the  pos- 
session of  such  evidence  by  the  as- 
sured. Foster  V.  Jackson  M.  Ins. 
Co.,  I  Edm.  Sel.  Cas.  (N.  Y.)  290. 

The  burden  is  on  the  insurer  to 
show  that  a  justice  of  the  peace  mak- 
ing a  certificate  of  loss  is  interested 
in  the  payment  of  the  loss.  Cornell 
V.  LeRoy,  9  Wend.  (N.  Y.)  163. 

87.  Killips  V.  Putnam  F.  Ins.  Co., 
28  Wis.  472,  9  Am.  Rep.  506. 

It  will  be  presumed  that  proofs  of 
loss  furnished  the  insurer  by  the  as- 
sured and  not  produced  by  the  for- 
mer are  sufficient.  Hincken  v. 
Mutual  Ben.  L.  Ins.  Co.,  50  N.  Y. 
657  ;  Northern  Assur.  Co.  v.  Samuels, 
II  Tex.  Civ.  App.  417,  2,2)  S.  W.  239. 

88.  Helbing  v.  Svea  Ins.  Co.,  54 
Cal.  156,  35  Am.  Rep.  y2;  Cochran  v. 
Amazon  Ins.  Co.,  7  Ohio  Dec.  276,  2 
Wkly.  L.  Bui.  54;  Phoenix  Ins.  Co. 
V.  Summerfield,  70  Miss.  827 ;  Osh- 
kosh  Packing  &  Provision  Co.  v. 
Mercantile  Ins.  Co.,  31  Fed.  200; 
Huchberger  v.  Home  F.  Ins.  Co.,  5 
Biss.  106,  12  Fed.  Cas.  No.  6821 ; 
Huchberger  v.  Merchants'  F.  Ins. 
Co.,  4  Biss.  265,  12  Fed.  Cas.  No. 
6822,  afHrmcd  12  Wall.  (U.  S.)  164; 
Sibley  v.  St.  Paul  F.  &  M.  Ins.  Co., 
9  Biss.  31,  22  Fed.  Cas.  No.  12,830; 
Whittle  V.  Farmville  Ins.  Co.,  3 
Hughes  421,  29  Fed.  Cas.  No.  17,603. 
But  see  Hoffman  v.  Western  M.  & 
F.  Ins.  Co.,  I  La.  Ann.  216. 

89.  Competency.  —  The  declara- 
tions  of   the   assured   to   the   person 
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B.  Giving  Notice;  and  Furnishing  Proofs.  —  The  fact  that 
notice  or  proofs  of  loss  were  furnished  may  be  proved  by  oral 
evidence,®"  by  evidence  that  they  were  forwarded  by  mail  to  the 
insurer,®^  by  the  admissions  of  the  authorized  officers  or  agents  of 
the  insurer,"*-  or  by  its  records,"^  or  by  its  production  of  the  notice 
or  proofs  in  court.®*  The  sending  of  an  adjuster  by  the  insurer  to 
examine  into  a  loss,**^  and  unqualified  offers  of  compromise  and  set- 
tlement by  it,""  tend  to  prove  that  notice  of  loss  was  given  or  proofs 
furnished. 


preparing  proofs  of  loss  are  compe- 
tent evidence  to  rebut  a  charge  of 
willful  false  swearing  therein.  In- 
surance Co.  z'.  Wicker,  93  Tex.  390, 
55  S.  W.  740. 

Evidence  of  a  custom  as  to  the 
manner  of  making  proofs  of  loss  on 
retail  stocks  of  goods  where  there 
were  no  inventories  or  books  of  ac- 
count was  held  admissible.  Sher- 
lock z:  German-American  Ins.  Co.,  21 
App.  Div.  18,  47  N.  Y.  Supp.  315. 

Comparison   of   Stocks Evidence 

of  the  amount  of  an  article  usually 
kept  on  hand  by  merchants  in  the 
same  line  of  trade  was  held  inad- 
missible to  prove  an  overvaluation  by 
a  merchant  in  his  proofs  of  a  loss. 
Townsend  v.  Merchants'  Ins.  Co.,  4 
Jones  &  S.   (N.  Y.)    172. 

"Unsuccessful  Business Evidence 

that  the  assured  was  doing  a  losing 
business  at  the  time  of  the  fire  which 
destroyed  his  stock  was  held  too  re- 
mote to  prove  a  fraudulent  overval- 
uation of  loss.  Morley  v.  Liverpool, 
London  &  Globe  Ins.  Co.,  92  Mich. 
590,  52  N.  W.  939. 

90.  Commercial  F.  Ins.  Co.  v. 
Morris,  105  Ala.  498,  18  So.  34; 
Lampkin  v.  Travelers'  Ins.  Co.,  11 
Colo.  App.  249,  52  Pac.  1040;  Com- 
monwealth's Ins.  Co.  V.  Monninger, 
18  Ind.  352;  Bish  v.  Hawkeye  Ins. 
Co.,  69  Iowa  184,  28  N.  W.  553; 
Hagan  v.  Merchants'  &  Bankers'  Ins. 
Co.,  81  Iowa  321,  46  N.  W.  1 1 14,  25 
Am.  St.  Rep.  493  ;  Cummins  v.  Ger- 
man-American Ins.  Co.,  192  Pa.  St. 
359,  43  Atl.  1016;  Pelzer  Mfg.  Co.  v. 
Sun  Fire  Office,  36  S.  C.  213,  15  S.  E. 
562;  Continental  Ins.  Co.  v.  Pruitt, 
65  Tex.  125. 

91.  Phenix  Ins.  Co.  v.  Pickel,  3 
Ind.  App.  222,  29  N.  E.  432 ;  Dade  v. 
Aetna  Ins.  Co.,  54  Minn.  336,  56  N. 
W.  48 ;  Brown  v.  Fraternal  Ace. 
Ass'n,  18  Utah  265,  55  Pac.  63.     See 


also  Commonwealth's  Ins.  Co.  v. 
Monninger,  18  Ind.  352 ;  Railway  Of- 
ficials' &  Employes'  Ass'n  v.  Bed- 
dow,  23  Ky.  L.  Rep.  1438,  65  S.  W. 
362. 

For  sufficient  evidence  to  sustain 
the  finding  of  a  jury  that  proofs  of 
loss  were  actually  received,  see 
Pennypacker  v.  Capital  Ins.  Co.,  80 
Iowa  56,  45  N.  W.  408,  20  Am.  St. 
Rep.  395,  8  L.  R.  A.  236;  Schenck  v. 
Mercer  Co.  Mut.  F.  Ins.  Co.,  24  N. 
J.  L.  447- 

92.  Commercial  F.  Ins.  Co.  v. 
Morris,  105  Ala.  498,  18  So.  34; 
Black  V.  Womer,  100  111.  328.  The 
general  rule  as  to  admitting  the  whole 
of  the  declaration  applies.  Mutual 
Ben.  Ins.  Co.  v.  Newton,  22  Wall. 
(U.  S.)  32;  Metropolitan  Safety 
Fund  Ace.  Ass'n  v.  Windover,  37 
111.  App.  170,  affirmed  137  111.  417,  27 
N.  E.  538;  Lewis  V.  Monmouth  Mut. 
F.  Ins.  Co.,  52  Me.  492 ;  Troy  F.  Ins. 
Co.  V.  Carpenter,  4  Wis.  20.  See  also 
Dowling  v.  Lancashire  Ins.  Co.,  92 
Wis.  63,  65  N.  W.  738,  31  L.  R.  A. 
112. 

93.  Farrell  v.  Farmers'  Mut.  F. 
Ins.  Co.,  66  Mo.  App.  153 ;  Runkle  v. 
Hartford  Ins.  Co.,  99  Iowa  414,  68 
N.  W.  712. 

94.  Where  the  insurer  produced 
on  the  trial  proofs  of  death  left  by 
the  plaintiff  with  insurer's  local 
agent  on  the  promise  of  the  agent  to 
forward  them  to  the  proper  office,  it 
sufficiently  appeared  that  proofs  had 
been  furnished.  Wright  v.  Vermont 
L.  Ins.  Co.,  164  Mass.  302,  41  N.  E. 
303- 

95.  Roumage  v.  Mechanics'  F. 
Ins.  Co.,  13  N.  J.  L.  no;  Welsh  v. 
London  Assur.  Corp.,  151  Pa.  St.  607, 
25  Atl.  142,  31  Am.  St.  Rep.  786; 
Bon  Aqua  Imp.  Co.  v.  Standard  F. 
Ins.  Co.,  34  W.  Va.  764,  12  S.  E.  771. 

96.  Farrell    v.    Farmers'    Mut.    F. 
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C.  OvKRVALUATiON.  —  All  overvaluation  in  the  proofs  of  loss  may 
be  proved  by  the  achnissions  of  the  assured."'  A  discrepancy  be- 
tween the  amount  of  loss  claimed  in  the  proofs  and  that  proved  on  a 
trial  is  not  proof  of  a  fraudulent  overvaluation,""  but  a  marked  dis- 
crejjancy  may  be  evidence  thereof."" 

D.  WaivivR.  —  A  waiver  of  notice  or  proofs  of  loss  or  of  defects 
therein  may  be  established  by  the  letters,  oral  admissions  and 
acts  of  the  insurer's  authorized  agents  and  officers.^ 


Ins.  Co.,  66  Mo.  App.  153;  Townscml 
V.  Merchants'  Ins.  Co.,  4  Jones  &  S. 
(N.  Y.)   172,  45  How.  Pr.  501. 

97.  Wunderlich  v.  Palatine  Ins. 
Co.,  104  Wis.  382,  80  N.  W.  467.  See 
also  Shaw  v.  Scottish  Commercial 
Ins.  Co.,  2  Hask.  246,  21  Fed.  Cas. 
No.  12,723. 

Admissions —  It  was  held  error  to 
refuse  to  permit  the  insurer  to  ex- 
amine the  assured  as  to  a  gross  dis- 
crepancy between  the  valuation 
placed  on  the  burned  goods  in  the 
proofs  of  loss  and  in  the  lists  re- 
turned by  him  for  taxation.  Probst 
V,  American  Cent.  Ins.  Co.,  64  Mo. 
App.  408,  2  Mo.  App.  Rep'r  1280.  An 
affidavit  made  by  the  assured  to  ob- 
tain a  trader's  license  was  held  com- 
petent evidence  to  prove  an  overval- 
uation in  the  preliminary  proofs  of 
loss.  Mispelhorn  v.  Farmers'  F.  Ins. 
Co.,  S3  Md.  473.  The  unauthorized 
statements  of  a  husband  are  not  ad- 
missible in  evidence  against  the  wife. 
Western  Assur.  Co.  v.  Ackerman,  2 
Penn   (Pa.)    144. 

Declarations —  The  declarations  of 
a  servant  in  delivering  to  a  third  per- 
son after  a  fire  a  chattel  sworn  to 
have  been  destroyed  by  the  fire  were 
admitted  in  evidence  as  part  of  the 
res  gestae.  Monaghan  v.  Agricul- 
tural F.  Ins.  Co.,  S3  Mich.  238,  18 
N.  W.  797.  Where  the  insured  had 
furnished  the  insurer  with  a  duplicate 
invoice  of  goods  which  had  been  ma- 
terially altered  and  made  no  attempt 
to  explain  the  matter,  it  was  pre- 
sumed that  he  knew  then  to  be  false. 
Virginia  F.  &  M.  Ins.  Co.  v. 
Vaughan,  88  Va.  832,  14  S.  E.  754- 

98.  Clark  v.  Phoenix  Ins.  Co.,  36 
Cal.  168;  Hoffman  v.  Western  M.  & 
F.  Ins.  Co.,  I  La.  Ann.  216;  Beck  v. 
Germania  Ins.  Co.,  23  La.  Ann.  S^o; 
Pelican  Ins.  Co.  v.  Schwartz  (Tex.), 
ig  S.  V/.  374;  Mack  v.  Lancashire 
Ins.  Co.,  2  McCrary  211,  4  Fed.  59. 

Vol.  VII 


See  also  Wightman  v.  Western  M.  & 
F.  Ins.  Co.,  8  Rob.  (La.)  442;  Mar- 
chessau  v.  Merchants'  Ins.  Co.,  i 
Rob.  (La.)  438.  But  .see  Hanover  F. 
Ins.  Co.  V.  Mannasson,  29  Mich.  ^16. 

99.  Hanover  F.  Ins.  Co.  v.  Man- 
nasson, 29  Mich.  316;  Hoffman  v. 
Western  AL  &  F.  Ins.  Co.,  I  La.  Ann. 
216;  Beck  V.  Germania  Ins.  Co.,  23 
La.  Ann.  510;  Mack  v.  Lancashire 
Ins.  Co.,  2  McCrary  211,  4  Fed.  59; 
Oshkosh  Packing  &  Provision  Co.  v. 
Mercantile  Ins.  Co.,  31  Fed.  200. 

See  also  Clark  v.  Phoenix  Ins.  Co., 
36  Cal.  168;  Helbing  v.  Svea  Ins. 
Co.,  S4  Cal.  is6,  35  Am.  Rep.  72; 
Insurance  Co.  v.  Melvin,  i  Walk. 
(Pa.)   362. 

For  sufficient  evidence  of  willful 
false  swearing  in  proofs  of  loss,  see 
Anibal  v.  Insurance  Co.,  84  App.  Div. 
634,  82  N.  Y.  Supp.  600;  C.  C. 
Vaughan  &  Co.  v.  Virginia  F.  &  M, 
Ins.  Co.,  102  Va.  S4i,  46  S.  E.  692. 

1.  Birmingham  F.  Ins.  Co.  v. 
Pulver,  126  III.  329,  18  N.  E.  804,  9 
Am.  St.  Rep.  598;  Okey  v.  State  Ins. 
Co.,  29  Mo.  App.  los ;  Arnold  v. 
Hartford  F.  Ins.  Co.,  S5  Mo.  App. 
149;  Metropolitan  L.  Ins.  Co.  v. 
Gibbs  (Tex.  Civ.  App.),  78  S.  W. 
398.  See  also  Engebretson  v.  Hekla 
F.  Ins.  Co.,  58  Wis.  301,  17  N.  W.  5. 

Waiver — A  waiver  of  proofs  of 
loss  cannot  be  established  by  evi- 
dence of  the  practice  of  other  insur- 
ance companies  in  the  same  town,  in 
contradiction  of  the  terms  of  the 
policy,  and  not  shown  to  be  the 
practice  of  the  defendant  company. 
Phenix  Ins.  Co.  v.  Munger,  49  Kan. 
178,  30  Pac.  120,  33  Am.  St.  Rep. 
360.  A  certificate  of  the  family  phy- 
sician, furnished  the  insurer  at  its 
request  after  the  expiration  of  the 
usual  time  for  furnishing  proofs  of 
loss,  is  evidence  of  a  waiver  of  the 
strict  terms  of  the  policy  governing 
such  proofs.     Sheanon  v.  Pacific  Mut. 
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3.  Proofs  of  Loss  as  Evidence.  —  A.  In  GeneraIv.  —  The  proofs 
of  loss  or  death  are  admissible  in  evidence  on  behalf  of  the  assured 
only  for  the  purpose  of  showing  that  he  has  complied  with  the 
insurance  contract  in  furnishing  them;  they  are  not  competent  to 
prove  the  fact  of  the  loss  or  death,  or  its  cause,  or  the  extent  of 
the   loss,   or    anv    fact    recited   therein,-     The    introduction    of   the 


L.  Ins.  Co.,  83  Wis.  507,  53  N.  W. 
878. 

Oral  Notice.  — Evidence  of  oral 
notice  of  an  accident  is  admissible 
on  the  issue  of  the  waiver  of  writ- 
ten notice.  Commercial  Travelers' 
Mut.  Ace.  Ass'n  v.  Springsteen,  23 
Ind.  App.  657,  55  N.  E.  973- 

2.  United  States.  —  Aetna  L.  Iiis. 
Co.  V.  Ward,  140  U.  S.  76;  Davey  v. 
Aetna  L.  Ins.  Co.,  38  Fed.  650;  New- 
ton V.  Mutual  Ben.  L.  Ins.  Co.,  2 
Dill.  154,  18  Fed.  Cas.  No.  10,191. 

California.  —  Menk  v.  Home  Mut. 
Ins.  Co.,  76  Cal.  50,  14  Pac.  837,  18 
Pac.  117,  9  Am.  St.  Rep.  158. 

Florida.  —  Hanover  F.  Ins.  Co.  v. 
Lewis,  28  Fla.  209,  10  So.  297. 

Georgia.  —  Travelers'  Ins.  Co.  v. 
Sheppard,  85  Ga.  751,  12  S.  E.  18. 

Illinois.  —  Knickerbocker  Ins.  Co, 
V.  Gould,  80  111.  388;  Knights  Temp- 
lars' &  Masons'  L.  Indemnity  Co.  v. 
Crayton,  no  111.  App.  648,  affirmed 
209  111.  550,  70  N.  E.  1066. 

Iowa.  —  Neese  v.  Farmers'  Ins.  Co., 
55  Iowa  604,  8  N.  W.  450;  Lewis 
V.  Burlington  Ins.  Co.,  80  Iowa  259, 
45  N.  W.  749. 

Kentucky.  —  Phoenix  Ins.  Co.  v. 
Lawrence,  4  Mete.  9,  81  Am.  Dec. 
521  ;  Aetna  L.  Ins.  Co.  v.  Kaiser,  24 
Ky.  L.  Rep.  2454,  74  S.  W.  203. 

Louisiana.  —  Leman  v.  Manhattan 
L.  Ins.  Co.,  46  La.  Ann.  1189,  15 
So.  388,  49  Am.  St,  Rep.  348,  24 
L.  R.  A.  589. 

Maryland.  —  Citizens'  F.  Ins.  Se- 
curity &  Land  Co.  v.  Doll,  35  Md. 
89,  6  Am.  Rep.  360;  Mutual  L.  Ins. 
Co.  V.  Stibbe,  46  Md.  302;  Travelers' 
Ins.  Co.  V.  Nicklas,  88  Md.  470,  41 
Atl.  906;  Supreme  Council  of  Royal 
Arcanum  v.  Brashears,  89  Md.  624, 
43  Atl.-  866. 

Michigan.  —  Cook  %'.  Standard  L. 
&  Ace.  Ins.  Co.,  84  Mich.  12,  47  N. 
W.  568 ;  Maier  v.  Massachusetts  Ben. 
Ass'n,  107  Mich.  687,  65  N.  W.  552. 

Missouri.  —  Newmark  v.  Liverpool 
&  London  F.  &  L.  Ins.  Co.,  30  Mo. 


160,  yy  Am.  Dec.  608;  Price  v.  Home 
Ins.  Co.,  54  Mo.  App.  119;  Browne 
V.  Clay  F.  &  M.  Ins.  Co.,  68  Mo.  133; 
Breckenridge  v.  American  Cent.  Ins. 
Co.,  87  Mo.  62;  Summers  v.  Home 
Ins.  Co.,  53  Mo.  App.  521. 

New  York.  —  Pickett  v.  Metropoli- 
tan L.  Ins.  Co.,  20  App.  Div.  114,  46 
N.  Y.  Supp.  693;  Howard  v.  City  F. 
Ins.  Co.,  4  Denio  502;  Sexton  v. 
Montgomery  Co.  Mut.  Ins.  Co.,  9 
Barb.    191. 

Pennsylvania.  —  Thurston  v.  Mur- 
ray, 3  Binn.  326;  Fleming  v.  Insur- 
ance Co.,  12  Pa.  St.  391 ;  Klien  v. 
Franklin  Ins.  Co.,,  13  Pa.  St.  247; 
Commonwealth  Ins.  Co.  v.  Sennett, 
41  Pa.  St.  161 ;  Lycoming  Ins.  Co.  v. 
Schreffler,  42  Pa.  St.  188,  82  Am. 
Dec.  501 ;  Lycoming  Co.  Mut.  Ins. 
Co.  V.  Schreffler,  44  Pa.  St.  269; 
Kittanning  Ins.  Co.  v.  O'Neill,  no 
Pa.  St.  548,  I  Atl.  '592 ;  Cole  v.  Man- 
chester F.  Assur.  Co.,  188  Pa.  St.  345, 
41  Atl.  593;  Penn  Plate  Glass  Co.  v. 
Spring  Garden  Ins.  Co.,  189  Pa.  St. 
255,  42  Atl.  138;  Baldi  v.  Metropoli- 
tan L.  Ins.  Co.,  24  Pa.  Super.  Ct.  275. 

Tennessee.  —  Farrell  v.  Aetna  F. 
Ins.  Co.,  7  Baxt.  542;  Home  Ins.  Co. 
V.  Stone  River  Nat.  Bank,  88  Tenn. 
369,  12  S.  W.  915. 

Tc.vas.  —  Hibernia  Ins.  Co.  v. 
Starr,  13  S.  W.  1017;  London  & 
Liverpool  F.  Ins.  Co.  v.  Schwulst 
(Tex.  Civ.  App.),  46  S.  W.  89. 

Washington.  —  Hcnnessy  v.  Niag- 
ara F.  Ins.  Co.,  8  Wash.  91,  35  Pac. 
S85,  40  Am.  St.  Rep.  892 ;  Cascade 
F.  &  M.  Ins.  Co.  V.  Journal  Pub.  Co., 
I   Wash.  452,  25  Pac.  331. 

West  Virginia.  —  Schwarzbach  v. 
Ohio  Valley  Protection  Union,  25 
W.  Va.  622,  52  Am.  Rep.  227. 

Wisconsin.  —  Dowling  v.  Lanca- 
shire Ins.  Co.,  92  Wis.  63,  65 
N.  W.  738,  31  L.  R.  A.  112;  Hiles 
V.  Hanover  F.  Ins.  Co.,  65  Wis.  ,s85, 
27  N.  W.  348,  56  Am.  Rep.  637; 
Foster  v.  Fidelity  &  Casualty  Co.,  99 
Wis.    447,    75    N.     W.    69;    Kahn    v. 
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proofs  of  loss  by  the  insurer  as  a  basis  for  showing  fraud  or  false 
swearing  by  the  assurecP  does  not  make  them  evidence  for  the 
latter  of  facts  recited  in  them."* 

1).  As  Admissions.  —  The  proofs  of  loss  are  competent  evidence 
against  the  party  furnishing  them  of  the  cause  or  extent  of  a  loss,'* 


Traders'  Ins.  Co.,  4  Wyo.  419,  34 
Pac.    1059. 

See  also  Continental  his.  Co.  v. 
RoRcrs,  19  111.  App.  580,  affirmed  119 
111.  474,    10  N.  E.  242. 

Proofs  in  Evidence.  —  But  it  is 
competent  for  the  policy  to  make  the 
proofs  evidence  of  the  loss  itself. 
American  Surety  Co.  v.  Pauly,  170 
U.  S.  160.  Where  a  paper  furnished 
by  the  assured  as  preliminary  proof 
of  loss  is  offered  to  establish  a  waiver 
of  further  proofs  it  is  not  competent 
evidence  of  the  extent  of  the  loss. 
Edgerly  v.  Farmers'  Ins.  Co.,  48  Iowa 
644.  Where  proofs  of  loss  are 
offered  by  the  plaintiff  without  quali- 
fication and  received  in  evidence,  they 
should  be  considered  as  offered  to 
prove  only  the  fact  that  they  were 
properly  made  and  furnished.  Hiles 
V.  Hanover  F.  Ins.  Co.,  6^  Wis.  585, 
2-j  N.  W.  348,  56  Am.  Rep.  637. 

Instructing  Jury — When  proofs 
of  loss  are  submitted  to  the  jury,  it 
should  be  instructed  that  they  are  to 
be  considered  only  for  the  purpose 
of  showing  compliance  with  the  terms 
of  the  insurance  contract  requiring 
them  to  be  furnished.  Phoenix  Ins. 
Co.  V.  Lawrence,  4  Mete.  (Ky. )  9, 
81  Am.  Dec.  521  ;  Citizens'  F.  Ins. 
Security  &  Land  Co.  v.  Doll,  35  Md. 
89,  6  Am.  Rep.  360. 

bee  also  Commonwealth  Ins.  Co. 
V.  Sennett,  41  Pa.  St.  161 ;  Menk  v. 
Home  Mut.  Ins.  Co.,  76  Cal.  50,  14 
Pac.  837,  18  Pac.  117,  9  Am.  St.  Rep. 
158.  But  see  Healy  v.  Insurance 
Co.,  50  App.  Div.  2^7,  63  N.  Y.  Supp. 
1055. 

Refreshing  Memory.  —The  assured 
may  use  proofs  of  loss  to  refresh  his 
memory  when  testifying.  Lycoming 
Co.  Mut.  Ins.  Co.  V.  Schreffler,  44  Pa. 
St.  269;  Bini  V.  Smith,  36  App.  Div. 
463,  55  N.  Y.  Supp.  842.  But  where 
the  correctness  of  an  inventory  of 
goods  lost,  prepared  at  the  request 
of  the  insurer,  was  testified  to  by  a 
witness  on  the  trial,  the  inventory 
was  received  in  evidence,  i  Walk. 
(Pa.)  359.     Where  a  physician's  cer- 
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tificate  of  the  death  of  the  insured 
and  the  cause  thereof  was  explained 
and  affirmed  by  him  and  a  witness, 
it  was  received  in  evidence.  Davey 
V.  Aetna  L.  Ins.  Co.,  38  Fed.  650, 
affirmed  140  U.  S.  76. 

Supplemental  Proofs — Where  the 
fact  that  the  certificate  of  loss  was 
not  furnished  by  the  nearest  magis- 
trate was  claimed  to  indicate  fraud, 
a  later  certificate  of  such  magistrate, 
explaining  that  he  had  not  had  time 
to  examine  the  extent  of  loss,  but  be- 
lieved the  loss  to  be  a  total  loss  of  a 
good  stock,  was  admitted  in  evidence. 
Petersburg  Sav.  &  Ins.  Co.,  66  Ga. 
446.  A  letter  written  by  the  insured 
to  the  insurer,  after  the  receipt  of 
proofs  of  loss  by  the  latter,  and  in 
response  to  a  request  for  more  par- 
ticular proofs,  was  held  admissible  to 
supplement  the  formal  proofs.  Han- 
over F.  Ins.  Co.  V.  Lewis,  28  Fla. 
209,  10  So.  297.  It  was  held  not 
error  to  exclude  proofs  of  loss  which 
are  legally  insufficient,  or  to  refuse 
to  permit  the  plaintiff  to  supplement 
or  amend  the  same  by  oral  evidence. 
Cannon  v.  Phoenix  Ins.  Co.,  no  Ga. 
563,  35  S.  E.  77^.  But  contra,  Abra- 
ham V.  Mutual  Reserve  Fund  L. 
Ass'n,  183  Mass.  116,  66  N.  E.  605. 

Indorsement —  An  indorsement  on 
proof  of  loss  may  be  admissible  to 
show  the  date  of  its  receipt.  Lewis 
z).  Burlington  Ins.  Co.,  80  Iowa  259, 
45  N.  W.  749. 

3.  Hennessy  v.  Niagara  F.  Ins. 
Co.,  8  Wash.  91,  35  Pac.  585,  40  Am. 
St.  Rep.  892. 

4.  Browne  v.  Clay  F.  &  M.  Ins. 
Co.,  68  Mo.  133;  Howard  v.  City  F. 
Ins.  Co.,  4  Denio  (N.  Y.)  502. 

5.  Helwig  V.  Mutual  L.  Ins.  Co., 
132  N.  Y.  331,  30  N.  E.  834,  28  Am. 
St.  Rep.  578,  reversing  58  Hun  366, 
12  N.  Y.  Supp.  172;  Metropolitan  Ins. 
Co.  V.  Rutherford,  98  Va.  195,  35  S. 
E.  361,  affirmed  35  S.  E.  719;  Union 
Mut.  L.  Ins.  Co.  V.  Payne,  45  C.  C. 
A.  193,  105  Fed.  172;  Hassencamp 
V.  Mutual  Ben.  L.  Ins.  Co.,  56  C.  C. 
A.  625,  120  Fed.  475. 
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or  the  cause  of  death  of  an  insured  person,"  or  of  any  other  material 
fact  therein  recited."  ( )r(Hnarily,  the  rule  extends  to  certificates 
and  affidavits  of  physicians  and  others,^  and  verdicts  of  coroners' 


But  see  Knights  Templars'  &  Ma- 
sons' Life  Indemnity  Co.  v.  Crayton, 
no  111.  App.  648,  afUnned  209  111. 
K^o,  70  N.  E.  1006;  Continental  Ins. 
Co.  V.  Hulman,  92  111.  145,  34  Am. 
Rep.  122;  New  York  Cent.  Ins.  Co. 
V.  Watson,  23  Mich.  486;  Cumber- 
land Mut.  F.  Ins.  Co.  V.  Giltinan,  48 
N.  J.  L.  495,  7  Atl.  424. 

Identification  of  Proofs The  de- 
fend;'nt  must  show  that  the  proofs 
were  returned  or  authorized  by  the 
plaintiff.  Barnett  v.  Prudential  Ins. 
Co.,  91  App.  Div.  435,  86  N.  Y. 
Supp.  842.  See  also  Trudden  v. 
Metropolitan  L.  Ins.  Co.,  50  App. 
Div.  473,  64  N.  Y.  Supp.  183.  Proof 
of  death  signed  by  the  plain- 
tiff by  her  mark,  acknoiwledged  be- 
fore a  magistrate,  and  treated  as 
genuine  by  plaintiff,  is  admissible  in 
evidence  without  further  proof  of  its 
execution.  Wall  v.  Royal  Society  of 
Good  Fellows,  179  Pa.  St.  355,  36 
Atl.  748. 

6.  United  States.  —  Mutual  Ben. 
L.  Ins.  Co.  V.  Higginbotham,  95  U. 
S.  380;  Keels  V.  Mutual  Reserve 
Fund  L.  Ass'n,  29  Fed.   198. 

Alabama.  —  Orr  v.  Travelers'  Ins. 
Co.,  120  Ala.  647,  24  So.  997. 

Illinois.  —  North  American  F.  Ins. 
Co.  V.  Zaenger,  63  111.  464. 

Kansas.  —  Modern  Woodmen  of 
America  v.  Von  Wald,  6  Kan.  App. 
231,  49  Pac.  782. 

Maryland.  —  Mutual  L.  Ins.  Co.  v. 
Stibbe,  46  Md.  302. 

New  York.  —  Kipp  v.  Metropoli- 
tan L.  Ins.  Co.,  41  App.  Div.  298,  58 
N.  Y.  Supp.  494;  Boylan  v.  Pruden- 
tial Ins.  Co.,  18  Misc.  444,  42  N.  Y. 
Supp.  52. 

North  Carolina.  —  Spruill  v.  North- 
western Mut.  L.  Ins.  Co.,  120  N.  C. 
141,  27  S.  E.  39- 

Or  that  the  insured  had  committed 
suicide.  Mutual  Ben.  L.  Ins.  Co.  i'. 
Newton,  22  Wall.  (U.  S.)  32;  Le- 
man  v.  Manhattan  L.  Ins.  Co.,  46  La. 
Ann.  1 189,  15  So.  388,  49  Am.  S:. 
Rep.  348,  24  L.  R.  A.  589;  Gold- 
schmidt  v.  Mutual  L.  Ins.  Co.,  Zi 
Hun  (N.  Y.)  441;  Dennis  v.  Union 
Mut.  L.  Ins.  Co.,  84  Cal.  570,  24 
Pac.  120. 


7.  The  wife's  statement  in  her 
sworn  proof  of  her  husband's  death 
that  he  was  insane  at  the  time  was 
competent  evidence  against  her. 
Bachmeyer  v.  Mutual  Reserve  Fund 
L.  Ass'n,  82  Wis.  255,  52  N.  W.  loi. 

8.  Modern  Woodmen  of  America 
v.  Davis,  84  111.  App.  439,  affirmed 
184  111.  236,  56  N.  E.  300;  Nelson  v. 
Nederland  L.  Ins.  Co.,  no  Iowa  600, 
81  N.  W.  807;  Lund  V.  Masonic 
Ass'n,  81  Hun  287,  30  N.  Y.  Supp. 
775 ;  Kipp  v.  Metropolitan  L.  Ins. 
Co.,  41  App.  Div.  298,  58  N.  Y.  Supp. 
494;  Donnelly  v.  Metropolitan  L. 
Ins.  Co.,  43  Misc.  87,  86  N.  Y.  Supp. 
790;  Rondinella  v.  Metropolitan  L. 
Ins.  Co.,  24  Pa.  Super.  Ct.  293; 
Mutual  L.  Ins.  Co.  v.  Newton,  22 
Wall.  (U.  S.)  32,  reversing  2  Dill. 
154,  18  Fed.  Cas.  No.  10,191 ;  Slad- 
den  V.  New  York  L.  Ins.  Co.,  58  U. 
S.  App.  482,  29  C.  C.  A.  596,  86  Fed. 
102. 

Hearsay —  Such  parts  of  a  physi- 
cian's certificate  as  are  clearly  hear- 
say are  inadmissible.  Mutual  L.  Ins. 
Co.  V.  Schmidt,  6  Ohio  Dec.  901,  af- 
firmed 40  Ohio  St.  112.  A  statement 
in  a  physician's  certificate  that  a  cor- 
oner's inquest  had  established  the 
fact  that  insured  died  by  suicide  was 
held  incompetent  as  evidence.  Wasey 
V.  Travelers'  Ins.  Co.,  126  Mich.  119, 
85   N.   W.  459. 

Physician's  Certificate.  —  Where 
the  beneficiary  introduced  in  evidence 
without  any  qualification  the  certifi- 
cate of  the  attending  physician  fur- 
nished at  the  request  of  the  insurer, 
it  was  held  competent  evidence 
against  her  of  the  cause  of  the  in- 
sured's death  stated  therein.  Helwig 
V.  Mutual  L.  Ins.  Co.,  132  N.  Y.  331, 
30  N.  E.  834,  28  Am.  St.  Rep.  578, 
reversing  58  Hun  366,  12  N.  Y.  Supp. 
172. 

A  physician's  certificate  offered  in 
evidence  by  the  plaintiff  to  prove  the 
death  of  the  insured  was  held  not 
competent  evidence  for  the  defend- 
ant, under  the  New  York  statute,  of 
any  facts  therein  recited,  knowledge 
of  which  was  acquired  by  the  physi- 
cian in  his  professional  relation  with 
the  insured.     Redmond  z'.   Industrial 
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juries"  and  marine  protests'"  furnished  as  parts  of  the  proofs  of  loss 
by  the  assured  voluntarily,  or  under  the  terms  of  the  insur- 
ance contract.  It  has  been  dcniey:l  that  certificates  of  attending 
physicians''  and  proceedings  of  coroners'  inquests'-  are  competent 
evidence  against  the  beneficiary,  where  they  are  furnished  solely 
at  the  request  of  the  insurer,  and  not  under  the  terms  of  the  contract, 
and  where  the  truthfulness  of  the  facts  found  or  recited  therein  is 
denied  by  the  beneficiary  at  the  time  such  certificates  or  proceedings 
are  furnished.  The  admissions  contained  in  proofs  of  loss  are 
not  conclusive   against  the  assured.'^ 


Ben.  Ass'n,  78  Hun  104,  78  N.  Y. 
Supp.  1075,  affirmed  150  N.  Y.  167, 
44  N.  E.  769. 

9.  Walther  v.  Mutual  L.  Ins.  Co., 
65  Cal.  417,  4  Pac.  413;  Northwest- 
ern Mut.  L.  Ins.  Co.  V.  Maguire,  19 
Ohio  Cir.  Ct.  502,  10  O.  C.  D.  562; 
Sharland  v.  Washington  L.  Ins.  Co., 
41  C.  C.  A.  307,  loi  Fed.  206. 

Where  the  by-laws  of  a  mutual 
benefit  society  required  as  a  condition 
precedent  to  recovery  the  certificate 
of  the  coroner  and  the  result  and 
particulars  of  any  investigation  in 
case  of  sudden  death  of  the  insured, 
it  was  held  that  the  finding  of  the 
coroner's  inquest  in  the  proofs  of 
death  was' competent  evidence  against 
the  beneficiary.  Supreme  Lodge 
Knights  of  Honor  v.  Fletcher,  78 
Miss.  377,  29  So.  523;  Cox  V.  Royal 
Tribe  of  Joseph,  42  Or.  365,  71 
Pac.  73. 

10.^  It  is  immaterial  that  the  pro- 
test is  not  actually  attached  to  the 
proofs.  Richelieu  &  Ontario  Nav. 
Co.  V.  Boston  M.  Ins.  Co.,  26  Fed. 
596. 

11.  Physician's  Certificate Evi- 
dence of  a  usage  to  require  a  certifi- 
cate by  the  attending  physician  of 
the  cause  of  death  of  an  insured  per- 
son is  inadmissible  where  such  cer- 
tificate is  not  required  by  the  policy 
or  the  by-laws  of  a  mutual  company, 
and  is  not  shown  to  have  been  known 
to  the  applicant  for  insurance.  Buf- 
falo Loan,  Trust  &  Safe  Deposit  Co. 
V.  Knights  Templar  &  Masonic  Mut. 
Aid  Ass'n,  126  N.  Y.  450,  27  N.  E. 
942,  22  Am.  St.  Rep.  839,  affirming 
56  Hun  303,  9  N.  Y.  Supp.  346. 

12.  United  States  L.  Ins.  Co.  v. 
Kielgast,  26  111.  App.  567;  Gold- 
schmidt  v.  Mutual  L.  Ins.  Co.,  102  N. 
Y.  486,  7  N.  E.  408,  reversing  33  Hun 
441 ;    Louis   ZJ.    Connecticut    Mut.    L. 
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Ins.  Co.,  172  N.  Y.  659,  65  N.  E. 
1119;  Louis  z>.  Connecticut  Mut.  L. 
Ins.  Co.,  162  N.  Y.  656,  57  N.  E. 
1 124.  But  see  Mutual  L.  Ins.  Co.  v. 
Newton,  22  Wall.    (U.  S.)   32. 

Coroner's  Inquest Where,  solely 

at  the  request  of  the  insurer,  the 
plaintiff  attached  to  the  proofs  of 
death  a  copy  of  the  evidence  taken 
at  a  coroner's  inquest  and  the  verdict 
of  the  jury,  but  expressly  denied  the 
correctness  of  the  verdict  of  suicide, 
it  was  held  that  the  burden  of  show- 
ing the  manner  of  the  insured's  death 
was  not  shifted  to  the  plaintiff. 
Goldschmidt  v.  Mutual  L.  Ins.  Co., 
102  N.  Y.  486,  7  N.  E.  408.  See  also 
Mutual  L.  Ins.  Co.  z>.  Hayward  (Tex. 
Civ.  App.),  27  S.  W.  36. 

13.  United  States.  —  Connecticut 
Mut.  L.  Ins.  Co.  z'.  Schwenck,  94  U. 
S.  593;  Union  Mut.  L.  Ins.  Co.  v. 
Payne,  45  C.  C.  A.  193,  105  Fed.  172; 
Hassencamp  v.  Mutual  Ben.  L.  Ins. 
Co.,  56  C.  C.  A.  625,  120  Fed.  475. 

California.  —  Yore  v.  'Booth,  no 
Cal.  238,  42  Pac.  808. 

Florida.  —  Hanover  F.  Ins.  Co.  v. 
Lewis,  28  Fla.  209,  10  So.  297. 

Georgia.  —  Cotton  States  L.  Ins. 
Co.  V.  Edwards,  74  Ga.  220. 

Illinois.  —  Commercial  Ins.  Co.  v. 
Huckberger,  52  111.  464;  Birming- 
ham F.  Ins.  Co.  V.  Pulver,  126  111. 
329,  18  N.  E.  804,  9  Am.  St.  Rep. 
598;  Supreme  Tent  of  Knights  of 
Maccabees  z'.  Stensland,  206  111.  124, 
68  N.  E.   1098. 

Indiana.  —  Travelers'  Ins.  Co.  v. 
Nitterhouse,  11  Ind.  App.  155,  38 
N.  E.  1 1 10;  Aetna  Ins.  Co.  v.  Strout, 
16  Ind.  App.  160,  44  N.  E.  934. 

Kansas.  —  Employers'  Liability 
Assur.  Corp.  v.  Anderson,  5  Kan. 
App.  18,  47  Pac.  331. 

Louisiana.  —  Leman  v.  Manhattan 
L.  Ins.  Co.,  46  La.  Ann.  1189,  15  So. 


INSURANCE. 


577 


C.  Furnished  p.y  Agents.  —  Proofs  of  loss  or  reports  on  losses 
furnished  the  insurer  by  its  agents^*  or  local  councils'^  are  not  com- 
petent evidence  against  the  assured. 

D.  Secondary  Evidence.  —  On  the  failure  of  the  insurer  on 
proper  notice  to  produce  the  proofs  of  loss,  secondary  evidence 
thereof  is  admissible.^® 


VI.  DISCHARGE  OF  INSURER'S  LIABILITY. 

The  burden  of  proving  the  payment  of  a  loss^'  or  other  discharge 


388,  49  Am.  St.  Rep.  348.  24  L.  R. 
A-  589. 

Massachusetts.  —  Campbell  v. 
Charter  Oak  F.  &  M.  Ins.  Co.,  10 
Allen  213;  Abraham  v.  Mutual  Re- 
serve Fund  L.  Ass'n,  183  Mass.  116, 
66  N.  E.  605. 

Michigan.  —  Gristock  v.  Royal  Ins. 
Co.,  84  Mich.  161,  47  N.  W.  549. 

Nebraska.  —  Modern  Woodmen  of 
America  v.  Kozak,  63  Neb.  345,  88 
N.  W.  248. 

Nezu  Fory^.  —  Tuthill  v.  United 
States  L.  Ins.  Ass'n,  66  Hun  632,  21 
N.  Y.  Supp.  191 ;  Bradley  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  20  App. 
Div.  22,  46  N.  Y.  Supp.  627 ;  Kipp 
V.  Metropolitan  L.  Ins.  Co.,  41  App. 
Div.  298,  58  N.  Y.  Supp.  494;  Bowen 
V.  Preferred  Ace.  Ins.  Co.,  82  App. 
Div.  458,  81  N.  Y.  Supp.  840;  White 
V.  Royal  Ins.  Co.,  8  Misc.  613,  29  N. 
Y.  Supp.  323;  O'Shaughnessy  v. 
Workingman's  Co-operative  Ass'n, 
13  Misc.  188,  34  N.  Y.  Supp.  170; 
Parmelee  v.  Hoffman  F.  Ins.  Co.,  54 
N.  Y.  193;  National  L.  Ass'n  v. 
Sturtevant,  78  Hun  572,  29  N.  Y. 
Supp.  529;  Spencer  v.  Citizens  Mut. 
L.  Ins.  Ass'n,  142  N.  Y.  505,  37  N.  E. 
617;  Hanna  v.  Connecticut  Mut.  L. 
Ins.  Co.,  150  N.  Y.  526,  44  N.  E. 
1099;  Cummins  v.  Agricultural  Ins. 
Co.,  67  N.  Y.  260,  23  Am.  Rep.  in; 
McMaster  v.  Insurance  Co.,  64  Barb. 
536. 

Pennsylvania.  —  Brumbaugh  v. 
Home  Mut.  F.  Ins.  Co.,  20  Pa.  Super. 
Ct.  144;  Baldi  1'.  Metropolitan  L.  Ins. 
Co.,  24  Pa.  Super.  Ct.  275;  Pitts- 
burgh Ins.  Co.  V.  Frazee,  107  Pa. 
St.  521. 

West  Virginia.  —  Smiley  v.  Citi- 
zens' F.  M.  &  L.  Ins.  Co.,  14  W. 
Va.  33. 

IVisconsiti.  —  Waldeck  v.  Spring- 
field F.  &  M.  Ins.  Co.,  53  Wis.  129, 


37 


10  N.  W.  88;  Jarvis  v.  Northwest- 
ern Mut.  Relief  Ass'n,  102  Wis.  546, 
78  N.  W.   1089. 

14.  Affidavits  obtained  by  the  in- 
surer without  the  knowledge  of  the 
beneficiary  are  not  admissible  in  evi- 
dence against  the  latter.  Plumb  v. 
Penn  Mut.  L.  Ins.  Co.,  108  Mich.  94, 
65  N.  W.  611. 

15.  Cox  V.  Royal  Tribe  of  Joseph, 
42  Or.  365,  71  Pac.  73 ;  National 
Union  v.  Thomas,  10  App.  D.  C.  277 ; 
Supreme  Council  of  Royal  Arcanum 
V.  Brashears,  89  Md.  624,  43  Atl. 
866.  That  such  proofs  may  be  ad- 
missible against  the  general  society, 
see  Patterson  v.  United  Artisans,  43 
Or.  333,  72  Pac.  1095  ;  Supreme  Lodge 
Knights  of  Honor  v.  Jaggers,  62  N. 
J.  L.  96,  40  Atl.  783. 

16.  Davis  v.  Fireman's  Fund  Ins. 
Co.,  5  Pa.  Super.  Ct.  506,  40  Wkly. 
Notes  Cas.  569. 

Reading  Copy — It  was  held  that 
the  assured  might  read  a  copy  of  the 
notice  of  the  loss  mailed  to  the  in- 
surer without  notice  to  it  to  produce 
the  original.  Commonwealth's  Ins. 
Co.  V.  Monninger,  18  Ind.  352. 

But  see  Dowling  v.  Lancashire  Ins. 
Co.,  92  Wis.  63,  6s  N.  W.  738,  31 
L.  R.  A.  112;  Bish  V.  Hawkeye  Ins. 
Co.,  69  Iowa  184,  28  N.  W.  553; 
Pelzer  Mfg.  Co.  v.  Sun  Fire  Office, 
36  S.  C.  213,  15  S.  E.  562.  See  also 
Warner  v.  Peoria  M.  &  F.  Ins.  Co., 
14  Wis.  318;  Continental  Ins.  Co. 
V.  Pruitt,  65  Tex.  125. 

17.  Mitterwallner  v.  Supreme 
Lodge,  Knights  &  Ladies  of  the 
Golden  Star,  37  Misc.  860,  76  N.  Y. 
Supp.  lOOI. 

The  insurer  must  establish  the  pay- 
ment of  more  than  ratable  shares  by 
other  companies,  when  claimed  by 
him.  Lucas  v.  Jefferson  Ins.  Co.,  6 
Cow.    (N.  Y.)    635.     For  insufficient 
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of  liabilit}'^  for  a  loss  rests  upon  the  insurer.  In  most  jurisdic- 
tions it  is  presumed  that  an  assessment  by  a  mutual  insurance 
company  or  benefit  society  would  produce  an  amount  sufficient  to 
pay  a  loss  or  benefit  in   full.^"     The  burden  of  proof  is  upon  the 


evidence  to  charge  the  insurer  with 
notice  of  adverse  claims  under  a  pol- 
icy of  insurance,  see  Home  JMut.  L. 
Ass"n  V.  Seager,  128  Pa.  St.  533,  18 
Atl.  517.  For  evidence  of  the  phys- 
ical condition  of  the  insured  after  an 
accident  tending  to  prove  excusable 
mistake  or  negligence  in  accepting 
weekly  indemnity  and  signing  certain 
proofs  of  loss  barring  his  claim  for 
the  full  amount  due  see  Sheanon  v. 
Pacific  A'lut.  L.  Ins.  Co.,  83  Wis.  507, 
53  N.  W.  878. 

Payment  to  Creditor Where  the 

loss  is  payable  to  a  creditor  as  his 
interest  may  appear,  the  insurer  can 
justify  pavment  to  him  only  by  prov- 
ing such  interest.  Andrews  v.  Union 
Cent.  L.  Ins.  Co.,  92  Tex.  584,  50 
S.  W.  572. 

Payment  to  Assignee —  An  in- 
dorsement on  a  policy  by  the  assured 
assigning  his  interest  therein  gives  the 
insurer  a  prima  facie  right  to  pay  the 
loss  to  the  assignee.  Northwestern 
Mut.  L.  Ins.  Co.  V.  Roth,  118  Pa. 
St.  329,  12  Atl.  283;  Mellerup  v. 
Travelers'  Ins.  Co.,  95  Iowa  317,  63 
N.  W.  605.  An  executrix  suing  on 
such  a  policy  must  prove  that  ihe 
assignment  was  invalid  or  the  as- 
signee had  no  insurable  interest. 
Home  Mut.  L.  Ass'n  v.  Seager,  128 
Pa.  St.  533,  18  Atl.  517. 

Inexcusable  Delay  in  Paying  Loss. 
The  proofs  of  loss  are  not  competent 
evidence  against  the  insurer  to  show 
bad  faith  in  refusing  prompt  pay- 
ment of  a  loss.  Travelers'  Ins.  Co. 
V.  Sheppard,  85  Ga.  751,  12  S.  E.  18. 
A  rumor  that  the  insured  was  not 
dead,  but  had  run  away  to  avoid  his 
creditors,  is  not  admissible  to  show 
good  faith  on  the  part  of  the  in- 
surer in  refusing  prompt  payment  of 
a  loss  where  it  is  not  shown  that  the 
insurer  investigated  the  rumor. 
Travelers'  Ins.  Co.  v.  Sheppard,  85 
Ga.  751,  12  S.  E.  18.  But  the  cer- 
tificate of  the  physician  who  attended 
the  insured  indicating  that  his  health 
might  have  been  impaired  by  the  use 
of  stimulants  tends  to  justify  resist- 
ance to  the  payment  of  a  loss  by  the 
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insurer.  Davey  v.  Aetna  L.  Ins.  Co., 
20  Fed.  482.  For  sufticient  evidence 
of  bad  faith  on  the  part  of  an  in- 
surer in  not  paying  a  loss  promptly 
see  Hull  v.  Alabama  Gold  L.  Ins. 
Co.,  79  Ga.  93,  3  S.  E.  903. 

18.  Mutual  Reserve  Fund  L.  Ass'n 
V.  Payne  (Tex.  Civ.  App.),  ^2  S. 
W.   1063. 

The  burden  of  proof  is  on  the  in- 
surer to  show  the  discharge  of  a 
cargo  of  a  vessel  releasing  the  in- 
surer from  liability.  Upton  v.  Salem 
Commercial  Ins.  Co.,  8  Mete.  (Mass.) 
605. 

Election  to  Repair .  It  is  for  the 

insurer  to  prove  that  it  duly  elected 
to  repair  a  building  damaged  instead 
of  paying  a  loss  thereon.  Harring- 
ton V.  Hanover  F.  Ins.  Co.,  5  N.  Y. 
St.  417. 

19.  Illinois.  —  National  Ace.  Soc. 
V.  Taylor,  42  111.  App.  97  (under 
statute). 

/ozfo.  —  Delle  v.  State  Mut.  Hail 
Ins.  Co.,  119  Iowa  173,  93  N.  W.  96; 
Thornburg  z".  Farmers'  L.  Ass'n,  122 
Iowa  260,  98  N.  W.  105. 

Michigan.  —  Gnau  v.  Masons'  Fra- 
ternal Ace.  Ass'n,  109  Mich.  527,  67 
N.  W.  546. 

Missouri.  —  Frame  v.  Sovereign 
Camp  Woodmen  of  World,  67  Mo. 
App.  127. 

Nezv  York.  —  Fitzgerald  v.  Equit- 
able Reserve  Fund  L.  Ass'n,  15  Daly 
229,  5  N.  Y.  Supp.  837,  affirming 
18  N.  Y.  St.  914,  3  N.  Y.  Supp.  214. 

Ohio.  —  Supreme  Commandery  v. 
Everding,  20  Ohio  Cir.  Ct.  689,  11  O. 
C.  D.  419;  Hall  V.  Scottish  Rite  K. 
T.  &  M.  M.  Aid  Ass'n,  6  Ohio  Cir. 
Ct.  137. 

Texas.  —  International  Order  v. 
Boswell  (Tex.  Civ.  App.),  48  S.  W. 
1 108. 

See  also  Cobb  v.  New  England 
Mut.  M.  Ins.  Co.,  6  Gray  (Mass.) 
192;  Martin  zk  Equitable  Ace.  Ass'n, 
55  Hun  574,  9  N.  Y.  Supp.  16. 

Evidence  of  Membership — Notices 
of  assessments  made  upon  a  policy 
in  a  mutual  insurance  association 
showing  the  number  of  members  at 
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party  claiming  that  an  adjustment  of  a  loss  by  the  parties  or  their 
appraisers,-**  or  the  award  of  arbitrators,-^  is  voidable  for  fraud  or 
mistake. 


such  times  are  admissible  in  evidence 
as  tending  to  show  the  number  of 
members  at  the  time  of  a  loss  under 
the  policy.  Fairchild  v.  Northwest- 
ern  i\Iut.   L.  Ass'n,  51  Vt.  613. 

20.  Stache  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  49  Wis.  89,  5  N.  W.  36,  35 
Am.  Rep.  772.  For  sufficient  evi- 
dence of  collusion  between  the  ad- 
juster and  the  agent  of  the  assured 
to  defraud  the  assured  see  Rennolds 
7'.  German-American  Ins.  Co.,  62  Mo. 
App.  104. 

21.  Springfield  F.  &  M.  Ins.  Co. 


V.  Payne,  57  Kan.  291,  46  Pac. 
315;  German- American  Ins.  Co.  v. 
Johnson,  4  Kan.  App.  357,  45  Pac. 
972;  Mosness  v.  German- American 
Ins.  Co.,  50  Minn.  341,  52  N.  W. 
932;  Strome  v.  London  Assur.  Corp., 
162  N.  Y.  627,  57  N.  E.  1 125;  Liver- 
pool &  London  &  Globe  Ins.  Co.  v. 
Goehring,  99  Pa.  St.  13;  Liverpool, 
London  &  Globe  Insurance  Co.  v. 
Colgin  (Tex.  Civ.  App.),  34  S.  W. 
291 ;  Chandos  v.  American  F.  Ins. 
Co.,  84  Wis.  184,  54  N.  W.  390,  19 
L.  R.  A.  321. 


INTEMPERANCE.— See  Intoxication. 
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I.  PRESUMPTIONS. 

1.  In  General.  —  It  has  been  said  that  the  intent  with  which  an 
act  is  done  is  almost  always  a  question  of  presumption  arising  from 
the  nature  and  character  of  the  act,  and  the  circumstances  surround- 
ing its  commission.^  On  the  other  hand  it  has  been  held  that  intent 
is  never  a  presumption  of  law,  being  nothing  more  than  a  presump- 
tion, or  rather  an  inference,  of  fact.^ 

2.  From  Acts  and  Conduct.  —  A  person  is  presumed  to  intend  what 
is  fairly  and  clearly  indicated  by  his  conduct.^ 

3.  From  Contemporary  Declarations.  —  It  is  presumed  that  the 
contemporary  statements  and  declarations  of  a  person  accord  with 
and  indicate  his  real  intention  unless  they  appear  to  have  been  made 
imder  suspicious  circumstances.* 

4.  Doing  of  Act  Presumed  Intentional.  —  Where  a  person  does  an 


1.  Chrisman  v.  Bruce,  i  Duv. 
(Ky.)  63,  85  Am.  Dec.  603,  in  which 
this  "presumption  is  said  to  be  the 
result  of  a  general  experience  of  a 
connection  between  certain  facts  and 
things,  the  one  being  usually  found 
to  be  the  companion  or  effect  of  the 
other."  See  also  State  v.  Anderson, 
5  Wash.  350,  31  Pac.  969.  And  see 
infra,  "  5.     Consequences  of  Act." 

2.  State  V.  Hersom,  90  Me.  273, 
38  Atl.  160;  Allison  V.  State,  42  Ind. 
354;  Whetstone  v.  Bank  of  Mont- 
gomery, 9  Ala.  875.  See  also  cases 
cited  in  notes  8  and  9  infra.  But  see 
infra,  "6.  Where  Act  in  Itself  Un- 
lawful." 

In  People  r.  Flack,  125  N.  Y.  324, 
26  N.  E.  267,  II  L.  R.  A.  807,  the 
court  said:  "However  clear  the 
proof  may  be,  or  however  incontro- 
vertible may  seem  to  the  judge  to  be 
the  inference  of  a  criminal  intention, 
the  question  of  intent  can  never  be 
ruled  as  a  question  of  law,  but  must 
always  be  submitted  to  the  jury." 

Fraudulent      Intent  —  Obtaining 

Money     ty     False      Pretenses In 

People  V.  Baker,  96  N.  Y.  340,  which 
was  a  trial  for  obtaining  money  by 
false  pretenses,  an  instruction  that  if 
the  jury  found  that  the  defendant 
made  the  representations  charged  and 
that  they  were  false,  and  that  defend- 
ant knew  they  were  false  when  he 
made  them,  then  the  law  presumed 
a  fraudulent  intent,  was  held  er- 
roneous. While  the  jury  had  a  right 
to   infer   a    fraudulent    intent    from 


those  facts  the  law  did  not  presume 
the  same  as  a  legal  presumption.  But 
see  People  z'.  Herrick,  13  Wend.  (N. 
Y.)  87,  in  which  it  was  held  that  the 
intent  was  the  natural  and  legal  con- 
sequence of  the  making  of  such  rep- 
resentations under  such  circum- 
stances, "  and  if  it  were  possible  there 
could  be  a  false  representation  with 
an  innocent  intention  the  defendant 
should  have  shown  it." 

8.  City  of  Columbus  v.  Dahn,  36 
Ind.  330;  People  v.  Langton,  67  Cal. 
427,  7  Pac.  843 ;  Tenney  v.  Evans,  14 
N.  H.  343,  40  Am.  Dec.  194 ;  State  v. 
Roscum,  119  Iowa  330,  93  N.  W.  295. 
See  also  VonBruck  v.  Peyser,  4  Rob. 
(N.  Y.)  514.  And  see  cases  cited  in 
note  62  infra. 

Where  it  was  shown  by  the  evi- 
dence that  on  one  occasion  the  de- 
fendant entered  a  house  of  prostitu- 
tion at  night  and  was  seen  to  emerge 
from  it  the  following  morning,  the 
court  said :  "  No  explanation  what- 
ever was  given  or  attempted  by  the 
defendant  of  the  purpose  of  his  visit 
to  this  house ;  and  in  the  absence  of 
all  proof  to  the  contrary,  the  natural 
and  reasonable  presumption  is  that 
he  went  there  for  the  purpose  indi- 
cated by  the  character  of  the  house. 
If  the  object  of  his  visit  and  his  con- 
duct whilst  there  were  innocent,  the 
onus  probandi  was  on  him  to  show 
it."     Evans  v.  Evans,  41   Cal.   103. 

*•  Cornelius  v.  State,  12  Ark.  yd)2', 
Hadley  v.  Carter,  8  N.  H.  40. 
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act  it  is  presumed  that  he  intended  to  do  the  act  which  he  did,  in 
fact,  do/' 

5.  Consequences  of  Act.  —  A.  Jn  Gk\i:ual.  —  It  is  a  pfcneral  rule 
of  law  that  every  sane  man  at  the  time  he  deliberately  does  an  act 
is  presumed  to  intend  the  necessary"  and  the  natural  and  probable" 
consequences  of  such  act.     But  some  decisions  hold  that  this  is  not 


5.  Georgia.  —  Patterson  v.  Hickey, 
32  Ga.  156. 

Massachusetts,  —  Com.  v.  Webster, 
S  Cush.  295,  52  Am.  Dec.  711;  Com. 
v.  Mash,  /Mete.  472. 

Mississippi.  —  Barcus  v.  State,  49 
Miss.  17,  19  Am.  Rep.  i. 

Nevada.  —  State  v.  McGinnis,  6 
Nev.  109. 

Neiv  Jersey.  —  State  v.  Malloy,  34 
N.  J.  L.  410. 

Nezv  York.  —  People  v.  Batting,  49 
How.  Pr.  392;  Miller  v.  People,  5 
Barb.  203. 

North  Carolina.  —  State  v.  Skid- 
more,  87  N.  C.  509. 

Virginia.  —  Hill  v.  Com.,  2  Gratt. 
594.  And  see  cases  cited  in  notes  19, 
20,  21,   infra. 

Injury  by  Discharge  of  Gun. 
Where  one  person  is  injured  by  the 
discharge  of  a  gun  in  the  hands  of 
another  who  has  entire  control  over 
it,  a  presumption  almost  conclusive  in 
its  character  is  raised  that  the  firing 
is  caused  either  by  design,  careless- 
ness or  inadvertence  upon  the  part 
of  the  person  in  possession  of  the  gun, 
and  the  burden  is  upon  the  latter  to 
prove  that  the  gun  was  not  fired  in- 
tentionally. Atchison  v.  Dullam,  16 
111.  App.  42,  and  see  Morgan  v.  Cox, 
22  Mo.  S73,  66  Am.  Dec.  623. 

6.  England.  —  Rex  v.  Farrington, 
Russ.  &  R.  207. 

United  States.  —  United  States  v. 
Harper,  33  Fed.  471 ;  Reynolds  v. 
United  States,  98  U.  S.  145. 

Connecticut.  —  Holmes  v.  Holmes, 
37  Conn.  278,  9  Am.  Rep.  324. 

Georgia.  —  Freeman  v.  State,  70  Ga. 
736. 

Illinois.  —  Dunaway  v.  People,  no 
111-  333,  51  Am.  Rep.  686. 

Maine.  —  State  v.  Gilman,  69  Me. 
163,  31  Am.  Rep.  257. 

Massachusetts.  —  Com.  v.  York,  9 
Mete.  93,  43  Am.  Dec.  373;  Com.  v. 
Hersey,  2  Allen  173-181. 

Michigan.  —  People  v.  Petheram, 
64  Mich.  252-266,  31  N.  W.  548. 
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Injury   as   Necessary  Consequence 

of  Act If  a  person  docs  a  wrong- 
ful act  which  necessarily  results  in 
injury  to  another  he  is  presumed  to 
have  intended  that  injury  when  he 
did  the  act.  Held,  therefore,  where 
it  was  shown  that  parties  in  pos- 
session of  premises  without  right  re- 
moved the  timber  thereon  and  there- 
by lessened  the  value  of  the  premises 
as  security  for  the  plaintiff's  mort- 
gage, they  would  be  legally  charge- 
able with  a  design  to  injure  the  plain- 
tiff in  doing  the  act,  although  their 
leading  motive  may  have  been  their 
own  gain.  VanPelt  v.  McGraw,  4  N. 
Y.  no. 

Intent  to  Evade  Law In  Keyser 

V.  Rice,  47  Md.  203,  28  Am.  Rep.  448, 
it  was  held  that  where  the  effect  of 
the  commencement  of  an  action  in 
the  courts  of  another  state  was  to 
evade  a  provision  of  the  laws  of  the 
state  where  the  party  resided,  an 
intent  to  evade  those  laws  in  the 
bringing  of  the  action  would  be  pre- 
sumed. 

7.  England.  —  Queen  v.  Hill,  8 
Car.  &  P.  274;  Rex  v.  Dixon,  3  M. 
&  S.  II. 

United  States.  —  Agnew  v.  United 
States,  165  U.  S.  36. 

Connecticut.  —  Knapp  v.  White,  23 
Conn.  529. 

Georgia.  —  Vann  v.  State,  83  Ga. 
44,  9  S.  E.  945;  Collier  v.  State,  39 
Ga.  31,  99  Am.  Dec.  449. 

Illinois.  —  Crosby  v.  People,  137 
111.  325,  27  N.  E.  49- 

Indiana.  —  Marmont  v.  State,  48 
Ind.  21 ;  Achey  v.  State,  64  Ind.  56. 

Iowa.  —  State  v.  Jones,  70  Iowa 
505,  30  N.  W.  750. 

Maine.  —  State  v.  Gilman,  69  Me. 
163,  31  Am.  Rep.  257. 

Massachusetts.  —  Com.  v.  Webster, 
5  Cush.  295,  52  Am.  Dec.  711;  Com. 
V.  Hersey,  2  Allen  173-181. 

Michigan.  —  People  v.  Scott,  6 
Mich.  287. 
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-a  presumption  of  law,  but  merely  a  presumption  of  fact,  or  rather 
a  rule  of  evidence  to  aid  the  jury  in  reaching  a  conclusion  on  a 
question  of  fact.*  It  may  be  rebutted.^  It  has  been  held  that  the 
above  presumption  does  not  arise  where  the  act  fails  of  effect,  or 
is  attended  by  no  consequences. ^° 

B.  Actual  and  Possibi^e;  Consequences.  —  Some  decisions  lay 
down  the  principle  that  the  actual  consequences  are  presumed  to 
have  been  intended,^ ^  but  it  is  by  no  means  a  universal  rule  that  an 


Minnesota.  —  State  v.  Lauten- 
schlager,  22  Minn.  514. 

Mississippi.  —  Barcus  v.  State,  49 
Miss.  17,  19  Am.  Rep.  i ;  Jeff  v.  State, 
39  Miss.  593. 

Missouri.  —  State  v.  Hall,  85  Mo. 
669. 

New  York.  —  Aliller  v.  People,  5 
Barb.  203. 

Ohio.  —  Ridenour  v.  State,  38  Ohio 
St.  272. 

Pennsylvania.  —  Keenan  v.  Com., 
44  Pa.  St.  55. 

South  Carolina.  —  State  v.  Levelle, 
34  S.  C.  120,  13  S.  E.  319,  27  Am.  St. 
Rep.  799. 

Texas.  —  High  v.  State,  26  Tex. 
App.  545,  10  S.  W.  238,  8  Am.  St. 
Rep.  488. 

Vermont.  —  Hazen  z:  Lyndonville 
Nat.  Bank,  70  Vt.  543,  41  Atl.  1046, 
67  Am.  St.  Rep.  680. 

Known  Consequences —  In  Hadley 
V.  State,  55  Ala.  31,  the  court  said: 
"  That  everyone  must  be  held  to  in- 
tend the  known  consequences  of  his 
intentional  act  is  a  recognized  canon 
of  moral  accountability  and  a  munici- 
pal law." 

Intent  to  Kill In  Com.  v.  York, 

9  Mete.  ( Mass. )  93,  43  Am.  Dec.  373, 
the  court  said :  "  A  sane  man,  a 
voluntary  agent,  acting  upon  motives, 
must  be  presumed  tb  contemplate  and 
intend  the  necessary,  natural  and 
probable  consequences  of  his  own 
acts.  If,  therefore,  one  voluntarily 
or  willfully  does  an  act  which  has  a 
direct  tendency  to  destroy  another's 
life,  the  natural  and  necessary  con- 
clusion from  the  act  is  that  he  in- 
tended so  to  destroy  such  person's 
Hfe." 

Consequences  of  Libel —  A  serious 
wrong  which  is  the  natural  and  direct 
result  of  a.  voluntary  action  is  pre- 
sumed to  have  been  intended  by  the 
wrongdoer.     Held,     therefore,     that 


where  the  wrongful  act  consists  in 
the  publication  of  a  libel,  which  can 
never  be  accidental,  the  publishing 
thereof  is  always  imputed  to  a  wrong- 
ful desire  and  intent  to  produce  the 
wrong  and  injury  resulting  therefrom. 
Detroit  Daily  Post  Co.  v.  McArthur, 
16  Mich.  447;  Davis  v.  Marxhausen, 
103  Mich.  315,  61  N.  W.  504. 

8.  Jones  v.  Howland,  8  Mete. 
(Mass.)  386;  State  v.  Hersom,  90 
Me.  273,  38  Atl.  160;  Curtis  v. 
Leavitt,  15  N.  Y.  9-111;  McKnight 
V.  United  States,  115  Fed.  972. 

In  People  v.  Flack,  125  N.  Y.  324, 
26  N.  E.  267,  II  L.  R.  A.  807,  the 
court  said  :  "  The  presumption  that 
a  person  intends  the  ordinary  conse- 
sequence  of  his  acts  is,  as  applied  to 
criminal  cases,  a  rule  to  aid  the  jury 
in  reaching  a  conclusion  upon  a  ques- 
tion of  fact,  but  is  not  a  presumption 
of  law,  and  on  the  trial  of  an  indict- 
ment the  intent  is  traversible  and  the 
defendant  may  testify  as  to  his  in- 
tent." 

9.  Jeff  V.  State,  37  Miss.  321 ; 
Filkins  V.  People,  69  N.  Y.  loi,  25 
Am.  Rep.  143 ;  Quinebaug  Bank  v. 
Brewster,  30  Conn.  559;  People  v. 
Flack.  125  N.  Y.  324,  26  N.  E.  267, 
II  L.  R.  A.  807. 

10.  Lacefield  v.  State,  34  Ark.  275, 
36  Am.  Rep.  8. 

11.  People  V.  Petheram,  64  Mich. 
252-266,  31  N.  W.  548;  Ridenour  v. 
State,  38  Ohio  St.  272;  People  v. 
Batting,  49  How.  Pr.  (N.  Y.)  392; 
State  V.  Skidmore,  87  N.  C.  509.  See 
also  Beyer  v.  People,  86  N.  Y.  369; 
State  V.  Kortgaard,  62  Minn.  7,  64 
N.  W.  51. 

In  Holland  v.  State,  12  Fla.  117,  the 
court  (p.  127)  said:  "When  a  man 
commits  an  unlawful  act,  unaccom- 
panied by  any  circumstances  justi- 
fying its  commission,  it  is  a  presump- 
tion  of   law    that    he   has   acted   ad- 
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actor,  at  tlie  time  of  his  act,  is  presumed  to  have  intended  all  the 
consequences  which  are  shown  by  subsequent  events  to  have  actually 
resulted  from  his  act.^-     It  is  not  the  law  that  all  possible  conse- 


visedly  and  with  an  intent  to  produce 
the  consequences  which  have  en- 
sued." 

Unexpected  Consequences.  —  In 
Slate  V.  Cooper,  13  N.  J.  L.  361,  it 
was  held  that  where  it  was  shown 
that  the  defendant  intentionally  set 
fire  to  a  building,  the  effect  of  which 
fire  was  to  cause  the  death  of  a  per- 
son in  such  building,  the  intent  to 
kill  such  person  would  be  presumed 
although  his  death  might  have  been 
entirely  unexpected.  "  The  law  makes 
a  man  answerable  for  even  the  un- 
expected consequences  of  his  crime, 
and  for  this  purpose  imputes  the  in- 
tention to  produce  the  consequence  as 
well  as  the  original  act."  See  also 
Rex  V.  Cooper,  5  Car.  &  P.  535. 

Collateral  Consequences In  State 

r.  _Ma!loy,  34  N.  J.  L.  410,  the  court 
said  :  "  If  a  man  cut  down  a  marked 
tree  in  a  boundary  line,  with  intent  to 
destroy  the  marks,  no  express  malice 
need  be  shown  —  it  will  be  inferred. 
But  if  he  cut  down  the  tree  with 
some  other  manifest  intent,  not  di- 
rectly or  indirectly  involving  a  pur- 
pose to  destroy  the  marks,  then  he 
could  not  be  convicted  under  this 
statute.  ...  If  he  cut  down  a 
particular  tree,  the  law  will  presume 
that  he  intended  to  cut  that  tree 
down,  and  if  the  immediate  and 
natural  consequence  of  cutting  it 
down  is  to  destroy  certain  marks 
upon  it,  it  may  be  presumed  that  he 
intended  to  destroy  these  marks,  in 
the  absence  of  all  contradictory  or 
explanatory  reasons  for  his  act,  show- 
ing some  other  purpose  not  involving 
such  intent.  ...  A  man,  it  seems, 
intends  that  consequence  which  he 
contemplates,  and  which  he  expects 
to  result  from  his  act,  and  he  there- 
fore must  be  taken  to  intend  every 
consequence  which  is  the  natural  and 
immediate  result  of  any  act  which  he 
voluntarily  does.  In  this  respect,  the 
legal  sense  of  the  term  '  intention  ' 
does  not  differ  from  its  usual  and  or- 
dinary meaning.  It  is,  therefore,  a 
question  for  the  jury  whether  the 
agent   did   not,   in  attempting  to  at- 
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tain  his  primary  object,  also  intend 
the  collateral  mischief  which  was  the 
necessary  or  even  the  natural  conse- 
quence of  the  means  used." 

Intent    to    Injure In    Timm    v. 

Bear,  29  Wis.  254,  it  was  held  that 
every  man  is  presumed  to  know  and 
intend  the  consequences  of  his  own 
acts,  and  where  it  was  charged  that 
defendant,  "  well  knowing  the  prem- 
ises and  contriving  with  a  wrongful 
intent  to  injure  the  plaintiff  in  this 
respect,"  erected  a  dam  and  thereby 
obstructed  the  flow  of  the  river  to 
plaintiff's  damage,  it  is  sufficient  to 
prove  the  act  and  the  injury  com- 
plained of  without  proving  express 
malice  or  a  willful  intent  to  injure. 

12.  Com.  V.  Kellogg,  7  Cush. 
(Mass.)   473. 

Conveyance  Defrauding  Creditors. 
The  fact  that  the  actual  result  of  a 
conveyance  by  an  insolvent  debtor 
was  to  deprive  his  creditors  of  their 
rights  and  delay  them  does  not 
necessarily  raise  the  presumption 
that  the  debtor  in  making  the  con- 
veyance intended  to  defraud.  Jones 
V.  Rowland,  8  Mete.    (Mass.)   386. 

Rule  of  Fact  Not  of  Law. —  In 
Curtis  V.  Leavitt,  15  N.  Y.  9,  the 
court  (p.  Ill)  says:  "This  is  very 
often  a  useful  rule  of  evidence  in 
arriving  at  a  conclusion  upon  a  ques- 
tion of  motive  and  intent,  but  it  is 
not  a  rule  of  law.  If  a  given  result 
must,  by  plain  and  absolute  necessity, 
follow  from  a  particular  action,  or  if 
it  be  so  likely  to  follow  that  no  two 
minds  of  equal  intelligence  could  dif- 
fer in  conclusion,  viewing  the  sub- 
ject from  the  same  point  of  observa- 
tion as  the  actor  himself,  then  there 
would  be  no  injustice  in  holding  that 
he  intended  such  result.  Still  the 
question  is  one  of  fact :  what  was 
the  intent?  What  it  was  is  by  no 
means  uniformly  proved  by  the  re- 
sult." 

Criminal  Act  Intended  but  Not 
Accomplished.  —  In  State  v.  Hersom, 
90  Me.  273,  38  Atl.  160,  defendant 
was    charged    with    an    assault    upon 
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quences  are  within  the  presumption,'^  and  it  has  been  held  that  the 
actor  is  not,  as  a  matter  of  law,  presumed  to  have  intended  even  all 
the  necessary  consequences  of  his  act/* 

C.  Consequences  oe  Reckless  Act.  —  A  person  doing-  an  act 
in  a  reckless  and  negligent  manner  is  presumed  to  intend  the  natural 
and  probable  results  of  such  act  done  in  such  manner." 


complainant  with  intent  to  commit 
manslaughter.  The  act  consisted  of 
defendant's  throwing  a  rock  at  com- 
plainant's head,  the  rock  missing  his 
head  and  striking  a  key-rack  or 
board  just  out  of  range  therewith. 
The  defendant,  relying  upon  the  pre- 
sumption that  a  man  intends  the 
probable  consequence  of  his  act, 
maintained  that  defendant  should  be 
presumed  as  intending  to  miss  com- 
plainant and  not  to  hit  him.  The 
court  held  this  point  not  well  taken, 
saying:  "The  principle  invoked  by 
the  defense  does  not  apply  where  a 
criminal  act  was  intended  but  not 
accomplished.  The  maxim  appealed 
to  is  not  of  universal  application.  A 
person  does  not  intend  to  do  an  act 
unintentionally.  It  would  lead  to  the 
absurd  proposition  of  saying  that  if 
a  man  intended  to  hurt  another,  but 
actually  hurt  himself,  instead  of  the 
other  person,  he  consequently  in- 
tended to  hurt  himself.  Anything 
done  accidentally  cannot  be  done  in- 
tentionally. ...  In  fact,  there  is 
no  such  legal  presumption.  It  is 
merely  a  presumption  of  fact  which 
the  law  sometimes  sanctions  or  ap- 
proves, but  allows  the  jury  to  act 
upon ;  and  the  admission  that  it  is 
an  inference  of  fact,  and  not  of  law, 
proves  that  its  application  depends 
on   varying   circumstances." 

13.  People  V.  Munn,  65  Cal.  211, 
was  a  prosecution  for  murder  and 
the  proof  showed  that  defendant, 
during  an  altercation  with  deceased, 
struck  deceased  two  or  three  blows 
with  his  fist,  the  blows  falling  on  the 
face  or  head  of  deceased,  and  death 
resulting  therefrom  the  next  day.  It 
was  held  that  an  instruction  to  the 
effect  that  the  law  presumes  that  a 
party  intended  not  only  the  natural 
and  necessary  consequences,  but  even 
the  possible  consequences,  of  his  act 
was  improper ;  that  the  assault  was 
an    act    not   amounting   to    a    felony 


and  was  not  made  in  such  manner  or 
under  such  circumstances  as  to  make 
the  killing  murder,  and  therefore  the 
fact  that  death  resulted  did  not  raise 
the  presumption  that  the  assault  was 
with  intent  to  kill. 

In  State  v.  Redfield,  72i  Iowa  643, 
35  N.  E.  673,  the  court  said :  "  De- 
fendant is  presumed  to  have  intended 
all  such  consequences  as  were  ordi- 
narily to  be  apprehended  as  the  result 
of  his  act,  but  if  a  result  might  have 
followed  which  could  have  been  an- 
ticipated only  by  a  person  of  learn- 
ing or  experience  in  medical  science 
it  cannot  be  said  that  defendant,  who 
is  not  possessed  of  such  learning  or 
experience,  intended  that  result." 

14.  While  it  is  true  as  a  general 
rule  that  a  man  is  presumed  to  in- 
tend the  natural  and  probable  conse- 
quences .of  his  own  acts,  it  is  not 
true  that  he  is  presumed  to  intend 
all  their  necessary  consequences; 
such  consequences  may  be  necessary 
and  yet  quite  remote  and  unex- 
pected. Held,  therefore,  that  the 
fact  that  a  given  act  on  the  part  of 
a  debtor  was  followed  necessarily  by 
delay  to  his  creditors,  in  the  particu- 
lar case,  however  strong  as  a  circum- 
stance to  be  weighed  by  the  jury,  is 
not  ground  for  presuming  as  a  mat- 
ter of  law  that  it  was  intended  to 
have  that  effect.  Nicol  v.  Crittenden, 
55  Ga.  497- 

15.  In  Smith  v.  Com.,  100  Pa.  St. 
324,  the  defendant  was  charged  with 
aggravated  assault  and  battery.  The 
evidence  showed  that  he,  while  a 
passenger  on  a  railway  car  filled  with 
people,  in  a  spirit  of  frolic  discharged 
a  pistol,  intending  to  shoot  the  load 
into  the  floor  of  the  car  and  thereby 
cause  a  temporary  fright  among  the 
passengers ;  that  he  had  no  specific 
intent  to  injure  the  prosecuting  wit- 
ness, but  the  ball  from  the  pistol 
struck  the  foot  of  the  prosecuting 
witness,  he  being  one  of  the  passen- 
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D.  CoNSivQURNCKS  oi'  VOLUNTARY  INTOXICATION.  —  It  has  been 
held  that  a  person  vohintarily  beconiinj:;^  intoxicated  is  presumed  to 
have  intended  the  perversion  of  his  mental  faculties,  and  the  natural 
and  probable  consequences  that  may  result  therefrom."' 

E.  Legal  Consequences.  —  Every  person  is  presumed  to  know 
the  law,  and  therefore  when  he  does  an  act  to  which  the  law 
attaches  certain  consequences  it  is  presumed  that  he  intended  the 
legal  consequences  flowing  from  the  performance  of  such  act.^^ 
Thus  where  a  person  does  an  act  which,  from  its  consequences,  the 
law  declares  to  be  fraudulent,  he  is  presumed  to  have  done  such  act 
with  a  fraudulent  intent.^^ 


gers  and  standing  in  the  aisle  of  the 
car,  and  the  ball  inflicting  a  severe 
wound.  It  was  held  that  defendant's 
act  being  reckless  and  willful  the 
law  would  presume  therefrom  the  in- 
tent to  injure.  But  see  Scott  v. 
State,  49  Ark.  156,  4  S.  W.  750. 

16.  People  V.  Garbutt,  17  Mich.  8. 
A  person  voluntarily  becoming  in- 
toxicated is  "  presumed  to  have  in- 
tended the  obscuration  and  perver- 
sion of  his  faculties  which  follow 
from  his  voluntary  intoxication  "  and 
"  to  have  purposely  blinded  his  moral 
perceptions,  and  set  his  will  free 
from  the  control  of  reason  —  to  have 
suppressed  the  guards  and  invited 
the  mutiny ;  and  should  therefore  be 
held  responsible  as  well  for  the 
vicious  excesses  of  the  will,  thus  set 
free,  as  for  the  acts  done  by  its 
prompting."  Roberts  zk  People,  19 
Mich.  401. 

17.  Reynolds  v.  United  States,  98 
U.  S.  145;  Mears  v.  Graham,  8 
Blackf.  (Ind.)  144;  Hazen  v.  Lyn- 
donville  Nat.  Bank,  70  Vt.  543,  41 
Atl.  1046,  67  Am.  St.  Rep.  680. 

Intent  as  to  Legal  Effect  of  In- 
strument  When    the    law    ascribes 

to  one  instrument  a  conclusive,  and 
to  another  a  prima  facie,  character, 
it  is  presumed  that  parties  using 
either  intend  it  to  operate  according 
to  its  legal  effect.  Held,  therefore, 
on  an  issue  as  to  whether  an  instru- 
ment was  intended  as  a  release  or  a 
mere  receipt,  the  terms  of  the  instru- 
ment indicating  that  it  was  a  mere 
receipt,  the  presumption  is  that  it 
was  so  intended  by  the  parties. 
Jones  V.  Ricketts,  7  Md.  108. 

Intent  to  Violate  the  law. 
Where  a  person   does  an  act  which 
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is  in  violation  of  law  the  presump- 
tion is  that  he  intended  to  violate  the 
law.     Alarmont  v.   State,  48  Ind.  21. 

Assisting    Debtor    in    Defrauding 

Creditors Where       defendant       is 

charged  with  fraudulently  aiding  and 
assisting  in  the  removal  of  a  debtor 
from  the  state,  and  the  evidence 
shows  that  he  knew  that  the  debtor 
was  insolvent  and  preparing  to 
avoid  his  creditors,  and  with  such  a 
knowledge  furnished  him  the  means 
to  transport  himself  or  his  property 
beyond  the  state,  then  the  law  pre- 
sumes that  the  defendant  intended 
the  legal  consequences  of  such  act  — 
namely,  to  assist  such  debtor  in  the 
purpose  of  avoiding  his  creditors. 
Moffitt  V.  Burgess,  53  N.  C.  342. 

Language  Resulting  in  Breach  of 
the  Peace — Where  the  language  ©f 
the  defendant  was  calculated  to  lead 
to  a  breach  of  the  peace,  and  did  lead 
to  a  breach  of  the  peace,  he  must  be 
deemed  in  law  to  have  intended  this 
result  of  the  act,  and  he  cannot  es- 
cape its  legal  consequences.  In  such 
case  the  defendant  will  not  be  al- 
lowed to  testify  that  in  using  the 
language  imputed  to  him  and  ad- 
mitted by  himself  to  have  been 
spoken,  he  did  not  intend  to  bring 
about  a  breach  of  the  peace.  State 
V.  King,  86  N.  C.  603. 

18.  Swartz  v.  Hazlett,  8  Cal.  118; 
Tennessee  Nat.  Bank  v.  Ebbert,  9 
Heisk.  (Tenn.)  153.  See  also 
Holmes  v.  Marshall,  78  N.  C.  262. 

In  Cheatham  v.  Hawkins,  80  N.  C 
161,  the  court  said:  "If  a  person 
does  and  intends  to  do  that  which 
from  its  consequences  the  law  pro- 
nounces fraudulent  he  is  held  to  in- 
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6.  Where  Act  in  Itself  TJnlawful.  —  The  law  presumes  every  act 
in  itself  unlawful  to  have  been  criminally  intended  by  the  actor/'-' 


tend  the  fraud  inseparable  from  the 
act." 

In  this  character  of  cases  the  true 
rule  is  that  no  question  of  presump- 
tion arises  because  the  element  of 
intent  is  immaterial.  The  law  pro- 
nounces the  act  fraudulent  or  an- 
nexes to  it  certain  consequences  in- 
dependent of  the  intent.  See  article 
"  Fraud." 

19.  England.  —  Rex  v.  Woodfall, 
5  Burr  2661 ;  Rex  v.  Dixon,  3  M.  & 
S.    II. 

United  States.  —  Reynolds  v.  United 
States,  98  U.  S.   14s. 

Alabama.  —  Norris  v.  State,  87 
Ala.  85,  6  So.  371. 

California.  —  People  v.  Ah  Gee 
Yung,  86  Cal.  144,  24  Pac.  860 ;  Peo- 
ple V.  Harris,  29  Cal.  679. 

Colorado.  —  Bradley  v.  People,  8 
Colo.  599,  9  Pac.  783. 

Dakota.  —  United  States  v.  Adams, 
2  Dak.  305-330,  9  N.  W.  718. 

Georgia.  —  Lawrence  v.  State,  68 
Ga.  289. 

Massachusetts.  —  Com.  v.  Hersey, 
2  Allen  173-181. 

Minnesota.  —  State  v.  Lauten- 
schlager,  22  Minn.  514-524;  State  v. 
Kortgaard,  62  Minn.  7,  64  N.  W.  51. 

Mississippi.  —  Holman  v.  Mur- 
dock,  34  Miss.  275. 

Nezv  York.  —  Hamilton  v.  People, 
57  Barb.  625. 

North  Carolina.  —  State  v.  Pres- 
nell,  34  N.  C.   103. 

Washington.  —  State  v.  Anderson, 
5  Wash.  350,  31  Pac.  969.  Contra. 
Sec  State  v.  Gardner,  5  Nev.  2,77. 

In  State  v.  Goodenow,  65  Me.  30, 
the  court,  quoting  from  Lord  Mans- 
field, states  the  rule  thus :  "  Where 
an  act,  in  itself  indifferent,  becomes 
criminal  if  done  with  a  particular  in- 
tent, there  the  intent  must  be  proved 
and  found ;  but  where  the  act  is  in 
itself  unlawful,  the  proof  of  justifi- 
cation or  excuse  lies  on  the  defend- 
ant ;  and  in  failure  thereof  the  law 
implies  a  criminal  intent." 

Illegal  Voting Where  the  de- 
fendant is  charged  with  knowingly 
voting  at  an  election,  he  not  being 
duly  qualified  to  vote  under  the  laws 


•of  the  state  because  of  having  been 
previously  convicted  of  a  felony,  the 
wrongful  and  illegal  intent  to  violate 
the  law  is  presumed  from  proof  of 
such  previous  conviction  and  the  fact 
of  voting;  and  the  defendant  cannot 
show  his  ignorance  of  such  law  in 
order  to  rebut  the  presumption  of  il- 
legal intent.  Hamilton  v.  People,  57 
Barb.    (N.    Y.)    625. 

Applies  Equally  to  Acts  of  Omis- 
sion or  Commission Where  a  pub- 
lic officer  is  charged  with  failure  to 
perform  a  duty  required  by  law,  the 
law  raises  the  presumption  that  such 
omission  or  failure  was  willful  or  m- 
ttntional  and  the  burden  is  upon  such 
officer  to  show  the  contrary.  State 
V.  Heaton,  77  N.  C.  505.  And  it  makes 
no  difference  whether  the  criminal 
act  is  one  of  omission  or  commission. 

Ignorance  of  Law —  Where  it  is 
shown  that  a  party  did  an  act  made 
wrongful  by  statute,  proof  that  such 
statute,  which  had  been  in  force  for 
eight  years,  had  escaped  the  attention 
of  the  witnesses  (several  of  them 
members  of  the  bar)  and  that  they, 
with  the  inhabitants  of  the  county, 
believed  that  the  performance  of  the 
act  in  question  was  not  illegal,  is  in- 
competent as  a  circumstance  from 
which  the  inference  could  legally  be 
drawn  by  the  jury  that  the  actor  en- 
tertained the  same  opinion  and  was 
therefore  innocent  of  a  wrongful  in- 
tent.    Holman  v.  Murdock,  34  Miss. 

275- 
Whether  Presumption   Conclusive. 

Some  decisions  hold  this  presump- 
tion in  this  class  of  cases  conclusive 
of   the    criminal   intent. 

United  States  v.  Adams,  2  Dak.  305- 
330,  9  N.  W.  718;  United  States  v. 
Harper,  33  Fed.  471-481 ;  State  v. 
King,  86  N.  C.  603 ;  Fiedler  v.  Darrin, 
50  N.  Y.  437;  Knight  v.  State,  64 
j\Iiss.  802,  2  So.  252 ;  State  v.  Smith, 
93  N.  C.  516.  Other  cases  hold  that 
the  presumption  applies  until  the 
contrary  is  made  to  appear  by  the  de- 
fendant. People  V.  Harris,  29  Cal. 
679;  Lawrence  v.  State,  68  Ga.  289: 
Norris  v.  State,  87  Ala.  85,  6  So.  371 ; 
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or,  as  it  is  stated  in  some  of  the  decisions,  "  where  an  act  forbidden 
by  law  is  intentionally  done,  the  intent  to  do  the  act  is  the  criminal 
intent  which  imparts  to  it  the  character  of  an  offense."-**     Some 


Bradley  v.  People,  8  Colo.  599,  9  Pac. 
783;   State  V.   Ileaton,  77   N.  C.  505. 

Conspiracy  Culminating  in  Pro- 
hibited Act.  —  "  Proof  that  defend- 
ants agreed  to  do  an  act  prohib- 
ited by  statute,  followed  by  overt 
acts  in  furtherance  of  the  agreed 
purpose,  did  not  conclusively  estab- 
lish that  they  were  guilty  of  the 
crime  of  conspiracy.  It  was  open 
for  the  jury  to  find,  upon  evidence, 
that  no  criminal  intention  existed. 
.  .  .  The  argument  that  they  were 
presumed  to  know  the  law  and  that 
therefore  they  intended  to  violate  it, 
might  properly  have  been  urged  be- 
fore the  jury;  but  this  presumption 
was  not  in  this  case  conclusive,  and 
they  could  not  be  made  conspirators 
by  presumption  and  intendment  in 
the  absence  of  any  intent  to  violate 
the  law."  People  v.  Powell,  63  N. 
Y.  88. 

Intent  in  Bigamy.  —  Presumption 
of  Death  as  Negativing  Intent. 
Where  defendant  married  a  second 
husband  while  her  former  husband 
was  living,  criminal  intent  was  there- 
from presumed,  and  the  fact  that  de- 
fendant honestly  believed  such  for- 
mer husband  to  be  dead  was  held 
immaterial.  Com.  v.  Mash,  7  Mete. 
(Mass.)  472.  But  in  a  similar  case 
it  was  held  that  where  the  absence  of 
the  spouse  had  continued  for  a  suf- 
ficient period  to  raise  the  presump- 
tion of  death,  this  presumption  may 
be  invoked  to  show  defendant's  good 
faith  and  lack  of  criminal  intent. 
Com.  V.  Thompson,  6  Allen  (Mass.) 
591,   83  Am.   Dec.   653. 

20.  Mullens  v.  State,  82  Ala.  42, 
2  So.  481,  60  Am.  Rep.  731;  Stein  v. 
State,  37  Ala.  123;  State  v.  Smith, 
93  N.  C.  516;  State  V.  Voight,  90  x\^ 
C.  741;  State  V.  Hart,  51  N.  C.  389; 
United   States  v.   Baldridge,   11    Fed. 

The  court  in  State  v.  King,  86  N. 
C.  603,  said :  "  When  an  act  forbid- 
den bj'  law  is  intentionally  done,  the 
intent  to  do  the  act  is  the  criminal 
intent,  which  imparts  to  it  the  char- 
acter of  an  offense;  and  no  one  who 
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violates  the  law,  which  he  is  con- 
clusively presumed  to  know,  can  be 
heard  to  say  that  he  had  no  criminal 
intent  in  doing  the  forbidden  act. 
.  .  .  But  when  the  acts  themselves 
are  equivocal,  and  become  criminal 
only  by  reason  of  the  intent  with 
which  they  are  done,  both  must  unite 
to  constitute  the  offense,  and  both 
facts  must  be  proved  in  order  to  a 
conviction." 

Selling  Liquor  to  Minors Un- 
der a  statute  providing  in  effect  that 
any  person  who  shall  sell  or  give 
away  liquor  to  minors  shall  be 
guilty  of  a  misdemeanor,  it  was  held 
in  Bain  v.  State,  61  Ala.  75,  that 
where  it  was  shown  that  the  de- 
fendant sold  or  gave  liquor  to  a 
minor  the  selling  or  giving  was  in 
violation  of  the  statute  and  was  of 
itself  evidence  of  the  illegal  intent. 
"  No  other  intent  is  necessary  than 
to  make  the  sale  or  gift,  and  that  in- 
tention existing,  of  which  the  gift 
or  sale  is  evidence,  there  can  be  no 
inquiry  as  to  whether  he  had  a  spe- 
cific intent  to  violate  the  law." 

Illegal   Voting Under  a    statute 

providing  in  effect  that  if  any  person 
shall  "  knowingly  and  fraudulently 
vote  at  any  election  who  by  law 
shall  not  be  entitled  to  vote  at 
such  election "  he  shall  be  guilty, 
etc.,  it  was  held  in  State  v. 
Boyett,  2)2  N.  C.  336,  that  a 
person  not  possessing  the  legal 
requirements  to  entitle  him  to  vote 
in  a  certain  place,  but  who  does  vote 
in  such  place,  is  presumed  to  intend 
the  result  of  such  voting  —  namely, 
a  violation  of  the  law ;  and  neither 
proof  of  an  ignorance  of  the  law 
on  his  part  nor  evidence  of  informa- 
tion acquired  by  him  from  another 
that  he  had  a  right  to  vote  is  ad- 
missible  to   rebut    such   presumption. 

Intent  to  Evade  Usury  Laws. 
Conclusiveness — Where  a  person  is 
charged  with  an  intent  to  evade  the 
usury  laws  in  a  transaction,  other 
evidence  of  the  intent  of  the  parties 
is  not  admissible  where  there  is  a 
direct  or  express  agreement  to  take 
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decisions  hold   that   the  intent,  as  an  element,   independent  of  the 
act,  is  immaterial. ^^ 

7.  Innocent  Intent.  —  Where  the  act  of  a  person  may  reasonably 
be  attributed  to  two  or  more  intents,  the  one  criminal  and  the  other 
not,  the  humanity  of  the  law  will  always  ascribe  it  to  that  which  is 
not  criminal.--  The  presumption  is  that  the  party  intended  to  act 
in  accordance  with  his  leg-al  rights,  and  not  in  violation  of  the  law.^^ 

8.  Continuance  of  Intent.  —  It  has  been  held  that  where  an  intent 
is  shown  to  have  once  existed,  it  is  presumed  to  continue  until  the 
contrary  is  established  by  evidence  either  direct  or  presumptive.^* 


or  reserve  a  specific  sum  of  money 
or  other  valuable  thing  greater  in 
value  than  the  compensation  or  in- 
terest allowed  by  law,  because  in 
that  case  the  law  itself  conclusively 
presumes  the  unlawful  intent.  Fied- 
ler V.  Darrin,  50  N.  Y.  437.  But 
where  the  transaction  is  equivocal 
and  not  definite  and  the  illegality  of 
the  act  depends  upon  the  intention 
of  the  parties  the  intent  is  explain- 
able. More  V.  Deyoe,  22  Hun  (N. 
Y.)  208. 

21.  Com.  V.  Kimball,  24  Pick. 
(Mass.)  366;  State  v.  Goodenow,  65 
Me.  30;  Brittin  v.  State,  10  Ark.  299. 

Selling  Liquor  to  Minors —  In  a 
prosecution  for  selling  liquor  to 
minors,  the  act  being  shown,  the  in- 
tent is  not  an  essential  ingredient  in 
the  commission  of  the  crime  and 
need  not  be  proved.  Com.  v.  Em- 
mons, 98  Mass.  6.  Contra.  —  See 
Farrell  v.  State,  2>2  Ohio  St.  456,  30 
Am.  Rep.  614. 

In  a  prosecution  for  fornication, 
the  act  being  shown,  the  fact  that  de- 
fendant did  not  intend  to  commit  a 
crime  is  immaterial.  "  He  is  charge- 
able with  notice  of  legal  conse- 
quences." Hood  V.  State,  56  Ind. 
263,  26  Am.   Rep.   21. 

"  If  a  man  intends  to  do  what  he 
is  conscious  the  law,  which  every  man 
is  presumed  to  know,  forbids,  there 
need  not  be  any  other  evil  intent 
shown.  In  such  a  case  the  law  in- 
fers the  intent  to  defraud  from  the 
act."  United  States  v.  Houghton, 
14  Fed.  544. 

22.  State  v.  McBryde,  97  N.  C. 
393,  I  S.  E.  925. 

In  State  v.  Massey,  86  N.  C.  658, 
41  Am.  Rep.  478,  the  court,  in  quot- 
ing with  approval  from  the  dissent- 
ing  opinion    in    State   v.    Neeley,    74 


N.  C.  425,  said:  "It  is  neither  charity 
nor  common  sense,  nor  law,  to  infer 
the  worst  intent  which  the  facts  will 
admit  of.  The  reverse  is  the  rule  of 
justice  and  law.  If  the  facts  will 
reasonably  admit  of  inference  or  an 
intent  which  though  immoral  is  not 
criminal,  we  are  bound  to  infer  that 
intent." 

Presumption  Against  Evil  Intent. 
The  law  will  always  presume  in  fa- 
vor of  an  honest  intent  and  will  never 
infer  an  evil  intent  or  dishonest  pur- 
pose from  language  or  conduct  which 
is  susceptible  of  upholding  those 
which  are  good  and  honest.  Norton 
V.   Kearney,    10  Wis.   386. 

23.  Detroit  Sav.  Bank  v.  Trues- 
dail,  38  Mich  430.  See  also  Carson 
V.  Central  R.  R.  Co.,  35  Cal.  325. 

An  intention  to  violate  the  law  in 
the  doing  of  an  act  is  not  to  be  pre- 
sumed against  any  one,  and  the  pre- 
sumption is  to  the  contrary  until  the 
proof  overcomes  it.  Horan  v. 
Weiler,  41  Pa.  St.  470. 

24.  Oiler  v.  Bonebrake,  65  Pa.  St. 
338;  Bartram  v.  Stone,  31  Conn.  159. 
And  see  Williams  v.  State,  8  Humph. 
(Tenn.)  585.  And  see  infra  "In- 
tent at  Prior  or  Subsequent  Time." 

Where  it  is  shown  that  a  person 
has  formed  a  purpose  to  kill  another, 
and  within  one  or  two  hours  there- 
after he,  being  duly  armed,  meets  the 
other  by  chance  or  otherwise  and 
slays  him  immediately,  there  is  a  pre- 
sumption that  he  did  it  on  the  pre- 
vious purpose  if  there  be  no  evidence 
of  a  change  of  purpose.  "  When  the 
thing  designed  follows  so  immedi- 
ately the  design  formed,  and  in  the 
manner  purposed,  it  would  be  strange 
not  to  regard  it  as  the  execution  of 
the  design."  State  v.  Tilly,  25  N.  C. 
424. 
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But  this  is  not  a  uniform  rule,  some  courts  holding  that  there  is  no 
such  presumption.-'^ 

9.  Prior  Intent  Presumed  From  Subsequent  Act.  —  The  subsequent 
performance  of  an  act  has  been  held  prima  facie  evidence  of  a  pre- 
vious intent  to  perform  the  act.-''  Likewise  the  intent  not  to  perform 
a  promised  act  may  be  presumed  from  the  subsequent  willful  omis- 
sion or  neglect  to  perform  the  act  at  the  appointed  time.-^ 

10.  Intent  in  Use  of  Words.  —  It  is  presumed  that  the  words 
used,  either  in  a  contract""  or  in  a  conversation,-'*  were  intended  by 
the  parties  to  be  used  and  understood  in  their  ordinary  meaning  and 
according  to  their  common   import. 

11.  Specific  Intent.  —  A.  In  General.  —  Where  the  intent  is  the 
gist  of  the  offense,^"   or   where  an  act  in  order  to  constitute   an 


25.  See  Hayward  v.  Bath,  38  N. 
H.  179. 

In  State  v.  Brown,  64  Mo.  367, 
which  was  a  trial  on  an  indictment 
for  murder,  the  defense  being  self- 
defense,  it  was  held  that  an  instruc- 
tion asked  by  defendant  to  the  ef- 
fect that  "  when  it  was  once  shown 
that  Long  [deceased]  threatened  to 
kill  defendant,  or  to  do  him  great 
bodily  harm,  the  presumption  of  law 
is  that  such  intention  of  Long  con- 
tinued down  to  and  included  the 
time  of  the  killing,  and  that  Long 
was  present  at  J.  J.  B.'s  [the  scene 
of  the  homicide]  for  the  purpose  of 
carrying  into  execution  such  previous 
threats "  was  properly  refused,  the 
court  holding  that  there  is  no  such 
presumption  of  law,  and  the  question 
was  for  the  jury  to  determine  as  a 
question   of    fact. 

26.  See  Kerrains  v.  People,  60  N. 
Y.  221,  19  Am.  Rep.  158.  Where  the 
statute  renders  it  unlawful  to  import 
property  into  the  state  for  the  pur- 
pose of  selling  the  same,  proof  of  a 
subsequent  sale  of  property  previously 
imported  is  prima  facie  evidence  of  a 
wrongful  intent  in  the  importation. 
Holman  v.  Murdock,  34  Miss.  275. 

27.  Chicago  T.  &  M.  R.  Co.  v. 
Tetterington,  84  Tex.  218,  19  S.  W. 
472,  31  Am.  St.  Rep.  39. 

28.  Potter  v.  Phenix  Ins.  Co.,  63 
Fed.  382. 

29.  The  intent  of  a  person  in 
answering  a  question  is  to  be 
determined  according  to  the  nat- 
ural import  of  the  words  of  the 
question    as    comprehended   and   ac- 
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cepted  by  mankind  in  general; 
he  is  supposed  to  have  under- 
stood them  according  to  their  com- 
mon acceptation  and  to  have  an- 
swered them  in  that  sense ;  and 
therefore  the  person  asking  the  ques- 
tion cannot  be  permitted  to  testify 
that  he  meant  by  the  question  some- 
thing different  from  the  ordinary 
import  of  the  words  used.  "  No  man 
can  be  presumed  to  have  any  knowl- 
edge of  what  another  means  by 
words,  unless  they  are  used  accord- 
ing to  their  accepted  and  natural  im- 
port." Haywood  v.  Foster,  16  Ohio 
88. 

30.     Powell  V.  People,  63  N.  Y.  88. 

Specific  Intent  Not  Presumed 
Prom  Act.  —  On  a  charge  of  conspir- 
acy the  intent  is  the  gist  of  the  of- 
fense and  cannot  be  presumed,  as  a 
matter  of  law,  from  the  intentional 
doing  of  acts  done,  which  were  within 
the  Conspiracy  Act.  People  v.  Flack, 
125  N.  Y.  324,  26  N.  E.  267,  II  L. 
R.  A.  807. 

Conspiracy.  —  No  Presumption 
That  Person  Defrauded  Was  In- 
tended—  In  Com.  V.  Kellogg,  7 
Cush.  (Mass.)  473,  where  defendants 
were  indicted  for  a  conspiracy  with 
intent  to  defraud  a  named  person,  it 
was  held  that  the  prosecution  must 
prove  that  the  conspiracy  was  formed 
with  the  specific  intent  to  defraud  the 
particular  individual  named,  and  that 
such  intent  could  not  be  presumed 
from  the  mere  fact  that  the  effect  of 
the  overt  acts  of  the  conspirators  was 
to  defraud  the  particular  individual 
named. 
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offense  must  have  been  done  with  a  specific  intent/''^  the  particular 


Conspiracy.  —  Particular  Person 
Intended — A  conspiracy  with  in- 
tent to  defraud  a  certain  named  per- 
son cannot  be  said  necessarily  to  re- 
sult, nor  can  it  be  legally  presumed 
from  the  fact  of  a  conspiracy  to  cheat 
the  public  generally,  or  any  person 
whom  such  conspiracy  might  meet. 
Com.  V.  Harley,  7  Mete.  (Mass.)  506. 
But  see  Anson  v.  People,  148  111. 
494.  35  N.  E.  14s,  in  which  it  was 
held  that  from  the  intent  to  pass  a 
foiged  instrument  as  good  and  genu- 
ine the  law  would  infer  an  intent  to 
defraud  the  person  upon  whom  the 
forged  instrument  was  actually 
passed,  as  well  as  to  defraud  the  per- 
son whose  name  was  forged,  although 
no  actual  intent  to  defraud  the  par- 
ticular person  be  shown. 

31.  United  States.  —  German  v. 
United    States,   120  Fed.  666. 

Alabama.  —  Stein  v.  State,  ^7  Ala. 
123 ;  Ogletree  v.  State,  28  Ala.  693. 

Arkansas.  —  Chrisman  v.  State,  54 
Ark.  283,  15  S.  W.  889,  26  Am.  St. 
Rep.  44. 

California.  —  People  v.  Mize,  80 
Cal.  41,  22  Pac.  80;  People  v.  Wil- 
son,  117  Cal.  688,  49  Pac.   1054. 

Delazvare.  —  State  v.  Beaver,  $ 
Har.  508;  State  v.  Jefferson,  3  Har. 

571- 

Georgia.  —  Patterson  v.  State,  85 
Ga.  131,  II  S.  E.  620,  21  Am.  St. 
Rep.   152. 

Louisiana.  —  State  v.  '  Evans,  39 
La.  Ann.  912. 

Michigan.  —  People  v.  Sweeney, 
55  Mich.  586,  22  N.  W.  50. 

Minnesota.  —  State  v.  Kortgaard, 
62  IMinn.  7,  64  N.  W.  51. 

Missouri.  —  State  v.  Hickam,  95 
Mo.  322,  8  S.  W.  252,  6  Am.  St.  Rep. 
54. 

Nezu  York.  —  Miller  v.  People,  5 
Barb.  203 ;  People  v.  Baker,  96  N.  Y. 
340;  People  V.  Plath,  100  N.  Y.  590, 
3  N.   E.  790,  53  Am.  Rep.  236. 

North  Carolina.  —  State  v.  King, 
86  N.  C.  603;  Slate  v.  Smith,  93  N. 
C.  516. 

Te.ras.  —  Reagan  v.  State,  28  Tex. 
App.   227,   12   S.   W.  601. 

Assault  With  Intent  to  Murder. 
In  an  assault  with  uitenl  to  murder 

38 


the  specific  intent  must  be  proved 
and  must  be  found'  by  the  jury  as  a 
matter  of  fact ;  "  and  no  intent  in 
law,  or  mere  legal  presumption,  dif- 
ferent from  the  intent  in  fact,  can  be 
allowed  to  supply  the  place  of  the 
latter."  The  mere  fact  that  if  death 
had  resulted  from  the  killing  the 
crime  would  have  been  murder  does 
not  authorize  the  legal  presumption 
that  there  must  have  been  an  inten- 
tion to  kill.  Roberts  v.  People,  19 
JNlich.  401. 

Assault  With  Deadly  Weapon. 
An  assault  made  with  a  deadly 
weapon,  but  from  which  no  death 
results,  does  not  raise  the  presump- 
tion of  an  intent  to  kill.  Patterson  v. 
State,  85  Ga.  131,  11  S.  E.  620,  21 
Am.  St.  Rep.  152;  Simpson  v.  State, 
59  Ala.  I,  31  Am.  Rep.  i. 

Intent  to  Kill  Particular  Person. 
The  specific  intent  to  kill  the  person 
named  in  the  indictment  must  be 
proved  to  the  satisfaction  of  the  jury, 
and  such  specific  intent  cannot  be 
presumed  or  inferred  from  "  general 
malevolence,  malignity  of  disposition, 
or  disregard  of  the  sanctity  of  human 
life."     Scott  r.  State,  49  Ark.  156,  4 

S.  W.  750. 

Specific  Intent.  —  Lack  of  Pre- 
sumption. —  Not     Inferable      From 

Conditional  Threat In  Hairston  v. 

State,  54  ^liss.  689,  28  Am.  Rep.  392, 
which  was  a  prosecution  for  assault 
with  intent  to  commit  murder,  it  ap- 
peared that  defendant,  while  driving 
a  team,  pointed  a  pistol,  within  shoot- 
ing distance,  at  the  prosecuting  wit- 
ness while  such  witness  was  attempt- 
ing to  stop  defendant's  wagon  and 
team,  and  threatened,  while  pointing 
such  pistol,  to  shoot  the  prosecuting 
witness  if  he  did  not  desist  in  at- 
tempting to  stop  such  team.  The 
court  held  that  while  the  proof 
showed  an  actual  assault  committed 
in  leveling  the  pistol  within  shooting 
distance,  "  it  cannot  from  this  fact 
alone  infer  an  intent  to  murder.  The 
intent  must  be  actual,  not  conditional, 
and  especially  not  conditioned  upon 
non-compliance  with  a  proper  de- 
mand. The  law  punishes  the  assault 
because  it  was  committed.  It  can- 
not  punish    the    intent,   because   that 
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intent  must  be  proved  as  a  fact,  and  cannot  be  presumed  as  a 
matter  of  law  from  the  doing  of  the  act.  Many  of  the  courts  hold 
that,  in  this  class  of  cases,  the  presumphon  that  the  natural  and 
probable  consequences  of  the  act  are  intended  cannot  be  invoked.^- 
But  there  are  also  decisions  to  the  contrary, ^^     It  seems  that  the 


did  not  exist,  and,  as  shown  by  the 
declaration  of  the  party,  would  not 
arise  except  upon  the  happening  of 
a  certain  event  —  to  wit,  the  commis- 
sion of  a  trespass  by  the  other  party. 
So  far  from  the  jury  being  allowed 
to  infer  an  intent  to  murder  we  think 
that  the  existence  of  that  intent  was, 
by  the  evidence,  clearly  negatived." 

32.  AIcKnight  v.  United  States, 
115  Fed.  972;  Lacefield  v.  State,  34 
Ark.  275,  36  Am.  Rep.  8;  Chrisman 
V.  State,  54  Ark.  283,  15  S.  W.  889, 
26  Am.  St.  Rep.  44;  Scitz  v.  State, 
23  Ala.  42;  State  v.  Stewart,  29  Mo. 
419.  See  also  Gallery  v.  State,  92 
Ga.  463.  17  S.  E.  863. 

Ordinary  Consequences  Not  Pre- 
sumed  While  as  a  general   rule  a 

man  is  presumed  to  have  intended 
that  which  he  has  done  or  that  which 
is  the  immediate  or  natural  conse- 
quence of  his  act,  still,  where  an  act 
becomes  criminal  only  when  it  has 
been  performed  with  a  particular  in- 
tent that  intent  must  be  alleged  and 
proved  independent  of  the  act. 
Held,  therefore,  that  an  instruction 
to  the  effect  that  if  defendant  shot 
at  the  prosecuting  witness  as 
charged,  and  that  the  ordinary  and 
natural  consequences  of  such  shoot- 
ing would  be  the  death  of  such  wit- 
ness, then  the  presumption  of  law  is 
that  defendant  in  so  shooting  did 
shoot  with  intent  to  kill  such  witness, 
was  erroneous.  People  v.  Mize,  80 
Cal.  41,  22  Pac.  80. 

Consequences  Which  Do  Not  En- 
sue. —  In  State  V.  Dolan,  17  Wash. 
499,  50  Pac.  472,  which  was  a  prose- 
cution for  assault  with  intent  to  com- 
mit murder,  the  court  said  :  "  While 
the  court  correctly  stated  to  the  jury 
that  the  natural  and  probable  conse- 
quences of  every  act  deliberately 
done  by  a  person  of  sound  mind  are 
presumed  to  have  been  intended,  yet 
the  rule  of  evidence  so  announced 
has  no  application  to  the  case  at  bar. 
The  rule  applies  only  to  offenses 
actually  committed  —  i.  e..  to  'conse- 
quences'   which    really    ensue  —  and 

Vol.  VII 


not  to  those  which  do  not  ensue." 
Citing  Roberts  v.  People,  19  Mich. 
401. 

33.  Jeff  V.  State,  39  Miss.  593-609; 
State  V.  Davis,  24  N.  C.  153;  State 
T.  Musick,  loi  Mo.  260,  14  S.  W.  21 ; 
State  V.  Keith,  9  Nev.  15;  High  v. 
State,  26  Tex.  App.  545,  8  Am.  St. 
Rep.  488 ;  Agnew  v.  United  States, 
165  U.  S.  36.  See  also  Barcus  v. 
State,  49  Miss.  17,  19  Am.  Rep.  i ; 
Conn  V.  People,  116  111.  458,  6  N.  E. 
463;  People  V.  Wilson,  117  Cal.  688. 
49  Pac.  1054.  In  People  v.  Sweeney, 
55  Mich.  586,  22  N.  W.  50,  it  was 
held  that  this  presumption  was  a 
relevant  and  important  circumstance, 
but  was  not  conclusive  and  must  be 
supplemented  by  other  proof. 

In  State  v.  Gilman,  69  Me.  163,  31 
Am.  Rep.  257,  which  was  a  prosecu- 
tion for  an  assault  upon  A  with  in- 
tent to  murder  him,  and  the  proof 
showing  that  defendant  had  dis- 
charged a  gun  into  a  crowd  intending 
to  kill  B,  but  that  the  shot  missed  B 
and  wounded  A,  it  was  held  that 
an  instruction  to  the  effect  that  if 
death  does  not  ensue  there  is  no  pre- 
sumption of  law  arising  from  the 
fact  that  death  was  intended  was 
properly  refused.  The  court  said : 
"  Because  the  shot  does  not  take  ef- 
fect, though  fired  with  ever  so 
deadly  an  intent,  it  does  not  follow 
that  the  natural  and  ordinary  conse- 
quences of  the  act  were  not  intended, 
the  presumption  arising  from  the  act 
and  the  intention  of  the  act,  not  from 
what  was  accomplished  or  what 
failed   of   fulfillment." 

In  State  v.  Jones,  70  Iowa  505, 
30  N.  W.  750,  the  court  said : 
"  Counsel  for  the  defendant  asked 
the  court  to  instruct  the  jury  that 
as  an  intent  to  disfigure  was  an  es- 
sential element  of  the  crime,  they 
would  not  be  warranted  in  convict- 
ing, unless  there  was  other  evidence 
of  the  existence  of  such  intent  than 
the  mere  presumption  which  might 
arise  from  the  doing  of  the  act,  or 
the    manner    in    which    it    was    done. 
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specific  intent  to  accomplish   that  which   did   actually   result   from 
the  act  may  be  presumed/"* 

B.  An  Inference  oe  Fact  for  the  Jury.  —  Notwithstanding  the 
general  rule  that  a  specific  intent  cannot  be  presumed  as  a  matter 
of  law,  it  may  be  inferred  by  the  jury  as  an  inference  of  fact  from 
the  other  facts  and  circumstances  in  evidence,''^  and  in  determining 


The  court  rightly  refused  to  give 
this  instruction.  Whether  the  intent 
charged  existed  in  the  mind  of  the 
defendant  when  he  committed  the 
act  was  a  question  of  fact.  When 
the  state  of  facts  was  proven  which 
would  raise  a  presumption  that  the 
intent  existed  in  legal  contemplation, 
the  fact  of  its  existence  was  estab- 
lished." 

Particular  Person.  Intended. 
Where  a  shot  discharged  at  one  in- 
jures another  who  is  at  the  time 
known  to  be  in  such  a  position  that 
his  injury  may  be  reasonably  appre- 
hended as  a  probable  consequence  of 
the  act,  the  law  will  hold  the  intent 
to  have  embraced  the  victim  without 
the  necessity  of  positive  affirmative 
proof  that  he  was  in  fact  intended. 
Callahan  v.  State,  21  Ohio  St.  306; 
Walker  v.  State,  8  Ind.  290;  Dun- 
away  V.  People,  no  111.  333,  51  Am. 
Rep.  686.  But  this  presumption  is 
not  conclusive.  Barcus  v.  State,  49 
Miss.  17,  19  Am.  Rep.  i. 

34.  See  State  v.  Dolan,  17  Wash. 
499,  50  Pac.  472 ;  State  v.  Jones,  70 
Iowa  505,  30  N.  W.  750;  Roberts  v. 
People,  19  Mich.  401 ;  State  v.  Skid- 
more,  87  N.  C.  509. 

Intent  Presumed  so  Far  as  Real- 
ized in  Act —  In  Patterson  v.  State, 
85  Ga.  131,  II  S.  E.  620,  21  Am.  St. 
Rep.  152,  it  was  said  that  from  the 
use  of  a  deadly  weapon  in  a  man- 
ner calculated  to  injure,  the  law  will 
presume  an  intention  to  injure;  and 
from  the  use  of  such  a  weapon 
with  intent  to  kill,  in  a  manner 
calculated  to  accomplish  the  in- 
tent, the  law  will  presume  that, 
had  the  killing  taken  place,  the  homi- 
cide would  have  been  murder,  but 
an  assault  made  with  a  weapon  and 
in  a  manner  likely  to  produce  death, 
but  from  which  no  death  results, 
does  not  raise  a  presumption  of  an 
intent  to  kill.  Such  intent  may  be 
inferred   by    the    jury    from    the    act 


and  circumstances,  but  "  the  law 
without  the  aid  of  the  jury  can  pre- 
sume the  malicious  motive  or  the 
intent  only  so  far  as  realized  in  the 
act,  but  not  an  intention  beyond 
what  was  so  realized." 

35.  Alabama. —  Smith  V.  State,  88 
Ala.  23,  7  So.  103;  Simpson  v. 
State,  59  Ala.  i,  31  Am.  Rep.  i; 
Crawford  v.  State,  86  Ala.  16,  5  So. 
651. 

Arkansas.  —  Cole  v.  State,  10  Ark. 
318. 

California.  —  People  v.  Landman, 
103   Cal.   577,  37   Pac.   518. 

Delazvare.  —  State  v.  Beaver,  S 
Har.  508. 

Illinois.  —  Crosby  v.  People,  137 
111.  325,  27  N.  E.  49;  Conn  V.  Peo- 
ple,  116  111.  458,  6  N.  E.  463. 

Indiana.  —  Fletcher  v.  State,  49 
Ind.   124,   19  Am.  Rep.  673. 

Missouri.  —  State  v.  Hickam,  95 
Mo.  322,  8  S.  W.  252,  6  Am.  St.  Rep. 

54- 

New  Jersey. — Wilson  v.  State,  60 
N.  J.  L.  171,  27  Atl.  954. 

North  Carolina.  —  State  v.  Haynes, 
71  N.  C.  79. 

Wisconsin.  —  Cross  v.  State,  55 
Wis.  261,   12  N.  W.  425. 

Intent   to    Kill    or   Murder The 

jury  may  infer  the  specific  intent 
from  any  facts  in  evidence,  and  "  in 
considering  the  question  they  may 
and  should  take  into  consideration 
the  nature  of  the  defendant's  acts 
constituting  the  assault ;  the  temper 
or  disposition  of  mind  with  which 
they  were  apparently  performed ; 
whether  the  instrument  and  means 
used  were  naturally  adapted  to  pro- 
duce death ;  his  conduct  and  declara- 
tions prior  to,  at  the  time,  and  after 
the  assault,  and  all  other  circum- 
stances calculated  to  throw  light 
upon  the  intention  with  which  the 
assault  was  made."  Roberts  v.  Peo- 
ple, 19  Mich.  401. 
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the  question  of  specific  intent  the  jury  has  the  right  to  infer  that 
the  natural  and  probable  consequences  of  the  act  were  intended  by 
the  actor.^** 

C.  BuKDKN  01"  Proof.  —  Where  the  specific  intent  of  a  party  in 
the  commission  of  an  act  is  an  essential  element  in  order  to  consti- 
tute the  same  a  crime,  the  burden  of  proving  such  intent  is  upon 
the  prosecution."*^ 

II.  SUBSTANCE  AND  MODE  OF  PROOF. 

1.  Party  May  Testify  Directly.  —  A.  In  General.  —  Except  in 
Alabama-'**  the  rule  is  now  believed  to  be  universal  in  the  United 
States  that  whenever,  in  either  civil  or  criminal  cases,  the  intent 
of  a  person  is  relevant  to  the  issue,  or  whenever  the  intent  of  a 
person  in  the  doing  of  an  act  or  in  the  uttering  of  a  declaration 


Assault    With    Intent  to  Murder. 

Specific    Intent In      Meredith      v. 

Stale,  6o  Ala.  441,  it  was  held  that 
a  charge  in  effect  that  in  such  of- 
fense "  the  intent  to  murder  must 
be  proved,  and  it  is  not  to  be  in- 
ferred from'  the  act  done,  as  malice 
sometimes  is,  and  the  specific  intent 
to  murder  must  be  proved,"  was 
properly  refused  on  the  ground  that 
an  intent  in  such  crime  might  and 
often  must  be  inferred  from  the 
character  of  the  assault,  the  want  or 
the  use  of  a  deadly  weapon,  and  the 
presence  or  absence  of  accusing  or 
palliating  facts  and  circuinstances. 
It  was  held  that  the  requested  in- 
struction was  erroneous  in  that  it 
intended  to  assert  that  an  express  in- 
tent, as  contradistinguished  from  an 
intent  which  may  be  inferred  or  pre- 
sumed from  the  circumstances,  must 
be  proved. 

36.  Lane  v.  State,  85  Ala.  11,  4 
So.  730;  State  V.  McGinnis,  6  Nev. 
109.  See  also  Cross  v.  State,  55 
Wis.  261,   12  N.  W.  425. 

In  People  v.  Scott,  6  Mich.  287,  it 
was  held  that  in  assault  with  intent 
to  kill,  the  intent  must  be  estab- 
lished as  an  inference  of  fact  and 
not  as  a  legal  presumption ;  but  the 
jury  may  draw  that  inference,  as 
they  draw  all  other  inferences,  from 
any  facts  in  evidence.  "  And  where 
any  act  is  knowingly  committed 
which  naturally  and  usually  leads  to 
certain  consequences,  a  jury  certainly 
has  the  right,  in  the  exercise  of  or- 
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dinary  sagacity,  to  draw  the  infer- 
ence that  such  results  are  intended." 
In  Crosby  v.  People,  137  111.  325, 
27  N.  E.  49,  which  was  a  trial  for  an 
assault  with  intent  to  murder,  the 
court  said :  "  If  one  with  aban- 
doned disregard  of  human  life 
makes  an  assault  that,  in  its  man- 
ner and  circumstance,  is  likely  to 
produce  the  death  of  the  party  as- 
sailed, not  only  is  malice  presumed, 
but  the  specific  intent  to  take  life 
may  also  be  inferred,  for  if,  with 
malice,  he  makes  an  assault  in  a 
manner  likely  to  produce  death,  he 
must  be  presumed  to  intend  the  re- 
sult likely  to,  that  is,  which  prob- 
ably and  naturally  would  flow 
from   his   act." 

37.  State  v.  Hickam,  95  Mo.  322, 
8  S.  W.  252,  6  Am.  St.  Rep.  54; 
Barcus  v.  State,  49  Miss.  17,  19  Am. 
Rep.    I. 

Question  of  Fact.  —  Burden  on 
State.  —  People  zk  Landman,  103 
Cal.  577,  2)7  Pac.  518,  in  which  case 
it  is  held  that  an  instruction  which 
in  effect  casts  upon  the  defendant 
the  burden  of  introducing  evidence 
to  disprove  (specific  intent)  a  state 
of  facts  created  by  a  presumption  of 
law  was  held  erroneous,  as  no  such 
burden  could  be  cast  upon  defendant 
in  a  case  requiring  proof  of  his  spe- 
cific  intent. 

38.  Fonville  v.  State,  91  Ala.  39, 
8  So.  688;  Toliver  v.  State,  94  Ala. 
in,  ID  So.  428;  Oxford  Iron  Co.  v. 
Spradley,     51     Ala.     171 ;    Brown   v. 
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becomes  material,  such  person,  whether  a  party  to  the  cause  or  not, 
may  testify  directly  as  to  what  his  intention  was  in  the  given 
instance.^*' 


State,  79  Ala.  51 ;  Wheless  v.  Rhodes, 

70  Ala.  419. 

39.  U  n  it  e  d  States.  —  National 
Cash  Register  Co.  v.  Leland,  94  Fed. 
502. 

California.  —  Kyle  z:  Craig,  125 
Cal.    107,   57    Pac.    791. 

Connecticut.  —  State    v.    Ferguson, 

71  Conn.  227,  41  Atl.  769. 

I'lorida.  —  Germania  Fire  Ins.  Co. 
V.    Stone,    21    Fla.    555. 

Georgia.  —  Hale  v.  Robertson,  100 
Ga.  168,  27  S.  E.  937;  Alexander  v. 
State,  118  Ga.  26,  44  S.  E.  851 ;  Acme 
Brew.  Co.  v.  Central  R.  &  B.  Co., 
115  Ga.  494,  42  S.  E.  8. 

Illinois.  —  Wohlford  v.  People,  148 
III.   296,  36  N.   E.    107. 

Indiana.  —  Bidinger  v.  Bishop,  76 
Ind.  244;  Greer  v.  State,  53lnd.  420; 
Over  V.  Schiffling,  102  Ind.  191,  26  N. 
E.  91 ;  Shockey  v.  Mills,  71  Ind.  288, 
36  Am.  Rep.   196. 

Iowa.  —  Boddy  v.  Henry,  113  Iowa 
462,  85  N.  W.  771,  53  L.  R-  A.  769; 
Watson  V.  Chesire,  18  Iowa  202,  87 
Am.  Dec.  382 ;  Frost  v.  Rosecrans, 
66  Iowa  405,  23  N.  W.  895. 

Kansas.  —  Gardom  v.  Woodward, 
44  Kan.  758,  25  Pac.  199,  21  Am.  St. 
Rep.  310. 

Louisiana.  —  State  v.  Wright,  40 
La.  Ann.  589,  4  So.  486. 

Maryland.  —  Phelps  v.  George's 
Creek  "&  C.  R.  Co.,  60  Md.  536. 

Massachusetts.  —  Com.  v.  Kimball, 
24  Pick.  366;  Snow  V.  Paine,  114 
Mass.  520 ;  Thacher  z'.  Phinney,  7 
Allen  146. 

Minnesota.  —  Berkey  v.  Judd,  22 
Minn.  287;  Garrett  v.  Mannheimer, 
24  Minn.    193. 

Missouri.  —  Van  Sickle  v.  Brown, 
68  Mo.  627;  State  v.  Banks,  73  Mo. 
592;  State  V.  Williams,  95  Mo.  247, 
8  S.  W.  217,  6  Am.  St.  Rep.  46. 

Nebraska.  —  Campbell  v.  Holland, 
22  Neb.  587,  35  N.  W.  871  ;  Hackney 
7'.  Raymond,  94  N.  W.  822. 

N  e  %v  Hampshire.  —  Graves  v. 
Graves,  45  N.  H.  323;  Hale  v.  Tay- 
lor, 45  N.  H.  405 ;  Homans  v.  Corn- 
ing, 60  N.   H.  418. 


New  York.  —  Manufacturers  &  T. 
Bank  v.  Koch,  105  N.  Y.  630,  12  N. 
E.  9;  Cortland  Co.  v.  Herkimer  Co., 
44  N.  Y.  22 ;  Pritchard  v.  Hirt,  39 
Hun  378;  Seymour  v.  Wilson,  14  N. 
Y.  567;  Thurston  v.  Cornell,  38  N. 
Y.  281. 

Ohio.  —  Ohio  Coal  Co.  v.  Daven- 
port, z"]  Ohio  St.  194. 

Pennsylvania.  —  Cole  v.  High,  173 
Pa.  St.  590,  34  Atl.  292;  Juniata 
Bldg.    Ass'n   V.    Hetzel,    103    Pa.    St. 
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Texas.  —  Sweeney  v.  Conley,  71 
Tex.  543,  9  S.  W.  548;  Fox  V.  Rob- 
bins  (Tex.  App.),  70  S.  W.  597; 
Gimbel  v.  Gomprecht  (Tex.  Civ. 
App.),  36  S.  W.  781  ;  Pitts  V.  Elser 
(Tex.  Civ.  App.),  32  S.  W.  146. 

Utah.  —  Conway  v.  Clinton,  i 
Utah  215. 

IVisconsin.  —  Commercial  Bank  v. 
Firemen's  Ins.  Co.,  87  Wis.  297,  58 
N.  W.  391- 

Contra.  —  Ballard  v.  Lockwood,  i 
Daly    (N.  Y.)    158. 

■Unsatisfactory  Character  Affects 
Only  Weight —  Such  testimony  is 
admissible  no  matter  how  inconclu- 
sive, unsatisfactory  or  inconsistent  it 
may  be,  as  such  characteristics  affect 
only  its  weight.  Pope  v.  Hart,  35 
Barb.    (N.  Y.)   630. 

In  Watkins  v.  Wallace,  19  Mich. 
57,  the  court  said :  "  It  is  alleged 
as  error  that  the  court  allowed  the 
assignor  to  answer  what  his  inten- 
tions were  in  making  the  assign- 
ment. The  main  inquiry  in  the  case 
was  concerning  this  intention.  In- 
tention is  generally  proved  by  cir- 
cumstances, because  usually  there  is 
no  other  mode  of  proof.  But  when 
the  only  person  who  knows  the  fact 
is  accessible  as  a  witness  his  answer 
must  necessarily  be  more  direct  evi- 
dence than  any  other;  and  if  there 
is  any  reason  to  suspect  his  candor, 
the  jury  can  make  all  the  allowances 
called  for  by  his  position  and  de- 
meanor. The  evidence  was  admissi- 
ble." 

Best     Evidence The     court     in 
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P).  Limitations  of  Rulk. — a.  hi  General.  —  Such  direct  testi- 


Wheelden  v.  Wilson,  44  Mc.  11,  in 
speaking  of  the  admissibility  of  a 
question  asked  of  a  party  as  to  his  in- 
tention in  a  certain  transaction,  said  : 
"  In  all  cases  it  is  desirable  to  have 
direct  and  positive  testimony,  where  it 
can  be  obtained.  The  law  requires 
parties  to  produce  the  best  evidence 
which  the  nature  of  the  case  will  ad- 
mit, and  witnesses  are  required  to 
state  all  facts  within  their  knowl- 
edge which  are  pertinent  to  the  is- 
sue to  be  determined.  Was  the  fact 
to  which  the  interrogatory  referred 
competent  to  be  proved  and  pertinent 
to  the  issue  then  before  the  jury? 
And  if  so,  was  it  within  the  personal 
knowledge  of  the  plaintiff?  Most 
clearly  so.  It  was  the  material 
fact  in  the  case,  and  this  witness 
alone  had  positive  personal  knowl- 
edge upon  that  point." 

Intent  of  Defendant  in  Larceny. 
On  an  indictment  for  larceny,  the 
defendant  may  testify  as  to  what 
was  his  intent  at  the  time  of  the  tak- 
ing, in  regard  to  taking  and  convert- 
ing the  goods  to  his  own  use.  White 
V.  State,  S3  Ind.  595.  In  this  case 
the  court  said :  "  Because  the  intent 
is  a  fact  which  cannot  in  the  nature 
of  things  be  positively  known  to 
others,  and  is  hence  a  matter  about 
which  other  witnesses  cannot  directly 
testify,  does  not  in  our  opinion  af- 
fect the  rule  above  laid  down  as  to 
the  competency  of  the  defendant  in 
that  respect."  See  also  State  v. 
Williams,  95  Mo.  247,  8  S.  W.  217, 
6  Am.  St.  Rep.  46. 

Intent     of    Defendant    in    Tlsing 

Words  in  a  Confession Where  the 

verbal  statement  of  a  defendant 
charged  with  a  crime  has  been  in- 
troduced in  evidence  as  an  admis- 
sion, it  is  error  for  the  court  to  re- 
fuse to  allow  the  defendant  to  tes- 
tify as  to  what  he  meant  or  intended 
to  be  understood  as  meaning  by 
what  he  may  have  stated  in  regard 
to  any  material  fact  in  such  conver- 
sation. People  V.  Farrell,  31  Cal. 
576. 

Vol.  VII 


Testimony  of  Defendant  Accused 
of  Murder.  —  Weight.  —  A  defend- 
ant on  trial  for  murder  may  testify 
that  in  doing  the  act  causing  death 
he  did  not  intend  to  kill;  and  this 
testimony,  for  the  purpose  of  con- 
stituting a  basis  for  an  instruction, 
occupies  the  same  footing  as  any 
other  testimony.  State  v.  Palmer,  88 
Mo.   568. 

Intent  as  Basis  for  Exemplary 
Damages.  —  Direct  Testimony. 
Where  the  intention  of  a  person  per- 
forming an  act  is  to  be  proved,  and 
he  is  a  competent  witness,  he  may 
testify  directly  to  his  intention,  and 
this  rule  applies  in  suits  where  the 
intent  of  the  defendant  is  material 
as  affecting  the  question  of  exem- 
plary damages,  as  well  as  in  suits 
where  the  intention  is  of  the  gist  of 
the  action.  Norris  v.  Morrill,  40  N. 
H.  395. 

"Usury A     party     charged     with 

usury  in  connection  with  a  promis- 
sory note  held  by  him  may  testify 
directly  that  he  had  no  purpose  or 
intent  to  use  the  note  to  evade  the 
statute  of  usury.  Bayliss  v.  Cock- 
croft,  81  N.  Y.  363.  But  see  Fiedler 
V.   Darrin,   50   N.   Y.   437. 

Intention  Depending  on  Future 
Contingency —  In  a  prosecution  for 
assault  with  intent  to  kill,  where  the 
defendant  had  testified  that  he  took 
the  pistol  simply  for  protection,  and 
that  his  only  purpose  when  he  left 
the  house  was  to  follow  his  wife  and 
the  prosecuting  witness  in  order  to 
find  out  if  she  intended  to  meet  him, 
it  was  held  not  error  to  refuse  to  al- 
low defendant  to  further  testify  as 
to  whether,  if  he  found  that  his  wife 
did  intend  to  meet  the  prosecutor,  it 
was  his  intention  or  purpose  to  in- 
jure such  prosecutor.  The  court 
said :  "  It  is  difficult  for  any  one  to 
speak  accurately  as  to  a  potential  in- 
tention depending  on  a  future  con- 
tingency. If  the  question  was  in- 
tended to  elicit  a  future  intention  de- 
pending on  a  future  contingency,  it 
is  still  more  difficult  to  answer." 
State  V.  Ferguson,  71  Conn.  227,  41 
Atl.  769. 
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mony,  however,  is  in  no  case  conclusive/'*  and  is  entitled  to  little  or 
no  weight  when  acts  and  declarations  clearly  indicate  an  intent  con- 
trary to  that  testified  to."  Indeed,  it  has  been  held  that  in  the 
latter  case  such  direct  evidence  is  inadmissible  when  such  acts  and 
declarations  have  been  acted  upon  by  third  persons.^^     When  the 


40.  Thurston  v.  Cornell,  38  N.  Y. 
281. 

Weight   for   the   Jury Greer   v. 

State,   53   Ind.   420. 

Cautionary  Instructions Wat- 
son V.  Chesire,  18  Iowa  202,  87  Am. 
Dec.  382.  In  this  case,  after  laying 
down  the  general  rule,  the  court 
added  that  the  trial  court  should,  if 
asked,  and  perhaps  on  its  own  mo- 
tion, state  to  the  jury  in  substance 
that  in  judging  of  a  man's  intention 
they  should  consider  all  the  evidence 
and  all  the  circumstances,  and  that 
his  statement  or  testimony  in  that 
respect  was  not  conclusive  upon 
them,  although  entitled  to  such 
weight  as  the  jury  under  all  the  cir- 
cumstances believed   it   entitled   to. 

41.  Gale  zk  Insurance  Co.,  41  N. 
H.  170;  Wheelden  v.  Wilson,  44  Me. 
1 1  ;  Crane  v.  McCormick,  92  Cal. 
176,  28  Pac.  222;  Fossion  v.  Laudry, 
123  Ind.  136,  24  N.  E.  96;  Elizabeth- 
town,  L.  &  B.  S.  R.  Co.  V.  Combs,  Ji 
Ky.  382;  City  of  Indianapolis  v. 
Kingsbury,  loi  Ind.  200,  51  Am.  Rep. 
749;  City  of  Denver  v.  Clements,  3 
Colo.  484;  Phillips  V.  Higgins,  7 
Lans.  (N.  Y.)  314.  See  also  Fyffe 
V.  Fyfife,  106  111.  646.      ■ 

Criminal   Intent In    considering 

whether  a  defendant  charged  with 
doing  a  certain  act  did  so  with  crim- 
inal intent,  his  prior  and  accompany- 
ing acts  ought  to  be  considered,  and 
the  rule  in  civil  cases  as  to  the  exist- 
ence of  a  fraudulent  intent  —  namely, 
that  if  a  party  does  an  act  which  by 
reason  of  its  character  and  conse- 
quences clearly  indicates  his  intent  to 
defraud,  and  does  in  fact  defraud,  his 
direct  testimony  that  he  did  not  by 
the  act  intend  to  defraud  is  weighed 
down  by  the  evidence  of  his  own 
act  —  is  applicable.  State  v.  Musick, 
101  Mo.  261,  14  S.  W.  212.  Citing 
Babcock  v.  Eckler,  24  N.  Y.  623. 

Direct  Evidence  to  Rebut  Infer- 
ence From  Conduct But,  the  con- 


duct of  a  party  being  in  evidence  and 
relevant  to  the  issue  and  being  of 
such  character  as  to  authorize  an  in- 
ference as  to  his  intent,  the  party 
may  by  his  direct  testimony  show 
that  the  intent  in  such  conduct  was 
different  from  what  would  be  in- 
ferred independent  of  such  testi- 
mony. Macy  V.  St.  Paul  &  D.  R. 
Co.,  35  Minn.  200,  28  N.  W.  249.  In 
this  case  it  did  not  appear  that  the 
adverse  party  had  been  misled  by 
the  conduct.  The  conduct  occurred 
after  the  obligation  of  defendants 
had  been  incurred  to  plaintiff,  and 
was  relied  upon  in  the  nature  of  a 
waiver. 

42.  Undisclosed  Intention  of  Em- 
ployer  Thus    where    the    acts    and 

declarations  of  an  employer  clearly 
indicate  to  his  employe  the  inten- 
tions of  such  employer  in  a  certain 
act  or  transaction,  the  employe  has 
a  right  to  rely  upon  such  intention 
as  so  indicated,  and  if  he  does  so 
rely  the  testimony  of  such  employer 
as  to  a  contrary  intention  than  that 
manifested  is  incompetent.  Lowe  v. 
Chicago,  St.  Paul,  M.  &  O.  R.  Co., 
89  Iowa  420,  56  N.  W.  519. 

In  City  of  Columbus  v.  Dahn,  36 
Ind.  330,  the  court  said :  "  We  think 
that  the  question  whether  a  person 
intends  to  make  a  dedication  of 
ground  to  the  public  for  a  street  or 
other  purpose  must  be  determined 
from  his  acts  and  statements  ex- 
planatory thereof,  in  connection  with 
all  the  circumstances  that  surround 
and  throw  light  upon  the  subject, 
and  not  from  what  he  may  subse- 
quently testify  as  to  his  real  intent 
in  relation  to  the  matter.  And  this 
is  on  the  principle  that  the  public 
have  the  right  to  suppose  that  a  man 
intends  what  his  outward  conduct 
and  statements  indicate,  inasmuch  as 
they  cannot  discover  his  intention  in 
any  other  manner.  Men,  in  all  the 
affairs   of   life,   are   presumed   to   in- 
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law,  from  the  character  and  conscc|ucnccs  of  an  act,  conckisivcly 
presumes  the  intent  with  which  such  act  was  done,  the  testimony  of 
the  party  that  lie  was  actuated  by  a  contrary  intent  therein  is  incom- 
petent.''' Care  should  be  taken  to  frame  the  (piestion  so  as  to  call 
for  noihini;-  more  than  the  specific  intent  of  the  witness  in  the  given 
instance,  a  question  of  fact,  and  not  for  an  answer  which  would 
involve  a  conclusion  of  law.^* 


tend  what  is  fairly  and  clearly  indi- 
cated by  their  acts  and  conduct;  and 
where  the  rights  of  the  public  or 
third  parties  are  concerned,  they 
have  a  right  to  act  upon  such  pre- 
sumption." 

43.  Sweeney  v.  Conlcy,  71  Tex. 
543,  9  S.  W.  548;  Waugh  V.  Field- 
ing, 48  N.  Y.  681 ;  Bell  v.  Kaufman, 
9  Colo.  App.  259,  47  Pac.  1035; 
Ecker  V.  McAllister,  45  Md.  290; 
Caw  ley  v.  Smith,  46  N.  J.  L.  380,  50 
Am.   Rep.  432. 

"  If  a  person  does  and  intends  to 
do  that  which  from  its  consequences 
the  law  pronounces  fraudulent,  he  is 
held  to  intend  the  fraud  inseparable 
from  the  act,"  and  his  testimony  to 
the.  contrary  is  incompetent.  Cheat- 
ham V.  Hawkins,  80  N.  C.  161. 

Intent  to  Evade  Usury  Laws. 
Conclusiveness —  Where  a  person  is 
charged  with  an  intent  to  evade  the 
usury  laws  in  a  transaction,  evi- 
dence of  the  intent  of  the  parties  is 
not  admissible  where  there  is  a  di- 
rect or  express  agreement  to  take  or 
reserve  a  specific  sum  of  money  or 
other  valuable  thing  greater  in  value 
or  in  excess  of  the  compensation  al- 
lowed by  law,  because  in  that  case 
the  law  itself  conclusively  presumes 
the  unlawful  intent.  Fiedler  v.  Dar- 
rin,  50  N.  Y.  437.  But  where  the 
transaction  is  equivocal,  and  the  il- 
legality of  the  act  depends  upon  the 
intention  of  the  parties,  the  intent  is 
explainable.  More  z'.  Deyoe,  22  Hun 
(N.  Y.)  208. 

Intention  of  Voter.  —  Direct  Tes- 
timony  Inadmissible In    People  v. 

Saxton,  22  N.  Y.  309,  78  Am.  Dec. 
91,  the  court  said :  "  The  intention 
of  the  voter  is  to  be  inferred,  not 
from  evidence  given  by  him  of  the 
mental  purpose  with  which  he  de- 
posited his  ballot  or  his  notions  of 
the  legal  efifect  of  what  it  contained 
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or  omitted,  but  by  a  reasonable  con- 
struction of  his  acts.  .  .  .  The 
writing  is  to  prevail  as  the  highest 
evidence  of  his  intention,"  and  pre- 
vails over  the  printed  part  of  the 
ballot  in  case  of  an  inconsistency. 

44.  Sweeney  v.  Conley,  71  Tex. 
543,  9  S.  W.  548.  See  Anslyn  v. 
Franke,  11   Mo.  App.  598. 

Direct  Evidence.  —  Conclusion  of 
"Witness.  —  In  Gimbel  v.  Gom- 
precht  (Tex.  Civ.  App.),  36  S.  W. 
781,  it  was  held  incompetent  for  a 
witness  to  state  that  he  was  not 
actuated  by  malice  in  suing  out  an 
attachment,  as  this  involved  a  con- 
clusion of  law  as  to  what  would  con- 
stitute malice.  "  But  it  was  compe- 
tent for  him  to  state  that  in  taking 
out  the  writ  he  did  not  intend  to  in- 
jure or  harass  defendants,  and  that 
he  was  actuated  only  by  an  honest 
desire  to  collect  the  debt.  In  other 
words,  a  witness  may  testify  as  a 
fact  that  he  did  or  did  not  entertain 
the  particular  intent,  but  he  cannot 
state  a  conclusion  of  law,  which  may 
be  based  on  other  circumstances  be- 
sides the  existence  of  the  specific  in- 
tent." 

Form  of  Question  Material.  —  In 
Ohio  Coal  Co.  v.  Davenport,  S7  Ohio 
St.  194,  it  was  held  that  a  question 
asked  a  witness  to  a  transaction  al- 
leged to  have  been  fraudulent,  to 
"  state  whether  or  not  the  purchase 
of  said  iron  was  made  with  the  in- 
tention in  good  faith  "  to  make  the 
alleged  purchaser  the  owner  of  it, 
would  not  have  been  admissible  if 
the  objection  had  been  as  to  the  form 
of  the  question,  because  the  question 
involved  a  conclusion  of  law  upon 
which  it  was  not  competent  to  take 
the  opinion  of  the  witness ;  but  the 
ground  of  objection  being  merely 
that  the  witness  was  not  competent 
to  testify  as  to  the  intent  or  motive 
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b.  Undisclosed  Intention  of  Party  to  Contract.  —  It  is  an  impor- 
tant qualification  to  this  rnle  that  a  party  to  a  contract  shall  not 
be  permitted  to  testify  to  his  secret,  undisclosed  intention  when 
the  effect  of  such  testimony  would  be  to  contradict  or  nullify  the 
express  and  definite  words  and  acts  which  evidence  the  contract/'* 
But  this  does  not  prevent  one  of  the  parties  to  an  instrument  from 
tcstifvino^  that  he  was  induced  to  sign  it  by  false  representations.'"' 

2.  Opinion  or  Conclusion  of  Witness.  —  A.  In  General. —  The 
opinion  or  conclusion  of  a  witness  as  to  the  intent  of  another  in  an 
act  or  transaction  is  incompetent.*'' 


which  influenced  the  purchase,  the 
ruhng  of  the  court  in  excluding  the 
evidence  was  wrong,  on  the  ground 
that  a  person  performing  an  act  may 
testify  as  to  the  intent  with  which 
the  act  was  performed. 

45.  loiva.  —  Browne  v.  Hickie,  68 
Iowa  330,  27  N.  W.  276. 

Maine.  —  Quimby  v.  Morrill,  47 
Me.  470. 

Minnesota.  —  Merriam  v.  Pine 
City  L.   Co.,  23   Minn.   314. 

Nebraska.  —  Lacey  v.  Central 
Bank,  4  Neb.  179. 

Nezv  York.  —  Dillon  v.  Anderson, 
43  N.  Y.  231. 

Pennsylvania.  —  Juniata  Bldg. 
Ass'n  V.  Hetzel,  103  Pa.  St.  507; 
Cullmans  v.  Lindsay,  114  Pa.  St.  166, 
6  Atl.  332;  Thomas  v.  Loose,  114 
Pa.  St.  35,  6  Atl.  326. 

See  also  Burlingame  v.  Rowland, 
yy  Cal.  315,  19  Pac.  526,  i  L.  R.  A. 
829;  Hibbard  v.  Russell,  16  N.  H. 
410,  41    Am.   Dec.   y^Z- 

In  an  action  for  commissions  in 
the  sale  of  property,  plaintiffs  claim- 
ing an  express  contract  to  have  been 
made  by  a  verbal  conversation,  the 
testimony  of  the  defendant  that  in 
his  conversation  with  plaintiffs  he 
had  no  idea  that  they  intended  to 
charge  a  commission  is  incompetent. 
"  The  intent  and  agreement  of  the 
parties  were  to  be  determined  from 
their  conversation  and  their  acts. 
Neither  party  was  at  liberty  to  tes- 
tify as  to  his  understanding."  McKin- 
non  V.  Gates,  102  Mich.  618,  61  N. 
W.  74. 

Evidence  of  the  undisclosed  inten- 
tion of  one  of  the  parties  to  a  con- 
tract is  not  competent  or  admissible 
to  bind  the  other,  nor  can  it  be  ad- 


mitted to  aid  the  jury  in  ascertain- 
ing whether  the  conduct  of  such 
other  party  had  been  such  as  to 
create  such  an  intent,  motive  or  be- 
lief.    Spencer  v.  Colt,  89  Pa.  St.  314. 

46.  Com.  V.  Julius,  173  Pa.  St. 
Z22,  34  Atl.   21. 

47.  Alabama. — Cox  v.  Whitfield, 
18  Ala.  738;  Peake  v.  Stout,  8  Ala. 
647;  Harrison  v.  State,  78  Ala.  5; 
Baldwin  v.  Walker,  94  Ala.  514,  10 
So.  391 ;  Whetstone  v.  Bank  at  Mont- 
gomery, 9  Ala.  875. 

California. —  "V^ih  v.   Hall,   71    Cal. 
149,  12  Pac.  391. 
Florida.  —  Hodge  v.   State,  26  Fla. 

II,  7  So.  593. 

Georgia.  —  Gardner  v.  State,  90 
Ga.  310,  17  S.  E.  86,  35  Am.  St.  Rep. 
202 ;  Cothran  v.  Forsyth,  68  Ga.  560. 

Illinois.  —  Walker    v.    People,    133 

III.  no,  24  N.  E.  424;  Cihak  v.  Klek, 
117  111.  643,  7   N.   E.   III. 

Iowa.  —  Dutton  v.  Seevers,  89 
Iowa  302,  56  N.  W.  398;  Carey  v. 
Gunnison,  51  Iowa  202,  i  N.  W.  510; 
Sweet  V.  Wright,  62  Iowa  215,  17  N, 
W.  468. 

New  York.  —  Manufacturers  &  T. 
Bank  v.  Koch,  105  N.  Y.  630,  12  N. 
E.  9;  Clussman  v.  Merkel,  3  Bosw. 
402. 

North  Carolina.  —  State  v.  Vines, 
93  N.  C.  493,  53  Am.  Rep.  466.  See 
also  State  v.  Scott,  26  N.  C.  409,  42 
Am.  Dec.    148. 

Te.vas. — Jones  v.  State,  21  Tex. 
App.  349,  17  S.  W.  424;  Mutual  Life 
Ins.  Co.  of  New  York  v.  Hayward, 
12  Tex.  Civ.  App.  392,  34  S.  W.  801 ; 
Gimbel  v.  Gomprecht  (Tex.  Civ. 
App.),  36  S.  W.  781. 

Opinion  Based  on  Acts  and  Con- 
duct. —  On  a  trial  for  murder,  a  wit- 
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ncss  who  was  present  at  the  kilhng 
cannot  be  asked  as  to  whether  from 
the  conduct,  countenance  and  language 
of  the  deceased  immediately  preced- 
ing the  homicide  he  believed  de- 
ceased intended  to  kill  the  accused. 
Hawkins  v.  State,  25  Ga.  207,  71  Am. 
Dec.  166.  See  also  Walker  v.  Peo- 
ple, 133  III.  no,  24  N.  E.  424.  So 
where  suicide  is  alleged,  testimony 
of  a  witness  that  there  was  nothing 
to  indicate  that  deceased  intended  to 
take  his  life  is  incompetent.  Mutual 
L.  Ins.  Co.  z'.  Hayward,  12  Tex.  Civ. 
App.  392,  34  S.  W.  801. 

Witness'  Connection  With  Trans- 
action Immaterial The  opinion  of 

a  trustee  or  person  to  whom  a  con- 
veyance of  property  has  been  made 
by  the  husband,  and  who  thereafter 
assigns  such  conveyance  to  the  wife, 
as  to  the  purpose  of  such  conveyance 
and  assignment,  is  incompetent. 
Heath  z'.  Slocum,  115  Pa.  St.  549,  9 
Atl.  259.  See  also  Sweet  v.  Wright, 
62  Iowa  215,  17  N.  W.  468. 

Opinion    of    Prosecuting    Witness 

as    to    Defendant's    Innocence In 

Devore  v.  Territory,  2  Okla.  562,  ;i7 
Pac.  1092,  which  was  a  prosecution 
for  larceny,  the  property  taken*  be- 
ing that  of  the  prosecuting  witness, 
and  it  appearing  that  he,  prior  to  the 
trial,  had  recovered  the  property  in 
a  civil  action,  it  was  held  that  an 
affidavit  of  such  prosecuting  witness 
made  after  he  had  recovered  such 
property,  to  the  efYect  that,  while  he 
formerly  believed  the  defendants  had 
been  guilty  of  fraud  in  procuring 
such  property  from  him,  yet  after 
mature  deliberation  and  investiga- 
tion he,  at  the  time  of  the  making 
of  such  affidavit,  believed  the  defend- 
ants intended  to  commit  no  crime, 
and  that  they  are  innocent,  was  in- 
competent, being  merely  an  opinion 
of  a  witness  and  not  a  statement  of 
facts. 

Intent  of  Others  in  Conversation. 
A  witness  who  has  testified  to  a 
conversation  or  transaction  occur- 
ring between  two  parties  in  his  pres- 
ence cannot  be  allowed  to  testify 
that  he  supposed  or  really  believed 
that  one  of  the  parties  intended  to 
do    what    his    conversation    indicated 


that  he  would  do.  Hibbard  v.  Rus- 
sell, 16  N.  H.  410,  41  Am.  Dec.  y^S- 
See  also  Ryan  v.  Potwin,  60  111.  App. 

637- 

Testimony  of  Attorney  in  Fact  as 
to  Intent  of  Principal.  —  The  testi- 
mony of  a  witness  that  he,  as  attor- 
ney in  fact  for  the  grantor,  executed 
a  quitclaim  deed  by  which  it  was 
intended  to  divest  such  grantor  of 
all  his  interest  in  and  to  certain  land, 
is  incompetent.  Lowry  v.  Harris,  12 
Minn.    166. 

Intent    of    Corporation In    Nat. 

Bank  v.  Isham,  48  Vt.  590,  which 
was  an  action  on  a  promissory  note, 
it  was  held  that  a  witness  for  the 
bank  being  an  officer  thereof  could 
not  be  asked,  "  Did  the  bank  receive 
it  [the  note]  in  good  faith?"  It 
was  held  that  this  was  a  question  of 
fact  to  be  determined  as  such.  But 
see  note  50,  infra. 

Object  or  Purpose  of  a  Society. 
The  testimony  of  a  witness  that  the 
object  of  a  society  was  to  do  or  ac- 
complish certain  things,  he  not  being 
a  member  thereof,  is  incompetent  as 
calling  for  his  conclusion.  Girdner 
V.  Walker,  i  Heisk.  (Tenn.)  186. 
Compare  Downes  v.  Society,  63  N. 
H.  151. 

Whether  Shooting  Was  Acci- 
dental. —  A  witness  may  not  be 
asked  as  to  whether  he  regarded  the 
shooting  in  a  criminal  case  as  acci- 
dental. State  V.  Vines,  93  N.  C. 
493,  53   Am.    Rep.  466. 

Knowledge  of  Another  of  Intent 
of  Third  Person — A  witness  can- 
not be  asked  as  to  whether  another 
person  or  persons  knew  with  what 
intention  an  act  was  performed  or 
done  by  a  third  person.  "  It  is  most 
obvious  that  no  answer  which  inge- 
nuity can  devise  to  this  question 
would  have  been  competent.  The 
other  directors  could  not  themselves 
have  given  their  own  opinions  of  the 
intention  of  another  in  doing  a  par- 
ticular act.  Still  less  could  another 
witness  state  what  opinion  was  en- 
tertained by  them."  "Whetstone  v. 
Bank   at   Montgomery,  9  Ala.   875. 

Meaning    of    Other's    Words In 

a  prosecution  for  murder  where  a 
witness  testifies  that  the  accused  had 
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B.  Exceptions  to  Rule.  —  This  rule  does  not  prevent  a  witness 
from  stating  his  opinion  or  belief  as  to  the  intent  of  another,  giving 
such  opinion  or  belief  as  the  reason  which  prompted  him  (witness) 
to  do  an  act/^  It  has  been  held  that  where  the  party  whose  intent 
is  in  issue  has  testified  that  the  witness  knew  of  his  intention  in 
the  particular  instance,  such  witness  may  testify  as  to  what  he 
understood  was  the  intent  of  such  party  from  conversations  had 
with  the  party.*®  An  agent  of  a  corporation  has  been  held  competent 
to  testify  to  the  intent  of  the  corporation  in  a  transaction  in  which 
he  acted  for  the  corporation.^*^     Likewise  it  has  been  held  that  a 


made  threats  against  the  deceased 
and  had  said,  "  I  was  too  high  be- 
cause I  staj'ed  with  A  [deceased]  ; 
he  said  he  was  in  determination  to 
cut  my  foothold  short,  and  if  he  did 
not  do  it  in  less  than  a  week  he 
would  not  do  it  at  all,"  such  wit- 
ness cannot  be  allowed  to  testify  that 
she  understood  from  the  way  the  ac- 
cused spoke  that  he  meant  the  de- 
ceased by  the  term  "  foothold." 
Dixon  V.    State,    13   Fla.   636. 

Compare  Brennan  v.  People,  15 
111.  511,  which  was  a  prosecution 
where  several  defendants  were 
charged  with  murder  in  participat- 
ing in  a  transaction  in  which  the 
deceased  was  pursued  by  a  large 
crowd  of  persons  (including  others 
than  defendants)  to  his  barn,  where 
he  was  killed.  It  was  held  proper 
for  the  prosecution  to  ask  one  of  its 
witnesses  if  he  saw  "  any  indication 
of  a  difference  of  opinion  or  pur- 
pose among  the  persons  composing 
the  crowd  who  rushed  to  the  barn." 
"  It  was  important  to  show  with 
what  intent  the  crowd  pursued  him. 
This  was  clearly  a  part  of  the  res 
gestae.  It  was  competent  to  ascer- 
tain this  intention  by  interrogating 
witnesses  who  observed  the  opera- 
tions of  the  crowd,  whether  they 
discovered  any  difference  of  purpose 
among  those  composing  it.  If  ihcy 
did  not,  the  jury  might  infer  that  all 
were  engaged  in  one  common  ob- 
ject." 

Contra.  —  In  an  action  by  the 
seller  against  the  purchaser  charg- 
ing fraud  in  the  purchase  of  the 
goods,  the  seller,  after  testifying  that 
the  purchaser  at  the  time  of  the  pur- 
chase had  represented  that  he  wanted 


the  goods  for  one  purpose,  and  the 
proof  showing  that  he  had  used  them 
for  an  entirely  different  purpose, 
may  testify  as  to  his  opinion  or  be- 
lief of  the  purchaser's  intent  in  buy- 
ing. Starr  Bros.  v.  Stevenson,  91 
Iowa  684,  60  N.  W.  217. 

48.  In  Harrison  v.  State  (Tex. 
Crim.),  25  S.  W.  284,  which  was  a 
trial  for  an  assault  with  intent  to 
commit  murder  upon  one  T.,  it  was 
held  that  a  witness,  P.,  was  properly 
allowed  to  testify  that  he  struck  the 
defendant  over  the  head  with  a  chair 
because  he  (witness)  thought  that 
defendant  intended  to  kill  T.  with 
the  pistol  which  he  was  drawing 
from  his  pocket,  and  that  he  struck 
him  to  prevent  the  killing.  The  ob- 
jection that  this  called  for  the  opin- 
ion of  the  witness  and  was  therefore 
not  admissible  was  held  not  well 
taken.  See  also  Thomas  v.  State,  40. 
Tex.  36;  Cochran  v.  State,  28  Tex. 
App.  422,  13  S.  W.  651. 

49.  Moore  v.  Johnston,  12  Tex. 
Civ.  App.  694,  34  S.  W.  771. 

50.  In  Fred  Miller  Brew.  Co.  v. 
De  France,  90  Iowa  395,  57  N.  W. 
959,  the  court,  in  speaking  of  the  ad- 
missibility of  the  testimony  of  an 
authorized  agent  of  a  corporation  as 
to  the  intent  of  such  corporation  in 
a  transaction  in  which  he  acted  for 
it,  uses  the  following  language : 
"  The  court  refused  to  exclude  this 
evidence,  with  other  of  like  import, 
indicating  the  intent  of  the  officers 
of  the  corporation,  of  which  action 
complaint  is  made.  It  is  conceded 
that  the  agents  who  acted  in  making 
the  sales  could  testify  as  to  their 
own  intent,  but  the  complaint  is  that 
they  could  not  testify  as  to  the  in- 
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witness  who  acted  as  the  represenlalive  of  a  numher  of  persons 
Kinporarily  associateil  for  a  particular  purpose  may  testify  as  to 
the  intenti<-)n  acconipanyins^  their  joint  action  in  fuHlUnient  of  its 
purpose.'** 

C.  ]\IuTUAL  Intent  op  pARTiiis  in  Transaction.  —  One  of  the 
I)arties  to  a  contract  or  transaction  cannot  be  allowed  to  testify 
directly  to  the  intent  of  any  other  party  therein,  whether  such  other 
party  be  jointly  interested  with  the  witness,''^  or  be  interested  on 
the  other  side  of  the  transaction,'*-''   nor   is   it   permissible   for  him 


tent  of  others.  It  is  undoubtedly 
true  that  one  person  cannot  under- 
stand the  mental  processes  and  con- 
cUisions  of  another,  so  as  to  know 
with  what  intent  or  purpose  he  acts, 
and  hkely,  under  many  circum- 
stances, as  a  witness,  he  would  not 
be  permitted  to  state  as  a  fact,  or  as 
an  opinion,  such  a  conclusion.  It  is, 
however,  true  that  persons  who  act 
for  corporations  may  have  such 
knowledge  of  its  intentions  and  pur- 
poses as  to  be  able  to  testify  in  re- 
gard to  them  in  matters  wherein 
such  corporate  intent  becomes  a  sub- 
ject of  legal  inquiry.  Corporations 
can  only  act  through  agents,  and  it 
is  not  doubted  but  that  intentions 
are  as  much  an  element  in  fixing 
their  legal  rights  and  liabilities  as 
in  cases  of  natural  persons.  If, 
then,  in  a  matter  whenein  its  inten- 
tions are  important,  it  delegates  to 
an  agent  power  to  act,  defining  to 
the  agent  its  purpose,  can  it  be  said 
that  such  agent  has  not  such  knowl- 
edge of  the  intent  of  the  corporation 
as  to  be  competent  to  give  evidence 
of  it?  It  is  difficult  to  imagine  a 
case  in  which  the  intent  of  the  agent, 
if  responsive  to  his  instructions  and 
authority,  would  not  be  that  of  the 
corporation.  In  a  very  significant 
sense  it  may  be  said,  where  the  agent 
observes  his  authority,  that  he  is  the 
embodiment  of  the  purposes  and  in- 
tentions of  the  corporation.  When 
the  witness  stated  positively  that  the 
plaintiff  had  no  intent  that,  in  the 
sale  of  beer,  the  laws  of  Iowa  were 
to  be  violated,  he  could  properly 
have  been  understood  as  stating  no 
more  than  the  intent  of  the  corpora- 
tion as  expressed  or  manifested  by 
the  proper  authority  in  the  course 
of  the  transaction.     Of  course,   such 
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a  statement  by  the  witness  is  not 
conclusive.  The  further  examina- 
tion may  develop  his  means  of 
knowledge,  and  the  ultimate  fact 
become  one  for  the  jury.  We  think 
there  was  no  error  in  the  action  of 
the  court." 

Intent  of  Corporate  Directors  in 
Assigning  Property Where  an  as- 
signment by  a  corporation  is  charged 
as  fraudulent  as  against  creditors, 
the  corporation  may  show  by  its  di- 
rectors that  their  motive  and  intent 
in  making  the  assignment  was  not 
to  defraud  creditors,  and  that  the 
assignment  was  made  in  good  faith. 
Covert  z\  Rogers,  38  Mich.  363,  31 
Am.  Rep.  319.  But  see  Nat.  Bank 
z>.   Isham,  48  Vt.  590. 

51.  Downes  v.  Society,  62,  N.  H. 
151,  where  the  question  at  issue  was 
whether  the  title  to  a  church  organ 
bought  with  funds  raised  by  volun- 
tary subscription  remained  in  the 
contributors  or  passed  by  gift  to  the 
church  or  society.  The  intention 
of  the  contributors  being  the  con- 
trolling factor,  the  testimony  of  one 
of  the  contributors,  she  being  the 
person  who  obtained  the  subscrip- 
tions, as  to  the  intention  with  which 
the  organ  was  purchased  is  compe- 
tent, as  was  also  the  subscription 
paper. 

52.  McKesson  v.  Sherman,  51 
Wis.  303,  8  N.  W.  200. 

Intent  of  Partnership A  wit- 
ness can  testify  as  to  his  own  inten- 
tion in  a  partnership  transaction,  but 
not  to  that  of  the  partnership  or  of 
his  partners.  Spaulding  v.  Strang, 
36   Barb.    (N.    Y.)    310. 

53.  Wolf  V.  Arthur,  112  N.  C. 
691,  16  S.  E.  843;  Central  Bank  of 
Wisconsin  v.   St.  John,   17  Wis.  62; 
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to  testify  what  was  the  general  intent  or  purpose  of  the  transaction.^* 
Nevertheless,  he  may  testify  as  to  his  individual  intent  in  such 
transaction,  as  this  may  be  relevant  in  determining  the  mutual 
intent, '^^  but  such  testimony  is  not,  of  itself,  sufficient  to  raise  the 
inference  that  the  intent  of  the  other  party  was  the  same.^* 

3.  Circumstantial  Proof.  —  A.  In  General.  —  Acts  and  Decla- 
rations. —  The  intent  with  which  an  act  is  done  may  be,  and  usu- 
ally is,  established  by  proof  of  other  facts  and  circumstances  indic- 
ative of  such  intent,  and  from  which  its  existence  and  operation  may 
be    logically   inferred.^'     It   is    usually   arrived   at   as   an   inference 


Burlingame  v.  Rowland,  yy  Cal.  315, 
19  Pac.  526,  I  L.  R.  A.  829. 

54.  Wolf  V.  Arthur,  112  N.  C. 
691,  16  S.  E.  843;  McKesson  v. 
Sherman,  51  Wis.  303,  8  N.  W.  200; 
Dwight  V.  Badgley,  38  N.  Y.  St.  112, 
14  N.  Y.  Supp.  498;  Western  Nat. 
Bank  v.  Flannagan,  14  Misc.  317,  35 
N.  Y.  Supp.  848.  Compare  Com.  v. 
Kimball,  24  Pick.    (Mass.)   366. 

Where  the  question  at  issue  is 
whether  or  not  a  mortgage  was 
fraudulent,  the  testimony  of  the 
mortgagor  that  the  mortgage  was 
not  intended  to  be  enforced  between 
the  parties  is  incompetent  because  it 
involves  the  intention  of  the  mort- 
gagee. Manufacturers  &  T.  Bank 
of  Buffalo  V.  Koch,  105  N.  Y.  630, 
12  N.  E.  9. 

Mutual  Intent  in  Alleged  Fraudu- 
lent Conveyance —  Planters  &  Mer- 
chants Bank  v.  Borland,  5  Ala.  531, 
in  which  it  was  held  that  testimony 
of  the  grantor  in  an  alleged  fraudu- 
lent conveyance,  as  to  whether  in 
the  contract  between  himself  and  his 
grantor  they  intended  to  defraud 
creditors,  was  incompetent,  the  court 
saying :  "  The  evidence  of  the  wit- 
ness did  not  go  to  a  fact  within  his 
own  knowledge,  but  to  the  intention 
of  another  man,  which,  however 
strongly  he  might  be  justified  in  be- 
lieving to  be  as  stated,  he  could  not 
know." 

55.  Dwight  V.  Badgley,  38  N.  Y. 
St.  112,  14  N.  Y.  Supp.  498;  Ken- 
yon  V.  Luther,  19  N.  Y.  St.  32,  4 
N.  Y.  Supp.  498,  affirmed  31  N.  Y. 
St.  1003,  10  N.  Y.  Supp.  951.  See 
also  Edwards  z'.  Currier,  43  Me.  474. 

Joint  Intent  of  Two  Parties. 
Where  the  concurrence   in   intent  of 


two  parties  is  material  to  be  proved, 
evidence  of  the  intent  of  one  alone 
cannot  avail ;  but  this  will  not  neces- 
sarily render  it  improper  to  prove 
the  intent  of  each.  Hale  v.  Taylor, 
45  N.  H.  405 ;  Seymour  v.  Wilson, 
14  N.   Y.   567- 

56.  Murray  v.  Bethune,  i  Wend. 
(N.  Y.)    191. 

57.  A  lab  a  m  a.  —  Whetstone  r. 
Bank  at  Montgomery,  9  Ala.  875. 

Connecticut.  —  Quinebaug  Bank  z'. 
Brewster,  30  Conn.  559. 

Indiana.  —  Fletcher  v.  State,  49 
Ind.   124,   19  Am.  Rep.  673. 

lozva.  —  State  zk  Williams,  66  Iowa 
573,  24  N.  W.  52. 

Massachusetts.  —  Pickens  v.  Davis, 
134  Mass.  252,  45  Am.  Rep.  322 ; 
Jones  V.   Rowland,  8  Mete.  386. 

Mississippi.  —  Baker  v.  Kelly,  41 
Miss.  696,  93  Am.  Dec.  274;  Her- 
rington  v.  Bradford,   i   Walk.  520. 

Nevada.  —  State  v.  Ward,  19  Nev. 
297,    10   Pac.   133. 

Nezv  York.  —  Hennequin  v.  Nay- 
lor,  24  N.  Y.   139. 

North  Carolina.  —  State  z'.  Mc- 
Bryde,  97   N.   C.  393,   I    S.   E.  925. 

In  Blodgett  Paper  Co.  v.  Farmer, 
41  N.  H.  398,  where  the  good  faith 
or  intent  of  a  party  in  a  transaction 
was  the  question  at  issue,  the  court 
said:  "These  questions,  for  the  want 
of,  or  notwithstanding,  the  direct  tes- 
timony of  the  parties  to  the  trans- 
actions, must  have  been  peculiarly 
matters  of  probability,  to  be  deter- 
mined by  the  conduct  and  acts  of  the 
parties  and  all  the  surrounding  cir- 
cumstances. Everything  connected 
with  the  transactions  between  the 
parties  calculated  to  throw  any  light 
upon  the  probable  motives  by  which 
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from  the  acts,  conduct  and  declarations  of  the  person  whose  intent 
is  the  subject  of  inquiry.'"' 

a.  Reputation  and  Rumor.  —  Common  reputation  and  rumor  are 
incompetent  as  evidence  to  prove   intent.'^"     But  there  are  excep- 


their  conduct  might  be  governed ; 
everything  tending  to  show  the  rela- 
tions existing  between  them;  and  the 
feelings  naturally  Hkely  to  influence 
their  action,  in  the  absence  of,  or  in 
conflict  with,  the  direct  testimony  on 
the  subject,  would  be  competent  on 
the  question  of  actual  bona  tide  in- 
tention." 

Intent  of  Parties  in  Entering  Into 
Contract For  the  purpose  of  as- 
certaining the  intent  of  the  parties 
in  entering  into  any  contract,  courts 
will  look  into  the  situation  of  the 
parties  making  it,  the  subject-matter 
of  the  contract,  the  motives  of  the 
party  in  entering  into  it  and  the  ob- 
ject to  be  attained  by  it.  Lowry  7'. 
Adams,  22  Vt.  160;  Brannan  z'. 
Mesick,  10  Cal.  95 ;  Bradford  v. 
Cressey,  45  Me.  9;  Emery  v.  Web- 
ster, 42  Me.  204;  Donnelly  v.  Si- 
monton,  13  Minn.  278. 

Criminal  Intent.  —  The  intent  with 
which  an  unlawful  act  was  done  may 
be  proved  by  evidence,  either  direct 
or  indirect,  tending  to  establish  the 
fact,  or  by  inference  of  law  from 
other  facts  proved.  People  v.  Har- 
ris, 29  Cal.  679. 

58,  United  States.  —  Mutual  Life 
Ins.  Co.  V.  Hillmon,  145  U.  S.  285. 

Alabania.  —  Whetstone  v.  Bank  at 
^Montgomery,  9  Ala.  875 ;  Olds  v. 
Powell,  7  Ala.  652,  42  Am.  Dec.  605; 
Peake  v.  Stout,  8  Ala.  647. 

Georgia.  —  Lawrence  v.  State,  68 
Ga.  289. 

Illinois.  —  Thomas  v.  People,  59 
111.  160;  City  of  Chicago  v.  Drexell, 
141    III.  89,  30  N.   E.   774- 

Ioz(.-a.  —  State  v.  Williams,  66  Iowa 
573,  24  N.  W.  52;  State  V.  Lewis,  45 
Iowa  20. 

Kentucky.  —  Steele  v.  Price,  5  B. 
Mon.  58. 

Maine.  —  Collagan  v.  Burns,  57 
Me.   458. 

Mississippi.  —  Baker  v.  Kelly,  41 
Miss.  696,  93  Am.  Dec.  274;  Block  v. 
Cross,  36   Miss.   549. 
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Nezv  York.  —  Murray  v.  Bethune, 
I  Wend.  191. 

In  State  v.  McGinnis,  6  Nev.  109, 
the  court  said :  "  How  can  an  in- 
tention be  proven  save  as  a  deduction 
from  declarations  or  acts?  Of  the 
two,  the  latter  is  the  safer  foundation 
for  the  deduction." 

Declarations. — "  Potent  Evidence." 
"  The  declarations  of  a  party,  de- 
liberately made,  afford  the  most  po- 
tent evidence  of  his  intention  —  the 
evidence  thus  furnished  being  ordi- 
narily more  conclusive  than  that  de- 
rived from  overt  acts,  for  the  latter 
may  often  be  misinterpreted,  while 
the  former  may  rarely  be  misunder- 
stood." Hardee  v.  Langford,  6  Fla. 
13- 

Acts "  The    intentions    of    men 

can  only  be  determined  from  their 
acts."  Spies  v.  People,  122  111.  1-174, 
12  N.  E.  86s,  3  Am.  St.  Rep.  320. 

Criminal  Intent "  The   intent  or 

disposition,  when  it  constitutes  an 
element  of  crime,  can  only  be  ascer- 
tained, as  all  moral  qualitie-s  are, 
from  the  acts  and  declarations  of  the 
party."  Com.  v.  Abbott,  130  Mass. 
472. 

Intent    in    Murder "  The    proof 

may  be  by  direct  testimony  as  to  the 
repeated  declarations  of  the  accused 
that  he  entertained  the  intent  and 
would  carry  it  into  execution,  or  it 
may  be  that  equally  satisfactory  and 
convincing  proof  may  be  found  in 
acts  of  preparation  with  delibera- 
tion, in  coolness  in  execution  and 
in  subsequent  declarations."  State  v. 
Hoyt,  46  Conn.  330,  36  Am.  Rep.  89. 

59.  Stockton  v.  Williams,  i  Doug. 
(Mich.)  546;  Jones  v.  McKee,  3  Pa. 
St.   496,  45    Am.    Dec.  661. 

Where  the  question  at  issue  is  the 
intent  with  which  a  person  removed 
from  his  home,  common  reputation  in 
the  neighborhood  in  which  he  re- 
sided that  the  party's  intent  in  re- 
moving was  to  visit  his  children  in 
another  state  was  incompetent.  Pitts 
I'.    Burroughs,   6   Ala.    733. 
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tional  cases  in  different  jurisdictions  wherein  such  evidence  has  been 
admitted."*' 

b.  Relations  of  the  Parties.  —  Course  of  Dealings.  —  The  rela- 
tions or  feeUngs  existing  between  the  party  whose  intent  is  the 
subject  of  inquiry  and  the  other  person  connected  with  the  act  or 
transaction  may  be,  and  often  are,  relevant  in  determining  the  intent 
of  such  party  in  the  performance  of  such  act."^ 

c.  Character  of  Act.  —  The  character  of  the  act  or  the  manner  in 
which  it  was  done  or  performed  by  the  actor  is  relevant  and 
cogent  evidence  of  the  intent  wath  which  he  performed  such  act.®* 


60.  Thus  in  State  zk  Harten,  4 
Har.  (Del.)  582,  where  defendant 
was  indicted  with  one  G.  and  others 
for  kidnaping,  with  a  count  for  aid- 
ing and  assisting  such  G.  to  kidnap, 
it  was  held  that  the  general  reputa- 
tion of  G.  as  a  kidnaper  might  be 
given  in  evidence  to  show  the  intent 
with  which  the  defendant  aided  him 
in  the  binding  and  carrying  off  of 
the  person  alleged  to  have  been  kid- 
naped. 

Rumor.  _  In  School  Town  of  Mil- 
ford  V.  Powner,  126  Ind.  528,  26  N. 
E.  484,  which  was  an  action  by  a 
teacher  against  a  school  board  for 
services  rendered  under  an  alleged 
express  contract,  the  defendant  board 
claiming  that  the  original  board,  with 
whom  the  contract  was  made,  acted 
in  bad  faith  and  for  the  purpose  of 
forestalling  the  action  of  the  new 
board,  it  was  held  that  it  was  not 
reversible  error  to  permit  plaintiff 
and  her  husband  to  testify  concern- 
ing certain  rumors  in  respect  to  the 
purpose  of  the  new  board,  and  that 
they  did  not  intend  to  permit  the 
plaintiff  to  teach.  "  The  most  that 
can  be  said  of  the  evidence  is  that 
it  was  immaterial." 

61.  State  V.  Rivers,  58  Iowa  102, 
12  N.  W.   117,  43  Am.  Rep.  112. 

Feeling  of  One  Person  Toward 
Another In  an  action  for  dam- 
ages caused  by  a  collision  between 
teams  on  a  highway,  it  appearing 
that  defendant  had  driven  across 
from  the  west  side  to  the  east  side 
of  the  road,  where  he  collided  with 
plaintiff,  evidence  as  to  the  feelings 
the  defendant  had  toward  the  plaintiff 
before  and  continuing  up  to  the  time 
of  the  collision,  and  what  he  said 
about   the   collision,   is   competent   ?s 


bearing  upon  the  question  of  his  in- 
tent or  motive  in  crossing  from  one 
side  to  the  other.  Tyler  v.  Nelson, 
109  Mich.  2,7,  66  N.  W.  671. 

Previous     Relations     Inconsistent 

With  Present  Claim In  an  action 

for  damages  by  a  debtor  against  his 
creditors  where  there  was  sharp  con- 
flict as  to  whether  plaintiff  had  any 
cause  of  action  against  defendant, 
the  defendant  may  give  in  evidence 
the  relations  and  transactions  pre- 
viously existing  between  the  plaintiff 
as  debtor  and  the  defendant  as  cred- 
itor—  showing  plaintiff's  previous 
conduct  to  be  inconsistent  with  his 
present  claim  —  as  tending  to  show 
the  intent  or  lack  of  good  faith  in 
bringing  the  suit.  Clark  v.  Brown, 
120  Mass.  206. 

"To  Show  Good  Faith." _ Where 
a  husband  is  charged  with  applying 
certain  of  his  funds  in  part  payment 
of  the  purchase  price  of  land  taken 
in  the  name  of  his  wife  with  intent 
to  defraud  creditors,  the  wife  may 
show  that  she  had  at  various  times 
given  her  husband  money  of  her  own 
to  deposit  in  the  bank  for  her,  and 
may  further  give  evidence  of  the  re- 
lations existing  between  her  husband 
and  herself  with  reference  to  their 
deposits  in  the  bank,  as  this  tends 
to  show  the  intent  of  the  parties  in 
the  purchase.  Snow  v.  Paine,  114 
Mass.  520. 

62.  People  v.  Molineux,  168  N. 
Y.  264,  61  N.  E.  286;  People  v. 
Kelly,  113  N.  Y.  647,  21  N.  E.  122; 
Cooper  z'.  Smith,  119  Ind.  313,  21  N. 
E.  887;  State  r.  Ward,  19  Nev.  297, 
10  Pac.  133;  Chonteau  v.  Suydam, 
21  N.  Y.  179;  State  v.  Lauten- 
schlager,  22  Minn.  514-524;   State  v. 
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(1.  Moti7'e  and  Belief.  —  The  belief  of  a  party  as  to  the  existence 
or  non-existence  of  a  certain  thing  connected  with  such  person's 
act,  as  well  as  his  motive  or  reasons  for  doing  such  act,  is  relevant 
and  competent  as  a  circumstance  indicating  the  intent  with  which 
he  did  such  act."^ 

e.  Habit.  —  The  habit  of  a  person  in  doing  an  act  for  a  certain 
purpose  and  with  a  specific  intent  is  relevant  and  competent  to 
show  that  sucli  act,  in  the  particular  instance,  was  done  with  the 
habitual  intent.*^* 

f.  Negligence.  —  It  has  been  held  that  negligence  is  no  evidence 
of  an  intention  to  commit  a  fraud,  no  matter  what  penal  conse- 
quences the  law  may  attach  to  such  negligence.®'^     But  it  seems 


McBryde,  97  N.  C.  393,  I  S.  E.  925. 

In  State  v.  Teeter,  69  Iowa  717,  27 
N.  W.  485,  where  defendant  was 
charged  with  breaking  into  a  build- 
ing with  intent  to  commit  larceny, 
the  court  said :  "  It  often  occurs  in 
human  experience  that  the  mere  fact 
that  a  particular  act  has  been  done 
affords  the  best  evidence  of  the  mo- 
tive or  intention  with  which  it  was 
done.  If  one  was  to  break  and  en- 
ter a  building  which  was  known  to 
be  on  fire,  the  reasonable  presump- 
tion from  his  act  would  be  that  his 
intention  was  either  to  attempt  the 
extinguishment  of  the  fire,  or  the 
rescue  of  the  property  or  persons 
within  it.  So,  if  one  was  to  be 
found  in  the  night-time  in  the  act 
of  breaking  into  a  building  in  which 
money  or  property  of  great  value 
was  deposited,  his  act  would  give 
very  strong  evidence  indeed  of  the 
motive  or  purpose  which  prompted 
it.  And  a  case  would  hardly  arise, 
we  think,  in  which  it  would  not  he 
proper  to  consider  the  fact  that  the 
building  was  broken  and  entered,  in 
determining  the  intent  with  which 
the  party  acted  in  doing  the  act." 

Use     of     Deadly     Weapon The 

willful  use  of  a  deadly  weapon, 
without  excuse  or  provocation,  in 
such  a  manner  as  to  imperil  life  is 
almost  universally  recognized  as 
showing  a  felonious  intent.  Wellar 
V.  People,  30  Alich.   16. 

Open  Public  Act. —  Where  defend- 
ant was  charged  with  pursuing  an 
animal  with  the  intent  then  and  there 
unlawfully  and  feloniously  to  con- 
vert  the    same    to   his   use,    evidence 
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that  the  animal  was  killed  openly 
and  without  secrecy,  while  no  excuse 
for  the  killing,  may  be  some  evi- 
dence tending  to  show  the  absence 
of  a  felonious  intent,  but  does  not 
necessarily  disprove  it.  The  weight 
of  the  evidence  is  for  the  jury.  State 
V.   Credle,  91    N.   C.  640. 

63.  See  Kvello  v.  Taylor,  5  N.  D. 
y6,  63  N.  W.  889;  Lowry  v.  Adams, 
22  Vt.  160;  Smith  V.  Nat.  Ben.  So- 
ciety, 123  N.  Y.  85,  25  N.  E.  197,  9 
L.  R.  A.  616;  People  V.  Brown,  130 
Cal.  591,  62  Pac.  1072;  State  v. 
Brown,  181   Mo.  192,  79  S.  W.  11 11. 

On  the  question  as  to  whether  a 
defendant  did  or  did  not  intend  to 
pay  for  goods  at  the  time  of  their 
purchase  by  him,  evidence  that  he 
had  or  believed  he  had  within  his 
power  the  means  to  pay  for  such 
goods  is  competent.  Held,  there- 
fore, that  evidence  that  he  was  pre- 
paring to  enter  into  co-partnership 
with  his  brother  in  the  purchase,  and 
that  a  large  sum  of  money  was  to  be 
furnished  by  such  brother  toward  the 
partnership  funds,  was  competent. 
Hovey  v.  Grant,  55  N.  H.  497. 

64.  See  People  v.  Abbott,  16 
Mich.  263,  74  N.  W.  529. 

Where  it  is  claimed  that  a  de- 
parture from  the  state  in  the  sum- 
mer time  was  with  the  intent  of  per- 
manently removing  therefrom,  evi- 
dence that  it  was  the  party's  habit 
to  leave  the  state  every  summer  for 
a  temporary  visit  is  competent  to  re- 
but the  inference  of  permanency. 
Baldwin  v.  Walker,  94  Ala.  514,  10 
So.  391. 

65.  In  Quinebaug  Bank  v.  Brew- 
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that  in  certain  cases  proof  of  .c^ross  ne.c^lic^ence  may  I)e  relevant 
and  sufficient  to  establish  the  element  of  criminal  intent."'^ 

g.  Custom  and  Usage.  —  Like  other  facts  and  circumstances 
attending  an  act  or  transaction,  a  custom  or  usage  is  relevant  and 
admissible  to  ascertain  the  unexpressed  intention  of  the  parties 
thereto. *^^  But  custom  cannot  be  allowed  to  control  the  express 
intention  of  the  parties/'* 

h.  Intoxication.  —  Notwithstanding  the  general  rule  that  volun- 
tary intoxication  is  no  excuse  for  crime,  still,  where  it  is  essential 
that  an  act  be  done  with  a  specific  intent  in  order  to  constitute  the 
same  a  crime,  the  fact  that  the  actor  was  drunk  at  the  time  of  the 
commission  of  the  act  is  competent  evidence  on  the  question  of 
whether  he  had  the  specific  intent.^^  But  the  voluntary  intoxication 
of  one  who  commits  a  wrongful  act  without  provocation  does  not 


ster,  30  Conn.  559,  the  court  held 
that  an  omission  to  inquire  after 
knowledge  may  be  evidence  of  neg- 
ligence, but  negligence  is  not  fraud, 
and  neither  proves  nor  indicates  a 
positive  intention  to  commit  a  fraud, 
whatever  penal  consequences  the  law- 
giver in  his  wisdom  may  attach  to 
such  negligence.  Held,  therefore, 
where  the  facts  show  that  the  vendor, 
charged  with  fraud  in  a  conveyance, 
was  innocent  of  his  insolvent  condi- 
tion, but  by  making  inquiries  could 
and  would  have  learned  that  the  ef- 
fect of  making  such  conveyance 
would  be  to  defraud  his  creditors, 
his  negligence  or  omission  to  make 
such  inquiries  did  not  raise  the  pre- 
sumption, nor  was  it  any  evidence, 
of   his    fraudulent  intent. 

66.  Brodley  v.  People,  8  Colo. 
599,  9  Pac.  783.  See  also  Smith  v. 
Com.,  100  Pa.  St.  324. 

67.  Haskins  v.  Warren,  115  Mass. 
514;  Van  Ness  v.  Pacard,  2  Pet.  (U. 
S.)  137;  Choatc  V.  Kimball,  56  Ark. 
55,  19  S.  W.  108. 

Compare  Baldwin  v.  State,  120 
Ga.  188,  47  S.  E.  558,  which  was  a 
trial  for  assault  with  intent  to  mur- 
der, where  it  appeared  that  during 
the  difficulty  between  the  accused 
and  the  prosecutor  the  former  low- 
ered his  gun  from  his  shoulder  and 
rested  it  on  his  hip.  To  prove  that 
he  intended  to  shoot  from  the  lat- 
ter position  it  was  held  not  permissi- 
ble to  show  by  a  witness  that  a  "  lot 
of  good  shots  shoot  their  guns  from 
their  hips." 
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68.  Haskins  v.  Warren,  115  Mass. 
514.     And  see  article  "  Fraud." 

69.  United  States.  —  United 
States  V.   Meagher,  27  Fed.  875. 

Alabama.  —  Engelhardt  v.  State, 
88  Ala.   100,  70  So.   154. 

Dakota.  —  People  v.  Odell,  i  Dak. 
189,  46  N.   W.  601. 

Delazvare.  —  State  v.  Di  Gug- 
lielmo,  55  Atl.  350. 

Nebraska.  —  Hill  v.  State,  42  Neb. 
503,  60  N.  W.  916. 

New  Jersey.  —  Wilson  v.  State,  60 
N.  J.  L.   171,  37  Atl.  954. 

New  York.  —  People  v.  Rogers,  18 
N.  Y.  9,  72  Am.  Dec.  484. 

Texas. — Gaitan  v.  State,  11  Tex. 
App.  544. 

Wisconsin.  —  Cross  v.  State,  55 
Wis.  261,  12  N.  W.  425. 

And  see  article  "  Homicide." 

Intent    to     Commit    Suicide In 

Reg.  V.  Moore,  3  Car.  &  K.  (Eng.) 
319,  the  defendant  was  charged  with 
an  attempt  to  commit  suicide  by 
drowning,  and  she  alleged  in  defense 
that  from  drunkenness  she  was  un- 
conscious of  the  nature  of  the  act. 
The  court  held  that  if  she  was  so 
drunk  as  not  to  know  what  she  was 
doing  the  jury  could  not  find  that 
she  intended  to  destroy  herself. 

Intent  in  Passing  Counterfeit  Bill. 
Drunkenness  of  the  defendant  at 
the  time  of  passing  a  counterfeit  bill 
is  admissible  on  the  trial  of  an  in- 
dictment for  passing  such  bill,  and 
is  entitled  to  consideration  in  deter- 
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exempt  him  from  the  same  construction  of  his  conduct,  and  the 
same  legal  inferences,  upon  the  question  of  intent,  as  are  applicable 
to  a  sober  person.'" 

B.  Intent  at  Prior  or  Subsequent  Time.  —  The  intention  of  a 
person  at  a  certain  time  may  be  shown  as  an  inference  from  proof 
of  his  intent  at  a  prior  or  subsequent  time  not  too  remote/^  and  in 


mining  whether  the  defendant  passed 
the  bill  with  guilty  knowledge. 
"  The  crime  of  passing  counterfeit 
money  consists  of  knowingly  passing 
it.  To  rebut  that  knowledge  ... 
it  is  competent  for  the  person 
charged  to  show  that  he  was  drunk 
at  the  time  he  passed  the  bill."  Pig- 
man  V.   State,   14  Ohio  555. 

Illegal  Voting.  —  In  a  prosecution 
for  illegally  voting  twice  at  the  same 
election,  the  mental  condition  of  the 
accused,  caused  by  drunkenness, 
may  be  taken  into  consideration  by 
the  jury  with  the  other  facts  of  the 
case  to  enable  them  to  decide  in  re- 
spect to  the  question  of  intent.  The 
court  said:  "The  inquiry  to  be 
made  is  whether  the  crime  which  the 
defendant  is  accused  of  having  com- 
mitted has  in  point  of  fact  been  com- 
mitted, and  for  this  purpose  what- 
ever will  fairly  and  legitimately  lead 
to  the  discovery  of  the  mental  con- 
dition and  status  of  the  accused  at 
the  time  may  be  given  in  evidence 
to  the  jury,  and  may  be  considered 
by  them  in  determining  whether  the 
defendant  was  in  fact  guilty  of  the 
crime  charged  against  him.  Great 
caution  is  necessary  in  the  applica- 
tion of  this  doctrine,  and  those  whose 
province  it  is  to  decide  in  such  cases 
should  be  satisfied  beyond  a  reasona- 
ble doubt,  from  all  the  facts  and 
circumstances  before  them,  that  the 
unlawful  act  was  committed  by  the 
accused  when  his  mental  condition 
was  such  that  he  did  not  know  that 
he  was  committing  a  crime,  and  also 
that  no  design  existed  on  his  part  to 
do  the  wrong  before  he  became  thus 
incapable  of  knowing  what  he  was 
doing."  People  v.  Harris,  29  Cal. 
679. 

Self-Defense.  —  Intoxication  of 
Party  Assaulted.  —  Where  defend- 
ant was  charged  with  an  assault 
with  intent  to  murder  the  prosecut- 
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ing  witness,  it  was  held  that  evidence 
of  the  intoxication  of  the  prosecut- 
ing witness  at  the  time  of  the  assault 
was  admissible  on  the  question  of 
the  motive,  intent  or  state  of  mind 
of  the  accused,  who  claimed  to  have 
done  the  act  in  self-defense. 
Thomas  v-.   State,  40  Tex,  36. 

70.  Flanigan  v.  People,  86  N.  Y. 
544,  40  Am.  Rep.  556;  People  v. 
Rogers,  18  N.  Y.  9,  72  Am.  Dec.  484. 
And  see  cases  cited  in  note  16,  ante. 

71.  Alabama.  —  Powell  v.  Olds,  9 
Ala.  861. 

Arkansas.  —  Pitman  v.  State,  22 
Ark.  354. 

Connecticut.  —  State  v.  Hoyt,  47 
Conn.   518. 

Delazcare.  —  Davis  v.  Rogers,  i 
Houst.  44-93. 

Florida.  —  Hodge  v.  State,  26 
Fla.    II,   7    So.   593. 

Indiana.  —  Grimes  v.  State,  68  Ind. 
193- 

Kentucky.  —  Smith  v.  Montgom- 
ery, 5  T.  B.  Mon.  502;  Steele  v. 
Price,  5  B.  Mon.  58. 

Massachusetts.  —  Stewart  v.  Stew- 
art, 177  Mass.  493,  59  N.  E.  116; 
Butts  V.  Tiffany,  21  Pick.  95;  Cook 
V.  Moore,  11  Cush.  213;  Whitney  7f. 
Wheeler,   116  Mass.  490. 

Minnesota. — Hale  v.  Life  I.  &  I. 
Co.,  65  Minn.  548,  68  N.  W.  182. 

New  Hampshire.  —  State  v.  La- 
page,  57  N.  H.  24s,  24  Am.  Rep.  69. 

New  York.  —  Kerrains  v.  People, 
60  N.  Y.  221,   19  Am.   Rep.   158. 

Ohio.  —  Evans  v.  Lewis,  30  Ohio 
St.   n. 

Wisconsin.  —  Rens  v.  Northwest- 
ern Mut.  R.  Ass'n,  100  Wis.  266,  75 
N.   W.   991. 

See  also  Collagan  v.  Burns,  57  Me. 
449;  Hayward  v.  Bath,  38  N.  H.  179, 
and  Fowler  v.  Madison,  55  N.  H.  171. 

Prior  Intent  as  Proof  of  Subse- 
quent Intent.  —  In  State  v.  Davis, 
69  N.  H.  350,  41  Atl.  267,  on  an  is- 
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such  cases  -the  acts  and  declarations  of  the  party  at  such  prior  or 
subsequent  time,  tending  to  show  his  then  intent,  are  competent.'''^ 
But  such  intent  at  some  other  time  must  appear  to  have  some  natural 
and  logical  bearing  upon  the  intention  at  the  particular  time  in 
question.''^ 


sue  as  to  whether  defendant  kept 
liquor  with  an  intent  to  sell  it,  the 
court,  in  speaking  of  a  letter  written 
by  defendant  more  than  a  year  pre- 
vious, said :  "  It  was  an  admission 
of  Bailey's  intention  to  sell  liquor  in 
the  hotel  which  he  should  hire,  and 
directly  tended  to  prove  the  intent 
with  which  he  subsequently  kept  liq- 
uors therein."" 

Subsequent    Intent    as    Proof    of 

Prior  Intent On  a  prosecution  for 

keeping  liquors  with  intent  to  sell 
them  on  June  i8th,  the  fact  that 
liquors  were  kept  with  such  intent 
on  September  14th  following  is 
relevant  and  competent  evidence  to 
prove  the  intent  with  which  the  liq- 
uors were  kept  in  June.  State  v. 
White,  70  Vt.  225,  39  Atl.   1085. 

Cancellation  of  Will.  —  "  The 
state  of  mind  of  a  testatrix  before 
and  after  cancellation  of  a  will  being 
relevant  in  inferring  the  intent  at 
the  time  of  cancellation,  the  testa- 
tor's declarations  before  and  after 
revocation  are  evidence  of  his  state 
of  mind  at  those  times."  Pickens  v. 
Davis,  133  Mass.  257.  See  also  Pat- 
terson V.  Hickey,  32  Ga.  156;  Law- 
yer V.  Smith,  8  Mich.  411,  27  Am. 
Dec.  460. 

Contra.  —  Waterman  v.  Whitney, 
II  N.  Y.  157,  62  Am.  Dec.  71,  ex- 
cluding all  declarations  of  testator 
not  concurrent  with  act  of  revoca- 
tion. 

In  Hovey  v.  Grout,  55  Vt.  497, 
where  the  question  at  issue  was 
whether  the  defendant  at  the  time 
he  purchased  the  goods  intended  to 
pay  for  them,  the  court  said : 
"  Whether  that  question  should  have 
been  allowed  depends  upon  whether 
or  not  the  statement  of  his  willing- 
ness to  pay,  made  at  a  time  subse- 
quent to  the  purchase,  was  relevant 
and  material  to  the  issue  as  to  his 
intention  at  the  time  of  the  pur- 
chase; and  it  seems  to  me  it  was  not. 
.    .    .    The  ofifer  was,  to  show  that 


he  failed  to  comply  with  a  proposi- 
tion from  the  plaintiffs  to  accept  a 
certain  sum  (less  than  he  said  he 
had  always  been  willing  to  pay)  in 
satisfaction  and  discharge  of  their 
claim.  I  think  this  was  inadmissi- 
ble, on  the  ground  that  his  willing- 
ness to  pay,  at  a  time  subsequent  to 
the  transaction  and  after  the  suit  was 
commenced,   was   immaterial." 

72.  Pickens  v.  Davis,  134  Mass. 
252,  45  Am.  Rep.  322;  Lane  v. 
Moore,  151  Mass.  87,  23  N.  E.  828, 
21  Am.  St.  Rep.  430;  Benedict  z'. 
State,  14  Wis.  459;  Brook  v.  Lati- 
mer, 44  Kan.  431,  24  Pac.  946,  21  Am. 
St.  Rep.  292.  And  see  cases  cited 
in  preceding  note. 

73.  Wright  v.  Rambo,  21  Gratt. 
(Va.)    158. 

In  People  v.  Lane,  100  Cal.  379,  34 
Pac.  856,  which  was  a  trial  upon  a 
charge  of  murder  against  an  officer 
who  had  entered  a  house  of  ill-fame 
with  a  posse  for  the  purpose  of  ar- 
resting the  deceased  and  a  third  per- 
son, and  having,  while  in  the  house, 
shot  deceased,  it  was  held  that  evi- 
dence that  from  three  to  ten  min- 
utes after  the  shooting  of  the  de- 
ceased the  defendant,  outside  of 
the  house,  shot  at  the  third  person, 
who  had  just  left  the  house  for  the 
purpose  of  obtaining  the  services  of 
a  physician,  is  not  admissible  as 
proof  of  the  intent  of  the  defendant 
in  the  killing  of  deceased.  The 
court  says  :  "  The  contention  of  the 
respondent  here  would  oblige  the 
court  and  the  jury  to  infer,  from  an 
intention  to  kill  Coleman,  in  no  wise 
manifested  save  by  the  act  of  shoot- 
ing at  him,  a  pre-existing  intention 
to  kill  Canfield.  I  can  see  no  clear, 
logical  or  even  possible  ground  upon 
which  such  inference  could  be  based, 
other  than  that  shown  by  his  willing- 
ness and  moral  capacity  to  commit 
another  offense;  and  all  the  authori- 
ties agree  that  such  evidence  cannot 
be  admitted  for  that  purpose.     How 
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C.  Dkci.aratioxs.  —  a.  Of  Person  ll'lwsc  Intent  Is  in  Issue. 
(1.)  Where  Intent  Is  the  Gist  of  the  Action — (A.)  Ri;s  Gkstau.  —  Con- 
TKMPOKANKOus  Dixi.ARATioN. —  (a.)  In  General. — All  ihc  authorities 
aj^roc  that  whenever  the  intent  or  i)uri)Ose  with  which  an  act  was 
done  becomes  material,  the  declarations  or  statements'^'   made  by 


an  intention  which  may  be,  and  often 
is,  instantaneously  formed,  and  the 
existence  of  which  is  only  shown  by 
a  single  instantaneous  act,  can  he 
adopted  as  a  predicate  from  which 
an  inference  can  be  logically  drawn 
that  it  existed  at  any  specified  time 
prior  to  such  manifestation  I  do 
not  comprehend.  That  it  may  have 
existed  before  is  conceded ;  but  that 
it  did  exist  before,  the  subsequent 
fact  does  not  either  logically  or 
clearly  tend  to  prove." 

In  Lane  z*.  Moore,  151  Mass.  87, 
23  N.  E.  828,  21  Am.  St.  Rep.  430, 
the  court  said :  "  The  matters  testi- 
fied to  should  be  sufficiently  near  in 
point  of  time  so  that  the  testimony 
may  be  of  value  in  determining  the 
question  which  is  directly  in  issue. 
One  proper  limitation  is  that  the 
testimony  should  appear  to  have 
some  natural  bearing  upon  the  men- 
tal condition  of  the  person,  or  his 
intention  at  the  particular  time, 
which  is  immediately  involved  in  the 
issue.  .  .  .  Ordinarily  questions 
of  this  character  must  in  the  first 
instance  be  determined  by  the  pre- 
siding judge,  as  questions  of  fact, 
and  if  his  determination  is  in  favor 
of  admitting  the  testimony,  it  then 
goes  to  the  jury  for  them  to  decide 
as  to  its  weight." 

74.  Alabama.  —  Powell  v.  Olds,  9 
Ala.  861 ;  Bearing  v.  Moore,  26  Ala. 
586;  Olds  V.  Powell,  7  Ala.  652,  42 
Am.  Dec.  605 ;  Price  v.  State,  107 
Ala.  161,  18  So.  130;  Wood  V. 
Brewer,  57  Ala.  515 ;  Gillespie  v. 
Burleson,  28  Ala.  551 ;  Berry  v. 
Hardman,    12   Ala.    604. 

Arkansas.  —  Cornelius  v.  State,  12 
Ark.  782. 

California.  —  Eppinger  v.  Scott, 
112  Cal.  369,  42  Pac.  301,  44  Pac. 
723,  53  Am.  St.  Rep.  220;  Tait  v. 
Hall,  71  Cal.  149,  12  Pac.  391 ; 
Draper    v.   Douglass,   23    Cal.     347; 
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Kyle  V.  Craig,  125  Cal.  107,  57  Pac 
791  ;  Lewis  v.  Burns,  106  Cal.  381,  39 
Pac.  778. 

Connecticut.  —  Spencer  v.  New 
York  &  N.  E.  R.  Co.,  62  Conn.  242, 
25  Atl.  350;  Williams  v.  Ensign,  4 
Conn.  456;  Guinan's  Appeal,  70 
Conn.  342,  39  Atl.  482. 

Florida.  —  Hood  v.  French,  37 
Fla.   117,   19  So.   165. 

Georgia.  —  Printup  v.  Mitchell,  17 
Ga.  558,  63  Am.  Dec.  258. 

Illinois.  —  Quinn  v.  Eagleston,  108 
111.  248;  Richerson  v.  Sternburg,  65 
111.  272;  Caldwell  v.  Evans,  85  111. 
170;  Welch  V.  Louis,  31  111.  446. 

Indiana.  —  Bidinger  v.  Bishop,  76 
Ind.  244 ;  Strange  v.  Donohue,  4  Ind. 
328;  Hinchcliffe  v.  Koontz,  121  Ind. 
422,  23  N.  E.  271,  16  Am.  St.  Rep. 
403. 

lozva.  —  Golden  v.  Vyse,  115  Iowa 
726,  87  N.  W.  691 ;  West  v.  Beck,  95 
Iowa  520,  64  N.  W.  599. 

Kentucky.  —  Steele's  Heirs  v.  Lo- 
gan, 3  A.  K.  Marsh.  394;  West  v. 
Price's   Heirs,  2  J.  J.   Marsh.   380. 

Maryland.  —  INIcDowell  v.  Gold- 
smith, 6  Md.  319,  61  Am.  Dec.  305; 
Curtis  V.  Moore,  20  Md.  93 ;  Miller 
V.  State,  8  Gill  141 ;  Kolb  v.  Whitely, 
3  Gill  &  J.   188. 

Massachusetts.  —  Jefiferds  v.  Al- 
vard,  151  Mass.  94,  23  N.  E.  734; 
Reeder  v.  Holcomb,  105  Mass.  93 ; 
Cole  V.  Cheshire,  i  Gray  441. 

Michigan.  —  Stockton  v.  Wil- 
liams,  I  Doug.  546. 

Missouri.  —  Gamble  v.  Johnson,  9 
Mo.  605. 

New  Hampshire.  —  Downs  v.  Ly- 
man, 3  N.  H.  486;  Badger  v.  Story, 
16  N.  H.  168. 

Nezv  Jerscv.  —  Parret  v.  Craig,  56 
N.  J.  Eq.  280,  38  Atl.  305. 

Neiv  York.  —  Wilcox  v.  Green,  23 
Barb.  639;  Jackson  v.  Vredenbergh, 
I   Johns.    159. 

Pennsylvania.  —  Bennett    v.    Heth- 
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the  person  doing  the  act  or  causing  the  act  to  be  done'^'"'  contempo- 


ington,  i6  Serg.  &  R.  193;  Oiler  v. 
Bonebrake,  65  Pa.  St.  338;  Jones  v. 
Brownficld,    2    Pa.    St.    55. 

South  Carolina.  —  Turpin  z;.  Bran- 
non,  3   AlcCord    160. 

Tennessee.  —  Evans  v.  Jones,  8 
Yerg.  461. 

Texas.  —  International  &  G.  N.  R. 
Co.  V.  Anderson,  82  Tex.  516,  17  S. 
W.  1039. 

Utah.  —  People  v.  Coughlin,  13 
Utah  58,  44  Pac.  94. 

Vermont.  —  Barber  v.  Bennett,  58 
Vt.  476,  4  Atl.  231. 

Virginia.  —  Land  v.  Jeffries,  5 
Rand.  211. 

West  Virginia.  —  Beckwith  v.  Mol- 
lohan,    2    W.    Va.    477. 

Wisconsin. — Taylor  v.  Collins,  51 
Wis.  123,  8  N.  W.  22. 

Presumption.  _  In  Tenney  v. 
Evans,  14  N.  H.  343,  40  Am.  Dec. 
194,  the  court  said  :  "  Whenever  the 
conduct  of  a  person  at  a  given  time 
becomes  the  subject  of  inquiry,  ex- 
pressions, as  constituting  a  part  of 
that  conduct,  and  indicating  his  in- 
tention, cannot  properly  be  rejected 
as  irrelevant.  .  .  .  When  a  man 
does  an  act,  the  presumption  is  that 
his  contemporary  declaration  ac- 
cords with  his  real  opinion  and  in- 
tention." 

Purpose  in  Writing  Letter The 

declarations  of  the  writer  of  a  letter 
made  at  the  time  of  writing  it,  as 
to  the  purpose  or  intent  of  the  letter, 
are  admissible  in  such  party's  favor. 
Duvall  v.  Medtart,  4  Har.  &  J.  (Md.) 
14. 

Possession.  —  The  declarations  of 
a  person  while  in  possession  of 
property  and  accompanying  some 
act  relating  to  such  possession,  are 
admissible  to  show  the  intention  of 
such  person  in  holding  such  posses- 
sion. Creighton  7'.  Hoppis,  99  Ind. 
369- 

Intent    in     Making     Deposit A 

person  with  whom  property  has  been 
deposited  by  a  third  person,  in  or- 
der to  establish  the  intent  or  pur- 
pose of  such  deposit  may  testify  what 
such  person  said  at  the  time  of  the 
deposit  as   to   his   intent   or   purpose 


in  making  the  deposit.  Smith  v. 
Boatman  Sav.  Bank,  i  Tex.  Civ. 
App.   115,  20  S.  W.  1 1 19. 

Domicile.  —  The  declarations  of  a 
person,  during  his  stay  at  a  particu- 
lar place,  that  he  intends  to  return 
to  the  place  from  whence  he  came 
and  not  to  become  a  citizen  of  the 
place  where  he  resides,  are  part  of 
the  res  gestae  and  admissible  as  evi- 
dence of  his  intention.  Baptiste  v. 
De  Volunbrun,  5  Har.  &  J.  (Md.) 
86. 

Intent   in    Recording    Deed On 

an  issue  as  to  whether  a  party  by 
recording  his  deed  intends  a  deliv- 
ery of  such  deed,  proof  of  what  he 
said  to  the  registrar  of  deeds  at  the 
time  he  left  the  deed  for  record  is^ 
competent  as  res  gestae  and  as 
showing  intent.  Stevens  f.  Castel, 
63   Mich.    Ill,  29  N.  W.  828. 

Presence  or  Absence  of  Interested 

Parties    Immaterial This     rule    is 

not  affected  by  the  fact  that  such 
declarations  were  not  made  in  the 
presence  or  to  the  knowledge  of  the 
person  offering  them,  or  of  the  per- 
son against  whom  they  are  offered. 
Olds  V.  Powell,  7  Ala.  652,  42  Am. 
Dec.  605.  See  also  Keener  v.  State, 
18  Ga.  194,  23  Am.  Dec.  269. 

Collateral  Act. —  The  act  which 
the  declarations  characterize  need 
not  be  the  main  act  or  fact  in  ques- 
tion. But  it  must  be  itself  ma- 
terial and  admissible,  and  the  dec- 
larations must  have  reference  to  it. 
Plumer  v.  French,  22  N.  H.  450; 
Ford  V.  Haskell,  2,2  Conn.  489. 

Contemporaneous  Declarations  Not 

Conclusive While  the  declarations 

of  a  party  contemporaneous  with 
the  doing  of  an  act  are  admissible 
to  characterize  his  intention  in  the 
doing  of  such  act,  they  are  not  con- 
clusive. Other  evidence  is  admissi- 
ble to  show  that  the  party's  acts  and 
intentions  were  different  from  what 
his  statements  indicated.  Pitts  v. 
Burroughs,  6  Ala.  y2>Z- 

75.  Declarations  of  landlord  as 
to  Intent  in  Acts  of  Tenant. 
Where   an    entry    and     improvement 
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raneons  with  and  accomipanyinp;  such  act  are  admissible  as  part  of 
the  res  i^cstac  to  cxjihiin  the  intent  or  puri)ose  of  such  person  in 
doiuQ'  such  act.  These  declarations  are  said  to  be  "  verbal  acts  indi- 
cating a  present  purpose  and  Jntention,  and  are  therefore  acbnitted 
in  proof,  like  any  other  material  fact."^" 

(b.)  Coniinuous  Act. — Where  the  main  transaction  which  the 
declarations  tend  to  characterize  is  not  confined  to  a  particular  point 
of  time,  but  is  continuous  in  its  nature  and  covers  a  period  of  time, 
any  declarations  made  by  the  party  during  such  period  and  tending 
to  elucidate  or  explain  his  intent  therein  are  admissible.'^'^  Thus, 
the  declarations  of  a  person  going  on  a  jovirney  made  shortly  before 
he  starts,''^  or  at  the  time  of  his  departure,  or  immediately  before 


was  made  by  a  tenant  under  the  di- 
rection of  and  for  the  benefit  of  his 
landlord,  the  declarations  of  the 
landlord  at  the  time  as  to  his  inten- 
tions in  the  acts  done  by  such  ten- 
ant are  competent.  Jones  v.  Brown- 
field,   2   Pa.    St.   55. 

76.  Wetmore  v.  Mell,  i  Ohio  St. 
26,  59  Am.  Dec.  607;  Printup  v. 
Mitchell,  17  Ga.  558,  63  Am.  Dec. 
258. 

"  The  declarations  of  a  party  made 
at  the  time  of  the  transaction,  and 
expressive  of  its  character,  motive 
or  object,  are  regarded  as  verbal 
acts  indicating  a  present  purpose 
and  intention,  and  therefore  admitted 
in  proof,  like  any  other  material 
facts."  Porter  v.  Ferguson,  4  Fla. 
102. 

77.  Buchanan  v.  Curtis,  25  Wis. 
99,  3  Am.  Rep.  23;  Marsh  v.  Davis, 
24  Vt.  363 ;  Irwin  v.  Dixion,  9  How. 
(U.  S.)  10;  Baptiste  v.  De  Volun- 
brun,  5  Har.  &  J.  (Md.)  86;  City  of 
Chicago  V.  Drexell,  141  111.  8g,  30  N. 
E.  774.  See  also  Kreitz  v.  Behrens- 
meyer,  125  111.  141,  17  N.  E.  232,  8 
Am.  St.  Rep.  349;  Smith  v.  National 
Ben.  Soc,  123  N.  Y.  85,  25  N.  E. 
197,  9  E.  R.  A.  616. 

In  Scott  V.  Berkshire  Co.  Sav. 
Bank,  140  Mass.  157,  2  N.  E.  925, 
where  the  question  was  whether  one 
who  made  deposits  in  a  savings  bank 
in  the  name  of  another  and  kept  the 
books  intended  to  make  a  gift  of 
the  deposit,  it  was  held  that  evidence 
of  her  declarations  while  so  holding 
the  books  was  competent  on  the 
question  whether  she  intended  to 
make    a    gift.     See    also    Gerrish    v. 
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New  Bedford  Inst,  for  Savings,   128 
Mass.    159,    35    Am.    Rep.    365. 

On  the  question  of  dedication  of 
land  to  public  use  arising  from  the 
acts  of  the  owner,  it  was  said  in 
Proctor  V.  Town  of  Lewistown,  25  111. 
139:  "It  was  the  right  of  the  de- 
fendant to  have  his  declarations,  as 
well  as  his  acts,  go  to  the  jury  as 
evidence  of  his  intention.  Nor 
should  he  be  confined  to  acts  and 
declarations  made  at  the  time  when 
he  placed  the  fence  upon  the  line  of 
the  alleged  road,  but  his  subsequent 
acts  and  declarations  should  go  to 
the  jury.  The  more  remote  from 
the  time  when  the  alleged  dedication 
was  made,  the  less  weight,  no  doubt, 
were  they  to  be  entitled  to,  as  tend- 
ing to  rebut  the  intention  of  the  ded- 
ication, but  it  would  be  for  the  jury 
to  determine  whether  such  declara- 
tions were  the  result  of  a  change  of 
purpose  and  a  design  to  resume  a 
dedication  which  he  at  the  time  in- 
tended in  fact  to  make  to  the  public, 
or  whether  they  were  consistent  with 
his  original  purpose." 

78.  Viles  V.  City  of  Waltham,  157 
Mass.  542,  2,2  N.  E.  901,  34  Am.  St. 
Rep.  311;  Stewart  v.  State,  19  Ohio 
302;  Pitts  V.  Burroughs,  6  Ala.  y22>\ 
Carroll  v.  State,  3  Humph.  (Tenn.) 
315. 

Declarations  Made  Evening  of  Day 
Before — These  are  admissible. 
Kirby  v.  State,  7  Yerg.   (Temi.)  259. 

CoMfra.  —  Chicago  &  E.  I.  R.  Co. 
V.  Chancellor,  165  111.  438,  46  N.  E. 
269;  Conn.  V.  People,  116  111.  458,  6 
N.  E.  463. 
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his  departure/*  or  during  his  absence  on  such  journey,®"  are  received 
as  evidence  of  his  purpose  and  intention  in  making  such  journey. 

(c.)  Need  Not  Be  Precisely  Concurrent.  —  It  has  been  held  that  the 
declarations  in  order  to  be  admissible  as  part  of  the  res  gestae  on 
the  question  of  intent  must  have  been  made  at  the  precise  time 
of  the  act,®^  but  the  general  rule  is  that  the  declarations  need  not 


79.  Alabama.  —  Kilgore  v.  Stan- 
ley, 90  Ala.  523,  8  So.   130. 

Connecticut.  —  State  v.  Smith,  49 
Conn.  376. 

Indiana.  —  Cincinnati,  I.  St.  L.  & 
C.  R.  Co.  V.  Howard,  124  Ind.  280, 
24  N.  E.  892,  19  Am.  St.  Rep.  96,  8 
L.   R.   A.  593. 

Massachusetts.  —  Thorndike  v.  Bos- 
ton, I  Mete.  242 ;  Inhabitants  of 
Shrewsbury  v.  Smith,  12  Cush.  177; 
Jacobs  V.  Whitcomb,  10  Cush.  255 ; 
Inness  v.  Railroad  Co.,  168  Mass. 
433,  47   N.    E.   193- 

Minnesota.  —  Alathews  v.  Railroad 
Co.,  81  Minn.  363,  84  N.  W.  loi,  83 
Am.  St.  Rep.  383. 

Missouri.  —  State  v.  Mertz,  14  Mo. 
App.  55- 

Netv  Hampshire.  —  Hadley  v.  Car- 
ter, 8  N.  H.  40. 

Where  the  question  at  issue  was 
the  intent  with  which  a  person  de- 
parted from  his  home,  what  he  said 
upon  leaving  or  immediately  pre- 
vious thereto  as  to  the  point  of  his 
destination,  the  object  he  had  in  view 
and  when  he  expected  to  return, 
were  relevant  as  explanatory  of  his 
intentions.  Pitts  v.  Burroughs,  6 
Ala.  72,3. 

Where,  in  the  course  of  a  trial,  it 
becomes  material  to  establish  that  a 
party  was  at  the  railway  station  for 
the  purpose  of  taking  a  train,  a  dec- 
laration made  by  him  at  the  time 
he  left  home  that  he  was  going  to  a 
place  on  the  line  of  such  road  is 
competent  as  part  of  the  res  gestae  — 
to  wit,  the  act  of  departure.  Rail- 
way Co.  V.  Herrick,  49  Ohio  St.  25, 
29  N.  E.  1052. 

80.  Thorndike  v.  City  of  Boston, 
I  Mete.  (Mass.)  242;  Rawson  v. 
Haigh,  2  Bing.  (Eng.)  99;  Matzen- 
baugh  T.  People,  194  111.  108,  62  N. 
E.  546,  88  Am.  St.  Rep.  134;  Bige- 
low  V.  Bear,  64  Kan.  887,  68  Pac.  7i. 


Declarations  After  Reaching  Des- 
tination held  admissible  in  Viles  v. 
City  of  Waltham,  157  Mass.  542,  32 
N.  E.  901,  34  Am.  St.  Rep. -311.  But 
see  Wright  v.  Boston,  126  Mass.  161. 

Where  it  is  material  to  know  v/ith 
what  intent  a  person  went  from  one 
place  to  another,  all  of  such  per- 
son's acts  and  declarations  from  the 
time  of  setting  out  on  his  expedition, 
in  connection  with  his  acts  in  making 
the  journey,  are  competent  to  show 
with  what  intent  he  made  the  expe- 
dition. State  z'.  Goodrich,  19  Vt. 
116,  47  Ata.  Dec.  676. 

The  declarations  of  a  party  who 
had  previously  been  in  possession  of 
the  premises  and  had  removed 
therefrom  sometime  previous  to  the 
entry  of  defendant,  which  is  com- 
plained of  as  being  forcible,  such 
declarations  having  been  made  after 
he  had  left  the  premises,  but  before 
the  entry  complained  of,  are  admis- 
sible for  the  purpose  of  showing  that 
he  had  not  abandoned  the  possession, 
but  intended  to  return  and  hold  the 
same.  Thompson  v.  Stewart,  5  Litt. 
(Ky.)    S. 

81.  See  Salmon  v.  Orser,  5  Duer 
(N.  Y.)  511;  Holman  v.  Murdock, 
34  Miss.  27s ;  Chicago  &  E.  I.  R. 
Co.  V.  Chancellor,  165  111.  438,  46  N. 
E.  269. 

Declarations  Must  Be  Contempo- 
raneous  In   Aguirre  v.  Alexander, 

58  Cal.  21,  the  question  at  issue  waa 
the  intent  of  the  grantor  in  the  exe- 
cution of  a  deed.  The  declarations 
sought  to  be  admitted  were,  first,  a 
statement  by  the  grantor  sometime 
before  the  execution  of  the  deed  de- 
scribing the  property  and  stating  that 
he  wanted  to  leave  it  to  his  wife  and 
family  (the  grantee?)  ;  second,  a 
declaration  made  immediately  after 
he  had  seen  a  lawyer,  who  informed 
him   of   the    manner   of   making   the 
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be    ])rcciscly    concurrent    in    jjoint    of   time    with    the   act    they   are 
designed  to  explain,  if  they  arc  so  connected  with  it  as  to  be  part 

t)f  ihc  action  pruducing  it  or  resulting  from  it.**-     The  time  inter- 


(Iccd  and  how  to  accomplish  his  in- 
tention, and  third,  a  declaration 
made  after  the  execution  of  the  deed 
to  the  effect  that  he  had  made  the 
conveyance  in  the  manner  suggested 
by  the  lawyer.  The  court  said : 
"  The  exact  time  when  any  of  them 
were  made  docs  not  appear ;  there  is 
nothing  in  the  testimony  from  which 
it  can  be  inferred  that  any  of  them 
were  contemporaneous  with  the  fact 
under  consideration.  They  can, 
therefore,  be  considered  only  as  mere 
hearsay.  An  act  cannot  be  varied, 
qualified  or  explained  by  declara- 
tions which  amount  to  no  more  than 
a  mere  narrative  of  a  past  trans- 
action, nor  by  an  isolated  conversa- 
tion, nor  by  an  isolated  act  done  at 
a  later  period.  It  was,  therefore,  er- 
ror to  overrule  the  objections  to  such 
testimony."  But  see  dissenting  opin- 
ion of  Ross,  J.,  concurred  in  by  My- 
rick,  J.,  in  which  it  was  held  that 
such  declarations  come  within  the 
rule  that  the  court  can  and  should 
take  in  view  and  consider  all  of  the 
facts  and  circumstances  surrounding 
the  execution  of  the  deed  in  deter- 
mining the  intention  of  the  parties 
therein. 

82.  United  States.  —  Insurance 
Co.  V.  Mosley,  8  Wall.  397. 

Alabama.  —  Gillespie  v.  Burleson, 
28  Ala.  551. 

Colorado.  —  Denver  &  R.  G.  R.  Co. 
r.  Spencer,  25  Colo.  9,  52  Pac.  211. 

Florida.  —  Hardee  v.  Langford,  6 
Fla.    13. 

Indiana.  —  Hinchcliffe  v.  Koontz, 
121  Ind.  422,  23  N.  E.  271,  16  Am. 
St.   Rep.  403. 

Massachusetts.  —  Lane  v.  Moore, 
151  Mass.  87,  23  N.  E.  828,  21  Am. 
St.   Rep.   430. 

North  Carolina.  —  Moore  v.  Gwyn, 
26  N.  C.  275. 

Tennessee.  —  Garber  v.  State,  4 
Coldw.  161 ;  Stewart  v.  Cheatham, 
3  Yerg.  60. 

Virginia.  —  Wright  v.  Rambo,  21 
Gratt.  158;  Land  v.  Jeffries,  5  Rand. 
211. 
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JVisconsin.  —  Taylor  v.  Collins,  51 
Wis.    123,  8  N.   W.  22. 

In  Cheswcll  v.  Eastham,  16  N.  H. 
296,  the  court  said:  "Nor  do  we 
see  any  just  objection  to  the  kind  of 
evidence  which  was  introduced  for 
that  purpose.  We  know  of  no  rule 
which  requires  evidence  adduced  to 
explain  the  intent  of  a  party  per- 
forming an  act,  to  be  restricted  to 
his  words  spoken,  or  to  other  demon- 
strations made  concurrently  with 
the  performance  of  the  equivocal 
act.  In  the  ordinary  course  of  busi- 
ness, observation  would  teach  us 
that  persons  meet  for  an  object  like 
the  one  in  which  these  parties  were 
engaged  with  so  full  a  knowledge  of 
their  common  purpose  that  precise 
declarations  made  at  the  time  ex- 
planatory of  the  character  and  de- 
sign of  any  particular  act  of  either 
of  them  would  be  somewhat  extraor- 
dinary." 

Declarations  Three  Weeks  Before 
departure  from  a  certain  town  held 
admissible  on  the  question  of  domi- 
cile. Kilburn  v.  Bennett,  3  Mete. 
(Mass.)    199. 

Intention  of  Donor  in  Gift. 
In  Powell  V.  Olds,  9  Ala.  861,  the 
court  said :  "  It  was  not  intended  to 
limit  the  period  of  making  these 
declarations  to  the  precise  point  of 
time  when  the  slaves  were  sent. 
.  .  .  In  reference  to  all  these 
declarations  of  intention,  prior  to 
the  actual  delivery  it  is  proper  to 
remark  that  they  are  weaker  in  pro- 
portion as  they  recede  from  the  time 
of  the  delivery,  and  will  be  entirely 
valueless  if  at  the  time  of  the  deliv- 
ery a  contrary  intention  was  ex- 
pressed, or  if  from  any  other  fact 
attending  the  transaction  it  could  be 
presumed  the  intention  previously 
formed  had  been  abandoned." 

Prior    Declarations    of     Purchaser 

as  to  Intent  in  Purchase Evidence 

of  the  declarations  made  by  a  pur- 
chaser a  day  or  two  before  he  pur- 
chased the  mare  in  controversy  to 
the   effect  that   he   intended   to  pur- 
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veiling-  is  to  be  considered  in  determining  the  competency  of  such 
declarations,  but  is  not  controUing.^-'  A  declaration  which  is  a 
mere  narrative  of  a  past  transaction,^*  or  which  was  made  at  sucl\ 
a  remote  time  or  under  such  circumstances  as  to  have  no  reasonable 
or  natural  bearing  ui)on  the  act  or  transaction,  is  incompetent.*^ 

(P..)    Declarations   as     Admissions.  —   (a.)    Generally.    —    But     the 
declarations  of  a  person,  whether  precedent®®  or  subsequent*^  to  his 


chase  a  colt  for  the  plaintiff,  and 
also  his  declarations  made  after  the 
purchase,  and  while  the  animal  was 
ostensibly  in  his  possession,  to  the 
effect  that  he  had  purchased  her  for 
the  plaintiff,  are  admissible  as  part  of 
the  res  gestae.  Durham  v.  Shan- 
non, ii6  Ind.  403,  19  N.  E.  190,  9 
Am.    St.   Rep.  860. 

83.  State  v.  Molisse,  38  La.  Ann. 
381,  58  Am.  Rep.  181.  See  also 
Lambright  v.  State,  90  Fla.  564,  16 
So.  582. 

84.  Aguirre  v.  Alexander,  58  Cal, 
21;  Noyes  v.  Ward,  19  Conn.  250; 
Cortland  Co.  v.  Herkimer  Co.,  44 
N.  Y.  22. 

Narrative  of  Past  Transaction  In- 
admissible. —  Declarations  made 
after  the  act  and  constituting  no 
part  of  it  are  mere  narratives  of  a 
past  occurrence  and  are  inadmissi- 
ble as  not  being  res  gestae.  Thus, 
a  party  who  had  signed  an  instru- 
ment at  one  place  cannot  give  his 
declarations  made  thereafter  on  the 
same  day  after  returning  to  his  home 
from  the  place  where  he  had  signed 
the  instrument,  in  the  presence  of 
his  family,  as  to  his  intent  in  sign- 
ing. Miller  v.  State,  8  Gill  (Md.) 
141. 

Declarations  of  a  Voter  After 
Election — The  declarations  of  a 
voter,  made  after  the  election,  to  the 
effect  that  he  intended  to  change  his 
domicile,  are  admissible  to  prove  that 
he  was  disqualified  to  vote.  Kreitz 
v.  Behrensmeyer,  125  111.  141,  17  N. 
E.  232,  8  Am.  St.  Rep.  349. 

85.  Thistlewaite  v.  Thistlewaite, 
132  Ind.  355,  31  N.  E.  946;  Ellis  V. 
Newell,  120  Iowa  71,  94  N.  W.  463; 
Gardner  v.  Gardner,  104  Tenn.  410, 
58  S.  W.  382,  78  Am.  St.  Rep.  924; 
Olds  V.  Powell,  7  Ala.  652,  42  Am. 
Dec.  605;  Kirby  v.  State,  7  Yerg. 
(Tenn.)  259;  BuUis  v.  Montgomery, 


50  N.  Y.  352 ;  Newcombe  v.  Leavitt, 
22  Ala.  631. 

Many  Years  Afterward.  —  The 
declarations  of  a  grantor  while  in 
possession  of  land  that  a  deed  ab- 
solute on  its  face  was  merely  in- 
tended as  a  mortgage  or  lien,  made 
many  years  afterward,  are  not  ad- 
missible as  res  gestae.  Wallace  v. 
Berry,  83  Tex.  328,   18  S.  W.  595- 

Where  the  question  at  issue  is  the 
fraudulent  intent  in  a  sale  in  pursu- 
ance of  which  the  property  was  de- 
livered to  vendee  and  retained  by 
him  for  two  years  and  then  returned 
to  vendor  to  be  kept  for  the  vendee, 
declarations  of  the  vendor  during 
this  last  possession  are  inadmissible 
to  show  the  intent  in  the  sale  two 
years  before.  They  did  not  so  ac- 
company the  act  as  that  they  may 
legitimately  be  called  in  to  show  its 
nature,  object  or  intent.  Tilson  v. 
Terwilliger,   56   N.    Y.   273. 

86.  Sanderlin  v.  Sanderlin,  24  Ga. 
583 ;  Carver  z'.  Huskey,  79  Mo.  509 ; 
State  z'.  Anderson,  10  Or.  448;  Bar- 
tram  V.  Stone,  31  Conn.  159;  People 
V.  Coughlin,  13  Utah  58,  44  Pac.  94. 

Written  Declarations  Three  Years 
Before — Where  certain  heirs  sought 
to  set  aside  a  conveyance  made  by 
their  ancestor  to  the  defendant  on 
the  ground  of  fraud  and  inadequacy 
of  consideration,  it  was  held  that  a 
will  made  by  the  grantor  three  years 
before  the  date  of  the  deed  and 
when  the  parties  stood  in  the  same 
relation,  in  which  will  he  devised  the 
same  property  to  the  grantee  in  the 
deed,  was  admissible  in  evidence  to 
show  the  intentions  and  disposition 
of  the  grantor  toward  the  grantee 
and  to  repel  the  imputation  of  fraud. 
Gasper  v.  Donaldson,  i  Whart.  (Pa.) 
227. 

87.  Butler  r.  Collins,  12  Cal.  457; 
Linsley  v.  Bushnell,  15  Conn.  225,  38 
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act,  may  be  admissible  against  him  and  his  privies  to  show  his 
intent  in  the  doing  of  such  act.  Thus  the  previous  declarations  or 
threats  of  a  party  charged  with  a  wrongful  or  criminal  intent  in 
a  subsequent  act  are  admissible  against  him  to  prove  such  intent.*^ 


Am.  Dec.  79;  Shrader  v.  Bonker,  65 
Barb.  (N.  Y.)  608;  Com.  v.  Titus, 
116  Mass.  42,  17  Am.  Rep.  138; 
Bartram  r.  Stone,  21  Conn.  159. 

Admission  of  Party  Whose  Intent 
Is  in  Issue In  an  action  involv- 
ing the  intent  of  defendant  in  caus- 
ing the  burning  of  plaintiff's  house, 
the  testimony  of  a  witness  that  he,  in 
a  conversation  with  defendant,  told 
defendant  that  a  Mr.  Key  would  be 
a  good  witness  for  him,  in  that  said 
Key  had  informed  witness  that  he 
had  seen  defendant  passing  his  home 
on  the  night  of  the  burning,  to  which 
defendant  replied  to  witness,  "No; 
Mr.  Key  was  mistaken,  that  he  did 
not  see  him  passing  there  on  the 
evening  the  gin  was  burned,  but  that 
he  passed  there  the  evening  that  it 
was  intended  to  be  burned,"  was 
held  highly  pertinent  and  admissible 
as  an  admission  by  defendant  of  a 
knowledge  of  the  existence  of  an  in- 
tention to  commit  the  crime  charged. 
Williams  v.  Dickenson,  28  Fla.  90,  9 
So.  847. 

Repetition  of  Prandulent  Misrep- 
resentations—  In  an  action  to  re- 
cover the  amount  of  money  which 
the  defendant  received  upon  an  as- 
signment obtained  from  the  plaintiff 
by  misrepresentations  and  fraud,  the 
repetition  of  the  misrepresentations 
made  after  the  date  of  the  assignment 
is  competent  evidence  of  the  defend- 
ant's bad  faith  from  the  beginning. 
Cummings  v.  Cummings,  5  Watts  & 
S.    (Pa.;    553- 

88.  A  lab  a  in  a.  —  Lawrence  v. 
State,  84  Ala.  424;  Price  v.  State, 
107  Ala.  161,  18  So.  ijo 

Connecticut.  —  Bartram  v.  Stone, 
31    Conn.    159. 

Florida.  —  Williams  v.  Dickenson, 
28  Fla.  90,  9  So.  847 ;  Hodge  v.  State, 
26  Fla.  II,  7  So.  593;  Dixon  v. 
State,   13   Fla.   636. 

Georgia.  —  Keener  v.  State,  18  Ga. 
194,  23  Am.  Dec.  269. 

Indiana.  —  Terre  Haute  &  I.  R. 
Co.  z:  Jackson,  81   Ind.   19. 
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Massachusetts.  —  Bridge  v.  Eggles- 
ton,  14  Mass.  245,  7  Am.  Dec.  209. 

Missouri.  —  State  r.  Guy,  69  Mo. 
430;  Carver  v.  Huskey,  79  Mo.  509; 
Culbertson  v.   Hill,  87   Mo.  553. 

Texas.  —  Rush  z:  State  (Tex. 
Crim.),   76   S.   W.  927. 

And    see    article    "  Homicidf  " 

Fraudulent  Conveyance —  Where 
a  vendor  is  charged  with  making  a 
sale  of  property  with  intent  to  de- 
fraud his  creditors,  the  declaration 
of  such  vendor  made  prior  to  the 
sale  that  he  intended  to  make  and 
was  negotiating  a  mere  colorable 
sale  of  the  property  in  order  to  de- 
lay his  creditors,  is  competent. 
Gregory  v.  Frothingham,  I  Xev.  253. 

Previous  Threats  of  Party  Charged 
With  Murder —  On  a  trial  for  mur- 
der, threatening  language  used'  by 
the  defendant  shortly  before  the 
homicide  indicating  an  intent  to  take 
life,  but  not  referring  to  any  specific 
person,  is  competent  and  admissible 
as  bearing  upon  the  intent  in  the 
subsequent  commission  of  the  crim- 
inal act.  "  Being  recent,  relating  to 
an  offense  of  the  same  character, 
and  uttered  with  an  apparently  de- 
liberate purpose,  it  is  for  the  jury, 
under  proper  instructions,  to  deter- 
mine their  effect;  and  if,  from  all 
the  circumstances,  the  jury  believe 
that  the  accused  contemplated  the 
offense  at  the  time  of  making  them 
and  uttered  them  with  reference  to 
it,  they  are  at  liberty  so  to  apply 
them,  and  they  then  become  strong 
evidence  of  the  intention  with  which 
the  act  was  done."  Benedict  v. 
State,  14  Wis.  459. 

Few  Days  Before — A  declaration 
made  by  an  insolvent  a  few  days 
before  a  transfer  of  property  and 
tending  to  prove  his  contemplated  or 
apprehended  insolvency,  together 
with  entries  showing  his  disposition 
of  his  effects  to  particular  creditors, 
is    admissible    as    tending  ,  to    prove 
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(b.)  Remoteness  in  Time.  —  It  has  been  held  that  the  remoteness 
or  nearness  in  point  of  time  as  to  this  class  of  declarations  affects 
only  their  weight.^"  But  in  other  cases  such  declarations  have  been 
excluded  because  too  remote/''" 

(C.)  Self-Serving  Declarations.  —  (a.)  Generally.  —  One  of  the 
acknowledged  exceptions  to  the  rule  which  prohibits  a  party  from 
giving  in  evidence  his  own  declarations  in  his  own  favor  is  when 
such  declarations  are  necessary  in  explanation  of  an  act  which  takes 
its  character  from  the  intention  of  the  party  performing  it.^^  In 
such  cases  the  self-serving  declarations  of  the  party,  made  at  the 
time  of  the  act  or  transaction,  and  when  occasioned  by  no  per- 
ceptible motive  of  interest,  are  admissible  to  show  such  party's 
intent  therein.''- 


the  intent  in  such  transfer.     Kolb  v. 
Whitley,  3  Gill  &  J.   (Md.)   i88. 
One      Week      Before      Homicide. 

Testimony  of  witness  that  the  de- 
fendant, accused  of  the  homicide  of 
his  father,  told  such  witness  about  a 
week  before  the  homicide  that  he 
should  probably  be  in  Canada  inside 
of  a  week  and  did  not  know  but  that 
he  should  kill  some  one  in  a  week, 
is  competent,  although  such  declara- 
tions were  not  shown  to  expressly 
refer  to  the  deceased.  State  v.  Hoyt, 
47  Conn.  518. 

Three  Weeks  Before In  an  ac- 
tion charging  defendant  with  dispos- 
ing of  his  property  with  intent  to 
defraud  his  creditors,  evidence  that 
some  three  weeks  before  the  time  of 
the  alleged  fraudulent  disposition  the 
defendant  offered  to  sell  the  same 
property  to  the  witness,  stating  at 
the  time  that  such  sale  was  with  in- 
tent to  defraud  his  creditors,  was 
not  so  remote  in  point  of  time  as  to 
be  incompetent.  Hardee  v.  Lang- 
ford,  6  Fla.   13. 

Not  Competent  Against  Others. 
It  has  been  held  that  a  declaration 
of  a  debtor  charged  with  intending 
to  defraud  his  creditors  in  the  doing 
of  a  certain  act,  such  declaration 
having  been  made  just  a  short  time 
previous  to  such  act,  is  inadmissible 
against  his  assignee.  Bullis  v.  Mont- 
gomery, 50  N.  Y.  352,  or  his  subse- 
quent bona  fide  purchaser ;  New- 
combe  V.  Leavitt,  22  Ala.  631,  to 
show  fraud  in  such  act. 

89.  Carver  v.  Huskey,  79  Mo. 
509.     See  also  Bartram  v.  Stone,  31 


Conn.    159;    Redd   v.   State,   68   Ala. 
492. 

90.  Wright  v.  Rambo,  21  Gratt. 
(Va.)  158;  Cortland  Co.  v.  Herkimer 
Co.,  44  N.  Y.  22. 

Previous  Conduct  Too  Hemote. 
See  also  Castner  v.  Sliker,  2>2,  ^-  J- 
L.  95,  in  which  it  was  held  that  acts 
and  declarations  of  one  of  the  par- 
ties to  an  afifray  occurring  more  than 
two  or, three  months  before  the  af- 
fray are  not  admissible  to  show  the 
intention  of  wanton  or  willful  vio- 
lence of  such  party  in  the  afifray. 

91.  Cross  V.  Black,  9  Gill  &  J. 
(Md.)  198;  Chambers  v.  Prince,  75 
Fed.   176. 

92.  Connecticut.  —  Russell  r.  Fris- 
bie,    19   Conn.   205. 

Florida.  —  Hood  v.  French,  37 
Fla.   117,   19  So.   165. 

Indiana.  —  Strange  v.  Donohue,  4 
Ind.   327. 

Kansas.  —  Bigelow  z\  Bear,  64 
Kan.  887,  68  Pac.  73. 

Kentucky.  —  Thompson  v.  Stew- 
art, s  Litt.  5. 

Louisiana.  —  Offutt  v.  Edwards,  9 
Rob.  90. 

Maine.  —  Church  v.  Rowell,  49  ^le. 
367- 

Maryland.  —  Cross  v.  Black,  9  Gill 
&  J.  198;  Baptiste  v.  De  Volun- 
brun,  5    Har.   &  J.  86. 

Massachusetts.  —  Wilson  v.  Terry, 
9  Allen  214;  Jacobs  v.  Whitcomb,  10 
Cush.  255. 

Mississippi.  —  Holman  v.  Murdock, 
34  Miss.  275;  Baker  v.  Kelly,  41 
Miss.  696,  93  Am.  Dec.  274. 
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(b.)  Remoteness  in  Time.  —  The  authorities  are  not  uniform  as  to 
whether  the  declarations  need  be  precisely  concurrent  with  the  spe- 
cific act  'they  are  designed  to  explain.  Some  of  the  decisions  adopt 
a  strict  rule  in  this  re|n;"ard,"^  while  others  hold  such  declarations 
admissible,   although    not   precisely    concurrent. "■*     But   self-serving 


Missouri.  —  Folks  z'.  Rurnctt,  47 
Mo.  App.  564. 

Netv  Hampshire.  —  Chase  v. 
Chase,  66  N.  H.  588,  29  Atl.  553. 

Tennessee.  —  Evans  z'.  Jones,  8 
Yerg.  461. 

Vermont.  —  Barber  v.  Bennett,  58 
Vt.  476,  4  Atl.  231. 

West  Virginia.  —  State  z'.  Abbott, 
8  W.  Va.  741- 

"  A  party  may  prove  his  own 
declarations,  made  at  the  time  of  an 
act  done,  illustrative  of  his  intent, 
or  of  the  motive  which  actuated 
him."  Croff  v.  Ballinger,  18  111.  200, 
65  Am.  Dec.  735. 

Domicile Intent    in    Departure. 

Letters  written  by  a  party  during  his 
absence  from  a  certain  place  which 
tend  to  show  his  intent  not  to  return 
are  admissible  in  his  favor  on  the 
question  of  domicile.  Thorndike  v. 
Boston,  I  Mete.    (Mass.)   242. 

To  Rebut  Presumption  Prom  Cir- 
cumstances  The    declarations    of  a 

vendee,  charged  with  fraud  in  the 
purchase,  made  immediately  after 
the  purchase,  tending  to  show  that 
he  was  the  bona  fide  owner  of  the 
property,  are  admissible  to  rebut  the 
presumption  of  fraud  arising  from 
leaving  the  goods  in  the  possession 
of  the  vendor.  Boyden  v.  Moore,  il 
Pick.    (Mass.)    362. 

93.  Elliott  V:  Van  Buren,  33  Mich. 
49,  20  Am.  Rep.  668;  Farmers  Mut. 
Fire  Ins.  Co.  v.  Crampton,  43  Mich, 
421,  5  N.  W.  447;  Monroe  v.  State, 
5  Cxa.  8s. 

In  an  action  for  damages  for  an 
assault  against  several  defendants, 
the  assault  being  committed  by  a. 
crowd  of  persons  at  plaintiff's  house, 
evidence  of  declarations  or  state- 
ments of  persons  in  the  crowd  be- 
fore coming  into  plaintiff's  presence, 
and  while  on  their  way  thither,  as  to 
their  intention  to  put  certain  ques- 
tions to  him,  but  not  to  inflict  per- 
sonal violence  upon  him,  is  inadmis- 
sible  as   not   being  part   of   the   res 
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gestae  anrl  as  being  self-serving. 
Stone  7'.  Segur,  11  Allen  (Mass.) 
568. 

In  Ilolman  v.  Murdock,  34  Miss. 
27s,  where  the  question  at  issue  was 
as  to  the  intent  of  a  person  in  im- 
porting certain  slaves  into  the  state 
at  a  certain  time,  whether  for  pri- 
vate use  or  for  the  purpose  of  sale, 
his  declarations,  six  months  pre- 
viously, at  the  time  he  was  leaving  the 
state,  that  it  was  his  intention  to 
buy  negroes  and  bring  them  back  to 
Mississippi  and  use  them  for  pri- 
vate purposes,  were  held  incompetent 
as  not  being  contemporaneous  with 
the  main  fact  under  consideration  — 
namely,  the  importation  into  the 
state  —  as  having  no  tendency  to 
characterize  such  act.  The  court 
held  that  the  act  of  importation  was 
a  single  act,  not  continuous  for  a 
length  of  time,  but  confined  to  a  sin- 
gle point.     Handy,  J.,  dissents. 

94.  Viles  V.  City  of  Waltham,  157 
Mass.  542,  32  N.  E.  901,  34  Am.  St. 
Rep.  311;  Young  z'.  Power,  41  Miss. 
197;  Garber  v.  State,  4  Coldw. 
(Tenn.)  161;  Offutt  v.  Edwards,  9 
Rob.  (La.)  90.  See  also  Russell  v. 
Frisbie,   19  Conn.  205. 

Four  Months  Previously Where 

defendant's  property  has  been  at- 
tached on  the  ground  that  he  in- 
tended to  leave  the  state,  declara- 
tions of  defendant  made  four  months 
before  the  attachment,  to  the  effect 
that  he  intended  to  return  to  the 
state  and  had  not  abandoned  it  as 
his  residence,  are  competent.  Bige- 
low  V.  Bear,  64  Kan.  887,  68  Pac.  73. 

In  Baker  v.  Kelly,  41  Miss.  696, 
93  Am.  Dec.  274,  plaintiff  sued  out 
an  attachment  against  defendant  on 
the  ground  that  defendant  was  about 
to  remove  himself  out  of  the  state. 
It  was  held  that  the  question  whether 
defendant  was  about  to  remove  him- 
self from  the  state  at  the  time  of 
suing  out  the  attachment  was  a 
question    of    intention,    and    that    his 
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declarations  which  are  clearly  not  part  of  the  res  gestae  are  incom- 
petent."^ And  it  has  been  held  that  only  in  cases  of  extreme 
necessity  arising  from  the  peculiar  nature  of  the  subject  of  inquiry 
should  these  self-serving  declarations,  in  any  event,  be  admitted."" 


declarations  made  a  short  time  be- 
fore the  attachment  was  sued  out, 
although  not  in  the  presence  of 
plaintiff,  are  admissible  in  his  favor 
to  show  that  he  did  not  intend  to 
remove  from  the  state ;  and  his  acts 
and  conduct  both  a  short  time  be- 
fore and  after  that  time  are  also  ad- 
missible in  his  favor.  Contra,  see 
Baldwin  v.  Walker,  94  Ala.  514,  10 
So.   391. 

Declarations  Three  Weeks  Before. 
On  an  issue  as  to  whether  a  person 
in  removing  from  a  certain  town  on 
April  27th  intended  to  change  his 
domicile,  evidence  that  about  three 
weeks  before  his  removal  he  told  the 
person  in  whose  house  he  lived  that 
he  should  leave  such  town  before 
May  1st  and  move  with  his  family 
to  another  specified  town,  there  to  re- 
side with  his  brother  and  make  such 
brothers  house  a  home  until  he  went 
to  Illinois,  is  admissible  in  the 
party's  favor  as  a  part  of  the  res 
gestae.  The  court  said :  "  But  it  ap- 
pears to  us  that  the  declarations  of- 
fered to  be  proved  are  within  the 
qualification  of  the  rule.  They  were 
made  in  the  ordinary  course  of  busi- 
ness, and  in  relation  to  the  defend- 
ant's removal ;  and  they  were  made 
to  the  owner  of  the  house  in  which 
he  was  at  the  time  residing.  The 
giving  notice  of  his  intended  re- 
moval is  to  be  considered  an  act 
which  he  might  prove  in  any  case  in 
which  it  became  material ;  and  if  so, 
all  that  he  stated  explanatory  of  his 
intention  in  relation  to  his  removal 
seems  to  us  to  be  admissible  in  evi- 
dence." Kilburn  v.  Bennett,  3  JMetc. 
(Mass.)    199. 

95.  Nourse  v.  Nourse,  116  Mass. 
Id ;  McGee  v.  McGee,  26  N.  C. 
105;  Baldwin  v.  Walker,  94  Ala.  514, 
10  So.  391 ;  Baker  v.  Kelly,  41  Miss. 
696,  93  Am.  Dec.  274;  Taliaferro  v. 
Goudelock,  82  Tex.  521,  17  S.  W. 
792 ;  Hartman  v.  Keystone  Ins.  Co., 
21  Pa.  St.  466;  McKinnon  v.  Mes- 
ton,  104  Mich.  642,  62  N.  W.  1014. 


Subsequent  Declarations  of  De- 
fendant in  Attachment —  Where  an 
attachment  has  been  sued  out  on  the 
ground  that  defendant  was  about  to 
remove  from  the  state  with  the  in- 
tent to  defraud  his  creditors,  and  the 
plaintiff  has  shown  certain  declara- 
tions of  defendant  made  previous  to 
the  attachment  tending  to  establish 
such  intent,  the  defendant  cannot  be 
allowed  to  introduce  evidence  of 
other  of  his  declarations  made  after 
the  attachment  to  explain  away  ihe 
effect  of  his  previous  declarations. 
Tucker  v.  Frederick,  28  Mo.  574,  75 
Am.  Dec.  139. 

Where  a  brother  had  taken  out  a 
land  warrant  from  the  state  of 
Pennsylvania  in  the  name  of  "  Agnes 
Simpson,"  and  it  appeared  that  there 
were' two  persons  of  that  name  —  to 
wit,  the  daughter  of  the  person  who 
took  out  the  warrant  and  the  daugh- 
ter of  the  brother  of  such  person 
who  had  died  before  the  warrant  was 
taken  out  —  and  the  question  at  issue 
was  for  whom  was  the  warrant  taken 
out,  it  was  held  that  the  acts  and 
declarations  of  the  brother  who  took 
out  the  warrant  down  to  the  date 
thereof  were  competent  to  show  for 
whom  he  intended  it;  but  his  acts 
done  thereafter  were  incompetent 
because  he  then  for  the  first  time 
may  have  entertained  the  design  of 
making  the  land  his  own  by  setting 
up  his  daughter  as  being  the  origi- 
nal warrantee  and  a  trustee  for  his 
use;  and  an  act  of  his  obviously 
made  to  favor  that  design,  if  after 
the  date  of  the  warrant,  could  not 
be  urged  by  him  or  any  one  claiming 
under  him.  Simpson  v.  Hall,  4 
Serg.  &  R.   (Pa.)   337- 

Contra — In  Chase  v.  Chase,  66 
N.  H.  588,  29  Atl.  553,  the  court  said: 
"  His  intention  being  an  independ- 
ent question  tried,  his  declarations 
were  competent,  whether  res  gestae 
or  not." 

96.  Holman  v.  iMurdock,  34  Miss. 
275- 
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(2.)  Where  Intent  is  Relevant  as  a  Circumstance.  —  Where,  in  order 
to  prove  that  a  third  person  did  or  did  not  do  an  act,  or  the 
intention  with  which  he  did  such  act,  it  becomes  material  and  rele- 
vant as  one  circumstance  in  a  chain  of  circumstances"^  to  show  his 
state  of  mind  or  intent  at  some  previous  time,  his  declarations  or 
statements  as  to  his  then  existing  intention  or  state  of  mind,  made 
at  the  time  to  which  the  inquiry  relates,  and  in  a  natural  and  unsus- 
picious manner,  are  competent  evidence,  although  not  part  of  or 
accompanying  the  act  or  fact  in  issue,"®     Thus  where  the  inquiry 


97.  The  existence  of  an  intent  to 
do  an  act  is  relevant  to  show  that 
the  act  was  probably  done  as  in- 
tended. Rogers  v.  xManhattan  Life 
Ins.  Co.,  138  Cal.  285,  71  Pac.  348; 
Cook  V.  Moore,  11  Cush.  (Mass.) 
213;  People  V.  Stokes,  53  N.  Y.  164, 
13  Am.  Rep.  492;  State  v.  Morten- 
sen,  26  Utah  312,  72,  Pac.  562,  633. 

98.  United  States.  —  Insurance 
Co.  V.  Mosley,  8  Wall.  397;  Shar- 
land  V.  Insurance  Co.,  loi   Fed.  206. 

Alabama. — Jacobi  v.  State,  133 
Ala.  I,  S2  So.  158. 

California.  —  Rogers  v.  Manhat- 
tan Life  Ins.  Co.,  138  Cal.  285,  71 
Pac.  348. 

Colorado.  —  Denver  &  R.  G.  R.  Co. 
V.  Spencer,  25  Colo.  9,  52  Pac.  211. 

Dakota.  —  Territory  v.  Couk,  i 
Dak.    188,  47   N.  W.  395. 

Illi>wis.  —  Riggs  z'.  Powell,  142  111. 
453,  32  N.  E.  482. 

Massachusetts.  —  Viles  v.  City  cf 
Waltham,  157  Mass.  542,  32  N.  E. 
901,  34  Am.  St.  Rep.  311. 

Minnesota.  —  State  v.  Hayward,  62 
Minn.  474,  65  N.  W.  63,  concurring 
opinion  of  Start,  C.  J. ;  Hale  v.  Life 
I.  &  I.  Co.,  65  xMinn.  548,  68  N.  W. 
182. 

Missouri.  —  Folks  v.  Burnett,  47 
Mo.  App.  564. 

Nezv  Jersey.  —  Hunter  v.  State,  40 
N.  J.  L.  495. 

Nezv  York.  —  Smith  v.  National 
Benev.  Soc,  123  N.  Y.  85,  25  N.  E. 
197,  9  L.  R.  A.  616. 

Ohio.  —  Evans  v.  Lewis,  30  Ohio 
St.  11;  Railway  Co.  v.  Herrick,  49 
Ohio  St.  25,  29  N.  E.  1052. 

Texas.  —  Standard  L.  &  Ace.  Co. 
V.  Askew,  II  Tex.  Civ.  App.  59,  32 
S.  W.  31. 

Utah.  —  State  v.  Mortensen,  26 
Utah  312,  73   Pac.  562-568,  633. 
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Vermont.  —  State  v.  Howard,  32 
Vt.  380-404. 

Virginia.  —  Cluverius  v.  Com.,  81 
Va.   787-810. 

Washington.  —  State  v.  Power,  24 
Wash.  34,  63  Pac.   11 12. 

Wisconsin.  —  Rens  v.  Northwest- 
ern M.  R.  Ass'n,  100  Wis.  266,  75 
N.  W.  991. 

leading:  Case — In  Mutual  Life 
Ins.  Co.  V.  Hillmon,  145  U.  S.  285,  it 
was  held  that  two  letters  written  by 
a  person  shortly  before  the  time 
when  other  evidence  tended  to  show 
that  he  went  away  from  the  place 
where  the  letters  were  written,  in 
which  he  stated  in  efTect  that  he  had 
the  intention  of  going  on  such  jour- 
ney, were  admissible  as  verbal  acts 
tending  to  prove  that  he  had  the  in- 
tention of  going  on  such  journey,  and 
of  going  with  the  person  named  in 
such  letters.  The  court  said: 
"  When  the  intention  to  be  proved  is 
important  only  as  qualifying  an  act, 
its  connection  with  that  act  must  be 
shown,  in  order  to  warrant  the  ad- 
mission of  declarations  of  the  inten- 
tion. But  whenever  the  intention  is 
of  itself  a  distinct  and  material  fact 
in  a  chain  of  circumstances,  it  may 
be  proved  by  contemporaneous  oral 
or  written  declarations  of  the  party. 
The  existence  of  a  particular  inten- 
tion in  a  certain  person  at  a  certain 
time  being  a  material  fact  to  be 
proved,  evidence  that  he  expressed 
that  intention  at  that  time  is  as  di- 
rect evidence  of  the  fact  as  his  own 
testimony  that  he  then  had  that  in- 
tention would  be.  After  his  death 
there  can  hardly  be  any  other  way 
of  proving  it,  and  while  he  is  still 
alive  his  own  memory  of  his  state  of 
mind  at  a  former  time  is  no  more 
likely   to   be   clear  and  true   than   a 
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involves  the  question  as  to  whether  a  person  came  to  his  death  by 
suicide,  a  previous  intention  to  commit  suicide,  although  connected 
with  no  definite  act,  is  a  relevant  circumstance,  and  to  prove  such 
intent  evidence  of  his  declarations  and  expressions  at  the  time  such 
intent  is  claimed  to  have  existed  is  competent.®* 


bystander's  recollection  of  what  he 
then  said,  and  is  less  trustworthy 
than  letters  written  by  him  at  the 
very  time  and  under  circumstances 
precluding  a  suspicion  of  misrepre- 
sentation." 

In  Worth  v.  Chicago,  U.  &  St.  P. 
R.  Co.,  51  Fed.  171,  it  was  held 
that,  for  the  purpose  of  proving  that 
a  train  was  wrecked  by  the  inten- 
tional and  wrongful  act  of  some  dis- 
charged railroad  employes,  evidence 
that  some  of  said  employes  had 
made  threats  against  the  company, 
one  saying  "  he  would  ditch  the 
train,"  was  competent. 

In  Kilburn  r.  Bennett,  3  Mete. 
(Mass.)  199,  which  involved  the  in- 
tention of  the  declarant  in  leaving 
a  certain  town  where  he  had  for- 
merly resided,  his  declaration  made 
three  weeks  before  such  removal,  as 
to  his  intended  departure  and  its 
purposes,  was  held  competent. 

Limitations  of  Rule The  court, 

in  Com.  v.  Trefethen,  157  Mass.  180, 
31  N.  E.  961,  24  L.  R.  A.  23s,  held 
that  it  was  not  necessary  in  that 
case  to  determine  what  limitations,  if 
any,  in  practice  must  be  put  upon  the 
admission  of  the  class  of  evidence 
there  admitted  because  all  the  limi- 
tations existed  which  had  ever  been 
suggested  as  necessary.  The  decla- 
rant was  dead ;  she  had  had  an  op- 
portunity to  commit  suicide  and  it 
was  competent  for  the  jury  to  find 
that  she  had  a  motive  to  commit  it ; 
and  the  declaration,  if  made,  was 
made  under  circumstances  excluding 
any  suspicion  of  an  intention  to  make 
evidence  to  be  used  at  the  trial.  In 
Hale  V.  Life  I.  &  I.  Co.,  65  Minn. 
548,  68  N.  W.  182,  declarations  ut- 
tered two  years  before  death  threat- 
ening conditional  suicide  were  ex- 
cluded as  too  remote. 

Theory  of  These  Cases Some  of 

the  decisions  admit  this  class  of  tes- 
timony on  the  res  gestae  theory,  but 
in  reality  it   rests  upon  another  and 


independent  principle  —  viz.,  a  dis- 
tinct exception  to  the  hearsay  rule. 
Jacobi  V.  State,  133  Ala.  i,  32  So. 
158;  State  V.  Mortensen,  26  Utah 
312,  73  Pac.  562,  633. 

99.  Verbal  Acts  Not  Res  Gestae. 
In  the  leading  case  of  Com.  v.  Trefe- 
then, 157  Mass.  180,  31  N.  E.  961, 
24  L.  R.  A.  23s,  which  was  a  prose- 
cution for  murder,  the  defense  being 
that  the  deceased  committed  suicide 
by  drowning  herself,  it  was  held  that 
the  testimony  of  a  witness  (a  trance 
medium)  to  the  effect  that,  on  the 
day  previous  to  the  last  day  the  de- 
ceased was  seen  alive,  such  de- 
ceased called  on  the  witness  for 
consultation,  and  among  other 
things  declared  to  the  witness  that 
she  (deceased)  was  going  to  drown 
herself,  was  competent  and  admissi- 
ble as  evidence  of  the  intention  or 
state  of  mind  of  the  deceased  at  the 
time  when  uttered,  and  although  not 
admissible  as  res  gestae,  such  decla- 
rations were  held  admissible  as 
verbal  acts  indicating  such  intention. 
The  court  said :  "  The  fundamental 
proposition  is  that  an  intention  in  the 
mind  of  a  person  can  only  be  shown 
by  some  external  manifestation, 
which  must  be  some  look  or  appear- 
ance of  the  face  or  body,  or  some 
act  or  speech ;  and  that  proof  of 
either  or  all  of  these,  for  the  sole 
purpose  of  showing  the  existing  state 
of  mind  or  intention  of  the  person, 
is  proof  of  a  fact  from  which  the 
state  of  mind  or  intention  may  be 
inferred.  .  .  .  The  only  obvious 
distinction  between  speech  and  con- 
duct is  often  not  only  an  indication 
of  the  existing  state  of  mind  of  the 
speaker,  but  a  statement  of  a  fact 
external  to  the  mind,  and  as  evidence 
of  that  it  is  clearly  hearsay.  There 
is,  of  course,  danger  that  a  jury  may 
not  always  observe  this  distinction, 
but  that  has  not  availed  to  exclude 
testimony  which  is  admissible  for 
one   purpose  and   not  admissible  for 
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This  rule,  liowcvcr,  is  not  sanctioned  by  all  the  courts.  Many  of 
the  decisions  expressly  criticize  and  disapprove  of  it,  and  exclude 
all  such  declarations  offered  to  show  intent  unless  clearly  a  part 
of  the  res  gestae.^ 

b.  Declarations  of  Third  Persons.  —  The  declarations  of  third  per- 
sons made  to  or  communicated  to  the  actor  before  the  act  may  be 
relevant  to  establish  the  information  possessed  by  him  and  on  which 
he  acted,  and  therefore  competent  to  prove  the  intent  with  which  he 
thereafter  did  the  act.^ 


another,  to  which  there  is  danger  the 
jury  may  apply  it.  .  .  .  It  may 
also  be  thought  that  speech  is  a  less 
trustworthy  indication  of  what  is 
really  in  the  mind  of  the  speaker  than 
acts  or  appearance,  but  this,  if  it  be 
so,  also  affects  the  weight  of  the  evi- 
dence. Certainly,  to  confine  the  evi- 
dence to  acts,  appearance,  or  speech 
which  is  wholly  involuntary,  would 
be  impracticable  and  unreasonable, 
for  almost  every  expression  of 
thought  or  feeling  can  be  simulated ; 
and  although  evidence  of  the  con- 
scious declarations  of  a  person  as 
indications  of  his  state  of  mind  has 
in  it  some  of  the  elements  of  hear- 
say, yet  it  closely  resembles  evidence 
of  the  natural  expressions  of  feeling, 
which  has  always  been  regarded  in 
the  law  not  as  hearsay,  but  as  orig- 
inal evidence.  .  .  .  On  principle, 
therefore,  we  think  it  clear  that  when 
evidence  of  the  declarations  of  a  per- 
son is  introduced  solely  for  the  pur- 
pose of  showing  what  the  state  of 
mind  or  intention  of  that  person  was 
at  the  time  the  declarations  were 
made,  the  declarations  are  to  be  re- 
garded as  acts  from  which  the  state 
of  mind  or  intention  may  be  in- 
ferred in  the  same  manner  as  from 
the  appearance  of  the  person,  or  his 
behavior,  or  his  actions  generally." 

1.  Connecticut.  —  State  v.  Dart, 
29  Conn.    153,  76  Am.   Dec.  596. 

Illinois.  —  Chicago  &  E.  I.  R. 
Co.  V.  Chancellor,  165  111.  438,  46  N. 
E.  269. 

Indiana.  —  Hauk  v.  State,  148  Ind. 
238,  46  N.   E.   127. 

Massachusetts.  —  Com.  v.  Felch, 
132  Mass.  22,  overruled  in  Com.  v. 
Trefethen,  157  Mass.  180,  31  N.  E. 
961,  24  L.  R.  A.  235. 
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Michigan.  —  Schultz  v.  Schultz, 
113  Mich.  502,  71  N.  W.  854. 

Missouri.  —  State  v.  Punshon,  124 
Mo.  448,  27  S.  W.  iiii;  State  v. 
Fitzgerald,  130  Mo.  407,  32  S.  W. 
1 1 13,  expressly  disapproving  Com.  v. 
Trefethen,  157  Mass.  180,  31  N.  E. 
961,  24  L.   R.   A.  235. 

Nezv  Hampshire.  —  State  v.  Wood, 
53   N.   H.  484. 

Oregon.  —  State  v.  Anderson,  TO 
Or.  448. 

Virginia.  —  McBride  v.  Com.,  95 
Va.  818,  30  S.   E.  454- 

In  Siebert  v.  People,  143  111.  571, 
32  N.  E.  431,  which  was  a  trial  for 
murder,  the  defense  contending  that 
the  deceased  had  committed  suicide, 
it  was  held  that  evidence  that  the  de- 
ceased, at  different  times  within  a 
year  prior  to  his  last  sickness  and 
death,  made  threats  that  he  intended 
to  take  his  own  life,  was  incompetent 
as  forming  no  part  of  the  res  gestae 
and  not  being  accompanied  by  any 
act  of  the  deceased  which  they  might 
characterize  or  explain,  "but  would 
seem  naked  declarations  offered  as 
original  evidence."  It  appeared  that 
the  deceased,  came  to  his  death  from 
arsenical  poisoning,  and  that  it  was 
a  question  for  the  jury  whether  such 
poison  was  administered  by  defend- 
ant or  by  deceased,  or  by  some  other 
person.  This  case  follows  Com.  v. 
Felch,  132  Mass.  22,  and  criticises 
and  refuses  to  follow  Com,  v.  Trefe- 
then, 157  Mass.  180,  31  N.  E.  961,  24 
L.   R.  A.  235. 

But  Compare  Nordgren  v.  People, 
211  111.  425,  71  N.  E.  1042,  wherein 
such  declarations  are  held  competent 
in  connection  tvith  previous  acts  in- 
dicating an  intention  to  commit  sui- 
cide. 

2.     Long   V.    Rogers,    17   Ala.   540; 
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D.  Acts  and  Conduct.  —  a.  Generally. — The  acts  and  conduct 
of  a  person  relating  to  the  main  act  or  transaction,  occurring  before,^ 
at  the  time  of*  and  after  such  act  or  transaction,  if  not  so  remote 


Chick  V.  Sisson,  95  Mich.  412,  54  N. 
W.  895;  Knowlton  v.  Clark,  25  Ind. 
395;  Cortland  Co.  v.  Herkimer  Co., 
44  N.  Y.  22;  Friend  v.  Hamill, 
34  Md.  298;  Perkins  v.  Attaway,  14 
Ga.  27. 

Where  the  question  involved  the 
intent  of  plaintiff  in  suing  out  the 
attachment  on  the  ground  of  defend- 
ant's intent  to  defraud  his  credit- 
ors, the  declarations  of  a  third  per- 
son made  to  the  plaintiff  before  the 
attachment  as  to  the  intent  of  de- 
fendant in  the  doing  of  certain  acts 
were  held  competent.  O'Neil  t'.  Wills 
Point  Bank,  67  Tex.  36,  2  S.  W.  754- 

In  Edy  V.  McCoy,  20  Ala.  403, 
where  defendant  was  sued  for  the 
board  of  an  orphan  child,  evidence 
that  when  the  child  came  to  defend- 
ant's house  she  said  that  she  had  not 
been  well  treated  at  the  place  where 
she  formerly  resided,  and  that  she 
wanted  to  stay  with  defendant  un- 
til he  could  send  her  to  the  plaintiff, 
was  held  admissible  as  tending  di- 
rectly to  show  the  intent  of  defend- 
ant in  receiving  and  taking  tempo- 
rary charge  of  the  child,  and  that 
his  purpose  was  not  to  keep  her  as 
a   permanent  member  of  his   family. 

Good  Faith  of  Purchaser — In 
an  action  involving  the  good  faith 
of  a  purchaser  of  personal  property 
consisting  of  goods  and  chattels  used 
in  a  hotel,  no  actual  change  of  pos- 
session having  taken  place  at  the 
time  of  the  sale,  and  the  creditors  of 
the  vendor  claiming  fraud  in  the 
purchase,  evidence  on  the  part  of 
such  purchaser  that  "  several  rail- 
road men  boarding  in  the  hotel  came 
to  him  and  begged  him  not  to  turn 
them  out,  saying  that  they  could  not 
at  that  time  get  shelter  for  their 
families  in  any  other  house,"  is  rele- 
vant and  competent  as  showing  a 
reason  for  the  purchaser's  not  tak- 
ing possession  of  the  goods  and 
showing  his  good  faith  in  the  trans- 
action.    Locke   V.    Hedrick,   24    Kan. 

763- 
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People,  10  Mich.  212,  81  Am.  Dec. 
781,  the  defendant  was  charged  with 
assault  with  intent  to  commit  mur- 
der, and  it  was  held  that  the  state- 
ment of  a  third  person  made  to  de- 
fendant just  previous  to  the  assault 
to  the  effect  that  the  victim  had  been 
in  intimate  relations  with  defend- 
ant's wife,  was  competent. 

3.  Lane  v.  Moore,  151  Mass.  87, 
23  N.  E.  828,  21  Am.  St.  Rep.  430; 
Cheswell  v.  Eastham,  16  N.  H.  296; 
Ross  V.  State,  62  Ala.  224;  Sherman 
V.  Wilder,  106  Mass.  537;  State  v. 
Nugent,  71  Mo.  136. 

Assault  With  Intent  to  Kill. 
Previous  Difficulty.  —  On  a  prosecu- 
tion charging  defendant  with  an  as- 
sault on  the  prosecuting  witness 
with  a  pistol  with  intent  to  kill,  tes- 
timony that  the  defendant  and  pros- 
ecuting witness  had  a  difficulty  a  few 
days  before,  and  the  defendant  then 
put  his  hand  in  his  pocket  as  if  to 
draw  a  weapon,  was  held  competent 
as  tending  to  prove  the  willfulness 
of  the  act  charged  in  the  indictment 
and  the  intention  with  which  it  was 
done.  State  v.  Mounce,  106  Mo.  226, 
17   S.  W.  226. 

Previous  Conduct  to  Show  G-ood 
Faith.  —  In  an  action  involving  the 
good  faith  of  a  creditor  in  drawing 
an  order  on  his  debtor  in  favor  of  a 
third  person,  evidence  going  to  show 
a  previous  pledge  of  the  fund,  on 
which  the  order  was  drawn,  to  the 
assignee,  is  competent.  McEwen  v. 
Johnson,  7  Cal.  258. 

Criminal  Intent — The  acts  and 
conduct  of  a  defendant  charged  with 
a  crime,  both  before  and  after  the 
act,  if  logically  connected  therewith, 
are  relevant  and  admissible  to  show 
the  criminal  intent  therein.  Lamb  7'. 
State,  66  Md.  285,  7  Atl.  399;  Wil- 
liams V.  People,  166  111.  132,  46  N. 
E.  749;  Wallace  v.  State,  41  Fla.  547, 
26  So.  713;  Com.  V.  Abbott,  130 
Mass.  472;  State  v.  Lewis,  45  Iowa 
20. 

4.  Olds  V.   Powell,  7  Ala.  652,  42 
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as  to  have  no  logical  bearing  thereupon,'*  are  competent  evidence 
prove  his  intent  therein. 


to 


pro\ 

Am.  Dec.  605 ;  Brook  v.  Latimer,  44 
Kan.  431,  24  Pac.  946,  21  Am.  St. 
Rep.  292;  State  v.  Lewis,  45  Iowa  20. 

Res  Gestae — All  the  acts  and 
conduct  of  a  party  constituting  part 
of  the  res  gestae  of  an  act  or  oflfense 
are  competent.  People  v.  Machen, 
loi  Mich.  400,  59  N.  W.  664. 

Inconsistent   Conduct To   prove 

that  a  party's  intent  at  a  certain  time 
was  different  from  that  which  he 
claims  it  was,  evidence  of  his  acts 
and  conduct  at  such  time  inconsist- 
ent with  such  alleged  intent  is  com- 
petent. Moore  v.  Lea,  32  Ala.  375 ; 
Gwynn  v.  Homan,  15  Ind.  2or.  See 
also  Tompkins  v.   State,   17  Ga.  356. 

5.  United  States.  —  Potter  v.  Phe- 
nix  Ins.  Co.,  63  Fed.  382. 

Connecticut.  —  Elwell  v.  Russell, 
71  Conn.  462,  42  Atl.  862. 

Indiana.  —  Lanter  v.  M'Ewen,  8 
Blackf,  495. 

Iowa.  —  State  v.  Lewis,  45  Iowa 
20. 

Massachusetts.  —  Sherman  v.  Wil- 
der, 106  Mass.  537;  Lane  v.  Moore, 
151  Mass.  87,  23  N.  E.  828,  21  Am. 
St.  Rep.  430;  Pickens  v.  Davis,  134 
Mass.  252,  45  Am.  Rep.  322;  Wil- 
liams V.  Woodman,  8  Pick.  78. 

Michigan.  —  Hill  v.  Goodrich,  39 
Mich.  439;  Chick  v.  Session,  95 
Mich.  412,  54  N.  W.  895. 

Mississippi.  —  Childress  v.  Ford, 
10  Smed.  &   M.  25. 

Missouri.  —  Patterson  v.  Camden, 
25  Mo.   13. 

New  Hampshire.  —  Lovell  v. 
Briggs,  2  N.  H.  218. 

N^ew  York.  —  Von  Bruck  v.  Pey- 
ser, 4  Rob.  514. 

Pennsylvania.  —  Whitehead  v. 
Bank  of  Pittsburg,  2  Watts  &  S. 
172. 

Texas.  —  White  v.  State,  1 1  Tex. 
386. 

Vermont.  —  Briggs  v.  Town  of 
Georgia,  15  Vt.  61 ;  Lewis  v.  Bar- 
ker, 55  Vt.  21 ;  Whitney  Wagon 
Wks.  V.  Moore,  61  Vt.  230,  17  Atl. 
1007. 

Subsequent  Conduct  to  Prove  In- 
tent  in   Prior   Contract The   con- 
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tinuous  conduct  of  the  parties  for  a 
long  time  relative  to  the  subject- 
matter  of  the  contract  and  in  pursu- 
ance of  its  terms  —  every  act  point- 
ing in  the  same  direction  —  may 
make  the  intent  as  clear  as  the  most 
precise  language,  and  is  competent 
and  admissible.  St.  Louis  Gaslight 
Co.  V.  City  of  St.  Louis,  46  Mo.  121. 

Uncertainty     in    Deed,  —  Acts     of 

Party  Thereunder The    intent    of 

the  parties  in  an  uncertain  deed  may 
be  shown  by  evidence  of  the  subse- 
quent acts  and  conduct  of  the  parties 
in  their  treatment  of  the  property. 
Lovcjoy  V.  Lovett,  124  Alass.  270. 

Repetition    of   Alleged    Wrongful 

Act Where    defendant   is  charged 

with  wrongfully  and  maliciously  su- 
ing out  an  attachment  against 
plaintiff,  evidence  that  about  a  week 
after  the  issue  of  the  attachment  in 
suit  defendant  sued  out  a  second  at- 
tachment is  relevant  on  the  question 
of  intention  where  it  appears  that 
there  was  no  ground  for  the  first  at- 
tachment.    Ryall  V.  Marx,  50  Ala.  31. 

Larceny.  —  Felonious  Intent. 
Where  defendant  was  charged  with 
larceny  of  a  deed,  proof  that  he  ob- 
tained possession  of  the  deed  under 
pretense  that  it  was  only  for  a  tem- 
porary purpose,  and,  thus  securing 
possession  of  it,  had  it  placed  upon 
record,  is  competent  evidence  of  an 
original  felonious  intent.  State  v. 
Hall,  85  Mo.  669. 

Good  Faith  of  Vendee  in  Purchase. 
The  subsequent  acts  and  conduct  of 
the  vendee  in  relation  to  the  prop- 
erty are  competent  to  show  that  his 
intent  in  the  prior  purchase  was  not 
fraudulent,  but  that  he  acted  in  good 
faith.  Boyden  v.  Moore,  11  Pick. 
(Mass.)  362.  But  see  Law  v.  Pay- 
son,  22  Me.  521. 

Conduct   of  Person   in  Respect  to 

Ambiguous  Instrument Where    it 

is  doubtful  on  the  face  of  an  instru- 
ment whether  the  person  executing 
it  intended  it  to  operate  as  a  deed 
or  will,  the  intention  of  such  person 
may  be  ascertained  not  only  from  the 
contents  of  the  instrument,  but  also 
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b.  Other  Similar  Acts  and  Offenses. — (1.)  In  General,  — In  all 
cases  in  which  the  guilty  knowledge  or  intent  of  a  party  in  the  act 
or  transaction  in  question  is  an  essential  element,  evidence  of  other 
similar  acts  or  offenses  committed  by  such  party,  or  in  which  he 
bore  a  part,  and  happening  at  or  about  the  same  time,  is  relevant 
and  competent  to  sliow  such  intent.^ 


from  the  evidence  showing  how  such 
person  really  considered  it.  Robert- 
son V.  Dunn,  6  N.  C.  135,  5  Am. 
Dec.  525. 

6.  England.  —  Blake  v.  Assurance 
Soc,  4  C.  P.  'Div.  94;  Railroad  v. 
Forbes,  7  Car.  &  P.  224;  Irving  v. 
Motley,  7  Bing.  543. 

United  States.  —  American  Surety 
Co.  V.  Pauly,  72  Fed.  470;  Butler  v. 
Watkins,  13  Wall.  456;  Castle  v. 
Bullard,  22,  How.  172;  United  States 
V.  Flemming,  18  Fed.  907 ;  Mutual 
L.  Ins.  Co.  V.  Armstrong,  117  U.  S. 
591 ;  Withaup  v.  United  States,  127 
Fed.  530. 

Alabama.  —  Lawrence  v.  State,  84 
Ala.  424,  5  So.  2?) ;  Davidson  v.  Kahn, 
119  Ala.  364,  24  So.  583;  Stanley  v. 
State,  88  Ala.  154,  7  So.  273. 

Arizona.  —  Qualey  v.  Territory,  68 
Pac.  546. 

Arkansas.  —  Baker  v.  State,  4  Ark. 
56;  Dunn  V.  State,  2  Ark.  229,  35 
Am.  Dec.  54. 

California.  —  People  v.  Gray,  66 
Cal.  271,  5  Pac.  240;  Bancroft  v. 
Heringhi,    54    Cal.    120. 

Colorado.  —  Housh  z'.  People,  24 
Colo.  262,  50  Pac.   1036. 

Connecticut.  — Hoxie  v.  Home  Ins. 
Co.,  ^2  Conn.  21,  85  Am.  Dec.  240; 
Luckey  v.  Roberts,  25  Conn.  486. 

Florida.  —  West  Florida  L.  Co.  v. 
Studebaker,  27  Fla.  28,  19  So.  176; 
Killins  V.  State,  28  Fla.  313,  9  So. 
711  ;  Wallace  v.  State,  41  Fla.  547, 
26  So.  713. 

Georgia.  —  Farmer  v.  State,  106 
Ga.  41,  28  S.  E.  26;  Haskins  v.  State, 
II   Ga.  92. 

Illinois.  —  Lockwood  v.  Doane,  107 
111.  235 ;  Huthmacher  z\  Lowman,  66 
111.   App.  448. 

Indiana.  —  Crum  v.  State,  148  Ind. 
401,  47  N.  E.  833. 

lozva.  —  State  v.  Jamison,  74  Iowa 
613,  38  N.  W.  509;  Cox  Shoe  Co.  v. 


Adams,  105  Iowa  402,  75  N.  W.  316; 
State  V.  Prins,  113  Iowa  72,  84  N. 
W.  980. 

Kansas.  —  Elerick  v.  Reid,  54  Kan. 
579,  38  Pac.  814. 

Kentucky.  —  First  Nat.  Bank  v. 
Wisdom,   III   Ky.  135,  63  S.  W.  461. 

Louisiana.  —  State  v.  Porter,  45 
La.  Ann.  661,  12  So.  832;  State  v. 
Johnson,  11 1  La.  935,  36  So.  30. 

Maine.  —  Nichols  v.  Baker,  75  Me. 
334;   Hawes  v.  Dingley,  17  Me.  341. 

Maryland.  — BtW  v.  State,  57  Md. 
108;  Carnell  v.  State,  85  Aid.  I,  36 
Atl.  117;  McAleer  v.  Horsey,  35  Md. 

439- 

Massachusetts.  —  Haskins  v.  War- 
ren, 115  Mass.  514;  Com.  v.  Tuck- 
erman,  10  Gray  173;  Rowley  v.  Bige- 
low,  12  Pick.  307,  23  Am.  Dec.  607 ; 
Stockwell     V.    Selloway,     113     Mass. 

384. 

Michigan.  —  Oliver  v.  Perkins,  92 
Mich.  304,  52  N.  W.  609;  French  v. 
Ryan,  104  Mich.  625,  62  N.  W.  1016; 
Beard  v.  Hill,  131  Mich.  246,  90  N. 
W.  1065;  People  V.  Summers,  115 
Mich.  537,  72,  N.  W.  818. 

M  i  n  n  e  s  o  t  a.  —  Manwaring  v. 
O'Brien,  75  Minn.  542,  78  N.  W.  i  ; 
Berkey  v.  Judd,  22  Minn.  287. 

Missouri. —  State  v.  Pennington, 
124  Mo.  388,  27  S.  W.  1 106;  State  v. 
Wilson,  143  Mo.  334,  44  S.  W.  722 ; 
State  V.  Hodges,  144  Mo.  50,  45  S. 
W.  1093. 

Montana.  —  State  v.  Shafer,  26 
Mont.  II,  66  Pac.  463. 

Nebraska.  —  Knights  v.  State,  58 
Neb.  225,  78  N.  W.  508,  76  Am.  St. 
Rep.  78;  Burlingim  v.  State,  61  Neb. 
276,  85  N.  W.  76;  Barbar  v.  Martin, 
93  N.  W.  722. 

Nevada.  —  Swinney  v.  Patterson, 
25  Nev.  411,  62  Pac.  i. 

Nezv  Hampshire.  —  State  v.  La- 
page,  57  N.  H.  245,  24  Am.  Rep.  69; 
Perkins  v.   Prout,  47   N.   H.  387,  93 
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Am.  Dec.  449;   Bradley  z'.  Obear,   10 

N.  H.  477- 

Nciv  Jersey.  —  State  v.  Robinson, 
16  N.  J.  L.  507;  State  v.  Raymond, 
53  N.  J.  L.  260,  21  Atl.  328. 

Nezv  York.  —  Mayer  v.  People,  80 
N.  Y.  364;  Miller  v.  Barber,  66  N. 
Y.  558;  Hall  V.  Naylor,  i8  N.  Y. 
588;  Hathorne  v.  Hodges,  28  N.  Y. 
486;  People  V.  Dimick,  107  N.  Y.  13, 
14  N.  E.   178. 

North  Carol'ma.  —  State  v.  Wal- 
ton, 114  N.  C.  783,  18  S.  E.  945; 
State  V.  Register,  133  N.  C.  746,  46 
S.  E.  21. 

North  Dakota.  —  State  v.  Fallon,  2 
N.  D.  510,  52  N.  W.  318. 

0/no.  —  Tarbox  v.  State,  38  Ohio 
St.  581. 

Oregon.  —  State  v.  Savage,  36  Or. 
191,  60  Pac.  610. 

Pennsylvania. — Com.  v.  Kerrigan, 
44  Pa.  St.  386;  Schofield  v.  Shiffer, 
156  Pa.  St.  65,  27  Atl.  69;  Goersen 
V.  Com.,  99  Pa.  St.  388. 

Rhode  /.y/a«rf.  —  State  v.  McDon- 
ald,  14  R.   I.  270. 

South  Carolina.  —  Brown  v.  New- 
ell, 64  S.  C.  27,  41   S.  E.  835- 

South  Dakota.  —  State  v.  Phelps, 
5  S.  D.  480,  59  N.  W.  471- 

Texas.  —  Barton  v.  State,  28  Tex. 
App.  483,  13  S.  W.  781;  Burks  v. 
State  (Tex.  Civ.  App.),  6  S.  W.  300; 
Dwyer  v.  Bassett,  i  Tex.  Civ.  App. 
513,  21  S.  W.  621. 

'Vermont.  —  Eastman  v.  Premo,  49 
Vt.  355,  24  Am.  Rep.  142 ;  McCasker 
V.  Enright,  64  Vt.  488,  24  Atl.  249, 
2,2,  Am.  St.  Rep.  938. 

Virginia.  —  Piedmont  Bank  v. 
Hatcher,  94  Va.  229,  26  S.  E.  505 ; 
Wilson  V.  Carpenter,  91  Va.  183,  21 
S.  E.  243,  50  Am.  St.  Rep.  824; 
Trogdon  v.  Com.,  31   Gratt.  862. 

Washington.  —  Stack  v.  Nolte,  29 
Wash.    188,   69   Pac.    753. 

Wyoming.  —  Edelhoff  v.  State,  5 
Wyo.  19,  36  Pac.  627. 

In  Bottomley  v.  United  States,  i 
Story  (U.  S.)  135,  Story,  J.,  says: 
"  In  all  cases,  where  the  guilt  of  the 
party  depends  upon  the  intent,  pur- 
pose or  design  with  which  an  act  is 
done,  or  upon  his  guilty  knowledge 
thereof,  I  understand  it  to  be  a  gen- 
eral rule  that  collateral  facts  may  be 
examined  into,   in   which   he  bore  a 
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part,  for  the  purpose  of  establishing 
such  guilty  intent,  design,  purpose 
or  knowledge." 

Story,  J.,  in  Wood  v.  United 
States,  16  Pet.  (U.  S.)  342,  in  speak- 
ing of  the  admissibility  of  this  class 
of  evidence  to  establish  fraudulent 
intent,  said :  "  The  question  was  one 
of  fraudulent  intent  or  not;  and 
upon  questions  of  that  sort,  where 
the  intent  of  the  party  is  the  matter 
in  issue,  it  has  always  been  deemed 
allowable,  as  well  in  criminal  as  in 
civil  cases,  to  introduce  evidence  of 
other  acts  and  doings  of  the  party 
of  a  kindred  character,  in  order  to 
illustrate  or  establish  his  intent  or 
motive  in  the  particular  act,  directly 
in  judgment.  Indeed,  in  no  other 
way  would  it  be  practicable,  in  many 
cases,  to  establish  such  intent  or  mo- 
tive, for  the  single  act  taken  by  it- 
self may  not  be  decisive  either  way; 
but  when  taken  in  connection  with 
others  of  the  like  character  and  na- 
ture, the  intent  and  motive  may  .be 
demonstrated  almost  with  a  conclu- 
sive certainty.  .  .  .  They  [such 
other  acts]  constitute  exceptions  to 
the  general  rule,  excluding  evidence 
not  directly  comprehended  within 
the  issue ;  or  rather,  perhaps,  it  may 
with  more  certainty  be  said,  the  ex- 
ception is  necessarily  embodied  in 
the  very  substance  of  the  rule;  for 
whatever  does  legally  conduce  to  es- 
tablish the  points  in  issue  is  neces- 
sarily embraced  in  it,  and  therefore 
a  proper  subject  of  proof,  whether 
it  be  direct  or  only  presumptive." 

In  Bell  V.  State,  57  Md.  108,  the 
court  said :  "  When  it  has  been 
shown  that  the  party  charged  has 
done  the  act  for  which  he  is  indicted, 
the  question  still  remains  whether  he 
committed  it  with  guilty  knowledge, 
or  whether  he  acted  under  a  mistake; 
evidence  which  tends  to  prove  that 
he  was  pursuing  a  course  of  similar 
acts  raises  a  presumption  that  he 
was  not  acting  under  a  mistake,  but 
with  a  guilty  knowledge  and  intent, 
and  is  admissible  for  that  purpose." 
Contra.  —  Some  of  the  decisions  in 
Nebraska  seem  to  be  opposed  to  this 
rule.  See  Davis  v.  State,  54  Neb. 
177,  74  N.  W.  599,  and  cases  cited. 
But  the  reason  for  this  seems  to  be 
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(2.)  Reason  for  Rule.  —  The  basic  principle  underlying  this  impor- 
tant rule  of  evidence  is  the  logical  doctrine  that  although  the  doing 
of  a  single  act  may  be  attributed  to  an  innocent  or  a  wrongful  intent, 
still,  if  it  be  shown  that  such  act  has  occurred  two  or  more  times 
under  similar  circumstances  and  in  each  case  has  resulted  in  a  wrong, 
the  hypothesis  of  innocent  intent  or  mistake  in  the  given  instance 
becomes  less  plausible  and  the  probal)ility  of  a  guilty  or  w^rongful 
intent  more  probable  with  each  recurrence  of  such  action.'' 

(3.)  Applies  Equally  to  Civil  and  Criminal  Cases.  —  (A.)  Generally. 
This  rule  is  applicable  equally  to  criminal  and  civil  cases.^ 

(B.)  Illustrations  of  the  Rule.  —  Criminal  Offenses. —  This  char- 
acter of  evidence  has  been  held  competent  to  establish  the  criminal 
intent  where  the  ofifense  charged  was  abortion,*^  arson/''  counterfeit- 


that  in  actions  for  deceit  and  in 
prosecutions  for  false  pretenses  the 
element  of  intent,  in  that  state,  is 
immaterial.  See  articles  "  False 
Pretenses  "  and  "  Fraud." 

7.  Blake  v.  Assurance  Co.,  L.  R. 
4  C.  P.  Div.  94;  State  v.  Lapage,  57 
N.  H.  245,  24  Am.  Rep.  69;  Penn 
Mut.  L.  Ins.  Co.  V.  ]Mechanics  S.  B. 
&  T.  Co.,  y2  Fed.  413;  American 
Surety  Co.  v.  Pauly,  72  Fed.  470; 
Bottomly  v.  United  States,  i  Story 
(U.  S.)  135;  State  V.  Houston,  i 
Bail.  (S.  C.)  300. 

Peckham,  J.,  in  People  r.  Sharp, 
107  N.  Y.  427,  14  N.  E.  319,  I  Am. 
St.  Rep.  851,  uses  this  language: 
"  There  is  a  class  of  cases  in  which 
such  evidence  is  admitted  where  it 
is  material  to  show  guilty  knowledge 
of  the  character  of  the  act  committed 
by  the  prisoner.  A  good  illustration 
of  this  class  of  cases  is  in  the  trial 
of  an  indictment  for  passing  counter- 
feit money.  Evidence  of  the  passage 
of  like  money  within  a  reasonable 
time  before  or  after  the  commission 
of  the  offense  for  which  the  prisoner 
is  on  trial  is  admitted  for  the  pur- 
pose of  showing  that  when  he  passed 
the  money  in  question  it  was  not 
through  ignorance  of  its  character, 
A  man  might  think  the  money  he 
passed  was  good,  and  he  might  be 
mistaken  once,  or  even  twice ;  but 
the  presumption  of  mistake  lessens 
with  every  repetition  of  the  act  of 
passing  money  really  counterfeit. 
Hence  evidence  of  such  repetition 
bears    directly    and    materiallj'   upon 


the  issue  before  the  jury.  To  this 
same  class  would  belong  the  case  tf 
an  indictment  for  shooting  an  indi- 
vidual. For  the  purpose  of  proving 
that  the  shooting  was  not  accidental, 
where  such  a  fact  is  claimed,  evi- 
dence may  be  given  of  efforts,  or 
even  threats,  made  by  the  defend- 
ant to  shoot  the  same  individual  on 
prior  occasions.  Thus  the  proba- 
bility of  the  shooting  being  acci- 
dental is  lessened  by  showing  prior 
efforts  or  threats  to  accomplish  the 
same  act  for  which  the  prisoner  is 
on  trial.  Cases  of  embezzlement 
and  of  obtaining  money  or  other 
property  by  false  pretenses  come  un- 
der the  same  general  rule.  A  man 
indicted  for  the  embezzlement  of 
funds  by  false  entries  might  claim, 
wath  some  degree  of  plausibility  per- 
haps, that  the  entry  was  a  mistake, 
but  the  probability  of  such  mistake 
would  be  greatly  lessened  by  proof 
that  other  false  entries  of  the  same 
kind  had  been  made  at  or  about  the 
same  time  by  the  same  person." 

8.  United  States  v.  Snyder,  14 
Fed.  554;  Wood  V.  United  States,  16 
Pet.  (U.  S.)  342.  This  is  apparent 
from  the  cases  cited  in  note  74,  ante. 

9.  Lamb  v.  State,  66  Md.  285,  7 
Atl.  399;  People  V.  Seaman,  107 
Mich.  348,  65  N.  E.  203,  61  Am.  St. 
Rep.  326;  Com.  v.  Corkin,  136  Mass. 
429. 

10.  Com.  v.  McCarthy,  119  Mass. 
354;  Rafferty  r.  State,  91  Tenn.  655, 
16  S.  W.  728. 
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ing^,"     embezzlement,^^     extortion,"     false     pretenses,^*     forgery," 
homicide,'"  larceny,'^  rape,'®  and  many  other  criminal  offenses."* 


11.  Bersch  v.    State,    13   Ind.   434, 

74  Am.  Dec.  263. 

12.  People  V.  Bidleman,  104  Cal. 
608,  38  Pac.  502;  People  v.  Haw- 
kins, 106  Mich.  479,  64  N.  W.  736; 
Wolfson  V.  United  States,  loi  Fed. 
430. 

Acts  Committed  in  Same  Employ- 
ment—  In  a  prosecution  for  em- 
bezzlement, evidence  of  numerous 
other  acts  of  embezzlement  commit- 
ted by  the  defendant  in  addition  to 
the  one  charged  in  the  information, 
such  other  acts  being  committed  in 
the  same  employment  and  office,  is 
admissible  to  show  that  in  the  par- 
ticular act  complained  of  there  ex- 
isted a  guilty  intent  to  appropriate 
and  convert  the  money  to  defend- 
ant's own  use.  People  v.  Gray,  66 
Cal.  271,  5   Pac.  240. 

13.  State  V.  Lewis,  96  Iowa  286, 
65  N.  W.  295 ;  Wallace  v.  State,  41 
Fla.  547,  26  So.  713. 

14.  State  V.  Brady,  100  Iowa  191, 
69  N.  W.  290,  62  Am.  St.  Rep.  560, 
36  L.  R.  A.  693;  State  V.  Soper,  118 
Iowa  I,  91  N.  W.  774;  Com.  v. 
Lubinsky,  182  Mass.  142,  64  N.  E. 
966;   State  V.  Wilson,  72  Minn.  522, 

75  N.  W.  715;  State  v.  Turley,  142 
Mo.  403,  44  S.  W.  267;  People  v. 
Dimick,  107  N.  Y.  13,  14  N.  E.  178; 
People  V.  Henssler,  48  Mich.  49,  11 
N.  W.  804. 

Contra.  —  Morgan  v.  State,  56 
Neb.  696,  77  N.  W.  64,  but  this  is 
evidently  divided  on  the  rule  in  Ne- 
braska that  in  such  cases  intent  is 
immaterial. 

15.  People  V.  McGlade,  139  Cal. 
66,  72  Pac.  600;  Com.  v.  White,  145 
Mass.  392,  14  N.  E.  611;  State  v. 
]\Iinton,  116  Mo.  605,  22  S.  W.  808 
People  V.  Everhardt,  104  N.  Y.  591 
II  N.  E.  62.  But  see  People  v 
Dickie,  42  N.  Y.  St.  888,  17  N.  Y 
Supp.  SI. 

16.  West  V.  State,  42  Fla.  244,  28 
So.  430;  Goersen  v.  Com.,  99  Pa.  St. 
388.     And  see  article  "  Homicide.'' 

In  People  v.  Craig,  iii  Cal.  460, 
44  Pac.  186,  defendant  was  charged 
with  the  murder  of  his  wife,  and,  to 
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prove  the  intent,  it  was  held  that 
evidence  to  the  effect  that  twenty 
minutes  later  in  another  part  of  the 
city,  about  three  miles  distant  from 
the  place  of  the  homicide,  defendant 
shot  the  mother  and  father  of  the  de- 
ceased, was  competent. 

17.  Crum  v.  State,  148  Ind.  401, 
47  N.  E.  833;  People  V.  Machen,  loi 
Mich.  400,  59.  N.  W.  664;  Housh  v. 
People,  24  Colo.  262,  50  Pac.  1036; 
People  V.  Robles,  34  Cal.  591. 

18.  Proper  v.  State,  85  Wis.  615, 
55  N.  W.  103s ;  People  v.  O'SuUivan, 
104  N.  Y.  481,   10  N.  E.  880. 

But  the  decisions  seem  to  be  op- 
posed to  the  admission  of  this  char- 
acter of  evidence  in  rape  cases.  See 
State  V.  Bonsor,  49  Kan.  758,  31  Pac. 
736;  Jonzen  v.  People,  159  111.  440,  42 
N.  E.  862.     And  see  article  "  Rape." 

19.  Bribery.  —  Higgins  v.  State, 
157  Ind.  57,  60  N.  E.  685;  Guthrie  v. 
State,  16  Neb.  667,  21  N.  W.  455; 
State  V.  Durnam,  7z  Minn.  150,  75 
N.  W.  1 127;  State  v.  Ames,  90  Minn. 
183,   96  N.  W.   330. 

Contra See    People    v.    Hurley, 

126  Cal.  351,  58  Pac.  814;  State  v. 
Fitchette,    88   Minn.    145,    92    N.    W. 

527. 
Unlawful    Liquor    Selling Com. 

v.  Vincent,  165  Mass.  18,  42  N.  E. 
332;  State  V.  White,  70  Vt.  225,  39 
Atl.  10S5;  State  V.  Coulter,  40  Kan. 
87,  19  Pac.  368. 

Kidnaping.  —  Com.  v.  Turner,  3 
Mete.   (]\Iass.)    19. 

Knowingly  Receiving  Stolen 
Goods — Goodman  v.  State,  161  Ind. 
35>  39  N.  E.  939;  People  v.  Gross- 
man, 168  N.  Y.  47,  60  N.  E.  1050. 

Willfully  Doing  an  Act  Prohibited 
by  Statute.  —  Barton  v.  State,  28 
Tex.  App.  483,  13  S.  W.  783. 

Fraudulent  TJse  of  Mails. 
United  States  v.  Watson,  35  Fed. 
358;  United  States  v.  Flemming,  18 
Fed.  907;  Thomas  v.  State,  103  Ind. 
419.  2  N.   E.  808. 

Obtaining    Money    by    Confidence 

Game State    v.    Jackson,    112    Mo. 

585,  20  S.  W.  674- 
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Specific  Intent.  —  Evidence  of  other  similar  acts  or  offenses  is 
generally  held  admissible  in  those  cases  where  a  specific  intent  is 
essential,  such  as  assault  with  intent  to  kill  or  rape.^°  But  as  to  this 
class  of  cases  the  decisions  are  not  uniform.-^ 


Falsifying      Books      or      Records. 

Qualey  v.  Territory  (Ariz.),  68  Pac. 
546;  Shipp  V.  Com.,  loi  Ky.  518,  41 
S.  W.  856. 

Indecent  Exposure.  —  State  v. 
Stice,  88  Iowa  27,  55  N.  W.  17,  evi- 
dence of  similar  exposures  at  same 
place,  on  the  same  and  the  previous 
day,  admitted. 

20.  Specific  Intent —  People  v. 
Wilson,  117  Cal.  688,  49  Pac.  1054; 
Neubrandt  v.  State,  53  Wis.  89,  9  N. 
W.  824;  State  V.  Desmond,  109  Iowa 
72,  80  N.  W.  214;  Ross  V.  State,  62 
Ala.  224;  State  v.  Fallon,  2  N.  D. 
510,  52  N.  W.  318. 

Assault  With  Intent  to  Rape. 
Other  similar  assaults  on  same  per- 
son, happening  same  day,  admissible. 
State  V.  Place,  5  Wash,  ^yz,  32  Pac. 
736. 

Assault  With  Intent  to  Murder. 
On  a  charge  of  assault  with  in- 
tent to  murder  by  burning  a  child, 
evidence  of  successive  attempts  at 
burning  about  a  week  apart  is  ad- 
missible to  show  intent.  State  v. 
Merkley,  74  Iowa  695,  39  N.  W.  in. 

Assault  With  Intent  to  Kill. 
Where  defendant  is  charged  with  as- 
sault with  intent  to  kill,  evidence  of 
a  precedent  or  subsequent  assault  by 
the  defendant  on  the  same  person  is 
competent  and  relevant  to  show  his 
intent.  State  v.  Pennington,  124  Mo. 
388,  27  S.  W.  1 106;  Lawrence  v. 
State,  84  Ala.  424,  5  So.  3;^. 

Assault  With  Intent  to  Commit 
Rape. —  In  Williams  v.  State,  8 
Humph.  (Tenn.)  585,  which  was  a 
prosecution  for  an  assault  with  intent 
to  commit  rape,  the  court,  in  holding 
evidence  of  previous  assaults  on  the 
prosecutrix  admissible  to  show  the 
intent  with  which  the  assault  in  ques- 
tion was  committed,  said:  "But  it  is 
supposed  that  in  murder,  libel,  etc., 
this  evidence  is  admissible,  because 
of  the  presumption  that  the  state  of 
the  mind  by  which  the  party  was  ani- 
mated on    former    occasions   existed 


also  when  he  did  the  act  laid  in  the 
indictment.  And  this  certainly  is  the 
reason  for  the  admission  of  such 
antecedent  acts.  .  .  .  When  a 
party  for  a  series  of  months,  by 
every  persuasion,  by  importunity,  by 
threats,  and  by  force,  seeks  to  gratify 
his  lust  for  sexual  intercourse  with 
a  particular  woman,  certainly  every 
mind  must  perceive  the  force  and 
relevancy  of  those  facts  to  explain 
the  intent  with  which  he  made  an 
assault  subsequently  on  the  same  per- 
son. And  if  the  evidence  be  rele- 
vant to  the  issue  it  is  competent.  It 
will  not  do  to  say  that  those  facts 
are  evidence  of  the  defendant's  desire 
for  sexual  intercourse,  but  are  not 
evidence  of  his  intention  to  gratify 
that  desire  at  all  events,  and  against 
the  will  of  the  female.  If  they  have 
a  tendency  to  establish  the  intent 
with  which  the  acts  laid  in  the  in- 
dictment were  committed,  they  are 
admissible ;  wdiether  they  establish  a 
purpose  only  to  debauch  his  daughter, 
or  that  he  intended  to  force  her  to 
submit  to  his  wishes,  was  properly 
left  to  the  jury." 

21.  People  v.  Gibbs,  93  N.  Y.  470; 
People  V.  Elliott,  119  Cal.  593,  51 
Pac.  955,  holding  such  evidence  in- 
competent in  cases  where  defendant 
was  charged  with  assault  with  intent 
to  commit  some  higher  crime  on  a 
particular  person. 

Assault  With  Intent  to  Rob. 
In  Coble  v.  State,  31  Ohio  St.  100, 
defendant  was  charged  with  an  as- 
sault with  intent  to  rob  one  R.  on 
January  6,  1877,  at  about  8 :20  p.m.  on 
a  street  in  the  city  of  Springfield. 
The  state  offered  testimony  showing 
that  about  five  minutes  after  the 
offense  charged  the  defendant,  at  a 
point  on  the  same  street  opposite  the 
place  where  the  offense  charged  was 
committed,  assaulted  another  person. 
The  court  held  such  testimony  inad- 
missible, saying:  "Upon  the  trial  of 
a    person    charged    with    an    assault 
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(C.)  Illustrations  of  the  Rule.  —  Civil  Cases. — Evidence  of 
other  similar  acts,  done  at  or  about  the  same  time  and  in  the  same 
general  connection,  is  constantly  received  in  cases  of  fraud  and 
deceit,--  fraudulent  transfers,-''  and  in  other  cases  where  a  wrong- 
ful intent  is  in  issue."' 

(4.)  Immaterial  Objections  to  Such  Evidence. —  (A.)  Intent  Other- 
wise Inferable.  —  Some  decisions  hold  that  the  competency  of  evi- 
dence of  other  similar  acts  and  oiTenses  is  not  afifected  by  the  fact 
that  the  "  intent "  which  such  evidence  is  designed  to  prove  may  be 
inferred  from  the  facts  and  circumstances  of  the  main  transaction 
itself,  independent  of  such  evidence.^''  But  a  contrary  doctrine  has 
been  followed  in  other  decisions.'^' 


with  intent  to  rob,  it  is  not  compe- 
tent for  the  state,  in  aid  of  the  prose- 
cution, to  prove  other  assaults  com- 
mitted by  the  defendant,  whether 
with  or  without  like  intent.  .  .  . 
In  so  far  as  it  tended  simply  to  show 
an  attack  of  like  character  com- 
mitted by  him  upon  another  person, 
and  at  another  time  and  place,  it 
was  clearly  inadmissible." 

In  People  zk  Dickie,  42  N.  Y. 
St.  888,  17  N.  Y.  Supp.  51, 
defendant  was  charged  with  the 
crime  of  forgery,  consisting  of  his 
unlawful  and  unauthorized  filling  in 
of  a  blank  check  intrusted  to  him  by 
his  employers.  Evidence  of  the  de- 
fendant's shortage  in  his  accounts 
generally  with  his  employers  was 
held  incompetent  to  establish  the  in- 
tent in  committing  the  forgery 
charged.  The  court  said :  "  Under 
this  indictment  the  fraudulent  intent 
was  confined  to  the  particular  forg- 
ery charged  and  that  depended  not  at 
all  upon  Dickie's  past  misconduct  in 
other  matters,  but  largely  upon  the 
purpose  with  which  he  obtained  the 
$225  in  question.  .  .  .  But  past 
larcenies  by  means  of  false  entries 
or  fraudulent  misappropriation  of 
other  moneys  intrusted  to  his  keep- 
ing were  surely  not  admissible.  The 
proof  was  not  even  of  offenses  of  the 
same  nature,  committed  at  the  same 
time,  tending  to  show  a  general  pur- 
pose of  misappropriating  the  em- 
ployers' money  by  similar  means." 

22.  Fraud  and  Deceit.  —  Brown 
V.  Greenfield  Life  Ass'n,  172  Mass. 
498,  53  N.  E.  129;  McCasker  v.  En- 
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right,  64  Vt.  488,  24  Atl.  249,  2Z  Am. 
St.  Rep.  938;  Mudsill  Min.  Co.  v. 
Watrous,  61  Fed.  163 ;  Perkins  v. 
Prout,  47  N.  H.  387,  93  Am.  Dec. 
449;  Butler  V.  Watkins,  13  Wall.  (U. 
S.)  456.     And  see  article  "Fraud." 

23.  Fraudulent  Transfers.  —  Fos- 
ter V.  Hall,  12  Pick.  (Mass.)  99; 
Brownell  v.  Briggs,  173  Mass.  529, 
54  N.  E.  251 ;  Lovell  v.  Briggs,  2  N. 
H.  218;  Nelms  v.  Steiner,  113  Ala. 
562,  22  So.  435.  And  see  article 
"  Fraudulent  Conveyances." 

24.  Intent  to  Injure  Plaintiff's 
Business In  an  action  for  dam- 
ages in  which  defendant  is  charged 
wqth  doing  certain  acts  with  the  in- 
tention of  ruining  and  destroying  the 
plaintiff  and  his  business  and  credit, 
evidence  that  defendant  sent  out  and 
published  broadcast  certain  circulars 
and  did  other  acts  affecting  plain- 
tiff's credit  and  business  reputation 
is  admissible  as  tending  to  show  the 
intent  and  purpose  of  the  defendant 
in  doing  the  acts  which  are  claimed 
to  have  destroyed  and  injured  him 
and  his  business.  Oliver  v.  Perkins, 
92  Mich.  304,  52  N.  W.  609. 

25.  Higgins  v.  State,  157  Ind.  57, 
60  N.  E.  685 ;  State  v.  Nugent,  71  Mo. 
136. 

26.  State  v.  Roscum,  119  Iowa 
330,  93  N.  W.  295.  See  also  State  v. 
Spray,  174  Mo.  569,  74  S.  W.  846; 
State  V.  Fitchette,  88  Minn.  145,  92 
N.  W.  527. 

Intent  Admitted.  _  If  the  criminal 
intent  is  admitted  by  defendant,  other 
similar     offenses     are     inadmissible. 
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(B.)  Proof  of  Guilt  of  Other  Offense.  —  Nor  does  the  fact  that 
such  evidence  taids  to  prove  or  directly  proves  the  guilt  of  the 
party  in  some  other  crime  or  wrongful  act  than  that  with  which  he 
is   charged   render   such   evidence  inadmissible.^'' 

(C)  Acquittal  of  Other  Offense. — The  fact  that  defendant  may 
have  been  prosecuted  and  acquitted  of  the  other  offense  offered  in 
evidence  is  immaterial  as  affecting  its  competency.-^ 

(D.)  Other  Offense  Barred  by  Limitation. — Evidence  of  another 
similar  offense  is  not  rendered  inadmissible  by  reason  of  the  fact 
that  a  prosecution  thereon  is  barred  by  the  statute  of  limitations.^" 

(5.)  limitations  of  the  Rule.— (A.)  In  General.  —  Necessary  Connec- 
tion. —  In  order  for  the  other  acts  or  offenses  to  be  competent  on 
the  question  of  intent  in  the  main  transaction  it  is  generally  required 
that  there  must  be  in  the  acts  or  offenses  souglit  to  be  proved  such 
a  relation  or  connection  with  the  main  transaction,  in  point  of  time 
and  character,  as  to  authorize  the  reasonable  and  natural  inference 
that  the  same  intent  was  operative  in  both.^° 


State  V.  Vance,  119  Iowa  685,  94  N. 
W.  204. 

See  People  v.  Molineux,  168  N.  Y. 
264,  61  N.  E.  286,  wherein  Werner,  J., 
in  speaking  for  the  majority  of  the 
court,  held  that  the  circumstances  of 
the  main  offense  were  of  such  a 
flagrant  and  criminal  character  of 
themselves  as  to  conclusively  show 
the  murderous  intent,  and  that  there- 
fore the  proof  of  another  similar  of- 
fense could  be  productive  of  no  bene- 
fit and  was  incompetent.  See  Dis- 
sent of  Parker,  C.  J.,  and  others. 

27.  People  v.  Sharp,  107  N.  Y.  427, 
14  N.  E.  319,  I  Am.  St.  Rep.  851; 
State  V.  Folwell,  14  Kan.  105 ;  Wil- 
liams V.  People,  166  III.  132,  46  N. 
E.  749;  State  V.  Phelps,  5  S.  D.  480, 
59  N.  W.  471 ;  State  v.  Jamison,  74 
Iowa  613,  38  N.  W.  509;  Com.  v. 
Corkin,  136  Mass.  429. 

In  Crum  v.  State,  148  Ind.  401,  47 
N.  E.  833,  it  was  said :  "  In  principle 
there  can  be  no  reason  why  in  any 
case  the  intent  with  which  an  act 
was  done  may  not  be  proved  by  com- 
petent and  pertinent  evidence,  even 
though  proof  may  thus  incidentally 
be  made  of  other  offenses." 

28.  ijcll  V.  State,  57  Md.  108; 
State  V.  Coulter,  40  Kan.  87,  19  Pac. 
368;  State  V.  Houston,  i  Bail.  (S. 
C.)  300;  Fowle  V.  Child,  164  Mass. 
210,  41   N.  E.  291,  49  Am.   St.  Rep. 


451 ;   State  v.  Robinson,  16  N.  J.  L. 
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29.  Wolfson  V.  United  States,  loi 
Fed.  430. 

30.  Arkansas.  —  Billings  v.  State, 
52  Ark.  303,  12  S.  W.  574- 

California.  —  People  v.  Lane,  100 
Cal.  379,  34  Pac.  856. 

Georgia.  —  Farmer  v.  State,  100 
Ga.  41,  28  S.  E.  26. 

Illinois.  —  Farris  v.  People,  129  111. 
521,  21  N.  E.  821,  16  Am.  St.  Rep. 
283,  4  L.  R.  A.  582. 

Louisiana.  —  State  v.  Johnson,  38 
La.  Ann.  686. 

Neti'  Hampshire.  —  State  v.  La- 
page,  57  N.  H.  245,  24  Am.  Rep.  69. 

Nezv  York.  —  People  v.  Sharp,  107 
N.  Y.  427,  14  N.  E.  319,  I  Am.  St. 
Rep.  851 ;  Mayer  v.  People,  80  N.  Y. 
364;  Hall  V.  Naylor,  18  N.  Y.  588, 
75  Am.  Dec.  269;  Gary  v.  Hotaling, 
I  Hill  311,  2)7  Am.  Dec.  323. 

Pennsylvania.  —  Shaffner  v.  Com., 
72  Pa.  St.  60,  13  Am.  Rep.  649. 

Vermont.  —  McCasker  v.  Enright, 
64  Vt.  488,  24  Atl.  249,  22  Am.  St. 
Rep.  938. 

Wisconsin.  —  Baker  v.  State,  97  N. 
W.  567. 

Other  Offenses. —  In  Barton  v. 
State,  18  Ohio  221,  98  Am.  Dec.  114, 
the  defendant  was  tried  on  the 
charge  of  stealing  two  horses,  a 
buggy  and  harness.     It  was  held  that 
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(B.)  Single  Scheme  or  Plan.  —  Some  of  the  decisions  adopt  a 
stricter  rnle  and  reciuire  it  to  l)e  shown  that  the  other  acts  sought 
to  be  proved  and  the  main  act  or  transaction  are  l)Oth  pans  of  one 
and  the  same  general  schc^iie  or  plan.^^     But  in  the  majority  of  the 


evidence  offered  to  prove  that,  on 
the  night  before  the  defendant 
drove  off  llic  horses,  he  had 
lodged  with  a  third  person ;  that 
in  the  morning  he  left  such  per- 
son's premises  about  daylight;  that 
after  he  was  gone  such  third 
person  missed  about  $25  in  gold 
of  his  money;  and  that  after 
defendant's  arrest,  upon  being  ac- 
cused by  such  third  person,  defend- 
ant told  him  that  the  officer  arrest- 
ing him  had  the  money,  and  that 
such  third  person  thereupon  obtained 
it  from  the  officer,  was  incompetent 
to  show  the  defendant's  intent  in  get- 
ting possession  of  the  horses  and 
other  property.  The  court  said : 
"  We  do  not  see  any  connection 
between  the  two  transactions  that 
would  enable  any  legitimate  con- 
clusion to  be  drawn  as  to  that 
fact.  The  only  conclusion  that 
we  can  see  that  could  be  fairly 
drawn  from  the  evidence  would  be 
that  the  defendant  intended  to  steal 
the  horses  and  other  property  with 
which  he  was  charged,  because  he 
was  a  thief,  and  had  just  stolen  a 
sum  of  money." 

Must  Be  Fortified  by  Other  Evi- 
dence  On    a    question     of     fraud, 

evidence  of  other  similar  transac- 
tions is  admissible  only  as  tending  by 
way  of  inducement  to  establish  the 
intent  of  the  transaction  in  suit ;  and 
if  such  other  transactions  are  too  re- 
mote and  not  fortified  by  other  evi- 
dence they  are  incompetent.  Thorpe 
V.  Thorpe,  12  S.  C.  154. 

31.  lozi'a.  —  Hardy  v.  Moore,  62 
Iowa  65,  17  N.  W.  200. 

Maine.  —  Nichols  v.  Baker,  75  Me. 
334;  McKenney  v.  Dingley,  4  Me. 
172. 

Massachusetts.  —  Haskins  v.  War- 
ren, IIS  Mass.  514;  Williams  v.  Rob- 
bins,  15  Gray  590;  Com.  v.  Lubinsky, 
182  Mass.  142,  64  N.  E.  966. 

Pennsylvania.  —  Nefif  v.  Landis, 
no  Pa.  St.  204,  I  Atl.  177. 
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Texas.  —  Belt  v.  State  (Tex. 
Crim.),  78  S.  W.  933- 

Washington.  —  State  v.  Goltfrecd- 
son,  24  Wash.  398,  64  Pac.  523. 

See  also  State  v.  Wilson,  72  Minn. 
522,  75  N.  W.  715;  Guthrie  v.  State, 
16  Neb.  667,  21  N.  W.  455. 

In  Com.  V.  Jackson,  132  Mass.  16, 
which  was  a  prosecution  for  obtain- 
ing property  by  false  pretense  in  the 
sale  of  a  horse,  evidence  of  similar 
pretenses  made  by  the  defendant  in 
the  sales  of  other  horses  to  other 
persons  a  short  time  previously  was 
held  inadmissible,  the  court  hold- 
ing that  no  sufficient  connection  or 
similarity  existed  between  the  act  in 
question  and  those  sought  to  be 
proved,  because  it  did  not  appear  that 
the  transaction  formed  parts  of  a 
single  scheme  or  plan. 

In  the  Leading  Case  of  Jordan  v. 
Osgood,  109  Mass.  457,  12  Am.  Rep. 
731,  in  which  plaintiff  charged  de- 
fendant with  obtaining  the  goods  by 
false  and  fraudulent  representations 
as  to  his  pecuniary  condition,  the 
court  said :  "  At  the  trial  the  presid- 
ing judge  admitted  testimony  that  at 
or  about  the  time  of  the  purchase 
of  the  plaintiffs  the  defendant  made 
the  same  and  also  other  representa- 
tions to  other  persons  which  were 
also  false  and  fraudulent.  .  .  . 
The  cases  are  numerous  in  which 
this  question  has  been  discussed. 
We  think  the  true  rule  to  adduce 
from  them  is  that  another  act  of 
fraud  is  admissible  to  prove  the  fraud 
charged  only  when  there  is  evidence. 
that  the  two  are  parts  of  one  scheme 
or  plan  of  fraud,  committed  in  pur- 
suance of  a  common  purpose."  The 
evidence   was   held   incompetent. 

Theory  of  This  Rule. —  The  court 
in  Com.  V.  Tuckerman,  10  Gray 
(Mass.)  173,  in  speaking  of  the  rel- 
evancy of  evidence  of  other  acts  of 
embezzlement  being  part  of  a  series, 
of  which  the  embezzlement  charged 
was  also  a  part,  said:  "If  his  intent 
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cases  where  this  character  of  evidence  has  been  admitted  no  such 
strict  rule  was  apphed.^'-  Such  scheme  or  plan  when  essential  may 
be  established  inferentially,  and  when  one  reasonable  explanation 
of  all  the  acts  is  that  they  disclose  such  plan  this  is  sufficient. ^^ 

(C)  Separate  AND  Unconnected  Act.  —  In  any  event,  if  the  other 
acts  or  offenses  have  no  visible  connection  with  the  main  act  or 
transaction  which  they  are  designed  to  explain,  or  are  so  remote 
therefrom  in  point  of  time  or  circumstances  as  to  have  no  logical 
bearing  on  the  motive  or  intent  operative  therein,  they  are  inad- 
missible.^* 


in  relation  to  all  of  them  was  pre- 
cisely the  same,  then  if  in  reference 
to  any  of  them  it  was  shown  to  be 
fraudulent,  all  would  be  shown  to  be 
fraudulent,  and  thus  a  particular  fact 
material  to  the  issue  would  be  satis- 
factorily established." 

32.  See  Especially  the  Following 
Cases. —  United  States.  — Buthv  v. 
Watkins,   13  Wall.  456. 

Indiana.  —  Higgins  v.  State,  157 
•Ind.  57,  60  N.  E.  685. 

Massacliusetts.  —  Com.  v.  Turner, 
3  IMetc.  19. 

Michigan.  —  Beard  v.  Hill,  131 
Mich.  246,  90  N.  W.  1065. 

Minnesota.  —  State  v.  Ames,  90 
Minn.  183,  96  N.  W.  330. 

Missouri.  —  State  v.  Jackson,  112 
Mo.  585,  20  S.  W.  674;  State  v. 
Hodges,  144  Mo.  50,  45  S.  W.  1093. 

Rhode  Island.  —  State  v.  McDon- 
ald, 14  R.  I.  270. 

33.  Fowle  V.  Child,  164  Mass.  210, 
41  N.  E.  291,  49  Am.  St.  Rep.  451; 
Com.  r.  Robinson,  146  Mass.  571,  16 
N.  E.  452.  See  also  Kramer  v.  Com., 
87  Pa.  St.  299. 

34.  Arkansas.  —  Dove  v.  State, 
37  Ark.  261. 

California.  —  People     v.     Hill, 
Pac.  854. 

Florida. — Wallace     v.     State, 
Fla.  547,  26  So.  713. 

Nebraska.  —  Cowan  v.  State,  i,2 
Neb.  519,  35   N.  W.  405. 

Neiv  Hampshire.  —  Cole  v.  Board- 
man,  63  N.  H.  580. 

New  Jersey.  —  State  v.  Raymond, 
53  N.  J.  L.  260,  21  Atl.  328. 

New  York.  —  Weyman  v.  State,  4 
Hun  511,  aifirmed  62  N.  Y.  623. 

North  Carolina.  —  Holmesly  v. 
Hogue,  47  N.  C.  391. 


34 


41 


Where  a  vendor  of  real  property 
is  charged  with  fraud  in  making  false 
representations  concerning  such 
property,  evidence  of  a  previous 
declaration  of  the  vendor  evincing  an 
intention  to  defraud  another  person 
in  a  previous  and  different  transac- 
tion, the  transaction  in  question  not 
being  in  contemplation  at  such  time, 
although  such  previous  declarations 
were  of  the  same  general  tenor  as 
the  one  in  suit,  was  held  incompe- 
tent. The  court  said :  "  How  this 
declaration,  even  granting  for  the 
sake  of  the  argument  that  it  evinced 
a  disposition  to  cheat  the  person  to 
whom  it  was  made,  could  be  called 
in  aid  of  evidence  of  fraud  in  a  sub- 
sequent and  distinct  transaction  not 
even  then  in  contemplation  is  what 
I  cannot  comprehend."  Share  v. 
Anderson,  7  Serg.  &  R.  (Pa.)  43,  10 
Am.  Dec.  421.  But  see  cases  cited 
in  note  32,  supra. 

larceny.  —  Other  Offense  Inadmis- 
sible—  Where  defendant  is  charged 
with  having  on  January  20th  com- 
mitted the  crime  of  larceny  of 
the  property  of  one  R.,  evidence 
tending  to  prove  that  he  com- 
mitted or  attempted  a  like  crime 
of  larceny  of  the  property  of 
one  M.  on  the  29th  of  the  suc- 
ceeding February  is  incompetent,  the 
court  saying :  "  No  connection  what- 
ever was  shown  between  the  trans- 
actions, and  the  latter  took  place 
more  than  a  month  after  the  former. 
The  true  rule  .  .  .  requires  that 
the  transactions  shall  be  so  con- 
nected as  to  time,  and  so  similar  in 
their  other  elements,  that  the  same 
motive    may    reasonably    be   imputed 
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(D.)  PRorENsiTY  TO  CoMMiT  Crime  IMMATERIAL.  —  Thc  mcrc  fact  that 
the  offered  evitlence  of  other  offenses  shows  a  tendency  or  abihty 
on  the  part  of  defenidant  to  commit  the  crime  with  which  he  is 
charged  does  not  render  such  evidence  competent.^^ 

(E.)  Similarity.  —  (a.)  Generally.  —  As  to  when  thc  other  acts  or 
offenses  are  sufficiently  similar  to  allow  their  admissibility,  this 
depends  upon  the  circumstances  of  the  particular  case.  A  substan- 
tial similarity  in  the  general  nature  and  effect  of  the  acts  offered 
with  the  main  transaction  is  all  that  is  usually  required.^^ 


to  them."     People   ex  rel.   Willis   z'. 
Justices.  lo  Hun    ( N.  Y.)    158. 

Homicide.  —  Subsequent  Assault 
on  Other  Person —  People  Z'.  Lane, 
100  Cal.  379,  34  Pac.  856,  was  a  trial 
upon  a  charge  of  murder  against  an 
officer  who  had  entered  a  house  of 
ill-fame  for  the  purpose  of  arresting 
the  deceased  and  a  third  person.  It 
appeared  that  defendant  while  in  the 
house  fired  two  shots,  from  the  ef- 
fect of  which  deceased  subsequently 
died.  It  was  held  that  evidence  to 
the  eflFect  that  from  three  to  ten  min- 
utes after  the  shooting  of  deceased 
the  defendant,  outside  of  the  house, 
fired  two  shots  at  such  third  person, 
who  had  been  in  the  house,  and  who 
had  started  out  of  the  house  for  the 
purpose  of  obtaining  the  services  of 
a  physician  to  attend  deceased  when 
such  last  shots  were  fired,  was  not 
admissible  to  prove  the  intent  of  de- 
fendant in  the  killing  of  deceased. 
The  court  said :  "  That  there  was  no 
logical  or  necessary  connection  be- 
tween the  intent  with  which  the 
shots  were  fired  at  Coleman  and  the 
intention  or  absence  of  intention  with 
which  the  shots  were  fired  in  the 
house  is,  I  think,  clear.  The  cir- 
cumstances were  different,  the  per- 
sons were  different,  the  result  was 
different,  and  the  times  of  the  two 
transactions,  though  not  widely  sepa- 
rated, were  different.  The  one  link 
connecting  the  two,  if  it  may  be 
so  called,  was  that  appellant  went 
to  the  house  to  arrest  both,  and  that 
fact,  therefore,  only  proves  the  in- 
tention to  arrest;  not  to  kill.  It  is 
obvious  that  Lane  may  have  fired 
the  shots  in  the  house  accidentally, 
or  without  any  intention  of  taking 
the  life  of  Canfield,  or  in  necessary 
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self-defense,  and  yet  have  instantly 
formed  the  purpose  to  kill  Coleman 
when  he  saw  him  come  out  of  the 
house." 

35.  People  ex  rel.  Willis  v.  Jus- 
tices, 10  Llun  (N.  Y.)  158;  People 
V.  Lane,  100  Cal.  379,  34  Pac.  850; 
State  v.  Lapage,  57  N.  H.  245,  24 
Am.  Rep.  69 ;  People  v.  Sharp,  107 
N.  Y.  427,  14  N.  E.  319,  I  Am.  St. 
Rep.  851;  Farris  v.  People,  129  111. 
,521,  21  N.  E.  821,  16  Am.  St.  Rep. 
283,  4  L.  R.  A.  582;  People  r.  Cor- 
bin,  56  N.  Y.  363,  15  Am.  Rep.  427; 
Williams  v.  People,  166  III.  132,  46 
N.  E.  749. 

36.  Thomas  z'.  People,  59  111.  160; 
State  V.  Valwell,  66  Vt.  558,  29  Atl. 
1018. 

Where  defendant  was  charged  with 
arson  in  the  burning  of  a  barn  and  it 
appeared  that  he  had  been  a  coach- 
man of  the  owner  of  such  barn  and 
had  been  discharged  three  months  be- 
fore the  fire,  it  was  held  proper  for 
the  state  to  prove  that  on  the  night 
of  the  fire  the  owner's  horses  in  the 
barn  were  poisoned  by  a  drug  which 
defendant  knew  was  kept  in  the  barn 
and  which  he  had  used  for  other  pur- 
poses, and  also  that  the  owner's  car- 
riages were  cut  and  damaged,  as  this 
was  relevant  to  prove  a  malicious 
and  intentional  burning  and  to  nega- 
tive accident.  People  v.  Murphy,  135 
N.  Y.  450,  32  N.  E.  138. 

Where  the  defendant  was  charged 
with  the  larceny  of  a  gun  which  he 
had  borrowed  on  the  pretense  that 
he  was  going  hunting,  evidence  that 
on  the  next  morning  the  prisoner  pro- 
cured a  horse  from  a  person  in  the 
same  village,  pretending  that  he  in- 
tended to  ride  to  a  place  near  by  and 
would  return  in  the  evening,  but  in 
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(b.)  Persons  Involved. — In  almost  every  instance  the  other  acts 
or  offenses  are  those  in  which  defendant  bore  a  part,  but  it  may 
sometimes  be  relevant  to  prove  the  commission  of  an  offense  by 
another  person  to  establish  the  intent  of  defendant  in  the  main 
transaction.^'^  Ordinarily  the  other  act  or  offense  may  have  been 
committed  by  defendant  upon  some  person  other  than  the  person 
upon  whom  the  main  offense  was  committed.^^     But  this  rule  is 


reality  he  went  off  in  another  direc- 
tion and  sold  the  horse  and  did  not 
return  until  arrested,  is  competent 
to  show  the  intention  with  which  he 
borrowed  the  gun.  White  t'.  State, 
II   Tex.  386. 

Other  Similar  False  Pretenses. 
On  a  trial  for  false  pretenses  proof 
of  similar  transactions  of  the  de- 
fendant and  his  confederates  with 
other  persons,  although  not  in  all 
respects  identical,  is  competent  and 
admissible,  "  provided  the  dealings 
are  sufficiently  connected  in  point  of 
time  and  character  to  authorize  the 
inference  that  the  transaction  was  in 
pursuance  of  the  same  general  pur- 
pose." The  fact  that  the  other  acts 
or  representations  did  not  result  in 
any  property  being  obtained  does  not 
render  them  incompetent.  People  v. 
Peckens,  153  N.  Y.  576,  47  N.  E.  883. 

Obtaining  Money  by  Confidence 
Game.  —  In  a  prosecution  wherein 
defendant  is  charged,  in  connection 
with  two  others,  with  attempting  to 
obtain  money  by  a  confidence  game, 
evidence  that  the  same  three  persons 
some  three  months  previously,  in  a 
different  county  in  the  same  state, 
practiced  the  same  kind  of  a  trick 
upon  a  witness  other  than  the  prose- 
cuting witness,  is  admissible  for  the 
purpose  of  showing  the  intent  with 
which  the  act  charged  was  done;  and 
the  fact  that  the  witness  denominates 
such  other  transaction  as  robbery,  it 
resulting  in  the  conspirators  obtain- 
ing from  him  $3500  in  cash  which 
did  not  appear  in  the  case  at  bar,  is 
immaterial  where  the  two  transac- 
tions in  reality  were  the  same.  State 
V.  Jackson,  112  Mo.  585,  20  S.  W. 
674. 

37.  Other  Offense  of  Other  Per- 
son  Thus,     where    a    person    was 

charged  with  instigating  another  to 
forge  a  deed  and  utter  the   same,  it 


was  held  necessary  for  the  prosecu- 
tion to  show  that  the  deed  in  ques- 
tion was  not  only  not  genuine,  but 
also  that  it  was  executed  with  in- 
tent to  defraud,  and  for  the  pur- 
pose of  establishing  such  intent  it 
was  held  proper  to  prove  the  execu- 
tion of  another  forged  deed  by  the 
same  party  who  forged  the  deed  in 
question,  which  other  deed  was  made 
to  a  different  person  a  short  time  be- 
fore the  execution  of  the  one  de- 
scribed in  the  information.  Bur- 
lingim  V.  State,  61  Neb.  276,  85  N. 
W.  76. 

38.  See  Housh  v.  People,  24  Colo. 
262,  50  Pac.  1036;  McAleer  v.  Hor- 
sey, 35  Md.  439;  Wallace  v.  State,  41 
Fla.  547,  26  So.  713;  People  v. 
Thacker,  108  Mich.  652,  66  N.  W. 
562. 

Similar  False  Pretenses  made  to 
influence  others.  Com.  v.  Lubinsky, 
182  ]vlass.  142,  64  N.  E.  966;  Wilson 
V.  Carpenter,  91  Va.  183,  21  S.  E. 
243,  50  Am.  St.  Rep.  824;  Farmer  v. 
State,  100  Ga.  41,  28  S.  E.  26. 

Larceny Stealing        goods        of 

other  person  from  same  room.  Neu- 
brandt  v.  State,  53  Wis.  89,  9  N.  W. 
824. 

Assault  With  Intent  to  Kill  Ar- 
resting Officer Proof  of  the  pre- 
vious assault  which  prompted  the  ar- 
rest is  competent.  People  v.  Wilson, 
117  Cal.  688,  49  Pac.   1054. 

Similar  Abortion  on  other  women. 
People  V.  Sessions,  58  Mich.  594,  26 
N.  W.  291. 

Confidence  Game  practiced  upon 
another.  State  v.  Jackson,  112  Mo. 
58s,  20  S.  W.  674. 

Embezzlement  of  similar  fees 
from  others.  Stanley  t*.  State,  88 
Ala.  154,  7  So.  273. 

Forgery  or  Tittering  of  Similar 
Forged   Instrument   on   others.     An- 
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not  applicable  in  all  cases.  Thus  in  a  prosecution  for  assault  with 
intent  to  commit  rape,  evidence  of  similar  assaults  upon  other  women 
than  the  prosecutrix  is  incompetent/''" 

(c.)  Means  llmployed.  —  It  is  not  essential  that  the  means  by  which 
the  other  acts  were  accomplished  be  the  same  as  those  employed  in 
the  main  transaction  in  question.'"' 


son  V.  People,  148  111.  494,  35  N.  E. 
145;  Burks  V.  State,  24  Tex.  App. 
326,  6  S.  W.  300- 

Assault     With     Intent     to     Kill. 

Previous  assault  on  another  person 
admissible  to  show  intent.  State  v. 
Fallon,  2  N.  D.  510,  52  N.  W.  318; 
Moore  v.  State,  31  Tex.  Crim.  234, 
20  S.  W.  563;  Horn  v.  State,  102 
Ala.  144,  15  So.  278.  Contra.  —  Peo- 
ple V.  Gibbs,  93  N.  Y.  470. 

Homicide.  —  Subsequent  Assault 
on  Other  Person — An  assault  by 
defendant,  fifteen  minutes  after  the 
homicide,  upon  another  person  (who 
was  on  his  way  from  the  scene  of  the 
homicide  to  communicate  the  news 
of  the  affray  to  deceased's  family) 
for  the  purpose  of  preventing  him 
from  communicating  such  informa- 
tion, is  competent.  "  It  was  also 
competent  to  show  that  the  homicide 
was  willful,  intended  and  malicious 
and  not  accidental."  State  v.  Mace, 
118  N.  C.  1244,  24  S.  E.  798. 

Fraud  on  Other  Person. —  In  But- 
ler V.  Watkins,  13  Wall.  (U.  S.)  456, 
which  was  an  action  for  fraud,  the 
court,  in  holding  a  similar  transaction 
with  another  person,  about  the  same 
time,  admissible  to  show  the  intent 
of  the  defendant  in  the  transaction 
in  question,  used  this  language :  "  If 
a  motive  exists  prompting  to  a  par- 
ticular line  of  conduct,  and  it  be 
shown  that  in  pursuing  that  line  a 
defendant  has  deceived  and  de- 
frauded one  person,  it  may  justly  be 
inferred  that  similar  conduct  toward 
another,  at  about  the  same  time  and 
in  relation  to  a  like  subject,  was 
actuated  by  the  same  spirit." 

Contra.  —  Transactions      With 

Other       Persons      Incompetent In 

Kaufer  v.  Walsh,  88  Wis.  63,  59  N. 
W.  460,  which  was  an  action  of  re- 
plevin to  recover  possession  of  goods 
levied  upon  by  the  defendant  as 
sheriff    under    attachments    sued    out 
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by  a  creditor  against  the  plaintiffs' 
consignor,  the  defense  being  fraud  ni 
the  consignment  from  such  consignor 
to  plaintiffs,  it  was  held  that  evi- 
dence offered  on  behalf  of  defendant 
of  other  fraudulent  transactions  be- 
tween plaintiffs  and  other  persons 
than  defendant's  debtor,  although 
similar  in  character  to  the  consign- 
ment in  question,  was  properly  re- 
jected. The  court  said:  "Such  evi- 
dence would  create  extraneous  and 
outside  issues  impertinent  to  the  is- 
sue in  this  case.  Every  case  must 
rest  upon  its  own  facts.  Testimony 
tending  to  show  that  plaintiffs  had 
engaged  in  other  fraudulent  transac- 
tions, and  with  other  persons,  would 
be  no  evidence  of  their  participation 
with  Berkson  in  his  intent  to  defraud 
his  creditors  in  this  transaction. 
Transactions  of  the  plaintiffs,  which 
are  not  a  part  of  the  res  gestae,  are 
not  material  to  such  a  case  as  this. 
.  .  .  And  so  as  to  the  offer  to 
show  that  it  was  the  plaintiffs'  com- 
mon course  of  business  to  receive 
consignments  of  goods  in  the  same 
way,  and  under  the  same  circum- 
stances, from  insolvent  merchants. 
It  was  not  error  to  reject  such  testi- 
mony." 

39.  State  v.  Walters,  45  Iowa  389 ; 
People  V.  Stewart,  85  Cal.  174,  24 
Pac.  722;  People  v.  O'Sullivan,  104 
N.  Y.  481,  10  N.  E.  880,  58  Am.  Rep. 
530.  But  see  Proper  v.  State,  85 
Wis.  615,  55  N.  W.  1035;  State  v. 
Desmond,  109  Iowa  72,  80  N.  W.  214, 
wherein  proof  of  attempts  to  rape 
each  of  three  girls  on  the  same  occa- 
sion was  held  competent  tO'  show  the 
intent  to  rape  the  prosecutrix,  who 
was  one  of  the  three. 

40.  Thomas  v.  People,  59  111.  160; 
Jahnke  v.  State  (Neb.),  94  N.  W. 
158;  State  V.  Patza,  3  La.  Ann.  512; 
People  V.  Murphy,  135  N.  Y.  450,  32 
N.  E.  138. 
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(d.)  Time.  —  Remoteness.  —  The  other  acts  or  offenses  may  have 
occurred  either  before"  or  after'*^  the  transaction  in  question.  No 
general  rule  can  be  laid  down  limiting  the  period  of  time  that  may 
intervene.^^     If  the  offered  acts  or  offenses  happened  at  so  remote 


Forgery.  —  Other  forged  instru- 
ments of  the  same  or  a  different 
kind,  admissible.  Com.  v.  White, 
145  Mass.  392,  14  N.  E.  611;  Lind- 
•sey  V.  State,  38  Ohio  St.  507;  Anson 
V.  People,  148  111.  494,  35  N.  E.  145. 
In  People  v.  Frank,  28  Cal.  507, 
which  was  a  trial  on  a  prosecution 
for  forging  and  uttering  a  document, 
the  court  said :  "  It  is  well  settled 
that  in  cases  like  the  present  it  may 
be  shown  that  the  defendant  uttered, 
at  or  about  the  same  titne,  other 
forged  notes  or  bills,  ivhether  of  the 
same  kind  or  of  a  different  kind, 
or  that  he  had  in  his  possession  other 
forged  notes  or  bills,  tending  to 
prove  that  he  knew  the  note  or  bill 
in  question  to  be  forged."  And  upon 
an  indictment  for  forging  an  instru- 
ment proof  that  the  writing  was 
actually  passed  is  competent  to  show 
the  intent.  Haskins  v.  State,  11  Ga. 
92. 

Abortion.  —  Other  abortions  at- 
tempted by  different  means  are  com- 
petent. State  V.  Moothart,  109  Iowa 
130,  80  N.  W.  301 ;  Lamb  v.  State, 
66  J\Id.  285,  7  Atl.  399. 

Fraud. —  In  Hall  v.  Naylor,  18  N. 
Y.  588,  75_  Am.  Dec  269,  the  court 
said :  "  It  is  not  necessary,  however, 
that  the  means  of  accomplishing  each 
fraud  should  be  the  same.  Where 
the  question  is  whether  goods  have 
been  procured  by  fraudulent  suppres- 
sion of  facts  material  to  credit  given, 
it  will  be  competent  to  prove  that 
in  other  instances  they  have  been  ob- 
tained by  actual  misrepresentation 
concerning  the   same  facts." 

Intent  to  Murder.  —  Previous  At- 
tempts by  Different  Means. —  Thus, 
where  defendant  was  charged  with 
having  murdered  the  deceased  by 
drowning  him  m  a  river  while  cross- 
ing in  a  boat  with  holes  bored  in  it 
by  the  prisoner,  through  which  the 
water  flowed,  filling  the  boat  and 
thereby  causing  it  to  sink,  the  evi- 
dence consisted  in  proof  that  on  pre- 


vious occasions  the  defendant  had 
attempted  to  take  the  life  of  de- 
ceased by  poisoning  him.  Nicholas 
V.  Com.,  91  Va.  741,  21  S.  E.  364, 

But  see  U.  S.  v.  Roudenbush,  i 
Baldw.  (U.  S.)  514,  27  Fed.  Cas.  No. 
16,198,  wherein  it  was  held  that,  al- 
though in  forgery  the  other  instru- 
ments offered  in  evidence  need  not 
be  of  the  same  kind  as  the  one  in 
question,  yet  on  the  trial  of  an  in- 
dictmient  for  passing  counterfeit 
notes  of  the  bank  of  the  United 
States  evidence  of  the  passing  of  a 
counterfeit  note  of  another  bank  at 
another  time  would  not  be  admissible 
to  show  the  guilty  knowledge  that 
the  note  in  suit  was  forged. 

41.  People  V.  Shulman,  reported 
in  note  to  Mayer  v.  People,  80  N.  Y. 
364;  Com.  V.  Coe,  115  Mass.  481; 
State  V.  Jackson,  112  Mo.  585,  20  S. 
W.  674. 

42.  England.  —  Rex  v.  Sanders, 
I  Q.  B.  D.  19. 

United  States.  —  United  States  v. 
Snyder,   14  Fed.  554. 

Alabama.  —  Horn  v.  State,  102 
Ala.  144,  15  So.  278. 

Connecticut.  —  Elwell  v.  Russell, 
71  Conn.  462,  42  Atl.  862. 

Maryland.  —  Lamb  v.  State,  66 
Md.  285,  7  Atl.  399. 

Massachusetts.  —  Com.  v.  White, 
14s  Mass.  392,  14  N.  E.  611;  Com. 
V.  Coe,  115  Mass.  481;  Lynde  v.  Mc- 
Gregor,  13  Allen  172. 

Nezv  York.  —  Allison  v.  Matthieu, 
3  Johns.  235. 

South  Carolina.  —  McElwee  v. 
Sutton,  2  Bail.  128. 

Subsequent  assault  on  same  person 
competent  to  show  intent  in  prior 
assault.  State  v.  Pennington,  124 
Mo.  388,  27  S.  W.   1 106. 

43.  Billings  v.  State,  52  Ark.  303, 
12  S.  W.  574.  The  court  in  People 
V.  Frank,  28  Cal.  507,  said:  "In  re- 
gard to  the  distance  of  time  between 
the  principal  fact  and  the  collateral 
facts  proposed  to  be  shown  in  proof 
of  guilty   knowledge   no  precise   rule 
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a  period  as  to  render  it  highly  improbable  that  the  same  intent  was 
operative  in  them  and   in  the  main  transaction   the  evidence'*''   is 


can  be  established  so  far  as  the  ques- 
tion as  to  the  admissibiliiy  of  the 
evidence  is  concerned.  To  prove 
guilty  knowledge  in  a  charge  of 
forgery,  evidence  of  facts  transacted 
three  months  before  and  one  month 
afterward  has  been  received.  But 
evidence  of  facts  occurring  five  weeks 
afterward  has  been  rejected.  (Rex 
v.  Ball,  I  Camp.  324,  and  Rex  v. 
Smith,  4  C.  &  P.  41 1- )  Doubtless 
subsequent  facts  should  appear  to 
have  some  connection  with  the  prin- 
cipal fact  charged." 

United  States  v.  Doebler,  i  Baldw. 
(U.  S.)  519,  25  Fed.  Cas.  No.  14,977, 
involved  the  admissibility  of  evidence 
of  the  passing  of  other  notes  as  proof 
of  the  guilty  knowledge  and  intent 
of  defendant  in  forging  and  passing 
the  notes  in  question.  It  did  not  ap- 
pear which  note  preceded  the  other, 
nor  as  to  the  interval  that  transpired 
between  the  times  at  which  they  were 
passed.  The  court  said  :  "  Nor  is  it 
material  if  there  was  an  interval,  or 
how  long,  so  that  there  is  any  fair 
ground  for  presuming  the  two  acts 
of  uttering  to  have  been  so  connected 
as  to  show  the  scienter  in  the  one 
charged  in  the  indictment." 

44.  Billings  v.  State,  52  Ark.  303, 
12  S.  W.  574;  Hubbel  v.  Alden,  4 
Lans.  (N.  Y.)  214. 

Embezzlement.  —  Three  Months 
After A  similar  act  of  embezzle- 
ment in  same  employment,  three 
months  after,  held  inadmissible. 
People  V.  Hill  (Cal.),  34  Pac.  854. 

Rape.  —  Two  Years  After. 
Another  assault  upon  prosecutrix 
two  years  after  held  incompetent. 
State  V.  Stevens,  56  Kan.  720,  44 
Pac.  992. 

Fraud  —  Two  Years  Previously. 
Another  similar  act  of  fraud  two 
years  previously,  held  inadmissible 
although  between  same  parties. 
Hardy  v.  Moore,  62  Iowa  65,  17  N. 
W.  200. 

Arson.  —  Five  to  Eleven  Years 
Before.  —  Proof  of  defendant's  con- 
nection with  other  fires  of  houses  in 
which   he   was   interested,   such   fires 
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happening  five  to  eleven  years  before, 
held  inadmissible.  State  v.  Ray- 
mond, 53  X.  J.  L.  260,  21  Atl.  328. 

Five   Months   After In    State   v. 

Jeffries,  117  N.  C.  727,  23  S.  E.  163, 
which  was  a  prosecution  for  dispos- 
ing of  mortgaged  goods  with  intent 
to  defeat  the  rights  of  the  mortgagee, 
the  mortgage  covering  a  bicycle,  a 
horse  and  a  wagon,  and  the  charge 
being  directed  particularly  to  the  dis- 
position of  the  bicycle  on  the  first  day 
of  October,  it  was  held  that  evidence 
tending  to  show  that  in  the  succeed- 
ing March  the  defendant  offered  to 
sell  the  wagon  to  another  person 
was  inadmissible  as  being  too  re- 
mote, the  court  saying:  "We  think 
that,  after  the  lapse  of  so  consider- 
able a  time,  no  presumption  of  the 
defendant's  unlawful  and  corrupt  in- 
tent in  disposing  of  the  bicycle  can 
be  raised.  ...  If  such  testimony 
be  admissible  to  prove  such  mtent, 
the  '  collateral  offense  '  sought  to  be 
proved  must  be  confined  to  a  time 
before  or  just  about  the  time  the  of- 
fense charged  against  the  defendant 
is  alleged  to  have  been  committed." 

Limited  to  Period  Covered  by 
Pleading.  —  Where  the  defense  to  an 
action  upon  an  account  for  certain 
goods  and  services  furnished,  and 
moneys  advanced  between  certain 
specified  dates,  consists  in  a  claim 
that  all  the  transactions  mentioned 
in  the  complaint  were  in  violation  of 
the  statute  against  wagers  and  gam- 
bling, proof  of  former  similar  trans- 
actions, occurring  outside  of  the  peri- 
ods specified  in  the  complaint,  is  not 
competent  to  prove  the  illegal  intent 
of  the  parties  in  the  transactions  in 
question.  The  court  said :  "  The 
statute  is  penal  in  its  nature  and  the 
burden  of  proof  is  upon  the  defend- 
ant to  establish  the  illegality  of 
the  contract.  Even  if  the  parties  had 
been  guilty  of  entering  into  illegal 
contracts  prior  to  the  transactions 
upon  which  this  action  is  based,  as 
the  plaintiff  is  entitled  to  the  strict- 
est proof  in  this  case,  we  think  that 
proof  of  former  transactions  alleged 
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incompetent.     Otherwise  it  is  admissible.'**^     It  has  been  held  that  this 
is  largely  a  matter  of  discretion  with  the  trial  court.'"' 

(e.)  Same  Intent  Present  in  Both.  —  Such  other  acts  must  have  been 
tainted  with  the  wrongful  intent  they  are  designed  to  establish.'*'' 
Thus,  in  fraud  such  other  acts  must  have  been  fraudulent/^  and  on 


to  be  illegal,  not  embraced  within  the 
times  specified  in  the  bill  of  particu- 
lars, was  not  competent."  Dwight  v. 
Badglcy,  38  N.  Y.  St.  112,  14  N.  Y. 
Supp.  498. 

45.  Three  Months  Before Sim- 
ilar offense  practiced  by  defendant 
on  another  person  three  months 
previously  held  admissible.  State  v. 
Jackson,  112  AIo.  585,  20  S.  W.  674. 

Abortion Within       One       Year. 

Previous  similar  attempts  within 
same  year  admissible.  People  v. 
Seaman,  107  Mich.  348,  65  N.  E.  203, 
61  Am.  St.  Rep.  326. 

Assault  Fifteen  Minutes  After. 
Subsequent  assault  on  another  per- 
son fifteen  minutes  after  homicide 
held  admissible  to  show  the  criminal 
intent  in  the  homicide.  State  v.  Mace, 
118  N.  C.  1244,  24  S.  E.  798;  People 
V.  Craig,  iii  Cal.  460,  44  Pac.  186. 

Arson.  —  Two  Days  After Simi- 
lar attempts  to  fire  same  building  two 
days  after  held  admissible.  Kra- 
mer V.  Com.,  87  Pa.  St.  299. 

Fraud.  —  Three  Days  After. 
Subsequent  assignment  admitted  lo 
show  intent  in  transaction  three  days 
before.     State  r.  Call,  48  N.  H.   126. 

Falsifying  Books.  —  Two  Years 
Before.  —  Similar  entries    two 

years  before  held  admissible.  Shipp 
V.  Com.,  loi  Ky.  518,  41  S.  W.  856. 

Abortion.  —  Similar  Attempts 
Within  Ten  Days  After.  —  In 
Com'rs  V.  Corkin,  136  Mass.  429, 
which  was  a  prosecution  for  abortion, 
it  was  held  that  evidence  that  on 
subsequent  occasions  within  ten  days 
defendant  administered  the  same 
treatment,  was  admissible  for  the 
purpose  of  showing  intent,  the  court 
saying :  "  Whether  it  was  of  acts 
which  formed  part  of  the  principal 
transaction,  or  of  acts  of  the  de- 
fendant at  other  times,  it  tended  to 
prove  attempts  of  the  defendant  to 
procure  the  identical  results  charged  ; 
that    is,    to    prove    the    intent    which 

41 


was  charged  in  the  indictment.  Be- 
ing competent  to  prove  the  crime 
charged,  it  is  no  objection  that  it 
also  tended  to  prove  other  crimes." 
In  Mayer  v.  People,  80  N.  Y.  364. 
"  As  to  the  question  of  time,  we 
think  that,  under  the  circumstances 
of  the  case,  it  was  not  too  remote. 
The  purchase  from  the  prosecutor 
was  made  in  the  latter  part  of  Janu- 
ary, the  twenty-eighth,  and  the  fail- 
ure was  April  seventh.  The  repre- 
sentations to  others  were  made  dur- 
ing this  interval ;  and  the  theory  of 
the  prosecution,  in  support  of  which 
the  evidence  was  offered,  was  that 
during  all  this  period  the  defendant, 
or  he  and  his  partner,  were  acting 
in  pursuance  of  a  scheme  to  obtain 
property  by  means  of  false  represea- 
tations  as  to  their  solvency,  and  by 
keeping  up  their  credit,  with  intent 
to  convert  the  property  to  their  own 
use,  and  defraud  the  vendors  of  its 
value.  The  evidence  shows  that  the 
firm  was  insolvent  at  and  before  the 
time  when  the  defendant  made  the 
purchase  from  the  prosecutor,  and 
we  think  that  its  dealings  between 
that  time  and  the  day  when  the  fact 
■of  its  insolvency  became  public,  a 
period  of  a  little  over  two  months, 
were  a  proper  subject  of  investiga- 
tion, for  the  purpose  of  ascertaining 
whether  they  disclosed  the  scheme 
and  intention  charged.  If  it  existed 
in  respect  to  the  other  purchases 
made  during  the  period  in  question, 
it  may  be  inferred  that  the  purchase 
set  forth  in  the  indictment  was  a 
part  of  the  same  fraudulent  plan." 

46.  People  v.  Frank,  28  Cal.  507. 

47.  People  z\  Robertson,  129 
Mich.  627,  89  N.  W.  340. 

48.  Hall  V.  Naylor,  18  N.  Y.  588, 
75  Am.  Dec.  269;  Hardy  v.  Moore, 
62  Iowa  65,  17  N.  W.  200;  Cole  v. 
Boardman,  63  N.  H.  580;  Whittier 
V.  Varney,  10  N.  H.  291.  But  see  Mc- 
Elwee  V.  Sutton,  2  Bail.  (S.  C.)   128. 
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a  charg^e  of  uttering  a  forged  instrument  the  other  instruments 
uttered  must  be  shown  to  have  been  forgeries/"  But  such  intent 
in  the  other  acts  need  not  be  shown  positively  and  directly  —  it  may 
be  inferred  from  the  circumstances  of  such  acts."" 

(F.)  Necessary  Caution.  —  Owing  to  the  tendency  of  this  class  of 
evidence  to  prejudice  the  jury  in  criminal  cases,  many  of  the  courts 
are  strict  in  confining  it  to  its  limited  competency ,°^  and  it  has  been 
held  essential  for  the  court  to  specially  instruct  the  jury  as  to  the 
limited  purposes  for  which  it  may  be  considered. ^'- 


49.  State  %\  Saunders,  68  Towa 
370,  2y  N.  W.  455 ;  People  v.  White- 
man,  114  Cal.  338,  46  Pac.  99.  See 
also  People  v.  Corbin,  56  N.  Y.  363, 
IS  Am.  Rep.  427. 

50.  See  Mayer  v.  People,  8d  N. 
Y.  364.  In  Bottomley  v.  United 
States,  I  Story  (U.  S.)  135,  it 
is  held  that  the  fact  that  the 
same  intent  is  imputable  to  the 
main  transaction  and  the  other 
transaction  sought  to  be  proved  need 
not  follow  as  an  inevitable  conclu- 
sion, the  court  saying :  "  It  is  suffi- 
cient to  establish  the  admissibility 
of  the  evidence,  that  it  might  legiti- 
mately lead  the  jury  to  such  a  con- 
clusion." 

In  Com.  V.  Jackson,  132  Mass.  16, 
the  court  said :  "  It  is  the  knowledge 
which  it  may  be  inferred  he  must 
have  derived  from  other  transactions, 
and  not  the  intent  that  the  defendant 
had  in  other  transactions,  that  ren- 
ders the  evidence  admissible,  as  af- 
fording just  ground  for  inference 
against  him^  as  to  intent  in  the  matter 
under  examination." 

51.  See  People  v.  Lane,  100  Cal. 
379,  34  Pac.  856;  State  v.  Lapage,  57 
N.  H.  245,  24  Am.  Rep.  69;  People 
V.  Molineux,  168  N.  Y.  264,  61  N. 
E.  286;  Com.  V.  Jackson,  132  Mass. 
16;  Shaffner  v.  Com.,  72  Pa.  St.  60, 
13  Am.   Rep.   649. 

Accordingly,  in  a  prosecution  for 
illegal  liquor  selling,  proof  of  an- 
other sale  was  held  incompetent  be- 
cause having  no  tendency  to  estab- 
lish    the     criminal     intent.     Belt     v. 


State    (Tex.    Crim.),    78    S.    W.    933. 

Requisite  Caution The  court  in 

State  V.  Jeffries,  117  N.  C.  727,  23 
S.  E.  163,  in  speaking  of  the  general 
rule  of  evidence  excluding  proof  of 
other  offenses  and  of  this  exception 
thereto,  said :  "  When  these  excep- 
tions are  brought  into  practical 
operation  in  criminal  trials,  however 
intelligently  they  may  be  adminis- 
tered, they  are  liable  to  be  attended 
with  great  injustice  to  the  defendant. 
It  is  very  difficult  for  juries  to  un- 
derstand clearly  the  precise  purpose 
for  which  such  testimony  is  allowed, 
and  more  difficult  still  for  them  not 
to  be  influenced  in  making  up  their 
verdict  by  the  general  impression  of 
the  testimony,  rather  than  by  the 
particular  effect  intended  for  it  to 
have." 

When  Intent  Is  Immaterial. 
Thus  in  cases  where  the  elements  of 
intent,  motive  or  guilty  knowledge 
are  immaterial,  such  evidence  has 
been  held  incompetent.  See  Davis 
V.  State,  54  Neb.  177,  74  N.  W.  599; 
State  V.  Fitchette,  88  Minn.  145,  92 
N.  W.  527. 

52.  Burks  v.  State  (Tex.  App.), 
6  S.  W.  300;  Barton  v.  State,  28 
Tex.  App.  483,   13  S.  W.  783. 

Contra.  —  Shipp  v.  Com.,  loi  Ky. 
518,  41  S.  W.  856. 

In  State  v.  Savage,  2^  Or.  191,  60 
Pac.  610,  it  was  held  that  no  such 
instruction  need  be  given  unless  re- 
quested. 

See  article  "  Competency."  Vol. 
III. 


INTERLINEATION.— See  Alteration  of  Instruments. 
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CROSS-RErERENCES: 


I.  SCOPE  OF  ARTICLE. 


This  article  will  deal  entirely  with  matters  of  evidence  relating 
to  conventional  interest ;  the  question  of  interest  as  affecting  the 
qualification  or  credibility  of  witnesses  will  be  discussed  in  the 
articles  "Bias;"  "Transactions  With  Deceasicd  Persons,"  and 
"  Witnesses." 

n.  JUDICIAL  NOTICE  OF  FOREIGN  INTEREST  LAWS. 

Except  as  it  may  be  otherwise  expressly  provided  by  statute/ 
the  court  of  one  state  cannot  take  judicial  notice  of  the  interest 
laws  of  another  state ;  but  they  must  be  proved  by  competent  evi- 
dence, the  same  as  any  other   fact.^ 

1.  See  article  "  Foreign  Laws,"  South  C.  R.  Co.,  142  U.  S.  lOi ; 
Vol.  V.  Young  V.  Godbe,  15  Wall.  562. 

2.  United      States.  —  Coghlan     v.  Alabama.  —  Insurance  Co.  of  North 
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Whether  Foreign  Judgments  Bear  Any  Interest  whatever  by  the  laws 
of  the  state  where  rendered,  and  if  so  at  what  rate,  is  a  mat- 
ter of  proof  like  any  other  independent  fact,  and  cannot  be 
judicially  noticed  by  the  court. ^ 

ni.  PRESUMPTIONS  AND  BTJEDEN  OF  PROOF. 

1.  In  General.  —  When  the  right  of  a  party  to  recover  interest 
is  in  question,  the  party  claiming  that  right  has  the  burden  of 
establishing  the  facts  essential  thereto.* 

Where  the  rate  of  interest  is  not  agreed  upon,  it  is  presumed 
that  the  legal  rate   was  intended.^ 

2.  Unreasonable  and  Vexatious  Delay.  —  Where  interest  is  asked 
en  the  ground  of  unreasonable  and  vexatious  delay  of  payment, 
it  is  for  the  creditor  to  show  that  the  debtor  hindered  the 
collection  of  the  debt,  or  by  some  circumvention  or  manage- 
ment induced  the  creditor  to  postpone  proceedings  for  its  collection 
longer  than  he  otherwise  would  have  done." 


America  v.  Forchemimer,  86  Ala.  541, 
5  So.  870;  Richardson  v.  Williams,  2 
Port.  239;  Camp  v.  Randle,  81  Ala. 
240,  2  So.  287;  Clarke  v.  Pratt,  20 
Ala.  470;  Harrison  v.  Harrison,  20 
Ala.  629,  56  Am.  Dec.  227. 

California.  —  Thompson  v.  Mon- 
row,  2  Cal.  99,  56  Am.  Dec.  318; 
Cavender  v.  Guild,  4  Cal.  250. 

Illinois.  —  Morris  v.  Wibaux,  159 
111.  629,  43  N.  E.  837;  Hall  V.  Kim- 
ball, 58  111.  58. 

Indiana.  —  Lefler  v.  Dermotte,  18 
Ind.  246. 

Kentucky.  —  Reynolds  v.  Powers, 
96  Ky.  481,  29  S.  W.  299;  Templeton 
V.  Sharp,  10  Ky.  L.  Rep.  499,  9  S. 
W.  696;  Holley  v.  Holley,  Litt.  Sel. 
Cas.  505,  12  Am.  Dec.  342. 

Louisiana.  —  Nalle  v.  Bentress,  19 
La.  Ann.  2,72- 

Michigan.  —  Kermott  v.  Ayer,  1 1 
Mich.  181 ;  Millard  v.  Truax,  72 
Mich.  381,  41   N.  W.  328. 

Mississippi.  —  Swett  v.  Dodge,  4 
Smed.  &  M.  667. 

Missouri.  —  Hall  v.  Woodson,  13 
Mo.  462. 

Nebraska.  —  Hallam  v.  Tilleren, 
55  Neb.  255,  75  N.  W.  560. 

Texas.  —  Pauska  v.  Daus,  31  Tex. 
67;  Able  V.  McMurray,  10  Tex.  350; 
Cook  V.  Crawford,  i  Tex.  9,  46  Am. 
Dec.  93. 

Vermont.  —  Porter  v.  Munger,  22 
Vt.  191. 
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West  Virginia.  —  Klinck  v.  Price, 
4  W.  Va.  4,  6  Am.  Rep.  268. 

And  see  article  "  Foreign  Laws," 
Vol.  V. 

3.  Cavender  v.  Guild,  4  Cal.  250. 

4.  In  Crapp  v.  Dodd,  92  Ga.  405, 
17  S.  E.  666,  an  action  on  an  open 
account  wherein  the  declaration  did 
not  allege  when  the  account  became 
due,  it  was  held  that  in  order  to  re- 
cover interest  thereon  it  was  incum- 
bent on  the  plaintiff  to  show  that  the 
account  became  due  on  the  day  from 
which  the  interest  was  allowed,  suit 
having  been  begun  within  two  months 
from  the  date  of  the  last  item  of  the 
account. 

In  State  ex  rel.  Presson  v.  Boone, 
108  N.  C.  78,  12  S.  E.  897,  an  action 
on  the  official  bond  of  the  clerk  of 
the  court  to  recover  moneys  alleged 
to  have  been  misappropriated,  it  was 
held  that  upon  proof  of  the  defend- 
ant clerk's  failure  to  pay  the  relator 
the  money  he  had  so  received  when 
she  demanded  payment,  the  presump- 
tion was  that  he  used  it  as  soon  as 
he  received  it,  and  that  accordingly 
he  was  properly  chargeable  with  in- 
terest at  6  per  cent,  from  that  time 
until  demand  and  at  12  per  cent,  from 
time  of  demand. 

5.  Prevo  v.  Lathrop,  2  111.  305. 

6.  Hitt  V.  Allen,  13  111.  592;  Sam- 
mis  V.  Clark,  13  111.  544.  See  also 
Devine  v.  Edwards,     loi     III.     138; 
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3.  Demand  of  Payment.  —  And  when  demand  of  payment  of  the 
principal  obhgation  is  essential  to  the  recovery  of  interest,  the 
burden  of  provini^  demand  is  upon  the  creditor.'' 

4.  Foreign  Interest  Laws.  —  A.  In  General.  —  Where  the  obli- 
i^^ation  is  governed  by  foreign  laws,  if  interest  is  claimed  according 
to  such  laws  they  must  be  established.^ 


Pieser  v.   Minkota   Mill.    Co.,  94  111. 
App.  595- 

7.  In  the  Case  of  an  Open  Ac- 
count, interest  on  which  is  allowed 
by  statute  after  demand  for  payment, 
it  is  incumbent  on  the  creditor,  before 
he  is  entitled  to  interest,  to  show  de- 
mand of  payment.  Compton  v.  John- 
son, 19  AIo.  App.  88. 

An  Acknowledgment  in  Writing 
Over  His  Signature  by  the  Debtor, 
that  a  demand  has  been  made  upon 
him,  is  sufficient  to  put  him  in  de- 
fault and  make  his  debt  bear  inter- 
est from  the  date  of  the  acknowl- 
edgment. Levistones  v.  Marigny,  13 
La.  Ann.  353. 

In  Barnard  v.  Bartholomew,  22 
Pick.  (jNIass.)  291,  an  action  upon  an 
account  for  money  paid  and  for  pro- 
fessional services,  it  was  held  that  a 
letter  from  the  defendant  to  the 
plaintiff  that  he  would  call  according 
to  the  latter's  request  and  settle  was 
sufficient  evidence  of  a  demand,  so 
as  to  entitle  the  plaintiff  to  a  re- 
covery of  interest  on  the  account 
from  the  date  of  the  letter. 

In  Linn  Co.  v.  Farmers  &  Mer- 
chants Bank,  175  Mo.  539,  75  S.  W. 
393,  where  a  bank  had  agreed  to  pay 
interest  on  daily  balances  on  county 
funds  on  deposit,  it  was  held  that  a 
sufficient  demand  was  shown  by  the 
testimony  of  a  member  of  the  county 
court  that  he  stated  to  the  bank  that 
suit  would  be  brought  unless  the  bank 
paid  the  money. 

Demand  of  Repayment  of  Money. 
In  an  action  to  recover  money  paid, 
it  is  not  incumbent  upon  the  plaintiff 
to  prove  a  demand  of  repayment  in 
order  to  entitle  him  to  recover  inter- 
est from  the  time  of  payment.  Ilsley 
V.  Jewett,  2  Mete.  (Mass.)  168. 

8.  Klinck  v.  Price,  4  W.  Va.  4,  6 
Am.  Rep.  268.  And  see  also  the 
cases  cited  supra,  note  i,  of  this  arti- 
cle. 

"  Interest     is     conceded     to    be     a 


creature  of  local  law,  and  is  governed 
by  the  law  of  the  country  where  the 
contract  is  made  or  the  debt  in- 
curred ;  and  where  a  rate  of  interest 
is  fixed  by  the  written  law  of  the 
country,  it  must  be  proved  in  gen- 
eral as  any  other  fact."  Burton  v. 
Anderson,  i  Tex.  93. 

Interest  cannot  be  allowed  on  a 
contract  made  in  a  foreign  country 
on  evidence  that  it  is  customary, 
without  a  further  showing  that  it  is 
authorized  by  law.  Glasgow  v.  Stev- 
enson, 6  Mart.   (N.  S.)    (La.)  567. 

In  the  case  of  a  note  executed  in 
another  state,  the  note  not  naming 
the  rate  of  interest,  the  allowance  of 
a  rate  greater  than  that  allowed  by 
the  law  of  the  forum  is  error,  in  the 
absence  of  proof  of  the  lex  loci  con- 
tractus as  to  the  rate  of  interest  on 
notes.  Hall  v.  Kimball,  58  HI.  58. 
See  also  Booty  v.  Cooper,  18  La.  Ann. 

565. 

Kenyon  v.  Smith,  24  Ind.  11,  was 
an  action  on  promissory  notes  pur- 
porting to  have  been  made  in  Mich- 
igan, but  which  were  claimed  actually 
to  have  been  executed  in  New  York, 
the  delivery  in  Michigan  being  for 
the  purpose  of  avoiding  the  New 
York  usury  laws.  The  New  York 
statute  consisted  of  two  sections,  the 
first  fixing  the  legal  rate  of  interest, 
the  second  providing  that  when  a 
greater  rate  "  than  as  above  de- 
scribed "  was  reserved  the  contract 
should  be  void.  On  the  trial  the  sec- 
ond section  only  of  the  statute  was 
introduced  and  judgment  given  for 
the  principal  and  interest  at  the  legal 
rate  as  fixed  by  the  laws  of  Indiana. 
It  was  held  that  as  the  single  section 
of  the  New  York  statute  introduced 
did  not  show  what  the  legal  rate  of 
interest  in  that  state  was  the  action 
of  the  court  was  proper. 

A  Kentucky  Statute  provides  that 
any  indebtedness  incurred  out  of  the 
state   shall  be  presumed,  unless     the 
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B.  Effect  of  Absence  of  Proof.  —  Where  the  action  is  founded 
uix)n  a  foreign  contract,  the  absence  of  proof  of  the  interest  laws 
of  that  jurisdiction  will  not  always  deprive  the  party  of  his  right 
to  recover  interest,  but  the  court  will  presume  that  the  lex  loci  con- 
tractus is  the  same  as  the  lex  fori,  and  administer  the  law  of  the 
forum.^  In  other  jurisdictions,  however,  the  court  administers  the 
law  of  the  forum  in  such  case/*^  but  without  making  any  presump- 


contrary  be  shown,  to  carry  like  in- 
terest as  if  it  had  been  created  there; 
and  in  Templeton  v.  Sharp,  lo  Ky.  L. 
Rep.  499,  9  S.  W.  696,  an  action  on 
a  note  executed  in  Cahfornia,  it  was 
held  that  in  order  to  warrant  the  al- 
lowance of  interest  under  the  Califor- 
nia law  that  law  must  be  proved. 

9.  Deem  v.  Crume,  46  111.  69. 
"  The  law  in  such  cases  is  that,  in 
the  absence  of  proof  concerning  the 
foreign  rate  of  interest,  it  is  pre- 
sumed to  be  the  same  as  our  own ; 
but  if  it  is  different,  and  the  defend- 
ant wants  any  advantage  from  it,  he 
must  prove  it."  Desnoyer  v.  Mc- 
Donald, 4  Minn.  515.  See  also  Coop- 
er v.  Reaney,  4  Minn.  528,  where  the 
court  said :  "  In  all  cases  where  the 
action  is  upon  a  foreign  contract,  and 
nothing  is  made  to  appear  to  the 
court  that  the  lex  loci  contractus 
differs  from  the  lex  fori,  the  court  will 
presume  it  is  the  same,  and  adminis- 
ter the  law  of  the  forum ;  or,  in  other 
words,  the  presumption  always  is,  in 
matters  of  this  kind,  that  the  laws 
of  other  states  and  countries  are  the 
same  as  our  own,  until  the  contrary 
is  made  to  appear." 

In  Moseby  v.  Burrow,  52  Tex.  396, 
an  action  on  an  indebtedness  accru- 
ing in  Tennessee,  it  was  held  that  in 
the  absence  of  evidence  to  the  con- 
trary the  rate  of  interest  of  the  state 
of  Tennessee  was  to  be  presumed  to 
be  the  same  as  that  of  Texas.  Com- 
pare other  Texas  cases  cited  infra. 

10.  Wood  V.  Corl,  4  Mete.  (Mass.) 
203;  Lougee  V.  Washburn,  16  N.  H. 
134;  Mason  v.  Mason,  12  La.  589; 
David  V.  Porter,  51  Iowa  254,  i  N. 
W.  528. 

In  Crafts  v.  Clark,  38  Iowa  237,  an 
action  on  a  foreign  judgment,  it  was 
held  that  the  laws  of  Iowa  governed 
as  to  the  interest  to  be  allowed,  in 
the  absence  of  proof  of  a  different 
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rate  allowed  by  the  lex  loci  con- 
tractus. The  court  said :  "  Prima 
facie  the  rate  of  interest  is  governed 
by  the  law  of  this  state.  If  it  is 
claimed  that  the  lex  loci  authorizes  a 
different  rate  of  interest  that  fact 
must  be  averred  and  proved." 

In  Olson  V.  Veazie,  9  Wash.  481, 
37  Pac.  677,  43  Am.  St.  Rep.  855,  an 
action  on  a  foreign  judgment  which 
did  not  by  its  terms  purport  to  bear 
interest,  it  was  held  that  interest  was 
properly  allowed  at  the  legal  rate 
upon  the  judgment,  although  there 
was  no  proof  of  a  statute  of  the 
state  where  the  judgment  was  ren- 
dered authorizing  interest  on  judg- 
ments rendered  there. 

In  Nelson  v.  Felder,  7  Rich.  Eq. 
(S.  C.)  395,  it  was  held  that  a  credit- 
or by  judgment  recovered  in  a  for- 
eign court,  who  came  in  under  a 
creditors' bill  and  proved  his  demand, 
was  entitled  to  interest  on  the  amount 
of  the  judgment  from  the  date  of  its 
rendition,  although  he  did  not  show 
whether  or  not  the  judgment  bore 
interest  by  the  law  of  the  country 
where   it  was   rendered. 

In  Missouri  a  statute  provides  that 
interest  shall  be  allowed  on  all  money 
due  upon  any  judgment  from  the  date 
of  its  rendition  until  payment ;  and 
in  Shickle  v.  Watts,  94  Mo.  410,  7 
S.  W.  274,  an  action  on  a  foreign 
judgment,  it  was  held  that  interest 
was  properly  allowed  under  the  Mis- 
souri statute,  although  there  was  no 
proof  of  the  law  governing  interest 
in  the  state  wkere  the  judgment  was 
rendered.  See  also  Huey  v.  Macon 
Co.,  35  Fed.  481,  an  action  on 
bonds  and  coupons  payable  in  New 
York.  It  was  held  that  interest  was 
properly  allowed  according  to  the 
Missouri  law  in  the  absence  of  proof 
as  to  the  rate  of  interest  in  New 
York.  Crone  v.  Dawson,  19  Mo. 
App.  214. 
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tion.     Other  courts  will  allow  no  interest  whatever  when  there  is 
no  proof  of  such  foreign  law.^' 

5.  Agreement  Absolving  Debtor  from  Interest.  —  The  making  of 
an  agreement  to  absolve  the  debtor  from  future  payment  of  interest 
is  affirmative  matter,  the  burden  of  proof  of  which  is  upon  the 
debtor  who  relies  upon  it.^^ 

rV.  MODE  OF  PROOF. 

1.  Express  Agreement  to  Pay  Interest,  —  A.  In  GeinERAL.  —  Of 
course  where  there  is  an  express  agreement  to  pay  interest, 
whether  oral  or  in  writing,  the  mode  of  proving  the  agreement  does 
not  dififer  from  that  of  proving  any  other  lawful  agreement." 
Sometimes,  however,  a  claim  for  conventional  interest  cannot  be 
shown  by  parol  evidence,  but  must  be  evidenced  by  a  writing.^* 


11.  Alabama.  —  Dickinson  v. 
Branch  Bank,  I2  Ala.  54;  Harrison 
V.  Harrison,  20  Ala.  629,  56  Am. 
Dec.  227;  Hudson  v.  Daily,  13 
Ala.  722. 

California.  —  Thompson  v.  Mon- 
row,  2  Cal.  99,  56  Am.  Dec.  318; 
Cavender  v.  Guild,  4  Cal.  250. 

Kentucky.  —  Holley  v.  Holley,  Litt. 
Sel.  Cas.  505,  12  Am.  Dec.  342 ;  Pawl- 
ing v.  Sartin,  4  J.  J.  Marsh.  238; 
Morgan  v.  Froth,  i  J.  J.  Marsh.  94. 
Compare  Templeton  v.  Sharp,  10  Ky. 
L.  Rep.  499,  9  S.  W.  696,  cited  supra, 
note  5. 

In  Clarke  v.  Pratt,  20  Ala.  470,  an 
action  upon  a  judgment  rendered  in 
IMississipni.  it  was  held  that  proof 
of  what  the  law  of  Mississippi  was 
as  to  the  rate  of  interest  allowable 
on  judgment  should  have  been  made 
before  any  amount  by  way  of  inter- 
est was  recoverable ;  that  the  table 
to  be  prepared  and  appended  by  the 
secretary  of  state  to  the  acts  of  the 
legislature  was  prima  facie  evidence 
of  what  the  foreign  interest  was, 
but  that  the  court  could  not  judicially 
know  the  rate  of  interest  from  that 
table. 

In  Texas  the  cases  are  not  uni- 
form. Thus  it  is  held  that  in  the 
case  of  a  debt  accruing  in  another 
state,  refusal  to  calculate  or  permit 
the  calculation  of  interest  according 
to  the  laws  of  that  state  is  not  error 
where  there  is  no  evidence  as  to 
what  the  rate  of  interest  of  that 
state  is.  Randall  v.  Meredith 
(Tex.),  II  S.  W.  170. 


In  Bailey  v.  Heald,  17  Tex.  102, 
an  action  on  a  draft  drawn  in  Texas 
and  payable  in  Louisiana,  it  was  held 
that  the  laws  of  Texas  as  to  interest 
were  to  govern  in  the  absence  of 
proof  of  the  laws  of  Louisiana  in 
relation  thereto  (overruling  Able  v. 
McMurray,  10  Tex.  350,  holding  that 
in  the  absence  of  proof  of  the  foreign 
interest  no  interest  at  all  could  be 
allowed  in  Texas :  and  also  in  effect 
overruling  Wheeler  v.  Pope,  5  Tex. 
262).  See  also  Cook  v.  Crawford, 
4  Tex.  420;  Pauska  v.  Daus,  31  Tex. 
67,  an  action  on  an  account  incurred 
in  Mexico,  wherein  it  was  held  that 
the  law  of  interest  was  to  be  pre- 
sumed as  being  the  same  as  in  Texas, 
in  the  absence  of  proof  to  the  con- 
trary. 

12.  Park  v.  Wiley,  67  Ala.  310. 

13.  See  articles  "  Contract  ;" 
"  Private  Writings  "  and  other  cog- 
nate titles. 

14.  As  in  Louisiana —  It  is  of  the 
essence  of  legal  evidence  in  support 
of  it  that  it  be  written.  Succession 
of  Peytavin,  10  Rob.  (La.)  118; 
Poydras  v.  Delamere,  13  La.  98. 

Under  the  California  Statute 
parol  evidence  is  not  admissible  in 
any  case  for  the  purpose  of  estab- 
lishing a  claim  to  interest  beyond  the 
statutory  rate.  Such  a  claim  must 
be  evidenced  by  writing,  or  it  is  in- 
valid, and  cannot  be  enforced.  Ad- 
ler  V.  Friedman,  16  Cal.  138,  where 
the  note  in  suit  drew  interest  at 
the  rate  of  two  and  a  half  per  cent. 
per  month,  parol  evidence  that  from 
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B.  Paroi,  HvtdivNCP,.  —  When  the  parties  to  the  a.^recment  have 
put  in  writing-  their  intention  in  respect  of  the  payment  of  interest, 
parol  evidence  of  a  different  intention  is  not  admissible.^"  Thus 
where  the  writing  does  not  stipulate  for  interest,  parol  evidence  of 
a  contemporaneous  agreement  that  interest  was  to  be  paid  is  not 
admissible.^*'  Nor,  where  the  writing  stipulates  for  interest,  can  it 
be  shown  that  interest  was  not  in  fact  to  be  paid.*^  Nor  is  parol 
evidence  admissible  to  show  that  the  instrument  does  not  represent 
the  true  rate  of  interest.^® 

2.  Implied  Agreement  to  Pay  Interest. — A.  In  General.  —  An 
agreement  to  pay  interest  need  not  be  proved  by  direct  evidence.^® 
But  when  circumstantial  evidence  is  resorted  to  for  this  purpose,  it 


a  certain  time  the  interest  had  been 
reduced,  by  a  parol  agreement,  to 
one  and  a  half  per  cent,  per  month 
was  held  inadmissible. 

A  Statute  Requiring  a  Writing 
for  any  rate  of  interest  above  seven 
per  cent,  is  satisfied  by  written  agree- 
ment for  interest  given,  not  at  the 
time  of  incurring  the  debt,  but  sub- 
sequently upon  an  extension  of  time, 
or  the  like.  Stewart  v.  Slocumb,  120 
Ga.  762,  48  S.  E.  311. 

15.  Casteel  v.  Walker,  40  Ark. 
117,  48  Am.  Rep.  5;  Beaver  v.  Slear, 
182  Pa.  St.  213,  37  Atl.  991 ;  Craig 
V.  Pervis,  14  Rich.  Eq.  (S.  C.)  150. 

Where  the  language  of  a  promis- 
sory note  is  plain  and  unequivocal 
to  the  effect  that  the  interest  is  pay- 
able at  the  maturity  of  the  note  and 
not  annually,  parol  evidence  of  an 
agreement  to  pay  annually  is  not 
admissible.  Koehring  v.  Muemming- 
hoff,  61  Mo.  403,  21  Am.  Rep.  402. 
In  this  case  the  promise  in  the  note 
was  to  pay  the  principal,  "  with  in- 
terest from  date  at  the  rate  of  eight 
per  cent,  per  annum  "  five  years  after 
the  date  of  the  note.  The  court  said : 
"  No  different  time  is  fixed  for  the 
payment  of  the  interest  from  that 
fixed  for  the  payment  of  the  princi- 
pal secured  to  become  due  by  the 
note.  In  such  a  case  both  principal, 
and  interest  become  due  at  the  same 
time ;  in  fact  the  promise  plainly  is 
to  pay  the  principal,  with  the  inter- 
est, five  years  after  the  date  of  the 
note.  The  words  *  with  interest  at 
the  rate  of  eight  per  cent,  per  annum,' 
only  fix  the  rate  of  interest  to  be  cal- 
culated on  the  note,  and  have  nothing 
to  do  with  the  time  that  it  shall  be 
paid." 
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16.  Read  v.  Bank  of  Attica,  124 
N.  Y.  671,  27  N.  E.  250. 

In  Milliken  v.  Southgate,  26  Me. 
424,  where  the  defendant  had  re- 
ceived money  of  the  plaintiff  and 
promised  in  writing  to  repay  the 
same  sum  under  certain  conditions, 
and  did  repay  it,  it  was  held  that  in 
a  subsequent  action  to  recover  in- 
terest on  the  money,  parol  evidence 
of  a  promise  to  pay  interest  was  not 
admissible,  if  made  at  the  same  time 
as  the  written  contract  and  tending 
to  vary  its  terms,  and  if  made  after- 
ward it  would  not  be  valid  if  with- 
out consideration. 

17.  Stutsman  v.  Stutsman,  3 
Blackf.    (Ind.)    231. 

In  Smith  zk  Burnham,  3  Sumn.  435, 
22  Fed.  Cas.  No.  13,019,  the  court, 
in  speaking  of  a  promissory  note 
bearing  interest  which  was  claimed 
to  have  been  given  as  a  mere  memo- 
randum of  an  advance  by  the  plain- 
tiff to  the  defendant  for  a  purchase 
upon  a  co-partnership  account  be- 
tween them,  said  :  "Prima  facie,  such 
notes  must  be  presumed  to  import 
a  present  absolute  indebtment  of 
money,  for  which  interest  is  to  be 
paid.  And  to  allow  parol  evidence 
to  show  that  such  was  not  the  in- 
tention of  the  parties  vi^uld  be  not 
onlv  to  vary,  but  to  contradict,  the 
very  words  of  the  instrument." 

18.  Catlin  v.  Harris,  7  Wash.  542, 
35  Pac.  385;  Redden  v.  Inman,  6 
111.  App.  55 ;  Davis  v.  Stout,  126  Ind. 
12,  25  N.  E.  862,  22  Am.  St.  Rep.  565. 

19.  Ayers  v.  Metcalf,  39  111.  307. 
See  also  Smith  v.  Buitler,  176  Mass. 
38,  57  N.  E.  322. 

An  agreement  to  pay  a  specific  rate 
of   interest   on   a   note   not    drawing 
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should  be  of  a  weight  which  at  least  preponderates  in  favor  of  the 
agreement.-" 

B.  Custom  or  Usacu  of  Tradk.  —  A  contract  to  pay  interest  may 
be  implied  from  a  general  custom  or  usage  of  trade-^  known  to 
the  debtor  during  his  dealings."-  Usage,  in  order  to  justify  an 
implication  of  an  agreement  to  pay  interest,  must  be  legal,  uniform, 
long  established,  generally  acquiesced  in,  and  well  known.^^ 

C.  Conclusion  of  Witness.  —  An  agreement  to  pay  interest, 
however,  cannot  be  proved  by  the  mere  conclusion  or  inference  of 
a  witness.^* 


interest,  and  representine  moneys  be- 
longing to  the  payee  and  in  the  hands 
of  the  payor  for  investment  in  cer- 
tain securities,  may  be  inferred  from 
receipts  indorsed  thereon  showing  in- 
terest pa>Tnents  at  the  rate  in  ques- 
tion. Gilmor's  Estate,  158  Pa.  St. 
186,  27  Atl.  845. 

20.  Ayers  v.  Metcalf,  39  111.  307, 
where  the  creditors  were  bankers  en- 
gaged in  loaning  money,  buying  and 
selling  exchange,  etc.,  and  the  evi- 
dence showed  that  the  debtors  had 
made  arrangements  with  the  bankers 
to  overdraw  their  deposit  account; 
that  they  did  so,  and  that  when  they 
had  previously  overdrawn  their  ac- 
count, on  a  settlement  they  had  al- 
lowed their  bankers  interest  on  the 
amount  thus  advanced. 

21.  United  States.  —  Young  r. 
Godbe,  T5  Wall.  562. 

Arkansas.  —  Rogers  v.  Yamell,  51 
Ark.  198,  10  S.  W.  622. 

Connecticut.  —  Sellick  v.  French,  I 
Conn.  32,  6  Am.  Dec.  185. 

Illinois.  —  Ayers  v.  Metcalf.  39  111. 
307:  Turner  v.  Dawson,  50  III.  85. 

lozva.  —  Veiths  v.  Hagge,  8  Iowa 
163. 

Massachusetts.  —  Fisher  v.  Sargent, 
10  Gush.  250. 

Nezv  York.  —  Meech  v.  Smith,  7 
Wend.  315. 

Pennsylvania.  —  Adams  v.  Palmer, 
30  Pa.   St.  346. 

Vermont.  —  Willard  v.  Pinard,  65 
Vt.    160,  26  Alt.  67. 

"  An  agreement  for  interest  may  be 
inferred  from  the  course  of  dealing 
between  the  parties ;  as  where  inter- 
est has  before  Tjeen  charged  and  al- 
lowed under  like  circumstances.  Al- 
so where  the  creditor  has  a  uniform 
practice  of  charging  interest,  which 
was  known  to  the  customer  at  the 
time     of    the     dealing.      And    where 


there  is  a  general  usage  in  any  par- 
ticular trade  or  branch  of  business 
to  charge  and  allow  interest,  parties 
having  knowledge  of  the  usage  are 
presumed  to  contract  in  reference  to 
it;  and  if  the  usage  does  not  con- 
flict with  the  terms  of  the  contract, 
it  will  be  deemed  to  enter  into  and 
constitute  a  part  of  it.  Knowledge 
of  the  usage  may  be  established  by 
presumptive  as  well  as  by  direct  evi- 
dence. It  may  be  presumed  from  the 
fact  that  both  parties  are  engaged  in 
the  particular  trade  or  branch  of 
business  to  which  the  usage  relates; 
and  also-  from  other  facts,  as  the 
uniformity,  long  continuance  and 
notoriety  of  the  usage."  Esterly  v. 
Cole,  3  N.  Y.  502,  affirming  i  Barb. 
(N.  Y.)  235. 

22.  Barclay  v.  Kennedy,  3  Wash. 
C  C.  350,  2  Fed.  Cas.  No.  976;  Isett 
V.  Ogelvie,  9  Iowa  313;  McAlister 
V.  Reab,  4  Wend.  (N.  Y.)  483;  Red- 
dington  v.  Oilman,  i  Bosw.  (N. 
Y.)  235. 

23.  Turner  v.  Dawson,  50  111.  85. 
See  also  article  "  Custom  and 
Usage,"  Vol.  IV. 

24.  Bennett  v.  Johnson,  i  Spears 
(S.  C.)  209,  where  the  jury  had  al- 
lowed interest  on  an  open  account, 
there  being  no  proof  of  a  custom  to 
pay  interest  on  such,  nor  of  any 
agreement  to  that  effect,  nor  of  any 
statement  by  the  defendant  express- 
ing or  acknowledging  his  liability 
to  pay  interest,  except  the  testimony 
of  a  witness  to  the  effect  that  he 
had  inferred  from  a  conversation 
with  the  defendant  that  the  latter 
did  not  dispute  his  liability  to  pay 
interest  from  the  expiration  of  a 
certain  time;  and  a  new  trial  was 
ordered  unless  the  plaintiff  remitted 
the  interest  allowed. 
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IV.  COMPELLING  ATTENDANCE,  664 

CROSS-REFERENCES : 

Cross-Examination ; 
Depositions ;  Direct  Examination. 

I.  POWER  TO  APPOINT. 

1.  Inherent  in  Courts.  —  It  may  be  generally  stated  that  when,  in 
the  proper  and  orderly  administration  of  justice,  it  becomes  necessary 
to  bring  before  the  court  or  jury,  in  the  determination  of  a  question 
of  fact,  the  evidence  of  a  witness  who  cannot  communicate  his 
testimony  in  an  intelligible  manner,  the  court  has  at  common  law 
the  inherent  power  and  authority,  and  it  is  charged  with  the  duty 
to  appoint  an  interpreter  to  enable  such  witness  properly  to  make 
his  testimony  understood,^  and  the  consent,  or  the  withholding  of 
the  consent,  of  the  opposite  party  is  an  entirely  immaterial  circum- 
stance in  the  exercise  of  such  power.-  In  most  jurisdictions,  how- 
ever, this  power  is  declared  and  regulated  by  statute. 

1.     Menella  v.  Metropolitan  St.  R.  of  a  statute.     But  the  court,  through 

Co.,  43  Misc.  5,  86  N.  Y.   Supp.  930.  Sherwood,    J.,    said :      "  Our    statute 

Power  Inherent  in  Case  of  Neces-  contains   nothing   on    the    subject    of 

sity.  —  In  State  v.  Howard,  118  Mo.  ^j^af   mutes;   but,    doubtless,   a   court 

127,  24  S.  W.  41    objection  was  made  j^^g  ^he  inherent  power  to  elicit  testi- 

to    the    action    of   the    trial    court    in  ^^^^  ^^^j^  ^  ^^j^^^^^^  ^     ^j^^^. 

receiving  the  evidence,  in  some  man-  -^                                    ^     t.u      ^a  ^^ 

.^             ■           r          ■.              1  ^  soever  means  necessary  to  the  end  to 

ner  not  appearing,  of  a  witness  who  ■     a" 

could    neither    read    nor    write    and  t)e  attained. 

who  had  no  knowledge  of  articulate  2.     Menella  v.  Metropolitan  St.  R. 

language,  without  the  special  warrant  Co.,  43  Misc.  5,  86  N.  Y.  Supp.  930. 
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2.  When  Exercised.  —  A.  For  Witnicss  Spraking  Forricn  Lan- 
GUAc'.i:.  —  liy  far  the  most  numerous  class  of  cases  in  which  an 
interpreter  is  proper  to  be  appointed  are  those  in  which  the  witness 
is  not  acquainted  with  the  English  language,  speaking  only  another, 
and  in  such  cases  the  power  of  the  courts  to  appoint  an  interpreter 
is  ample  and  unquestioned.'* 

B.  Witness  Under  Physicai^  Disability. — Where  a  witness 
is  a  deaf  mute*  or  otherwise  unable  to  utter  articulate  and  distinct 
speech  so  as  to  be  understood  by  court  or  jury,''  the  power  of  the 
courts  to  employ  the  services  of  an  interpreter  to  assist  such  persons 
in  expressing  their  testimony  in  a  suitable  manner  is  equally  well 
established.  Nor  is  it  necessary  in  this  class  of  cases  that  the 
w^itness  pursue  any  particular  system  of  sign  language,  it  being 
sufficient  if  only  the  interpreter  understands,  and  can  make  himself 
understood  by,  the  witness  whose  testimony  is  desired  to  be  received." 

3.  Number  of  Interpreters.  —  A.  In  General.  —  Where  the  cir- 
cumstances of  a  case  require,  the  court  is  not  limited'  to  the  appoint- 
ment of  a  single  interpreter,  but  as  many  may  be  appointed  as  the 
justice  of  the  case  demands.'^ 


3.  When  Witness  Does  Not  "Un- 
derstand English. 

United  States. — United  States  v. 
Gibert,  2  Sumn.  ig,  25  Fed.  Cas.  No. 
15,204. 

Alabama.  —  Horn  z'.  State,  98  Ala. 
23,  13  So.  329;  Central  of  Georgia 
R.  Co.  V.  Joseph,  125  Ala.  313,  28  So. 
35- 

California.  —  People  z'.  Wong  Ah 
Bang,  65  Cal.  305,  4  Pac.  19. 

Georgia.  —  Schall  v.  Eisner,  58 
Ga.  190. 

Illinois.  —  Chicago  &  A.  R.  Co.  v. 
Shenk,  131  111.  283,  23  N.  E.  436; 
Schnier  v.  People,  25  111.  11. 

Louisiana.  —  State  v.  Hamilton,  42 
La.  Ann.   1204.  8  So.  304. 

Massachusetts.  —  Com.  v.  Kepper. 
114  Mass.  278;  Norberg's  Case,  4 
Mass.  81. 

New  York.  —  People  v.  Constan- 
tino, 153  N.  Y.  24,  47  N.  E.  2,7. 

Ohio.  —  Schutter  v.  Williams,  I 
West.  L.  J.  319,  I  Ohio  Dec.  (Re- 
print) 47. 

Pennsylvania.  —  Com.  v.  Jongrass, 
181   Pa.  St.   172,  37  Atl.  207. 

Texas.  —  Kuhlman  v.  Medlinka,  29 
Tex.  385. 

Utah. —  People  v.  Theide,  11  Utah 
241,  39  Pac.  837. 

4.  For  Deaf  and  Dumb  Witness. 
Rex  V.  Ruston,  1  Leach  (Eng.) 
508;    Morrison    v.     Lennard,    3    Car. 
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&  P.  (Eng.)  127;  Martin's  Case,  Al- 
lison's Prac.  Crim.  Law  of  Scot- 
land 486;  State  V.  DeWolf,  8  Conn. 
93,  20  Am.  Dec.  90;  Skaggs  v.  State, 
108  Ind.  53,  8  N.  E.  695;  Snyder 
V.  Nations.  5  Blackf.  (Ind.)  295; 
State  V.  Howard,  118  Mo.  127,  24 
S.  W.  41  ;  People  v.  McGee,  i  Denio 
(N.  Y.)  19;  State  v.  Weldon,  39  S. 
C.  318,  17  S.  E.  688,  24  L.  R.  A.  126. 

5.  Conner  v.  State,  25  Ga.  515,  71 
Am.  Dec.  184. 

6.  Recognized     System     of     Sign 

language    Not     Necessary People 

V.  McGee,  i  Denio  (N.  Y.)  19.  In 
the  English  case  of  Rex  v.  Ruston, 
I  Leach  (Eng.)  408,  it  appeared  that 
a  witness  had  been  deaf  and  dumb 
since  his  birth,  but  that  necessity  had 
invented  a  code  of  arbitrary  and  pe- 
culiar signs  whereby  he  and  his  sister 
could  communicate  with  each  other, 
each  thereby  being  truly  made  to  un- 
derstand the  other.  It  was  held  com- 
petent for  such  witness  to  testify 
through  the  medium  of  his  sister  as 
interoreter. 

7.  Gibert     v.     United     States,     2 
Sumn.   19,  25  Fed.  Cas.  No.  15,204. 

Number   of  Interpreters   Governed 

by     Necessities     of     the     Case In 

Skaggs  V.  State,  108  Ind.  53,  8  N. 
E.  695,  in  the  examination  of  a  deaf 
and  dumb  witness  the  court  appointed 
two    interpreters,    one    of    whom    in- 
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B.  Separate  Interpreters  eor  the  Parties.  —  In  the  absence 
of  evidence  of  the  lack  of  integrity  or  ability  upon  the  part  of  an 
interpreter  provided  by  the  state  for  the  entire  case,  it  is  not  error 
for  the  trial  court,  in  a  criminal  prosecution,  to  refuse  to  appoint 
also  another  interpreter  to  act  for  the  defendant  and  his  witnesses.* 

II.  COMPETENCY  AND  aUALIFICATIONS. 

1.  Discretion  of  Trial  Court.  —  A.  In  General.  —  In  the  selec- 
tion and  appointment  of  an  interpreter,  as  well  as  the  manner  of 
conducting  an  examination  through  him,  the  trial  court  is  vested 
with  a  large  discretion ;  and  the  decision  of  the  trial  court  will  not  be 
interfered  with  on  appeal,  unless  an  injustice  to  the  complaining 
party  is  made  clearly  to  appear.^ 

B.  Ability  of  Interpreter  to  Read  Language  He  Interprets. 
If  an  interpreter  sufficiently  understands  the  language  of  the  one 
whose  evidence  he  assumes  to  interpret  to  render  it  correctly  to 
the  court  or  jury,  and  to  translate  the  questions  propounded  to 
witness  into  the  language  he  speaks,  it  is  no  proper  objection  to  the 


terpreted  to  the  other  the  questions 
of  counsel,  the  latter  in  turn  inter- 
preting them  to  the  witness,  the 
answers  of  the  witness  being  inter- 
preted by  the  latter  to  the  former  and 
then  at  third  hand  to  the  jury.  In 
holding  the  appointment  of  the  two 
interpreters  proper  the  court  said : 
"  The  object  of  the  examination  of 
the  prosecuting  witness  was  to  get 
the  facts  of  this  case  within  her  per- 
sonal knowledge  before  the  court 
and  jury;  and  the  court  had  the 
power,  undoubtedly,  to  appoint  as 
many  interpreters  as  to  it  seemed 
necessary  to  the  accomplishment  of 
that  object." 

8.  People  V.   Constantino,    153   N. 
Y.  24,  47  N.  E.  37- 

9.  Manner  of   Conducting  Exam- 
ination  "  The    manner    in    which 

such  examination  shall  be  conduct- 
ed," said  the  Indiana  supreme  court, 
"  was  a  matter  to  be  regulated  and 
controlled  by  the  trial  court,  in  its 
discretion,  and  will  not  be  reviewed 
by  this  court  in  the  absence  of  a 
showing  that  appellant  was  in  some 
way  injured  thereby."  Howk,  C.  J., 
in  Skaggs  v.  State,  108  Ind.  53,  8  N. 
E.   695. 

Mere     Tlnfamiliarity     with     lan- 
guage    Does     Not     Disqualify In 

People  V.  Constantino,  153  N.  Y.  24, 


47  N.  E.  37,  the  court  say  that  to 
overthrow  the  judgment  of  the  court 
below  in  accepting  a  person  as  in- 
terpreter it  is  not  sufficient  tO'  show 
that  such  person  manifests  some  un- 
familiarity  with  the  language  of  the 
witness  whose  evidence  he  assumes 
to  interpret,  but  there  must  be  posi- 
tive evidence  of  his  inability  and  lack 
of    integrity. 

Necessity  for  Appointment. 
People  z:  Morine,  138  Cal.  626,  7^ 
Pac.  166;  Conner  v.  State,  25  Ga. 
515,  71  Am.  Dec.  184;  Schall  v. 
Eisner,  58  Ga.  190;  State  v.  Severson, 
78  Iowa  653,  43  N.  W.  533; 

Whether  an  interpreter  is  neces- 
sary to  be  appointed  is,  under  all  the 
circumstances,  within  the  discretion 
of  the  trial  court,  and  a  cause  will  not 
be  reversed  upon  such  a  ground  un- 
less there  is  a  clear  abuse  of  that  dis- 
cretion. Bozozowski  zk  National 
Box  Co.,  104  111.  App.  338. 

Where  a  witness  understands  the 
English  language,  and  the  foreign 
language  in  which  one  of  the  parties 
made  an  admission  to  him,  he  may 
testify  in  English,  without  an  in- 
terpreter, as  to  what  the  statements 
of  such  party  were.  Thon  v. 
Rochester  R.  Co.,  81  Hun  615,  30  N. 
Y.  Supp.  620;  Com.  v.  Kepper,  114 
Mass.  278. 
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competency  of  such  a  witness  as  an  interpreter  tliat  he  cannot  read 
the  language.^" 

C.  Interpreter  Need  Not  Be  an  Expert.  —  Nor  is  it  necessary 
that  an  interpreter,  called  to  interpret  the  signs  of  a  deaf  and  dumb 
witness,  should  be  an  expert  in  such  language,  it  being  sufficient  if 
the  witness  can  interpret  truly/* 

D.  Error,  When  Re\ERSiblE.  —  Where  the  action  of  the  trial 
court  in  refusing  to  permit  a  competent  interpreter  to  act  deprives 
a  party  of  the  benefit  of  the  evidence  of  a  material  witness,^^  or 
there  is  a  gross  abuse  of  discretion,*-'  the  error  in  such  regard  is  a 
reversible  one.  And  if  the  court  refuses  to  allow  the  party  offering 
the  interpreter  to  make  a  statement  of  the  testimony  expected  from 
the  primary  witness  through  such  interpreter,  that  the  same  may 
be  preserved  in  the  record,  the  court  on  appeal  will  presume  such 
evidence  to  have  been   material.** 

2.  Who  Competent  as  Related  to  the  Case.  —  A.  Relative  o? 
Party  Interested. — The  simple  fact  that  an  interpreter  is  a  rela- 
tive of  a  party  to  the  proceeding,  or  of  the  one  whose  evidence  he 
interprets,  will  not  render  such  interpreter  incompetent.  Modern 
statutes,  enlarging  the  class  of  competent  witnesses  so  as  to  include 
parties  even  immediately  interested,  would  seem  to  warrant  this,  the 
relation  merely  going  to  the  credibility,  and  not  to  the  competency, 
of  the  witness.     While  it  probably  would  be  the  better  practice  to 


10.  Central  of  Georgia  R.  Co.  v. 
Joseph,  125  Ala.  313,  28  So.  35- 

11.  State  V.  Weldon,  39  S.  C.  318, 
17  S.  E.  688,  24  L.  R.  A.  126. 

12.  Where  a  suitable  person  is 
offered  as  interpreter  and  no  other 
person  is  available  in  bringing  mate- 
rial evidence  properly  into  a  case,  the 
court  has  no  discretion  but  to  appomt 
such  person  interpreter.  Chicago  & 
A.  R.  Co.  V.  Shenk,  131  111.  283,  23 
N.  E.  436. 

13.  "  The  selection  of  an  inter- 
preter," said  the  California  court, 
"  depends  so  much  upon  circum- 
stances, including  the  necessities  of 
the  case  in  which  the  services  of  one 
may  be  required,  and  of  which  those 
who  require  them  are  most  compe- 
tent to  judge,  that  a  court  should 
not  interfere  with  the  action  of  those 
who  make  the  selection,  unless  it  ap- 
pears there  has  been  a  gross  abuse  of 
discretion,  or  that  injustice  has  been 
done  to  the  defendant."  McKee,  J., 
in  People  v.  Ramirez,  56  Cal.  533,  38 
Am.  Rep.  7Z- 

14.  When  Materiality  Presumed. 
In  Chicago  &.  A.  R.  Co.  v.  Shenk, 
131   111.  283,  23  N.  E.  436,  the  party 

Vol.  VII 


offered  as  an  interpreter  a  witness 
whom  the  court  held  to  be  incompe- 
tent, and  for  that  reason  refused  to 
permit  the  party's  counsel  to  make  a 
statement  of  the  evidence  he  pro- 
posed to  elicit  from  the  primary  wit- 
ness through  such  interpreter.  In 
answering  the  objection  that  the  evi- 
dence sought  to  be  elicited  was  not 
shown  to  be  material  the  court  said  : 
"  But'  it  is  objected  that  the  record 
wholly  fails  to  show  the  materiality 
of  said  testimony.  That  is  true,  but 
neither  the  defendant  nor  his  counsel 
is  responsible  for  the  fact  that  such 
is  the  condition  of  the  record.  Said 
counsel  sought  to  present  to  the 
court,  and  have  embodied  in  the  rec- 
ord, a  statement  of  what  he  ex- 
pected the  testimony  of  the  witness 
would  be,  and  persisted  in  his  efforts 
in  that  behalf  until  he  could  no 
longer  do  so  with  proper  courtesy  to 
the  court ;  but  he  was  peremptorily 
forbidden  to  make  the  statement,  or 
say  a  word  on  that  subject.  He 
could  have  done  more  only  in  con- 
tempt of  the  express  order  and  de- 
cree of  the  court."  And  in  this 
state  of  the  record  the  court  indulged 
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procure,  if  practicable,  an  interpreter  who  is  entirely  disinterested 
and  unrelated  to  either  a  party  or  the  witness  whose  evidence  he 
interprets,  the  trial  court  in  this  regard  is  vested  with  a  large 
discretion.^^  A  contrary  rule,  however,  has  been  held  to  apply  in 
a  criminal  prosecution.^® 

B.  Next  Friend  of  Infant  Plaintiff.  —  The  next  friend  of  an 
infant  plaintiff  may,  in  the  discretion  of  the  trial  court,  under 
modern  statutes,  be  sworn  as  an  interpreter  for  a  witness  for  the 
plaintiff  who  does  not  speak  English.^^ 

C.  Witness  for  Party.  —  The  mere  fact  that  an  interpreter, 
otherwise  unobjectionable,  has  testified  or  will. testify  in  the  case, 
does  not  render  him  incompetent  to  act  in  such  case  in  interpreting 
the  testimony  of  a  witness  called  by  the  party  for  whom  the  inter- 
preter is  a  primary  witness. ^^     Though  it  has  been  intimated  in  at 


the  presumption  that  the  evidence 
that  would  have  been  elicited  through 
the  interpreter  was  material  for  the 
party  offering  him. 

15.  Sister  of  Defendant  in  Crim- 
inal Prosecution —  Rex  v.  Ruston, 
I  Leach  (Eng.)  408. 

Sister  of  Plaintiff.  —  In  Barber 
Asphalt  Pay.  Co.  v.  Odasz,  85  Fed. 
754,  29  C.  C.  A.  631,  the  trial  court 
permitted  a  sister  of  the  plaintiff  to 
act  as  interpreter  for  him  without 
objection  on  the  first  trial,  but  over 
the  defendant's  objection  on  the  sec- 
ond trial.  It  was  observed  that  the 
whole  matter  was  to  be  determined 
by  the  trial  court  in  the  exercise  of 
its  discretion,  but  it  was  remarked 
that  it  would  have  been  better  to 
procure  a  disinterested  person  as  in- 
terpreter if   this   were   practicable. 

16.  Husljand  of  Prosecutrix —  In 
State  r.  Thompson,  14  Wash.  285,44 
Pac.  533,  it  appeared  that  the  hus- 
band of  the  prosecutrix  in  a  prose- 
cution for  rape  was  permitted  to  act 
as  interpreter  for  her.  The  court  on 
appeal  say  that  a  disinterested  wit- 
ness should  have  been  procured  to 
serve  in  that  capacity,  and  that  for 
such  purpose  the  cause  should  have 
been  continued,  if  necessary.  The 
cause  was  reversed  upon  another 
ground  and  the  court  did  not  express 
an  opinion  as  to  whether  such  an 
error  would  authorize  a  reversal  of 
the  judgment  of  the  court  without 
the  showing  of  further  facts  as  to 
prejudice.  But  quaere  whether  un- 
der the  court's  reasoning  such  action 
of  the  trial  court  would   not  be  re- 


versible without  an  affirmative  shov/- 
ing  of  prejudice. 

17.  Statement  of  Rule —  In 
Swift  V.  Applebone,  23  Mich.  252,  a 
case  of  this  nature,  the  court,  by 
Cooley,  J.,  say:  "Whatever  objec- 
tions may  exist,  in  point  of  policy,  to 
allowing  the  next  friend  of  an  infant 
plaintiff  to  be  sworn  as  interpreter 
for  a  witness  who  does  not  speak  the 
English  language,  we  cannot  say  that 
in  law  it  is  erroneous.  The  old  com- 
mon-law rules  which  excluded  par- 
ties and  interested  persons  from  be- 
ing witnesses  in  civil  cases  are  now 
entirely  done  away  with  in  this  state ; 
and  though  we  think  such  a  person 
ought  not,  except  for  very  peculiar 
and  satisfactory  reasons,  to  be  placed 
in  the  responsible  position  of  inter- 
preter, where  the  temptation  to  fraud 
might  be  great  and  the  difficulty  of 
detection  greater,  yet  the  question 
Avhether  it  shall  be  allowed  in  any 
particular  case  must  rest  in  the  dis- 
cretion of  the  judge  presiding  at  the 
trial,  who  may  be  relied  upon  to  call 
in  a  disinterested  and  impartial  per- 
son for  that  office  whenever  he  shall 
find  it  practicable." 

18.  In  Civil  Cases.  —  Barber  As- 
phalt Pav.  Co.  V.  Odasz,  85  Fed.  754, 
29  C.  C.  A.  631. 

No  Presumption  of  Prejudice  Is 
Indulged  Against  Such  a  Witness. 
The  Illinois  court,  in  passing  upon 
the  action  of  the  trial  court  in  re- 
jecting a  witness  as  interpreter  un- 
der the  circumstances  stated  in  the 
text,  said :  "  The  decision  of  the 
court    rejecting    said   interpreter   was 
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least   one   jurisdiction    thai    a   contrary    rule    applies    in    a   criminal 
action." 

D.  Friend  of  Witness.  —  Nor  will  the  presumption  of  prejudice 
or  bias  arise  so  as  to  disqualify  one  offered  as  an  interpreter  because 
of  the  fact  that  friendly  relations  exist  between  the  interpreter  and 
the  witness  whose  evidence  is  to  be  so  received.-" 

E.  Juror:  Constitutional  Law. — A  juror  may  act  as  inter- 
preter, and  under  a  statute  authorizing-  him  so  to  act  no  constitu- 
tional right  of  the  defendant  in  a  criminal  action  is  prejudiced  or 
impaired.-^ 


clearly  erroneous.  Without  attempt- 
ing to  lay  down  any  general  rules  de- 
fining the  qualifications  of  inter- 
preters, this  may  be  confidently 
stated :  that  where  the  person  of- 
fered to  serve  in  that  capacity  is 
otherwise  qualified,  and  there  is  no 
objection  to  be  urged  against  him  ex- 
cept that  he  has  been  called  and  ex- 
amined as  a  witness  by  the  party 
offering  him,  he  should  not  be  re- 
jected. There  is  no  legal  presump- 
tion that  because  a  person  has  been 
called  as  a  witness  by  one  of  the  par- 
ties to  a  suit,  and  has  testified  in  his 
behalf,  he  is  thereby  so  far  biased  or 
prejudiced  in  favor  of  the  party  call- 
ing him  as  not  to  be  trusted  to  fairly 
and  impartially  interpret  between 
the  court  and  another  witness  called 
by  the  same  party."  Chicago  &  A.  R. 
Co.  V.  Shenk,  131  111.  283,  23  N.  E. 
436. 

In     Criminal     Cases People     v. 

Ramirez,  56  Cal.  533,  38  Am.  Rep.  7Z. 

19.  State  V.  Thompson,  14  Wash. 
285,  44  Pac.  533. 

20.  Relations  Toward  Prosecuting 
Witness.  —  State  v.  Butts,  107  Iowa 
243,  78  N.  W.  681.  Here  it  appeared 
that  the  prosecuting  witness  was  a 
deaf  mute,  and  when  on  the  stand  a 
friend  of  hers  was  allowed  to  act  as 
interpreter.  Because  of  the  friendly 
relations  existing  between  the  inter- 
preter and  the  witness  it  was  urged 
that  the  interpreter  was  incompetent. 
In  holding  to  the  contrary,  the  court 
said  :  "  There  is  not  a  thing  to  show 
unfairness  or  prejudice  from  the  use 
of  the  interpreter.  Mere  friendship 
will  not  raise  a  presumption  of  preju- 
dice. In  such  matters  the  trial  court 
has  a  discretion  that  is  not  to  be  in- 
terfered with,  unless  there  is  an 
abuse  of  it." 

Vol.  VII 


21.  Juror  as  Interpreter.  —  De- 
fendant's Constitutional  Rights  Not 
Infringed —  Under  a  statute  author- 
izing a  judge  or  any  juror  to  testify 
as  a  witness,  but  providing  that  it 
shall  be  in  the  discretion  of  the  trial 
court  to  postpone  the  trial  that  such 
evidence  may  be  taken  before  an- 
other judge  or  jury,  a  juror  sitting 
in  a  case  may  in  the  trial  court's 
discretion  be  permitted  to  act  as 
interpreter.  No  constitutional  or 
other  legal  reason  forbids.  And  es- 
pecially will  a  verdict  rendered  in 
such  a  case  not  be  disturbed  where 
the  defendant,  by  his  counsel,  con- 
sented to  the  juror's  acting  as  in- 
terpreter. In  the  case  cited  the  court 
said:  "He  [the  juror-interpreter] 
did  not  lose  his  identity  as  a  juror. 
We  can  see  no  difference  between 
this  case  and  one  where  the  juror 
might  have  read  for  the  other  jurors 
some  writing  offered  in  evidence. 
Suppose  a  paper  had  been  received 
in  evidence,  and  a  witness  on  the 
stand  asked  to  read  it,  and,  owing 
to  some  infirmity,  he  was  unable  to 
do  so,  and  a  juror  sitting  near  should 
volunteer  or  be  asked  to  read  it  to 
the  court  and  jury.  He  might  give 
undue  emphasis  to  some  of  the 
words ;  he  might  be  so  '  engrossed ' 
in  reading  it  as  '  not  to  remember ' 
its  contents.  To  hold  that  this  would 
remove  him  from  the  position  of 
juror,  that  it  would  leave  a  jury  of 
but  eleven,  and  would  be  ground 
for  a  new  trial,  and  especially  when 
it  was  consented  to,  would  be  sacri- 
ficing common  sense  to  sophistry  and 
absurdity.  There  is  no  pretense  that 
the  juror  acted  other  than  honestly 
and  fairly.  It  is  not  even  hinted 
that  his  interpretation  was  faulty  or 
biased.  With  this  record  upon  the 
question  it  would  be  a  monstrous  per- 
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3.  Impeachment  of  Interpretation.  —  The  accuracy  of  the  inter- 
pretation of  a  sworn  interpreter  may  be  impeached  before,  and  is  to 
be  determined  by,  the  jury  as  a  question  of  fact  and  not  of  law.^' 
And  witnesses  conversant  with  a  particular  foreign  language  may 
be  called  to  testify  to  the  meaning  of  words  shown  to  have  been 
used  in  such  language  by  one  of  the  parties.^^ 

4.  Oath.  —  A.  Necessity  For.  —  A  person  called  to  testify  as  an 
interpreter  in  a  case  is  a  witness  not  unlike  any  other  so  far  as 
regards  the  necessity  for  the  administering  of  an  oath,  and,  like  other 
witnesses,  he  must  be  sworn. ^* 

B.  Form  of  Oath.  —  A  witness  need  not  be  specially  sworn  to 
interpret  truly,  it  being  sufficient,  unless  the  statute  otherwise 
provides,  if  he  be  sworn  in  the  same  form  and  manner  as  any 
other  witness  called  to  testify  from  his  personal  knowledge  of 
physical  facts.^ 


version  of  justice  to  hold  that  this 
action  of  the  court  was  reversible 
error."  People  v.  Theide,  ii  Utah 
241,  39  Pac.  837. 

22.  United  States  r.  Gibert,  2 
Sumn.  19,  25  Fed.  Cas.  No.  15,204; 
Skaggs  V.  State,  108  Ind.  53,  8  N.  E. 
695 ;  People  v.  Constantino,  153  N. 
Y.  24,  47  _N.  E.  37-  . 

Where  in  a  criminal  prosecution 
evidence  is  taken  through  an  inter- 
preter and  there  is  a  dispute  as  to 
the  meaning  of  a  word  in  the  foreign 
language,  it  is  proper  to  require  the 
interpreter  to  give  the  primary  mean- 
ing of  all  words  used  in  connection 
with  the  word  in  dispute,  so  that  the 
jury  may  be  able  to  determine  its 
meaning  in  case  of  a  disagreement 
among  the  interpreters,  and  other 
witnesses  versed  in  the  language  may 
testify  as  to  the  meaning  of  the  con- 
troverted word.  Schnier  v.  People, 
23  111.   II. 

23.  Explanations  of  Words  by 
Other  Witnesses — Where  a  witness 
who  understands  both  English  and 
German  testifies  in  English  to  cer- 
tain admissions  made  to  him  by  a 
party  in  German,  he  may  be  required 
to  state  also  the  German  words  used, 
and  the  party  whose  admission  he 
assumes  to  state  may  call  other  wit- 
nesses, acquainted  with  the  German 
language,  to  testify  to  the  meaning 
of  the  German  words  used.  Thon 
V.  Rochester  R.  Co.,  81  Hun  615, 
30   N.   Y.   Supp.   620. 

24.  Interpreters  Must  Be  Sworn. 
People    V.     Lee    Fat,  54    Cal.   527; 
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Schearer  v.  Harber,  36  Ind.  536;  In 
re  Norberg,  4  Mass.  81 ;  Vandervoort 
V.  Smith,  2  Caines  (N.  Y.)  155; 
People  V.  Theide,  11  Utah  241,  39 
Pac.  837- 

Beposition-Suppressing  Where 
Witness  Not  Sworn.  —  The  fact  that 
one  acting  as  interpreter  for  the 
officer  by  whom  a  deposition  was 
taken  was  not  sworn  according  to 
law,  the  officer  himself  not  under- 
standing the  language  of  the  primary 
witness,  is  sufficient  ground  for  the 
suppression  of  such  deposition. 
Davis  V.  Migliavaca,  16  Tex.  Civ. 
App.  42,  41    S.   W.  91. 

25.  In  Kuhlman  v.  Medlinka,  29 
Tex.  385,  the  court  say:  "It  is 
objected  that  a  witness  for  the  ap- 
pellee was  permitted  to  read  in  evi- 
dence to  the  jury  from  a  writing 
in  the  German  language,  as  if  the 
instrument,  which  was  in  German, 
had  been  written  in  English;  and 
that  the  witness  ivas  not  sworn  as 
an  interpreter  and  no  written  transla- 
tion of  the  writing  was  produced  on 
the  trial.  It  is  believed  that  it  was 
sufficient  if  the  witness  was  swoni 
in  the  usual  form.  The  evidence  he 
is  to  give  is,  that  the  letter  from 
which  he  reads  is  written  in  the 
German  language  and  that  the  writ- 
ing when  rendered  into  English  is 
to  the  effect  stated  by  him." 

A  witness  who  understands  both 
English  and  the  foreign  language  in 
which  another  has  addressed  him, 
whose  statements  he  assumes  to  give, 
may,   under  the  oath  commonly  ad- 
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C.  How  Administered  to  Witness  Through  Interpreter. 
In  administering  the  oath  to  witnesses  througli  an  interpreter  it  is 
not  necessary  for  the  clerk  to  repeat  the  oath  to  the  interpreter 
every  time  he  is  called  to  administer  it  to  the  several  witnesses, 
where  the  same  is  administered  as  first  repeated,  and  given  in  the 
presence  and  under  the  direction  of  the  court.^* 

D.  Suggestions  From  I'eksons  Not  Sworn.  —  A  sworn  inter- 
preter may  take  advantage  of  the  suggestions  of  others,  present  with 
him,  who  are  not  sworn,  with  regard  to  the  proper  interpretation  of 
testimony,  stating,  however,  the  result  as  his  own   interpretation." 

5.  Non-Judicial  Power  in  Interpreter.  —  It  is  the  duty  of  an  inter- 
l^reter  to  interpret  and  report  to  the  court  every  statement  made  by 
the  witness  whose  evidence  he  interprets,  and  he  has  no  discretion 
or  power  to  determine  what  is  admissible  and  what  not  admissible, 
or  to  omit  to  interpret  what  he  considers  hearsay.  His  power  is 
ministerial  onlv.^* 


ministered  to  a  witness,  testify  in 
English  what  such  statements  were, 
and  this  where  by  statute  an  inter- 
preter is  required  to  be  sworn  spe- 
cially to  interpret  truly.  Com.  v.  Kep- 
per,  114  Mass.  278.  See  also  Thon 
r.  Rochester  R.  Co.,  81  Hun.  615, 
30  N.  Y.  Supp.  620. 

26.  Repetition  of  Oath  to  Inter- 
preter Not  Necessary Com.  z.'.  Jon- 
grass,  181  Pa.  St.  172,  37  Atl.  207. 
In  the  case  cited,  in  which  the  ob- 
jection mentioned  in  the  text  was 
raised,  the  court  say :  "  The  form 
of  the  oath  is  not  questioned,  nor  is 
it  denied  that  the  interpreter  cor- 
rectly translated  it  into  the  language 
of  the  witness.  It  was  done  in  the 
presence  and  under  the  immediate 
direction  of  the  court.  Under  such 
circumstances,  if  it  had  been  admin- 
istered by  a  bystander,  it  would  have 
bound  the  conscience  of  the  witness, 
both  in  law  and  in  morals,  as  a  valid 
oath.  It  was  not  necessary  that  the 
clerk  should  repeat  the  oath  to  the 
interpreter  every  time  he  was  called 
upon  to  administer  it  to  a  witness. 
It  was  enough  if  this  was  done  at 
the  beginning  of  the  examination. 
The  interpreter  acts  under  the  sanc- 
tion of  his  oath  as  such,  when  he 
administers  the  oath  to  the  witnesses, 
no  less  than  when  he  interprets  the 
testimony  of  the  witness  to  the  court 
or  jury." 

27.  United  States  v.  Gibert,  2 
Sumn.  19,  25  Fed.  Cas.  No.  15,204. 
In   this    case   twelve    of    the    officers 
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and  crew  of  the  Spanish  schooner 
Panda  were  tried  on  an  indictment 
for  robbery  on  the  high  seas,  com- 
mitted on  board  the  American  brig 
Mexican.  On  the  trial  of  the  indict- 
ment one  Badlam  was  sworn  as  a 
general  interpreter  of  Spanish  for 
the  prisoners.  In  the  course  of  the 
trial  it  appeared  that  the  interpreter, 
while  generally  familiar  with  Span- 
ish, was  not  acquainted  with  nautical 
terms.  The  court  upon  complaint 
from  counsel  for  the  prisoners  ap- 
pointed two  other  Spanish  scholars, 
who  were  familiar  with  nautical 
terms  and  who  sat  by  the  interpreter 
Badlam  and  conferred  with  him  as 
to  the  meaning  of  doubtful  nautical 
terms,  the  interpreter  in  each  in- 
stance, however,  stating  to  the  court 
the  result  of  their  counsels  as  his 
own  interpretation.  The  court,  in  an 
opinion  by  Judge  Story,  held  that 
this  could  not  be  complained  of  by 
the  prisoners,  saying:  "Mr.  Badlam 
[the  sworn  interpreter]  gave  every 
interpretation  to  the  court  under 
oath ;  and  he  had  certainly  the  right 
to  use  the  knowledge  of  others  to 
assist  his  own  judgment  in  case  any 
doubt  arose,  giving  his  own  inter- 
pretation finally  to  the  court.  If 
there  has  been  no  mistake  in  the  in- 
terpretation, what  ground  can  there 
now  be  for  any  just  complaint?" 

28.  Interpreter  Must  Report  En- 
tire Statement  to  Court.  —  People  v. 
Wong  Ah  Bang,  65  Cal.  305,  4  Pac. 
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in.  ADMISSIBILITY. 

1.  Constitutional  Law.  —  Right  to  Confront  Witnesses.  —  It  is  not 
a  violation  of  the  constitutional  right  of  the  defendant  in  a  criminal 
prosecution  to  confront  and  cross-examine  the  witnesses  against 
liim  that  their  evidence,  when  not  otherwise  susceptible  of  proper 
and  lucid  presentation  to  the  court,  is  received  through  the  medium 
of  an  interpreter.^" 

2.  Hearsay.  —  A.  In  General.  —  The  receiving  of  evidence 
through  an  interpreter,  the  witness  being  present  in  court,  is  not, 
it  need  hardly  be  said,  in  violation  of  the  hearsay  rule.^"  And  under 
certain  circumstances  it  has  been  held  not  improper  to  receive  the 
evidence  of  a  witness  by  communications  made  to  the  interpreter 
out  of  the  presence  of  the  court.^^ 

B.  ExTRA-JuDiciAL  Statements  of  Interpreter.  —  But  the 
hearsay  rule  does  forbid  the  receiving  of  evidence  of  statements 
made  by  an  interpreter  out  of  court  as  to  admissions  or  confessions 
made  to  him  or  in  his  presence.^^ 


19.  In  this  case  the  record  disclosed 
that  the  trial  judge  instructed  the 
interpreter  that  whenever  the  witness 
began  to  state  something  that  had 
been  told  to  him  by  some  one  else 
he  should  so  inform  the  court,  and 
that  then  the  court  would  not  admit 
such  part  of  the  answer.  The  su- 
pieme  court  on  appeal  held  this  to 
be  error,  saying:  "  If  it  appeared  in 
the  transcript  that  these  instructions 
to  the  interpreter  were  acted  on,  and 
that  the  interpreter  merely  reported 
to  the  court  that  the  witness  had 
stated  something  that  had  been  told 
him  by  some  one  else,  and  the  court 
had  acted  on  that  bare  statement, 
without  requiring  the  interpreter  to 
repeat  what  the  witness  had  said, 
we  should  hold  it  to  be  clearly  error, 
for  which  reversal  should  be  ordered. 
It  is  the  duty  of  the  interpreter  to 
interpret  and  report  to  the  court 
every  statement  made  by  the  witness. 
The  court  should  so  instruct  the  in- 
terpreter and  require  a  strict  com- 
pliance with  such  instruction.  The 
direction  above  given  to  the  inter- 
preter by  the  court  would  devolve 
on  the  interpreter  the  duty  belonging 
by  law  to  the  court,  which  duty  the 
court  cannot  transfer  to  another  per- 
son. The  parties  have  a  right  to 
hear  what  was  said  by  the  witness, 
and  the  court  may  be  asked  to  rule 
on  it.     An  interpreter  is  not  selected 


for  the  discharge  of  a  duty  essen- 
tially judicial." 

29.  State  v.  Hamilton,  42  La.  Ann. 
1204,  8  So.  304;  People  v.  Theide,  11 
Utah  241,  39  Pac.  837. 

30.  Interpretations  of  Oral  Evi- 
dence  Are    Not   Hearsay State   v. 

Hamilton,  42  La.  Ann.  1204,  8  So. 
304;  People  V.  Theide,  11  Utah  241, 
39  Pac.  837;  People  v.  Lee  Fat,  54 
Cal.  527.     And  see  cases  supra. 

31.  Statements  to  Interpreter  Out 

of     Presence     of     the     Court In 

Skaggs  V.  State,  108  Ind.  53,  8  N.  E. 
695,  a  question  was  put  to  the  prose- 
cutrix which  so  shocked  her  modesty 
that  she  fled  precipitately  from  the 
presence  of  the  court  and  the  jury 
into  an  adjoining  room,  where,  with- 
out any  direction  from  the  court,  she 
was  follow^ed  by  the  interpreter.  In 
this  seclusion  the  interpreter  suc- 
ceeded in  pacifying  the  witness,  so 
runs  the  report,  and  in  receiving 
from  her  an  answer  to  the  question 
which  had  so  disturbed  her,  and 
thereupon  returned  to  the  court  and 
interpreted  to  the  jury,  in  the  pres- 
ence of  the  primary  witness,  the 
answer  so  received  in  private.  Such 
evidence  was  held,  under  the  circum- 
stances, to  have  been  properly  re- 
ceived. 

32.  Territory  v.  Big  Knot  on 
Head,  6  Mont.  242,  11  Pac.  670. 
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C.  Conversations  Through  Interpreter.  —  Conversations  car- 
ried on  between  parties  through  interpreters,  when  each  is  made 
to  understand,  through  the  interpreter,  and  to  know  fully  what  is 
said,  are  admissible  as  if  carried  on  directly  without  the  medium  of 
an  interpreter,  and  one  hearing  the  interpretations  and  under- 
standing them  only  may  testify  to  such  statements  as  the  admissions 
of  the  parties.^^  Where  persons  converse  through  an  interpreter 
thev  adopt  a  mode  of  communication  which  makes  the  language  of 
the  interpreter  presumptively  their  own,  each  impliedly  constituting 
the  interpreter  his  agent  in  that  regard.^*  But  the  rule  that  acquies- 
cence  in   the   language   and   claims   of  another,   if  made   in   one's 


33.  Interpreter's  Statements  Com- 
petent as  Admissions  of  Parties. 
Fabrigas  v.  Mostyn,  20  St.  Trials 
122;  Canierlin  v.  Palmer  Co.,  lO  Al- 
len (Mass.)  539-  See  also  AVise  v. 
Newatney,  26  Neb.  88,  42  N.  W.  339, 
where  the  court  intimates,  but  does 
not  decide,  that  the  rule  of  the  text 
is  correct. 

Rule  Stated.  —  Where  the  plaintiff, 
speaking  the  Polish  language,  and  de- 
fendant, speaking  English,  converse 
through  an  interpreter,  the  defendant 
may  testify  to  what  the  interpreter 
repeats  to  him  as  the  statement  of 
the  plaintiff,  such  evidence  being  in 
no  sense  hearsay.  The  Minnesota 
court  thus  states  the  rule :  "  When 
two  persons  voluntarily  agree  upon 
a  third  to  act  as  interpreter  between 
them,  the  latter  is  to  be  regarded  as 
the  agent  of  each  to  translate  and 
communicate  what  he  says  to  the 
other,  so  that  such  other  has  a  right 
to  rely  upon  the  communication  so 
made  to  him.  It  is  the  communica- 
tion of  a  party  through  his  agent." 
Miller  v.  Lathrop,  50  Minn.  91,  52  N. 
W.  274. 

Master  and  Servant.  —  Tlnsafe 
Place  in  Which  to  Work. —  In  Bla- 
zinski  v.  Perkins,  77  Wis.  9,  45  N. 
W.  947,  in  an  action  by  a  servant 
against  a  master  for  personal  in- 
juries resulting  from  the  servant's 
falling  with  a  scaffolding,  alleged  to 
have  been  insecurely  built,  it  was 
held  that  the  evidence  of  the  de- 
fendant's foreman,  that  the  fellow- 
servants  of  plaintiff  had  said  to  him 
while  constructing  the  scaffold,  in  a 
foreign  language  which  they  under- 
stood, that  the  scaffold  should  be 
built  in  a  particular  way,   in  which 
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it  was  built,  was  competent  as  not 
within  the  hearsay  rule.  It  appeared 
here,  however,  that  when  the  state- 
ments plaintiff  made  were  interpreted 
to  the  foreman  the  plaintiff  tacitly  as- 
sented to  their  correctness,  though 
this  latter  fact  was  not  much  em- 
phasized by  the  court  in  arriving  at 
its  decision. 

Both  languages  Need  Not  Be 
Understood  by  Witness A  conver- 
sation held  between  two  persons  in 
different  languages,  both  languages 
being  understood  by  both  parties, 
may  be  given  in  evidence  by  several 
witnesses,  though  each  witness  does 
not  understand  both  languages.  Peo- 
ple V.  Ah  Wiee,  48  Cal.  236. 

34.  Doctrine  of  Joint  Agency 
Stated — In  the  case  of  Com.  v. 
Vose,  157  Mass.  393,  32  N.  E.  355, 
17  L.  R.  A.  813,  the  Massachusetts 
court  thus  states  the  rule  of  joint 
agency,  stating  briefly  the  facts  upon 
which  the  law  was  declared  :  "  The 
defendant  excepted  to  the  admission 
in  evidence  of  a  conversation  be- 
tween him  and  the  deceased  person 
carried  on  through  an  interpreter,  he 
speaking  English  and  she  French, 
and  the  witness  understanding  only 
French.  When  two  persons  who 
speak  different  languages,  and  who 
cannot  understand  each  other,  con- 
verse through  an  interpreter,  they 
adopt  a  mode  of  communication  in 
which  they  assume  that  the  inter- 
preter is  trustworthy,  and  which 
makes  his  language  presumptively 
their  own.  Each  acts  upon  the  theory 
that  the  interpretation  is  correct. 
Each  impliedly  agrees  that  his  lan- 
guage may  be  received  through  the 
interpreter.      If    nothing    appears    to 


INTERPRETER. 


661 


presence,  amounts  to  a  concession  of  the  truth  of  the  matters  stated, 
does  not  apply,  as  a  matter  of  course,  if  such  statements  were  made 
in  a  language  not  understood  by  the  party  sought  to  be  bound 
thereby,  and  are  not  correctly  interpreted  to  him.^^  But  on  the  other 
hand,  if  a  party,  through  an  interpreter,  understood  or  was  made  to 
understand,  another's  statement  and  claim  against  him,  such  state- 
ments are  admissible  as  if  made  in  a  language  understood  without 
the  aid  of  an  interpreter.^® 

D.  Evidence  at  Prior  Proceedings.  —  a.  As  Hearsay.  —  The 
stenographic  report  of  the  evidence  of  a  witness,  given  at  a  prelim- 
inary examination  of  a  defendant  or  before  a  coroner  through  an 
interpreter,  is  inadmissible  in  a  prosecution  against  such  witness  as 
trespassing  upon  the  hearsay  rule.  The  interpreter  or  some  other 
witness  who  heard  and  understood  the  evidence  of  the  primary 
witness  as  it  fell  from  his  own  lips  should  be  called  for  such 
purpose.^^ 

b.  Constitutional  Right  to  Confront  Witnesses.  —  The  receiving 
in  evidence  of  the  stenographic  report  of  evidence  given  at  a  prior 
trial  through  an  interpreter  has  been  held  also  to  be  in  violation  of 
the  guaranteed  right  of  the  defendant  in  a  criminal  prosecution  to 
confront  the  witnesses  against  him.^* 


show  that  their  respective  relations 
to  the  interpreter  differ,  they  may 
be  said  to  constitute  him  their  joint 
agent  to  do  for  both  that  in  which 
they  have  a  joint  interest.  They 
wish  to  communicate  with  each  other, 
they  ■choose  a  mode  of  communica- 
tion, they  enter  into  conversation, 
and  the  words  of  the  interpreter, 
which  are  their  necessary  medium  of 
communication,  are  adopted  by  both, 
and  made  a  part  of  their  conversa- 
tion as  much  as  those  which  fall 
from  their  own  Hps.  They  cannot 
complain  if  the  language  of  the  in- 
terpreter is  taken  as  their  own  by 
any  one  who  is  interested  in  the 
conversation.  Interpretation  under 
such  circumstances  is  prima  facie  to 
be  deemed  correct.  How  far  either 
would  be  bound  by  it  if  the  inter- 
preter should  prove  false  may  de- 
pend upon  a  variety  of  circumstances 
which  it  is  unnecessary  to  discuss. 
In  a  case  like  the  present  we  are 
of  the  opinion  that  either  party,  or 
a  third  party,  who  hears  the  conver- 
sation, may  testify  to  it  as  he  un- 
derstands it,  although  for  his  under- 
standing of  what  was  said  by  one 
of  the  parties  he  is  dependent  on  the 


interpretation   which   was  a  part  of 
the  conversation." 

35.  To  Be  Bound  Party  Must  TTn- 
derstand  Other's  Language —  Ter- 
ritory V.  Big  Knot  on  Head,  6  Mont. 
242,  II  Pac.  670.  The  court  here,  in 
a  prosecution  for  larceny  of  horses, 
said :  "  The  bills  of  exception  show 
that  witnesses  upon  the  part  of  the 
prosecution  testified  that  an  inter- 
preter stated  that  the  defendants  ad- 
mitted to  him  that  they  had  stolen  the 
horses.  Although  it  appears  that  the 
statements  of  the  interpreter  as  to  the 
admissions  were  made  in  the  pres- 
ence of  the  appellants,  yet  it  also  ap- 
pears that  they  did  not  understand 
the  English  language,  that  being  the 
language  in  which  the  interpreter 
made  the  statements.  Under  such 
circumstances  the  appellants  are  not 
bound  by  the  statements  made  by  the 
interpreter.  Such  statements  cannot 
be  said  to  have  been  brought  specific- 
ally home  to  them  although  made  in 
their  presence." 

36.  Wright  v.  Maseras,  56  Barb. 
(N.  Y.)  521. 

37.  People  v.  Lee  Fat,  54  Cal. 
527;  People  V.  Ah  Yute,  56  Cal.  119. 

38.  In  a  prosecution    for   perjury, 
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c.  Ho7V  Reproduced. — Either  the  interpreter,  or  some  other  per- 
son who  heard  the  evidence  of  the  primary  witness  as  it  fell  from 
his  own  lips,  and  understood  it  without  regard  to  the  interpreter, 
must  be  called  to  prove  the  evidence  of  such  witness  at  a  former 
trial,^**  and  the  interpreter  is  the  better  person  for  this  purpose,  so 
much  so  that  his  absence  from  the  trial  or  inability  to  testify  must 
appear  as  above  indicated  before  the  evidence  of  a  third  party  will 
be  received.*" 

3.  Best  Evidence.  —  It  is  no  objcKrtion  to  the  examination  of  a 
mute  through  an  interpreter  that  the  witness  could  communicate  his 
testimony  by  writing  out  his  answers  to  questions  propounded  to 
him.  The  written  answers  in  such  a  case  are  not  of  higher  dignity 
than  the  oral  answers  of  the  interpreter.*^     But  neither  method  is 


alleged  to  have  been  committed  in 
the  trial  of  a  case  before  a  police 
court,  the  state  offered,  and  the  trial 
court  received,  in  evidence  the  steno- 
graphic report  of  the  defendant's  evi- 
dence given  by  him  when  testifying 
through  an  interpreter  as  a  witness 
before  such  court.  In  holding  that 
such  record  was  incompetent  as  in 
violation  of  the  defendant's  right  to 
confront  the  witnesses  against  him, 
the  court  say :  "  We  have  found  no 
case  which  sanctions  the  admission  of 
the  evidence  which  was  received  in 
this  case,  and  are  of  the  opinion  that 
the  reporter's  notes  were  not  compe- 
tent evidence  against  the  defendant. 
Neither  the  interpreter  nor  the  re- 
porter was  offered  as  a  witness,  nor 
was  their  absence  accounted  for,  and 
it  was  the  right  and  privilege  of  the 
accused  to  confront  and  cross-exam- 
ine the  witnesses  in  the  case.  .  .  . 
In  our  opinion,  the  interpreter,  or 
some  other  witness  to  the  facts, 
should  have  been  called,  on  the  part 
of  the  prosecution,  to  prove  what  the 
defendant  swore  to  on  the  prelim- 
inary examination.  The  defendant 
would  then  have  had  the  privilege  of 
cross-examination,  which  was  denied 
him  on  the  trial  of  this  cause."  Peo- 
ple V.  Lee  Fat,  54  Cal.  527. 

39.  People  v.  Ah  Yute,  56  Cal. 
119.  The  supreme  court  of  Indiana 
seems  to  indicate  a  more  liberal  rule 
in  Schearer  v.  Harber,  36  Ind.  536, 
where  it  said:  "The  interpreter, 
on  the  trial  of  the  cause  before 
the  justice,  we  may  assume,  was 
duly  sworn,  because  the  law  re- 
quired   that    he     should    be    sworn. 
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He  translated  what  the  appellant 
testified  to  in  the  German  lan- 
guage into  English,  and  in  the  latter 
language  delivered  it  to  the  justice 
and  the  jury.  To  this  extent  the  in- 
terpreter was  a  witness,  and  the  case 
clearly  falls  within  the  rule  that  regu- 
lates the  introduction  of  evidence  of 
what  a  witness  testified  to  on  a 
former  trial.  The  rule  is  that  such 
evidence  is  inadmissible  unless  the 
witness  be  dead,  out  of  the  jurisdic- 
tion, or  is  insane  or  sick  and  unable 
to  testify,  or  has  been  summoned, 
but  appears  to  have  been  kept  away 
by  the  adverse  party.  .  .  .  There 
was  no  reason  whatever  shown  why 
the  interpreter  could  not  be  produced, 
and  therefore  there  was  no  founda- 
tion for  the  introduction  of  evidence 
of  what  he  swore  to  on  the  former 
trial ;  in  other  words,  of  the  interpre- 
tation he  gave  of  the  plaintiff's  evi- 
dence on  that  trial.  The  evidence, 
therefore,  was  incompetent." 

40.  Schearer  v.  Harber,  36  Ind. 
536. 

41.  Oral  Statements  and  Writing 

of     Equal     Dignity State     v.     De 

Wolf,  8  Conn.  93,  20  Am.  Dec.  90; 
State  V.  Howard,  118  Mo.  127,  24  S. 
W.  41. 

Rule  Doubted —  In  Morrison  v. 
Lennard,  3  Car.  &  P.  127,  14  E.  C. 
L.  238,  Best,  C.  J.,  thus  remarks :  "  I 
have  been  doubting  whether  in  this 
case  we  ought  not  to  make  him  write 
his  answers.  We  are  bound  to  adopt 
the  best  mode  of  interpreting,  even 
in  a  capital  case ;  but  I  think  when 
the  witness  can  write  that  is  a  more 
certain  mode." 
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exclusive,  and  either  may  be  pursued  in  the  discretion  of  the  trial 
court." 

4.  Translation  of  Writing's.  —  A.  In  Genkral.  —  It  is  competent 
for  a  witness  conversant  with  a  foreign  language  to  l>e  called  to  read 
and  interpret  to  the  court  a  material  writing  in  a  foreign  language. 
The  courts  are  not  required  to  take  judicial  notice  of  the  meaning 
of  a  written  foreign  word  any  more  than  of  a  spoken  one.''^  Such 
witnesses,  also,  must  be  sworn.*"* 

B.  Orai,  Translation.  —  In  the  translation  into  English  of  a 
paper  written  in  a  foreign  language  it  is  not  necessary  that  the 
English  equivalent  should  be  written  out,  but  it  may  be  stated  orally 
by  the  translator  or  read  as  if  in  English.*^ 

C.  Meaning  op  Controverted  Word.  —  Where  a  witness  testifies 
to  an  admission  made  to  him  in  a  foreign  language,  and  gives  the 
words  used  by  the  party  in  his  presence,  it  may  be  shown  that  the 
English  equivalent  is  different  from  that  given  by  the  interpreting 
witness,*®  and  in  such  case  an  interpreter  need  not  be  called,  but 
translators  may  be  called,  to  testify  to  the  meaning  of  such  foreign 
words.*'' 


42.  Neither  Method  Exclusive. 
In  speaking  of  the  manner  in  which 
deaf  and  dumb  persons  should  be 
examined,  the  Missouri  court  say: 
"  Such  unfortunate  persons  may  be 
witnesses,  if  able  to  communicate 
their  ideas  by  signs,  through  the  me- 
dium of  an  interpreter,  or  by  writing, 
if  they  write  and  read  writing;  and 
even  if  the  witness  can  write,  this 
does  not  prevent  his  testimony  from 
being  communicated  by  signs.  Either 
way  may  be  adopted."  State  v. 
Howard,  Ii8  Mo.  127,  24  S.  W.  41. 

43.  Judicial  Notice  Not  Taken  of 
Foreign  Written  Words.  —  In  Eru- 
sha  V.  Tomash,  98  Iowa  510,  67  N. 
W.  390,  the  court,  over  the  objection 
of  one  of  the  parties,  called  a  witness 
who  spoke  Bohemian  to  interpret 
certain  indorsements  in  that  language 
on  a  promissory  note.  To  the  ob- 
jection that  the  evidence  was  imma- 
terial and  that  the  court  should  have 
taken  judicial  notice  of  what  the  in- 
dorsements were,  the  supreme  court 
on  appeal  said :  "  The  courts  of  this 
state  are  not  required  to  know  the 
Bohemian  language,  and  when  the 
judge  of  a  court  is  not  sufficiently 
familiar  with  it,  the  aid  of  some  one 
who  is  must  necessarily  be  obtained 
when  there  is  occasion  to  interpret  it. 
In  this  case  the    interpreter    merely 


stated  in  the  English  language  what 
the  indorsements  were  in  the  Bohe- 
mian language  and  the  court  gave  to 
it  the  proper  legal  effect.  We  do  net 
find  any  error  in  what  was  thus 
done." 

44.  Vandervoort  v.  Smith,  2 
Caines  (N.  Y.)    155. 

45.  Translations  Need  Not  Be 
Written —  In  a  case  in  which  the 
method  of  translation  mentioned  in 
the  text  was  used,  the  court,  in 
speaking  of  it,  say :  "  Such  mode  of 
testifying  secures  the  defendant  ev- 
ery right  that  a  translation  of  the  pa- 
per written  out  could  possibly  secure. 
To  authorize  him  to  translate  the 
letter  he  must  understand  the  two 
languages.  If  he  deliberately  as- 
sumed to  understand  the  two  lan- 
guages and  deliberately  read  to  the 
jury  as  a  true  translation  of  the  let- 
ter what  in  fact  was  false  and  fabri- 
cated by  him  for  the  occasion  he 
would  be  guilty  of  perjury.  It  is  not 
perceived  that  the  defendant  is  de- 
prived of  any  legal  right  by  the  wit- 
ness translating  and  reading  the  let- 
ter as  translated  to  the  jury."  Kuhl- 
man  v.  Medlinka,  29  Tex.  385. 

46.  Thon  V.  Rochester  R.  Co.,  81 
Hun_  615,  30  N.  Y.  Supp.  620; 
Schnier  v.  People,  23  111.  11. 

47.  Thon  V.  Rochester  R.  Co.,  81 
Hun  615,  30  N.  Y.  Supp.  620. 
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rV.  COMPELLING  ATTENDANCE. 

The  court  will  not,  it  has  been  held,  compel  the  attendance  of  an 
interpreter  who  has  refused  or  neglected  to  obey  a  subpoena,  unless 
in  case  of  absolute  necessity,  as  when  no  other  person  can  be 
obtained  to  perform  the  duties  of  that  office.*®  It  seems  logical  to 
say,  however,  that  an  interpreter  comes  within  the  class  of  witnesses 
denominated  experts,  and  it  would  seem  that  the  rules  that  apply 
to  experts  in  general  should  be  held  to  govern  the  case  of  an  inter- 
preter, in  which  regard  the  rules  in  the  different  jurisdictions  will 
be  found  to  be  in  conflict.** 


48.  Bx  parte  Roelker,  i  Spr.  276, 
20  Fed.  Cas.  No.  11,995;  Buchman  v. 
State,  59  Ind.  i,  26  Am.  Rep.  75. 


49.     See  Ex  parte  Dement,  53  Ala. 
389,  25  Am.  Rep.  611. 


INTERROGATORIES.— See  Answers  and  Deposi- 
tions. 


INTIMIDATION.— See  Duress;   Husband  and  Wife; 

Rape. 
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I.  INTOXICATING  PEOPERTIES. 

1.  Judicial  Notice.  —  A.  In  General.  —  It  may  be  stated  that,  as 
a  general  rule,  the  court  will  take  judicial  notice  of  the  properties 
of  well-known  liquors  as  intoxicating,  and  of  their  constituent  ele- 
ments, and  the  general  class  to  which  they  belong.  Agreeing  in 
the  statement  of  the  general  rule,  a  wide  divergence  exists  in  the 
practical  application  of  it.^ 

B.  Alcohol.  —  The  courts  are  disagreed  on  the  question  whether 
judicial  notice  will  be  taken  of  the  fact  that  alcohol  in  its  pure  state 
is  an  intoxicating  liquor  within  the  meaning  of  the  laws  regulating 
or  prohibiting  sales  of  the  various  classes  of  liquors,  some  taking  the 
affirmative  of  the  proposition,-  some  hesitating,^  others  taking  the 
negative.* 

C.  Ale.  —  The  courts  are  not  in  harmony  on  the  legal  status  of 
ale.  In  some  cases  the  courts  have  refused  to  take  judicial  notice 
that  it  is  intoxicating,  and  the  question  was  left  for  the  jury's  deter- 
mination upon  the  evidence.^  In  other  cases  its  intoxicating  prop- 
erties have  been  taken  judicial  cognizance  of,*^  as  also  has  the  fact 
that  it  is  of  the  class  known  as  malt  liquors.^ 

D.  Beer.  —  The  authorities  are  practically  unanimous  on  the 
proposition  that  lager  beer  is  judicially  known  to  be  an  intoxicating 
malt  liquor.^  Some  cases,  however,  take  the  negative  view.^  So 
where  the  evidence  discloses  a  sale  of  beer,  without  any  qualifying 


1.  See  cases  cited  in  this  subdi- 
vision. 

In  The  Kawailani,  128  Fed.  879, 
63  C.  C.  A.  347,  it  was  held  that 
proof  of  the  intoxicating  qualities  of 
"  Okolihoa,"  the  product  of  the  ti- 
root  of  Hawaii,  which  the  supreme 
court  of  Hawaii  held  was  a  well- 
known  intoxicant,  was  not  required 
in  a  proceeding  for  the  forfeiture  of 
a  vessel  for  violating  the  internal 
revenue  laws  in  transporting  and  se- 
creting such   liquors. 

2.  Snider  v.  State,  81  Ga.  753,  7 
S.  E.  631,   12  Am.   St.  Rep.  350. 

3.  Bennett  v.   People,  30  111.   389. 

4.  State  V.  Martin,  34  Ark.  340; 
State  r.  Witt,  39  Ark.  216;  Winn  v. 
State,  43  Ark.  151  ;  Lemly  v.  State, 
70  Miss.  241,  12  So.  22. 

5.  Ale.  —  Question  for  Jury. 
State  V.  Biddle,  54  N.  H.  379.  See 
Haines  v.  Hanrahan,   105   Mass.  480. 

May  Be  Submitted  Without  Evi- 
dence  State  V.  Barron,  37  Vt.  57. 

Hop  Ale. —  Barnes  v.  State  (Tex. 
Crim.),  44  S.   W.  491. 

6.  Ale.  —  Judicial  Notice  of  Prop- 
erties. —  Killip  V.  McKay,   13  N,  Y. 


St.  5 ;  People  v.  Hawley,  3  Mich.  330. 
See  Blatz  v.  Rohrback,  116  N.  Y. 
450,  22  N.  E.  1049,  6  L.  R.  A.  669; 
Rau  i\  People,  63  N.  Y.  277. 

7.  Wiles  V.  State,  33  Ind.  206. 

8.  Alabama.  —  Watson  v.  State, 
55  Ala.  159;  Adler  v.  State,  55  Ala. 
"16;  Tinker  v.  State,  90  Ala.  647,  8 
So.  855. 

Arkansas.  —  Waller  v.  State,  38 
Ark.  656. 

Florida.  —  Netso  v.  State,  24  Fla. 
363,  5  So.  8,  I  L.  R.  A.  825. 

North  Carolina.  —  State  v.  Giersch, 
98  N.  C.  720. 

Rhode  Island.  —  State  v.  Goyette, 
II  R.  I.  592;  State  V.  Rush,  13  R.  I. 
198;  State  V.  Gravelin,  16  R.  I.  407, 
16  Atl.  914. 

South  Dakota.  —  State  v.  Church, 
6  S.  D.  89,  60  N.  W.   143- 

Vermont.  —  State  z'.  Kibling,  63 
Vt.  636,  22  Atl.  613. 

9.  Whether     Intoxicating     Is     a 

Question   for    the   Jury People   v. 

Zeiger,  6  Park.  Crim.  (N.  Y.)  355; 
People  V.  Hart,  24  How.  Pr.  (N.  Y.) 
289;  People  V.  Schewe,  29  Hun  (N. 
Y.)    122. 
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descriptive  words,  ii  will  he  presumed  to  be  intoxicating,'"  though 
in  many  jurisdictions  the  courts  recognize  that  numerous  bever- 
ages are  indiscriminately  called  beer,  without  any  quahfying  words, 
which  in  fact  arc  neither  malt  nor  intoxicating  liquors,  and  in 
these  jurisdictions  evidence  of  the  nature  and  properties  of  the 
beverage  so  called  is  required."     Common  and  bock  beer  will  also 


10.  Beer  Is  Presumed  and  Judi- 
cially  Taken   to   Be    Intoxicating. 

United  States.  —  United  States  v. 
DuCournau,  54  Fed.  138. 

Georgia.  —  Snider  v.  State,  81  Ga. 
753,  7  S.  E.  631,  12  Am.  St.  Rep.  350. 

Indiana.  —  Welsh  v.  State,  126  Ind. 
71,  25  N.  E.  883;  Dant  v.  State,  106 
Ind.  79,  5  N.  E.  870;  Stout  V.  State, 
96  Ind.  407;  Mullen  v.  State,  96  Ind. 
304;  Myers  ^'.  State,  93  Ind.  251,  over- 
ruling, Shaw  V.  State,  56  Ind.  188; 
Schlosser  v.  State,  55  Ind.  82;  La- 
thrope  V.  State,  50  Ind.  555;  Doug- 
las V.  State,  21  Ind.  App.  302,  52 
N.  E.  238. 

Kansas.  —  State  v.  May,  52  Kan. 
53,  34  Pac.  407;  Stale  v.  Jenkins,  32 
Kan.  477,  4  Pac.  809;  State  v.  Teisse- 
dre,  30  Kan.  476,  2  Pac.  108;  State 
V.  Volmer,  6  Kan.  371. 

Kentucky.  —  Locke  v.  Com.,  25  Ky. 
L.  Rep.  76,  74  S.  W.  654;  Com.  V. 
Hurst,  23  Ky.  L.  Rep.  365,  62  S.  W. 
1024. 

Minnesota.  —  State  v.  Tisdale,  54 
Minn.  105,  55  N.  W.  903;  State  v. 
Dick,  47  Minn.  375,  50  N.  W.  362; 
State  V.  Baden,  2,7  Minn.  212,  34  N. 
W.  24. 

Missouri.  —  State  v.  Lemp,  16  Mo. 
389;  State  V.  Effinger,  44  Mo.  App. 
81 ;  State  v.  Houts,  36  Mo.  App.  265. 

Nebraska.  —  Sothman  v.  State,  66 
Neb.  302,  92  N.  W.  303;  Peterson  v. 
State,  63  Neb.  251,  88  N.  W.  549; 
Kerkow  v.  Bauer,  15  Neb.  150,  18 
N.  W.  27. 

Neio  Jersey.  —  Murphy  v.  Mont- 
clair,  39  N.  J.  L.  673. 

New  York.  —  See  Blatz  v.  Rohr- 
back,  116  N.  Y.  450,  22  N.  E.  1049, 
6  L.  R.  A.  669;  In  re  Hunter,  34 
Misc.  389,  69  N.  Y.   Supp.  908. 

Ohio.  —  Markle  v.  Town  of  Akron, 
14  Ohio  St.  586. 

Texas.  —  Whitcomb  v.  State,  2  Tex. 
Civ.  App.  301,  21  S.  W.  976;  Maier 
V.  State,  2  Tex.  Crim.  296,  21  S.  W. 
974- 
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Wisconsin.  —  Briffitt  v.  State,  58 
Wis.  39,  16  N.  W.  39,  46  Am.  Rep. 
621. 

It  is  a  matter  of  common  knowl- 
edge that  when  the  word  "  beer '"  is 
used,  without  a  prefix,  says  the  Ken- 
tucky court  of  appeals,  lager,  com- 
mon or  bock  beer  is  meant ;  when  a 
different  kind  of  beer  is  meant  some 
prefix  is  used,  as  root  beer,  ginger 
beer,  etc.  Locke  i'. -Com.,  25  Ky.  L. 
Rep.  76,  74  S.  W.  654. 

Botanic  Beer —  See  Howorth  v. 
Minns,  56  L.  T.  (N.  S.)  316,  51  J- 
P.  7. 

11.  Properties  of  Beer  Must  Be 
Proven —  Florida.  —  Netso  v.  State, 
24  Fla.  363,  5  So.  8,  I  L.  R.  A.  825. 

Georgia.  —  DuVall  z:  City  Council 
of  Augusta,  115  Ga.  813,  42  S.  E.  265. 

Illinois.  —  Hansberg  v.  People,  120 
111.  21,  8  N.  E.  857,  60  Am.  Rep.  549. 

Massacliusetts.  —  Com.  v.  Bios,  116 
Mass.  56;  Com.  v.  Hardinian,  9  Gray 
136. 

New  York.  —  Blatz  v.  Rohrback, 
116  N.  Y.  450,  22  N.  E.  1049,  6  L.  R. 
A.  669;  In  re  Hunter,  34  Misc.  389, 
69  N.  Y.  Supp.  908. 

Rhode  Island.  —  State  v.  Beswick, 
13  R.  I.  211,  43  Am.  Rep.  26. 

South  Dakota.  —  State  v.  Sioux 
Falls  Brew.  Co.,  5  S.  D.  39,  58  N. 
W.  I,  26  L.  R.  A.  138. 

Texas.  —  Harris  v.  State  (Tex. 
Crim.),  86   S.   W.  763. 

Whether  a  liquor  is  a  malt  liquor 
must  be  proved;  it  cannot  be  pre- 
sumed.    Stale  V.   Starr,  67  Me.  242. 

There  is  no  legal  presumption  that 
beer  is  a  malt  liquor  (State  v.  Bes- 
wick, 13  R.  I.  211,  43  Am.  Rep.  26)  ; 
'or  that  it  is  a  fermented  one  (State 
V.  Eflinger,  44  Mo.  App.  81). 

New  Era  Beer.  —  Properties  Must 
Be  Left  for  Jury's  Determination. 
Connolly  v.  City  of  Atlanta,  79  Ga. 
664.  4  S.  E.  263. 
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be  taken  to  be  malt  liquors  without  proof.^^     But  the  properties  of 
rice  beer"  and  hop  beer"  must  be  proven. 

E.  Brandy.  —  J"<licial  notice  will  be  taken  of  the  nature  and 
properties  of  brandies,  that  they  are  spirituous  and  intoxicating.^^ 

F.  Cider.  —  Where  the  statute  leaves  its  sale  to  be  governed  by 
whether  it  is  intoxicating  in  fact,  it  is  generally  held  that  its  status 
must  be  fixed  by  the  proof.^° 

G.  Gin.  —  It  is  a  matter  of  common  knowledge  that  gin  is  a 
spirituous  liquor  and  possesses  intoxicating  properties,  and  these 
facts   are   judicially   known.''' 

H.  Porter.  —  It  would  seem  that  judicial  notice  will  be  taken 
of  the  intoxicating  properties  of  porter,^^  and  of  its  nature  as  a  malt 
liquor.^^ 

I.  Rum.  —  So  also  the  properties  of  rum  as  a  spirituous  intoxicant 
are  so  well  known  that  the  courts  will  take  judicial  notice  of  them.-° 

J.  Whisky.  —  Whisky  falls  in  the  same  category  with  rum  and 
gin,  and  is  judicially  known  and  recognized^^  as  spirituous  and  intox- 


12.  Judicially  Known  to  Be  Malt 
Liquor.  —  Pedigo  v.  State,  24  Ky.  L. 
Rep.  1029,  70  S.  W.  659. 

13.  The  properties  of  rice  beer  are 
not  judicially  known.  Bell  v.  State, 
91   Ga.  227,   18  S.  E.  288. 

14.  The  nature  and  properties  of 
the  hop  beer  must  also  be  proven. 
State  V.  Starr,  67  JNIe.  242;  State  v. 
McCafferty,  63  Me.  223. 

15.  State  V.  Wadsworth,  30  Conn. 
55 ;  Intoxicating  Liquor  Cases,  25 
Kan.  751,  2)7  Am.  Rep.  284;  State  v. 
Hunger,  15  Vt.  290. 

Blackberry  Brandy.  —  Fenton  v. 
State,   100  Ind.  589. 

California  Brandy.  —  Presumed 
Intoxicating —  State  v.  Tisdale,  54 
Minn.  105,  55  N.  W.  903. 

Apple  Brandy — Thomas  v.  Com., 
90  Va.  92,  17  S.  E.  788. 

Brandy  Peaches —  Whether  an  ar- 
ticle known  as  brandy  peaches  is  an 
intoxicant  must  be  proved.  It  is 
not  of  such  well-known  and  certain 
nature  as  that  the  courts  can  judi- 
cially know  its  properties.  State  v. 
Scott,  116  N.  C.  1012,  21  S.  E.  194. 

16.  Topeka  v.  Zufall,  40  Kan.  47, 
19  Pac.  359,  I  L.  R.  A.  387 ;  Com.  v. 
Chappel,  116  Mass.  7;  State  v.  Bid- 
die,  54  N.  H.  379;  Feldman  v.  City 
of  Morrison,  i  111.  App.  460;  Hewitt 
V.  People,  87  111.  App.  367,  affirmed 
186  111.  336,  57  N.  E.  1077. 


Whether    Vinous    or     Spirituous. 

Whether  cider  is  a  vinous  or  spiritu- 
ous liquor  must  be  left  to  the  jury's 
determination.  Com.  v.  Reyburg,  122 
Pa.  St.  299,  16  Atl.  351,  2  L.  R.  A. 
415.  See  State  v.  Adams,  51  N.  H. 
568;  State  V.  Oliver,  26  W.  Va.  422, 
53  Am.  Rep.  79. 

17.  Properties  Judicially  Known. 
State  V.  Wadsworth,  30  Conn.  55; 
Intoxicating  Liquor  Cases,  25  Kan. 
751,  27  Am.  Rep.  284;  Com.  v.  Peck- 
ham,  2  Gray  (Mass.)  514;  State  v. 
Munger,  15  Vt.  290. 

Any  person  is  competent  to  testify 
that  liquor  is  gin,  the  subject  not  be- 
ing one  requiring  expert  knowledge. 
Com.  V.  Timothy,  8  Gray  (Mass.) 
480. 

18.  Shaw  V.  Carpenter,  54  Vt.  155, 
41  Am.  Rep.  857;  State  v.  Adams,  51 
N.  H.  568. 

19.  Allred  v.  State,  89  Ala.  112,  8 
So.  s6. 

20.  United  States  v.  Angell,  11 
ted.  34;  State  v.  Wadsworth,  30 
Conn.  55;  State  v.  Mooty,  3  Hill  (S. 
C.)  187;  State  V.  Munger,  15  Vt.  290. 

21.  Alabama.  —  Freiberg  v.  State, 
94  Ala.  91,  IQ  So.  703;  Wall  v. 
State,  78  Ala.  417. 

Florida.  —  Frese  z'.  State,  23  Fla. 
267,  2  So.  I. 

Georgia.  —  Hodge  v.  State,  116  Ga. 
852,  43  S.  E.  255 ;  Kinnebreio  v. 
State,  80  Ga.  232. 
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icating,  and  the  same  rule  obtains  as  to  the  intoxicating  properties 
of  whisky  cocktails.^- 

K.  Wink. — Wine  is  judicially  known  in  the  large  majority  of 
the  American  states  as  an  intoxicating  liquor,  and  proof  of  its 
qualities  as  an  intoxicant  may  be  dispensed  with.^^  There  is,  how- 
ever, authority  to  the  contrary.-*  Whether  it  is  spirituous  is  also 
in  some  jurisdictions  a  question  upon  which  evidence  is  required.^' 
In  others  the  courts  judicially  recognize   its  spirituous  qualities.^* 

L.  Miscellaneous. — The  courts  judicially  know  that  "Jamaica 
ginger  "  is  a  spirituous  liquor  and  an  intoxicant.^'^  But  the  char- 
acter of  the  equivocal  beverages  variously  denominated  "  hop  tea,"^' 
"  malt  tonic,"-'*  "  ginseng  cordial, "^°  and  articles  sold  as  bitters  or 
tmder  new  and  strange  names,^^  must  be  decided  upon  the  evidence 
in  the  particular  case. 

2.  How  Proved.  —  A.  Admissibility  oe  Evidence.  —  a.  Best 
Evidence.  —  Where  liquor  has  been  seized  by  an  officer,  on  the 
question  whether  it  is   intoxicating  the  liquor  itself  need   not  be 


Indiana.  —  Schlicht  v.  State,  56  Ind. 
173;  Eagan  V.  State,  53  Ind.  162; 
Carmon  v.  State,  18  Ind.  450;  State 
V.  Jones,  3  Ind.  App.  121,  29  N.  E. 
274. 

Kansas.  —  State  v.  Hickman,  54 
Kan.  225,  38  Pac.  256;  Intoxicating 
Liquor  Cases,  25  Kan.  751,  ;iy  Am. 
Rep.  284. 

Massachusetts.  —  Com.  v.  Curran, 
119  Mass.  206. 

Michigan.  —  People  v.  Welster,  2 
Doug.  92. 

Missouri.  —  State  v.  Williamson, 
21  Mo.  496. 

Nebraska.  —  Peterson  v.  State,  63 
Neb.  251,  88  N.  W.  549. 

Texas.  —  Douthitt  v.  State  (Tex. 
Crim.),  61  S.  W.  404;  Maddox  v. 
State  (Tex.  Crim.),  55  S.  W.  832; 
Loveless  v.  State,  40  Tex.  Crim. 
221,  49  S.  W.  892;  Aston  V.  State 
(Tex.   Crim.),  49  S.  W.   393. 

22.  United  States  v.  Ash,  75  Fed. 
651. 

23.  Arkansas.  —  Wolf  v.  State, 
59  Ark.  297,  27  S.  W.  77,  43  Am.  St. 
Rep.  3- 

Florida.  —  Caldwell  v.  State,  43 
Fla.  545,  30  So.  814. 

lozva.  —  Worley  v.  Spurgeon,  38 
Iowa  465 ;  State  v.  Curley,  Z2>  Iowa 
359;  State  V.  Stapp,  29  Iowa  551. 

North  Carolina.  —  State  v.  Packer, 
80  N,  C.  439- 
Vol.  VII 


Pennsylvania.  —  Hatfield  v.  Com., 
120  Pa.  St.  395,  14  Atl.  151. 

24.  Blackberry    Wine Loid    v. 

State,  104  Ga.  724,  30  S.  E.  961 ; 
State  V.  Page,  66  Me.  418.  See 
Jackson  v.  State,  19  Ind.  312,  where 
it  is  said  that  the  court  does  not 
judicially  know  that  wine  is  not  in- 
toxicating. 

25.  Sarlls  v.  United  States,  152 
U.  S.  570;  State  V.  Stewart,  31  Me. 
515;  State  V.  Lowery,  74  N.  C.  121; 
Loid  V.  State,  104  Ga.  724,  30  S.  E. 
961. 

26.  State  v.  Moore,  5  Blackf. 
(Ind.)  118;  Caswell  v.  State,  2 
Humph.  (Tenn.)  402;  Fritz  v.  State, 
I  Baxt.  (Tenn.)  15,  overruling  State 
V.  Sharrer,  2  Cold.   (Tenn.)   2^^. 

27.  Mitchell  v.  Com.,  21  Ky.  L. 
Rep.  222,  51   S.  W.   17. 

28.  Properties      Not      Judicially 

Known State  v.  May,  52  Kan.  53, 

34  Pac.  407. 

29.  Leaverin?  v.  State  (Tex. 
Crim.),  2>i  S.  W.  9/6. 

30.  Must  Be  Ruled  by  the  Evi- 
dence  Wadsworth   v.   Dunnam,   98 

Ala.  610,  13  So.  597. 

31.  Allfred  v.  State,  89  Ala.  112, 
8  So.  56;  Musick  V.  State,  51  Ark. 
165,  10  S.  W.  225 ;  Ryall  v.  State,  78 
Ala.  4T0;  State  v.  Gregory,  no  Iowa 
624,  82  N.  W.  335. 
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produced  for  the  jury's  inspectiou,  but  parol  evidence  of  its  prop- 
erties may  be  received.^- 

b.  Circumstantial  Evidence.  —  Direct  evidence  is  not  required  to 
establish  the  intoxicating-  properties  of  a  particular  liquor,  but  its 
nature  as  an  intoxicant  may  be  inferred  from  the  circumstances 
attending  or  following  the  sale.^'"*  Nor  is  experimental  knowledge 
necessary  to  establish  the  nature  of  the  beverage  in  controversy,  but 
it  may  be  sufficient  if  the  witness  merely  saw,  smelled  and  examined 
the  liquor  concerning  which  he  assumes  to  testify.^* 

c.  Demonstrative  Evidence. — A  witness  may  exhibit  to  the  jury 
for  its  inspection  the  liquor  in  question,  after  proper  evidence  of  its 
identity.^^ 

d.  Experiments.  —  On  the  issue  whether  a  particular  liquor  is 
intoxicating,  it  is  not  permissible  to  make  vip  the  beverage  in  con- 
troversy by  the  mixing  of  its  constituent  elements  in  the  presence  of 
the  jury.  Such  an  experiment  possesses  no  probative  force,  and 
should  be  rejected.^® 

e.  Expert  Evidence.  —  The  formula  under  which  a  particular 
liquor  is  made,^''  its  composition  and  the  amount  of  alcohol  it  con- 
tains as  shown  by  a  chemical  analysis  of  it^^  may  be  proven  by 


32.  Com.  V.  Welch,  142  Mass.  473, 
8  N.  E.  342. 

33.  Danl  v.  State,  d:3  Ind.  60; 
Kennedy  v.  Sullivan,  34  111.  App.  46; 
Com.  V.  Reyburg,  122  Pa.  St.  299,  16 
Atl.  251,  2  L.  R.  A.  415. 

Where  the  evidence  shows  that  in- 
toxication follows  the  drinking  of  the 
liquor  in  question,  its  intoxicating 
properties  are  sufficiently  proven. 
Smith  V.  People,  141  111.  447,  31  N. 
E.  425. 

The  evidence  upon  the  intoxicating 
properties  of  a  beverage  is  sufficient 
where  a  witness  testifies  that  the  ar- 
ticle in  controversy  smelled  and 
tasted  like  whisky,  though  he  was  of 
the  opinion  that  it  contained  no 
spirituous  liquor.  Rush  v.  Com.,  20 
Ky.  L.  Rep.  673,  47  S.  W.  585. 

Keeping  on   Premises Where  it 

appeared  that  the  defendant  sold  a 
beverage  called  "  Phoenix,"  which 
both  stimulated  and  intoxicated 
those  who  drank  it,  evidence  that- 
the  defendant  had  on  his  premises 
a  barrel  of  whisky  on  tap  was  ad- 
missible as  tending  to  show  the  na- 
ture of  the  thing  sold.  State  i>. 
Pfef?'erle,  36  Kan.  90,  12  Pac.  406. 
See  also  to  the  same  effect,  Stall  v. 
Adams,  44  Kan.  135,  24  Pac.  71. 

Acts  of  Parties  at  Time  of  Sale. 
Evidence  of  the  language  and  acts  of 


the  dealer  and  purchaser  at  the  time 
of  the  alleged  sale  is  admissible,  as 
that  one  called  for  some  whisky  and 
something  looking  like  whisky  was 
poured  into  a  glass  in  response  to 
such  a  request,  handed  to  the  cus- 
tomer and  drunk  by  him.  Com.  v. 
Owens,  114  Mass.  252;  Com.  v.  Dow- 
dican,  114  Mass.  257. 

34.  Where  the  person  was  fur- 
nished a  glass  of  liquor  which  looked 
like  beer,  which  he  paid  for,  and  then 
returned  home  and  was  very  much 
intoxicated,  this  was  evidence  from 
which  the  jury  might  find  that  the 
liquor  furnished  was  into.xicating. 
Haines  v.  Hanrahan,  105  Mass.  480; 
Wilson  V.  Booth,  57  Mich.  249,  2;^  N. 
W.  799. 

35.  Com.  V.  Stevens,  142  Mass. 
457,  8  N.  E.  344;  Drye  v.  State  (Tex. 
Crim.),  55  S.  W.  65.  See  State  v. 
McCafferty,  63  Me.  223. 

36.  State  v.  Lindoen,  87  Iowa  702, 
54  N.  W.  1075. 

37.  Petteway  v.  State,  36  Tex. 
Crim.  97,  35  S.   W.  646. 

38.  Chemical  Analysis.  —  Pro- 
portion of  Alcohol  Contained. 
Com.  V.  Pease,  no  Mass.  412;  Peo- 
ple V.  Kastner,  loi  App.  Div.  265, 
91  N.  Y.  Supp.  1004;  State  v.  Piche, 
98    Me.    348,    56   Atl.    1052. 

Whether  a   chemist  in   making  an 
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an  expert ;  but  he  may  not  state  wheilier  the  h(iuor  laws  apply  to  it, 
nor  may  evidence  of  the  statements  of  others  of  sucli  matters  to  the 
defendant  be  received.  This  must  be  left  for  determination  by  the 
court  under  the  law,  or  by  the  jury  under  the  facts.^" 

f.  Opinion  Evidence.  —  One  not  an  expert  is  a  competent  witness 
to  express  an  opinion  on  the  question  whether  an  article  is  intox- 
icating. It  is  sufficient  if  the  witness  have  experimental  knowledge 
of  the  particular  liquor.'*" 

g.  Classification  for  Purposes  of  Taxation.  —  The  classification 
of  an  article  as  a  medicine  for  the  purpose  of  taxation  is  inadmis- 
sible to  show  that  it  is  not  a  beverage  or  an  intoxicant.'*^ 

h.  Declarations  of  Nature  of  Article.  —  The  declarations  of  a 
defendant  in  his  own  favor  concerning  the  nature  of  the  thing  sold 
are  inadmissible  in  his  own  behalf.  They  may  be  received  against 
him  when  unfavorable  to  him  as  admissions.'*^  Nor  would  the  pre- 
vious statement  of  a  witness  made  out  of  court  as  to  what  a  particu- 


analysis  complied  with  the  statute 
directing  the  manner  in  which  such 
analysis  shall  be  made  is  a  question 
for  the  jury  to  determine.  Com.  v. 
Magee,  141  Mass.  iii,  4  N.  E.  819. 

An  analysis  by  a  chemist  showing 
the  amount  of  alcohol  contained  in 
certain  hard  cider  was  held  compe- 
tent in  connection  with  the  circum- 
stances attending  the  case.  State  v. 
Schaefer,  44   Kan.  90,  24  Pac.  92. 

The  testimony  of  an  expert  who  has 
made  an  analysis  of  the  liquor  in 
controversy,  or  of  other  liquor  iden- 
tical with  it,  is  competent  on  the 
question  of  its  into.xicating  proper- 
ties. Kerr  v.  State,  63  Neb.  115,  88 
N.  W.  240. 

39.  Petteway  v.  State,  36  Tex. 
Crim.  97,  35  S.  W.  646.  A  witness 
may  not  be  asked  whether  the  intoxi- 
cating properties  of  a  liquor  can  be 
ascertained  by  tasting  it.  Such  evi- 
dence is  inadmissible.  Com.  v.  Col- 
lier,  134  Mass.  203. 

40.  West  V.  State,  Z'2  Ind.  App. 
161,  69  N.  E.  465;  State  V.  Peterson, 
41  Vt.  504;  Murry  v.  State  (Tex. 
Crim.),  79  S.  W.  568. 

One  who  has  drunk  the  liquor  in 
question  may,  though  not  an  expert, 
testify  that  it  is  intoxicating.  Carl 
V.  State,  87  Ala.  17,  6  So.  118,  4  L. 
R.  A.  380;  Knowles  v.  State,  80  Ala. 
9;  Merkle  v.  State,  2)7  Ala.  139;  Car- 
son V.  State,  69  Ala.  235. 

A  witness  may  testify  to  the  in- 
toxicating properties  of  a  particular 
liquor  without    having    applied    any 
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particular  test  to  it,  as  by  tasting  or 
otherwise.  Com.  v.  Leo,  no  Mass. 
414. 

Appearance  of  liquor A  wit- 
ness may  also  state  what  a  particular 
liquor  appeared  to  be,  as  that  from 
its  appearance  a  particular  liquor 
was  whisky.  Com.  v.  Dowdican,  114 
Mass.  257. 

Competency  of  Habitual  User  of 
liquors —  A  witness  who  is  an 
habitual  user  of  intoxicating  liquors 
is  competent  to  testify  as  to  the  na- 
ture and  quality  of  a  particular 
liquor  he  has  drunk.  State  v.  Mil- 
ler, 53  Iowa  84,  4  N.  W.  838. 

41.  In  Wall  V.  State,  78  Ala.  417, 
where  this  class  of  evidence  was  of- 
fered, the  court  say :  "  The  evi- 
dence offered  by  the  defendant  that 
the  bitters  sold  were  classed  by  the 
treasury  department  at  Washington, 
for  the  purpose  of  taxation  under  the 
United  States  revenue  laws,  as  a  pro- 
prietary medical  preparation,  was 
irrelevant.  It  was  mere  hearsay,  and 
had  no  tendency  to  rebut  the  fact 
that  the  beverage  contained  spirituous 
liquor  in  sufficient  quantities  to  pro- 
duce intoxication." 

42.  The  defendant's  statement 
that  the  thing  sold  was  native  wine 
is  inadmissible.  State  v.  Miller,  53 
Iowa  84,  4  N.  W.  838. 

The  statement  of  a  defendant  that 
at  the  time  of  a  sale  the  thing  given 
the  purchaser  was  medicine  is  inad- 
missible in  his  behalf.  Sills  v.  State, 
76  Ala.  92. 
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lar  beverage  was  be  admissible  as  substantive  evidence  of  its  prop- 
erties, but  it  may  be  received  for  the  purpose  of  contradicting  him,** 
where  he  testifies  differently  at  the  trial. 

i.  Effect  IV hen  Drank.  —  The  effect  of  a  beverage  on  a  person 
who  has  drunk  it  is  competent  evidence  of  its  intoxicating  properties 
and  the  rule  includes  the  eft'ect  of  the  identical  liquor  upon  the  pur- 
chaser in  the  transaction  inquired  into,**  the  effect  of  the  same 
liquor  furnished  by  the  defendant  to  other  persons,*^  as  well  as  the 
effect  of  the  same  kind  of  liquor  furnished  by  other  dealers.** 
Where  the  evidence  discloses  that  the  liquor  furnished  produced 
intoxication  upon  the  person  drinking,  its  intoxicating  properties 
are  sufficiently  proven,*'^  and  conclusively  so  where  resulting  intox- 


43.  Com.  V.  Moinehan,  140  Mass. 
463,  5  N.  E.  259. 

44.  Lurenberger  r.  State,  74  Miss. 
379,  21  So.  134.  Evidence  that  if 
enough  of  the  particular  liquor  sold 
be  drunk  it  would  produce  intoxica- 
tion is  sufficient  evidence  of  its  prop- 
erties. People  V.  Henschel,  58  Hun 
607,  12  N.  Y.  Supp.  46. 

45.  Carl  v.  State,  87  Ala.  17,  6  So. 
118,  4  L.  R.  A.  380;  State  v.  Adams, 
44  Kan.  135,  24  Pac.  71 ;  Parrott  v. 
Com.,  6  Ky.  L.  Rep.  221 ;  Watkins  V. 
State  (Tex.  Crim.),  58  S.  W.  108; 
Terry  v.  State,  44  Tex.  Crim.  411,  71 
S.  W.  968;  State  r.  Crawford,  9  Kan. 
App.  886,  61  Pac.  316;  Com.  v.  Dow- 
dican,  114  Mass.  257;  West  v.  State, 
32  Ind.  App.  161,  69  N.  E.  465 ;  Tay- 
lor V.  State   (Tex.  Crim.),  49  S.  W. 

589. 
Effect      of       Particular      liquor. 

Where  the  witnesses  for  the  state 
testify  that  the  liquors  in  controversy 
have  had  a  particular  effect  upon 
them,  the  defendant  may  show  by 
other  witnesses  that  they  have  drunk 
of  the  liquors  in  controversy 
and  found  them  non-intoxicating. 
Knowles  v.  State,  80  Ala.  9. 

It  may  also  be  shown  how  much 
of  the  particular  liquor  as  compared 
with  whisky  is  necessary  to  produce 
intoxication.  Brantly  v.  State,  91 
Ala.  47,  8  So.  816.  Where  a  sale  is 
alleged  to  be  of  an  intoxicating 
beverage  sold  under  the  name  of  a 
non-intoxicating  one,  it  is  competent 
to  prove  other  sales  of  the  same  ar- 
ticle, and  that  when  drunk  intoxica- 
tion followed.  Matkins  z'.  State 
(Tex.  Crim.),  58  S.  W.   108. 

Testimony  «.f  Other  Purchasers 
for  Defendant The  defendant  may 


show  by  other  persons  who  have 
bought  from  him  and  drunk  the  iden- 
tical beverage  asserted  by  the  prose- 
cution to  be  intoxicating,  that  such 
liquor  was  not  possessed  of  intoxi- 
cating properties.  Taylor  v.  State 
(Tex.   Crim.),  4Q  S.   W.   589. 

Effect  on  Others  of  Liquors  Pur- 
chased    Prom     Defendant Others 

than  the  purchaser  in  the  particular 
illegal  sale  may  testify  to  the  effect 
of  the  same  liquors  upon  them. 
Stall  7'.  Crawford,  9  Kan.  App.  886, 
61  Pac.  316. 

Effect  on  Habitues.  —  On  the 
question  whether  the  liquors  sold  by 
defendant  were  intoxicating,  evidence 
is  admissible  that  persons  were  seen 
to  enter  the  defendant's  place  sober 
and  to  come  away  intoxicated,  and  it 
would  seem  that  such  need  not  be 
restricted  to  the  exact  time  of  the 
charge.  Com.  v.  O'Donnell,  143 
Mass.  178,  9  N.  E.  509;  Com.  v. 
Dowdican,   114  iMass.  257. 

46.  Where  the  properties  of  a  par- 
ticular beverage  are  equivocal,  the 
eft"ect  of  the  same  article  procured 
from  others  is  properly  received  in 
evidence.  West  v.  State,  32  Ind. 
App.  161,  69  N.  E.  465. 

Same  Liquor  Sold  by  Others.  —  A 
witness  who  has  testified  to  having 
drunk  a  particular  beverage  served 
by  the  defendant  may  state  also  that 
he  has  drunk  the  same  beverage  sold 
by  other  parties  as  tending  to  show 
knowledge  of  whether  the  liquor  in 
controversy  was  possessed  of  intoxi- 
cating properties.  Com.  v.  White,  15 
Gray   (Mass.)   407. 

47.  Kerr-z:  State,  63  Neb.  115,  88 
N.  W.  240;  McDaniel  v.  State  (Tex. 
Crim.),  65  S.  W.   1068. 
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ication  of  the  particular  purchaser  is  admitted.'^  Before  evidence 
of  the  effect  of  Hquors  other  tlian  those  furnished  by  defendant  to 
the  person  in  the  transaction  in  question  will  be  received,  the  identity 
of  the  liquor  in  controversy  with,  or  at  least  the  close  similarity 
of  it  to,  the  other  liquor  must  be  made  satisfactorily  to  appear/^ 

j.  Labels. — A  label,  or  evidence  of  it,  taken  from  a  vessel  con- 
taining liquors,  has  some  tendency  to  prove  the  nature  of  its  con- 
tents, but  is  not,  of  course,  conclusive,  either  for  or  against  the 
defendant. °°  In  one  jurisdiction,  however,  such  evidence  has  been 
held  to  be  wholly  without  probative  force  and  irrelevant.°^ 

k.  Name  of  Particular  Liquor. — Where  the  evidence  sufficiently 
establishes  that  an  article  is  intoxicating  it  is  no  objection,  either 
to  the  competency  or  to  the  sufficiency  of  the  evidence,  that  the 
name  of  it  is  unknown  to  the  witnesses. ^- 

1.  Nature  of  Liquors  Sold  at  Other  Times.  —  On  the  question 
whether  liquor  sold  in  violation  of  the  Sunday  law  was  intoxicating 
the  fact  that  liquors,  sold  by  the  defendant  on  the  same  premises 
on  secular  days  in  the  usual  course  of  his  business,  were  intoxicat- 
ing is  a  fact  proper  for  the  jury's  consideration:^^ 

m.  Intoxicated  Persons  About  Seller's  Premises.  —  That  intoxi- 
cated persons  w^ere  seen  about  the  place  at  which  the  defendant 
sold  liquors  about  the  time  of  the  sale  complained  of  is  admissible 
to  show  that  the  liquors  sold  by  him  were  intoxicating.^* 


48.  As  said  by  the  Texas  court 
of  criminal  appeals,  "  A  substance 
that  will  intoxicate  must  evidently  be 
intoxicating."  Davidson,  J.,  in  Bar- 
ker V.  State  (Tex.  Crim),  47  S.  W. 
980. 

49.  Cousins  v.  State  (Tex. 
Crim.),  79  S.  W.  549;  Terry  v.  State, 
44  Tex.  Crim.  411,  71   S.  W.  968. 

Identity  of  Other  Liquors Evi- 
dence of  the  effects  of  other  liquors, 
though  of  the  same  name,  is  not  com- 
petent unless  it  be  made  first  to  ap- 
pear that  the  several  liquors  were 
very  similar,  so  that  on  the  question 
whether  brandy  cherries  were  intoxi- 
cating, evidence  of  the  effect  of 
brandy  cherries  sold  by  others,  with- 
out evidence  of  a  similarity  of  the 
several  products,  is  incompetent. 
Petteway  v.  State,  36  Tex.  Crim. 
97,  35  S.  W.  646. 

50.  Evidence  that  United  States 
revenue  stamps  were  seen  on  beer 
kegs  in  the  defendant's  warehouse  is 
competent  as  tending  to  show  that 
the  kegs  contained  malt  liquor. 
State  V.  Wright,  68  N.  H.  351,  44 
Atl.  519.  See  Com.  v.  Powers,  116 
Mass.  Z27- 
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label  Admissible  But  Not  Con- 
clusive. —  Com.  V.  Collier,  134  Mass. 
203.  See  also  Parrott  v.  Com.,  6 
Ky.  L.  Rep.  221. 

51.  Carson  v.   State,  69  Ala.  235. 

52.  State  v.  Pfefferle,  36  Kan.  90, 
12  Pac.  406;  Green  v.  State  (Tex. 
Crim.),  35  S.  W.  967. 

Nor  does  it  affect  the  defendant's 
guilt  that  the  liquor  is  sold  under  the 
name  of  a  liquor  that  he  may  legally 
sell.  It  is  the  fact  that  is  decisive. 
State  V.  Kibling,  63  Vt.  636,  22  Atl. 
613. 

53.  In  the  case  of  People  v.  Sel- 
ler, 72)  Mich.  640,  41  N.  W.  827,  the 
court  remarked :  "  Upon  the  testi- 
mony there  was  no  particular  dis- 
pute, except  concerning  the  quality 
of  the  particular  drink  sold  on  Sun- 
day. It  was  shown  without  contra- 
diction that  intoxicating  liquors  were 
sold  at  the  garden  bar  during  week- 
days. No  other  conclusion  could 
reasonably  have  been  reached  by  the 
jury  upon  that  point.  We  do  not 
think  the  conviction  should  be  dis- 
turbed." 

54.  In  Pike  v.  State,  40  Tex. 
Crim.   613,   51    S.  W.  395,  the   court 
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n.  Price  for  Which  Particular  Liquor  Was  Sold.  —  In  determin- 
ing the  nature  of  the  heveragc  in  controversy,  the  price  paid  there- 
for by  the  purchaser,  and  the  market  price  of  the  article  which 
defendant  claims  to  have  sold,  are  proper  matters  for  the  jury's 
consideration.^^ 

o.  Kind  of  Liquor  Requested.  —  Where  the  purchaser  receives 
liquor  from  the  defendant  in  response  to  a  request  for  liquor  that  is 
intoxicating,  nothing  further  appearing,  it  will  be  presumed  that 
the  liquor  sold  was  in  fact  intoxicating,  and  the  burden  of  proving 
the  contrary  will  thereupon  be   shifted  to  the  defendant.^'^ 

p.  Purpose  of  Parties.  —  Other  Sales.  —  Other  sales  by  the  de- 
fendant to  the  purchaser  of  the  liquor  in  question  may  be  shown 
as  disclosing  the  purpose  of  the  parties  to  the  transaction.^^ 


states  the  question  and  its  decision 
as  follows:  "Appellant's  first  as- 
signment of  error  is :  '  The  court 
erred  in  permitting  the  witness  Con- 
ley  to  testify,  over  the  objections  of 
defendant,  that  during  the  months  of 
July  and  August,  1898,  while  defend- 
ant had  blackberry  cordial  for  sale, 
the  witness  frequently  saw  drunken 
men  about  his  place  of  business.'  We 
think  the  testimony  was  relevant  and 
material.  Appellant  having  admitted 
selling  blackberry  cordial  to  the 
prosecuting  witness,  Harris,  but  de- 
nied that  it  was  intoxicating,  it  cer- 
tainly would  be  admissible  and 
proper  to  prove  that  numerous  par- 
ties were  seen  around  appellant's 
drug  store  drunk  about  the  time  that 
appellant  admits  having  sold  the 
blackberry  cordial  to  the  witness 
Harris.  Mr.  Wharton  says,  '  Rele- 
vancy is  that  which  conduces  to  the 
proof  of  a  pertinent  hypothesis,  being 
that  which  logically  affects  the  issue.' 
Whart.  Cr.  Ev.,  §  2^.  The  testimony 
may  be  remote,  and  its  probative 
force  weak,  but  it  complies  with  the 
simple  test  of  relevancy. 

"  Does  the  fact  offered  in  evidence 
go  to  sustain  the  hypothesis?  That 
is,  does  it  tend  to  show  that  appellant 
sold  the  intoxicating  liquor?  "Sir. 
Greenleaf  (vol.  i,  §  50)  says  that 
evidence  is  relevant  '  if  it  tends  to 
prove  the  issue  or  constitute  a  link 
in  the  chain  of  proof,  although  alone 
it  might  not  justify  a  verdict  in  ac- 
cordance with  it.'  We  think  the  evi- 
dence was  admissible  on  the  issue  as 
to  whether  the  same  was  intoxicat- 
ing." 


55.  In  Sparks  v.  State  (Tex. 
Crim.),  45  S.  W.  493,  where  the  bev- 
erage sold,  the  quantity  being  small, 
was  asserted  to  be  cider,  and  the 
price  received  therefor  was  shown  to 
have  been  fifty  cents,  it  was  held 
permissible  for  the  prosecution  to 
show  that  cider  was  sold  in  the  de- 
fendant's community  at  fifty  cents 
per  gallon. 

56.  Baurose  v.  State,  I  Iowa  374; 
State  V.  Cloughly,  72>  Iowa  626,  35  N. 
W.  652. 

In  Taylor  v.  State,  113  Ind.  471,  16 
N.  E.  183,  the  court  say :  "  On  the 
appellant's  behalf  it  is  contended  that 
the  evidence  fails  to  support  the 
finding  of  guilty,  in  that  it  fails  to 
show  the  specific  kind  of  liquor  sold. 
The  charge  was  the  sale  of  one  gill 
of  intoxicating  liquor,  to  wit,  black- 
berry wine.  The  prosecuting  wit- 
ness testified  that  he  went  into  the 
saloon  in  which  the  defendant  was 
employed,  and  called  for  a  drink  of 
blackberry  wine.  The  appellant, 
without  saying  anything,  set  a  glass 
and  bottle  upon  the  counter.  The 
witness  filled  the  glass,  drank  the 
liquor  from  it,  and  paid  five  cents. 
He  testified  that  he  could  not  tell 
blackberrj'  brandy  from  blackberry 
wine.  The  witness  having  asked  for 
blackberry  wine,  whatever  he  may 
have  received  —  since  there  is  no 
dispute  but  that  it  was  intoxicating 
liquor  — it  will  be  presurned  for  the 
purposes  of  this  case  that  he  obtained 
the  kind  of  liquor  he  asked  for." 

57.  State  v.  Coulter,  40  Kan.  87, 
19   Pac.  368. 
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q.  Quantify  Required  to  Produce  Intoxication.  —  The  quantity  of 
a  beverage  which  is  re(|uired  to  produce  intoxication  is  also  proper 
to  be  inquired  into.'^^ 

r.  Quantity  Sold  and  Drunk.  —  The  fact  that  an  unusual  quantit\ 
of  a  particular  article  was  sold  by  the  defendant  and  drunk  by  his 
customers  is  some  evidence  that  it  is  a  beverage  and  not  a  med- 
icine."'" 

s.  Use  Generally  Made  of  Liquor  in  Controversy.  —  The  use 
to  which  a  particular  article  is  generally  put  is  admissible,  where 
its  properties  are  equivocal,  as  illustrative  of  its  practical  nature."" 

3.  Presumptions  and  Burden  of  Proof.  —  Where  the  properties  of 
a  liquor  are  decided  upon  the  i)roof.  the  plaintiff  in  a  civil  action, 
and  the  state  in  a  criminal  prosecution,  have  the  burden  to  establish 
its  properties,  or  to  bring  it  within  the  statute,  where  the  statute 
fixes  its  status."^  It  will  not  be  presumed  that  liquors  are  intoxi- 
cating merely  because  sold  in  a  saloon.  There  must  be  proof  of 
the  class  or  properties  of  the  liquor  sold  as  an  affirmative  fact  rest- 
ing upon  the   plaintiff  or  the  state. "- 

4.  Strictness  of  Proof.  —  It  is  not  necessary  in  a  criminal  prose- 
cution to  show,  in  proving  intoxicating  properties,  that  the  liquor 
sold  complied  strictly  in  analysis  with  the  commercial  liquor  of  the 
same  name.*'^ 

5.  Permitting  Jury  to  Taste  or  Smell.  —  It  is  not  permissible,  it 
is  held,  to  allow  the  jury  trying  a  case  to  taste  or  smell  the  liquor 
in  controversy. *'■' 

6.  When  Properties  Immaterial.  —  Where  the  statute  forbids  the 
sale  of  a  beverage  absolutely,  evidence  of  its  intoxicating  properties 
pro    and    con    is    immaterial    and    inadmissible.     The    state    is    not 


58.  State  v.  Piche,  98  Me.  348,  56 
Atl.   1052. 

59.  Murry  v.  State  (Tex.  Crim.), 
79  S.  W.  568. 

60.  Carl  v.  State,  87  Ala.  17,  6 
So.  118,  4  L.  R.  A.  380;  Satterfield  v. 
Slate  (Tex.  Crim.),  44  S.  W.  291. 

61.  Scales  v.  State  (Tex.  Crim.), 
83  S.  W.  380.  See  titles  "Burden 
of  Proof "  under  other  subdivisions 
of  this  article. 

62.  Kuhlman  v.  Cole  (Neb.),  98 
N.  W.  419.  But  see  State  v.  Tisdale, 
54  Minn.  105,  55  N.  W.  903,  where 
the  court  said :  "  It  may  be  pre- 
sumed, there  being  no  evidence  to 
the  contrary,  that  the  particular 
liquor  which  the  defendant  is  shown 
to  have  sold  from  his  saloon  is  not 
unlike  other  liquors  sold  under  that 
name   in   saloons  in  general." 

63.  State  v.  Cunningham,  2  Mo. 
App.  887. 

64.  State  v.  Eldred,  8  Kan.  App. 
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625,  56  Pac.  153;  State  v.  Coggins, 
10  Kan.  App.  455,  62  Pac.  247 ;  State 
V.  Lindgrove,  i  Kan.  App.  51,  41 
Pac.  688;  Parker  v.  State  (Tex. 
Crim.),  75  S.  W.  30.  In  Wadsworth 
r.  Dunnam,  117  Ala.  661,  23  So.  699, 
the  court  says :  "  The  proposal  that 
the  jury  on  their  retirement  should 
take  with  them  bottles  of  the  kind 
of  cordial  sold  defendant  by  the 
plaintiffs  'to  be  smelled  or  drank  or 
tasted,'  as  the  jury  or  any  number  of 
them  chose,  was  properly  overruled. 
The  purpose  was  that  the  jurors,  if 
indulging  the  opportunity  afforded 
them,  from  personal  experience, 
should  determine  the  controverted 
fact  whether  the  cordial  was  intoxi- 
cating. Laying  aside  all  other  ob- 
jections, it  is  enough  to  say,  if  the 
cordial  was  intoxicating,  as  insisted 
by  the  defendant,  it  was  the  duty  of 
the  court  to  prohibit,  not  to  license 
its  introduction  into  the  jury  room. 
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required  to  prove  intoxicatini^  properties  to  make  out  its  case,  nor 
will  proof  of  a  lack  of  such  properties  constitute  a  ground  for 
defense.  The  only  incjuiry  in  such  a  case  is,  does  the  liquor  sold 
come  within  the  forbidden  class."^  Of  course  the  proof  must  bring 
it  within  the  prohibited  class."" 

II.  LOCAL  OPTION. 

1.  Presumptions  and  Burden  of  Proof.  —  A.  Petition  for  Elec- 
tion. —  Where  the  statute  provides  that  an  election  to  determine 
upon  the  adoption  of  local  option  shall  be  ordered  only  upon  a 
prescribed  petition,  it  is  incumbent  upon  the  state  to  show,  on  an 
prosecution  under  the  law,  that  a  proper  petition  for  the  election 
was  presented,  and  such  fact  must  appear  of  record  on  the  appeal."^ 
Where  the  record  of  the  proper  board  recites  that  a  petition  with 
the  requisite  number  of  signatures  thereto  was  presented  to  it, 
such  record  is  competent  and  sufficient  evidence  that  such  a  petition 
was  filed  and  that  it  was  signed  by  the  requisite  number  of  peti- 
tioners without  the  introduction  of  the  original  petition.*'^ 

B.  Adoption.  —  In  many  jurisdictions  the  courts  will  not  take 
judicial  notice  of  the  adoption  of  local  option  within  a  particular 


And  if  it  had  been  introduced  and 
by  its  use  the  jurors  had  acquired 
knowledge,  or  formed  any  opinion  as 
to  its  properties  or  quaHties,  the  one 
juror  could  not  have  communicated 
his  knowledge  or  opinion  to  another." 

65.  Prather  v.  State,  12  Tex.  App. 
401 ;  Douglas  v.  State,  21  Ind.  App. 
302,  52  N.  E.  238;  State  V.  Curley, 
33  Iowa  359;  State  v.  Intoxicating 
Liquors,  76  Iowa  243,  41  N.  W.  6; 
State  V.  O'Conner,  99  Me.  61,  58  Atl. 
59;  Com.  V.  Snow,  133  Mass.  575; 
Com.  V.  Brelsford,  161  Mass.  61,  36 
N.  E.  677;  People  V.  Kenney,  124 
Mich.  486,  83  N.  W.  147;  Stein  v. 
Adams  (Miss.),  2;^  So.  269;  State  v. 
Guinness,  16  R.  I.  401,  16  Atl.  910; 
State  V.  Gravelin,  16  R.  I.  407,  16 
Atl.  914;  State  z>.  McKenna,  16  R.  I. 
3f^,  17  Atl.  51 ;  State  v.  Hughes,  16 
R.  I.  403,  16  Atl.  911. 

State  of  Fermentation  Imma- 
terial  Where    the    state    prohibits 

the  sale  of  fermented  liquors,  evi- 
dence of  the  state  of  fermentation 
is  immaterial.  Thus,  it  is  immate- 
rial that  cider,  at  a  certain  state  of 
fermentation,  is  not  intoxicating. 
People  V.  Adams,  95  Mich.  541,  55  N. 
W.  461. 

66.  When  the  statute  forbids  the 
sale  of  spirituous,  vinous  or  malt  liq- 


uors, evidence  merely  that  the  liquors 
sold  by  a  defendant  were  intoxicat- 
ing without  proof  that  they  were 
spirituous,  vinous  or  malt  as  provided 
in  the  statute,  will  not  be  sufficient. 
Blankenship  v.  State,  93  Ga.  814,  21 
S.  E.  130. 

67.  Carnes  v.  State,  23  Tex.  App. 
449,  5  S.  W.  133. 

68.  Holley  v.  State  (Tex.  Crim.), 
81   S.  W.  957- 

Where  the  proper  officers  have  or- 
dered an  election,  which  they  could 
do  only  with  the  filing  with  them  of 
a  proper  petition,  the  order  for  the 
election  involves  the  determination 
of  the  filing  of  a  proper  petition,  as 
a  jurisdictional  fact,  and  other  and 
special  proof  thereof  is  not  required. 
State  V.  Dugan,  no  Mo.  138,  19  S. 
W.  195. 

Contra.  —  In  Henry  v.  State  (Tex. 
App.),  16  S.  W.  342,  the  court  says: 
"  Under  the  local  option  law  as  it 
existed  prior  to  the  amendatory  acts 
of  1887,  it  was  necessary,  in  order  to 
give  the  court  jurisdiction  to  order 
the  election,  that  they  should  first  be 
petitioned  to  do  so  by  the  requisite 
number  of  qualified  voters  of  the  ter- 
ritory or  jurisdiction  in  which  the 
election  was  proposed  to  be  held; 
and  an  order  ordering  said  election, 
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territory,  nor  will  adoption  be  presumed,  but  it  must  be  proved 
as  a  fact  by  the  state  or  the  party  relying  upon  it.""  in  otlier 
jurisdictions,  owing  in  great  part  to  the  difference  between  the 
particular  statutes  and  the  machinery  of  adoption,  the  courts  do 
take  judicial  notice  of  the  adoption  of  local  option  laws.'^" 

C.  Notices  of  Elkction.  —  Presumption.  —  It  will  be  pre- 
sumed, without  evidence  to  the  contrary,  in  a  prosecution  for  violat- 
ing a  local  option  law,  that  notice  of  the  election  at  which  local 
option  was  voted  on  was  given  as  required  by  law,  and  the  burden 
to  show  the  contrary  rests  upon  the  ])arty  attacking  the  validity  of 
the  law.'^^  Where,  on  the  question  of  the  posting  of  notices,  the  evi- 
dence is  conflicting,  the  question  is  one  of  fact  for  the  jury.  Where 
it  is  not  conflicting,  it  is  a  question  for  the  court,  and  the  jury  may 
be  instructed  that  the  law  is  in  force.'- 

D.  Conclusiveness  of  Finding  as  to  Statement  of  Consent. 
The  record  finding  of  the  proper  board  authorized  to  canvass  the 
results  of  a  petition  to  permit  the  sale  of  intoxicants  in  a  specified 
territory  is  conclusive  of  the  question  whether  the  required  mmiber 


in  the  absence  of  proof  of  filing  of 
such  petition,  would  be  inadmissi- 
ble evidence." 

69.  Bottoms  v.  State  (Tex. 
Crim.),  73  S.  W.  i6;  Lowery  v. 
State  (Tex.  Crim.),  34  S.  W.  956; 
Donaldson  v.  State,  15  Tex.  App.  25 ; 
Prather  v.  State,  12  Tex.  App.  401 ; 
Bryant  v.  State,  65  Miss.  435,  4  So. 
343;  Butler  V.  State,  25  Fla.  347,  6 
So.  67;  Jones  V.  State  (Tex.  Crim.), 
43  S.  W.  981. 

Burden  on  Prosecution.  —  State  v. 
Stickney,  23  Ohio  Cir.  Ct.  392. 

Publication  of  Notice  of  Adoption. 
The  burden  is  upon  the  state  to  show 
that  notice  was  duly  published  of  the 
adoption  of  local  option.  Armstrong 
V.  State  (Tex.  Crim.),  47  S.  W. 
981 ;  Jones  v.  State,  38  Tex.  Crim. 
533,  43  S.  W.  981;  Aston  v.  State 
(Tex.  Crim.),  49  S.  W.  393. 

Irregularities  Affecting  Result. 
But  the  burden  is  upon  the  defend- 
ant to  show  that  mere  irregularities 
in  the  holding  of  an  election  pre- 
vented a  fair  expression  of  the  will 
of  the  voters.  Chapman  v.  State,  37 
Tex.  Crim.  167,  39  S.  W.  113;  Snead 
V.  State,  40  Tex.  Crim.  262,  49  S.  W. 

595- 

70.  Combs  V.  State,  81  Ga.  780,  8 
S.  E.  318.  See  also  Slymer  v.  State, 
62  Md.  237;  Rauch  v.  Com.,  78  Pa. 
St.  490;  Jones  V.  State,  67  Md.  256, 
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10  Atl.  216;  Crouse  v.  State,  57  Md. 

327- 

71.  Segars  v.  State,  35  Tex. 
Crim.  45,  31  S.  W.  370.  In  Irish  v. 
State,  34  Tex.  Crim.  130,  29  S.  W. 
778,  overruling  James  v.  State,  21 
Tex.  App.  353,  17  S.  W.  422,  the 
court  says :  "  The  clerk  testified  that 
he  did  not  know  whether  these  no- 
tices were  posted  or  not.  The  law 
required  the  clerk  to  post  or  cause  to 
be  posted  at  least  five  copies  of  the 
order  of  election.  We  hold  that  the 
party  attacking  the  legality  of  the 
election  must  prove  that  the  proper 
notices  were  not  posted,  and  that  the 
rule  stated  in  James  v.  State,  21 
Tex.  App.  353,  17  S.  W.  422,  is  over- 
ruled. It  will  be  presumed  that  the 
county  court,  when  it  entered  the 
order  declaring  the  result  of  the  elec- 
tion and  prohibiting  the  sale  of  in- 
toxicating liquors  within  the  county, 
passed  upon  all  preliminary  matters 
appertaining  to  the  legality  of  the 
election.  The  same  rule  obtains  in 
cases  of  this  character  that  applies 
to  judgments  in  civil  cases." 

72.  Nelson  v.  State  (Tex.  Crim.), 
75  S.  W.  502;  Frickie  v.  State,  39 
Tex.   Crim.  254,  45   S.  W.  810. 

Where  it  appears  that  four  only  of 
the  five  notices  of  an  election  re- 
quired by  the  statute  were  posted, 
this  will  invalidate  the  election  even 
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signed  such  petition,  and  evidence  aliunde  is  therefore  inadmissible." 

E.  Presumptions  as  to  Preliminary  Matters.  —  It  will  in 
general  be  presumed  that  all  preliminary  conditions  were  regularly 
performed  where  an  order  declaring  the  result  of  a  local  option 
election  is  entered  and  published  by  the  proper  authority.''*  But 
this  presumption  does  not  of  course  obtain  where  illegality  appears 
upon  the  face  of  the  proceedings.'^ 

F.  Result  of  Election.  —  Notice  Not  Presumed.  —  It  will  not 
be  presumed  from  the  fact  that  under  the  law  it  was  required  that 
notice  of  the  result  of  a  local  option  election  should  be  published, 
that  notice  thereof  was  in  fact  published,  but  such  fact  must  be 
proved,^^  and  in  a  criminal  prosecution  the  burden  rests  upon  the 
state  to  prove  this  fact.''" 

G.  Minority  Vote  on  Question  of  Adoption.  —  The  burden 
is  upon  the  defendant  to  show,  where  it  may  be  inquired  into,  that 
a  local  option  law  under  which  he  is  prosecuted  did  not  receive  the 
votes  of  a  majority,  or  of  the  requisite  statutory  number  of  the 
qualified  voters  of  the  territory.''* 


if  it  appear  that  the  election  was 
fair.  Ex  parte  Conley  (Tex.  Crim.), 
75  S.  W.  301. 

73.  State  v.  Evans,  83  Mo.  319. 
In  Hill  V.  Gleisner,  112  Iowa  397,  84 
N.  W.  511,  the  court  says:  "We 
have  seen  that  it  was  the  duty  of  the 
board  to  determine  whether  this 
statement  of  general  consent  was 
signed  by  a  majority  of  the  voters 
of  the  town  of  Ossian.  Now,  as 
there  was  no  separate  poll  book  for 
that  town,  the  board  must,  of  neces- 
sity, hear  evidence  as  to  who  of  the 
voters  of  Ossian  appeared  upon  the 
poll  book  of  the  township  and  the 
statement  of  consent.  We  think  it 
follows,  from  the  authority  con- 
ferred, that  the  board  has  power  to 
hear  evidence  upon  which  to  deter- 
mine the  sufficiency  of  the  statement 
of  consent.  Power  to  make  the  can- 
vass and  findings  being  conferred 
upon  the  board  alone,  and  its  findings 
made  effectual  for  the  purposes  con- 
templated until  revoked,  we  conclude 
that  its  findings  can  only  be  ques- 
tioned on  appeal,  and  therefore  evi- 
dence to  show  that  a  majority  of  the 
voters  of  Ossian  signed  this  state- 
ment of  consent  is  not  admissible  in 
this  case." 

74.  Allen  v.  State  (Tex.  Crim.), 
59  S.  W.  264;  Irish  V.  State,  34  Tex. 
Crim.  130.  29  S.  W.  778. 


Certificate    of    Publication —  The 

certificate  of  the  proper  officer  certi- 
fying to  the  publication  of  the  local 
option  law  is  admissible  without 
proof  of  preliminary  conditions  to 
its  validity.  Skipwith  v.  State  (Tex. 
Crim.),  68   S.   W.  278. 

75.  Time  of  Holding  Election. 
Where  it  appears  that  the  election  at 
which  the  question  of  prohibition 
was  voted  on  was  held  on  a  day  for- 
bidden by  the  law,  the  order  of  rec- 
ord of  the  adoption  is  void  and  does 
not  constitute  prima  facie  evidence 
that  antecedent  statutory  prerequi- 
sites have  been  complied  with.  Curry 
V.  State,  28  Tex.  App.  475,  13  S.  W. 
752. 

76.  Toole  V.  State,  88  Ala.  158,  7 
So.  42. 

77.  Armstrong  v.  State  (Tex. 
Crim.),  47  S.  W.  981;  Jones  v. 
State,  38  Tex.  Crim.  533,  43  S.  W. 
981. 

A  certificate  of  publication  of  an 
order  declaring  the  result  of  a  local 
option  election  should  not  be  re- 
ceived in  evidence  without  supple- 
mental proof  of  the  date  of  publica- 
tion, where  the  certificate  was  made 
after  the  offense  was  cominitted  and 
failed  to  show  the  date  of  the  pub- 
lication. Loveless  v.  State,  40  Tex. 
Crim.  221,  49  S.  W.  892. 

78.  Young  V.  Com.,  14  Bush 
(Ky.)   161. 
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H.  RepEai,  of  Law.  —  Burden.  —  Where  the  defendant  rehes 
on  tlie  repeal  of  a  local  option  law,  the  burden  of  proving  the 
repeal  shifts  to  him  when  the  state  has  made  [>rima  facie  proof  of 
its  adoption.'"* 

2.  Admissibility  of  Evidence.  —  A.  Result  of  Election.  —  a. 
Conclusiveness  of  Order.  —  Where  the  i)roper  officers  have  certi- 
fied to  the  adoption  of  local  option,  prohibiting-  the  sale  of  intox- 
icants, the  record  makes  a  prima  facie  case,  and  in  the  absence  of 
other  evidence  is  sufficient  without  proof  of  the  regularity  of  the 
prior  proceedings  and  conclusive  of  the  issue.®" 

b.  Publication  of  Result.  —  Parol.  —  The  order  of  the  proper 
officer  certifying  to  the  publication  of  the  result  of  a  local  option 
election  may  be  shown  by  parol.^^  But  where  the  statute  provides 
that  the  publication  of  the  order  of  adoption  shall  be  entered  of 
record,  and  that  such  entry  or  a  certified  copy  shall  be  prima  facie 
evidence  of  publication,  evidence  other  than  such  entry  is  inadmis- 
sible to  prove  publication  unless  it  be  shown  that  the  entry  has  not 
been  made.®^ 


79.  Burden      to     Show      Repeal. 

Loveless    v.    State,    40     Tex.     Crim. 
221,  49  S.  W.  892. 

80.  People  v.  Whitney,  105  Mich. 
622,  63  N.  W.  765;  State  V.  Searcy, 
39  Mo.  App.  393;  State  v.  Hutton,  39 
Mo.  App.  410.  As  to  the  manner  in 
which  the  result  of  an  election  may 
be  proved,  see  State  v.  Mackin,  51 
Mo.  App.  299. 

May  Attack  the  Certificate. 
Where  the  statute  provided  that  the 
certificate  of  the  examiners,  when 
duly  entered  on  the  order  book  of 
the  county  court,  should  be  prima 
facie  evidence  of  the  matters  certi- 
fied to,  which  were  that  the  election 
had  been  held  and  that  the  requisite 
number  had  voted  in  favor  of  local 
option,  evidence  of  these  facts  was 
held  admissible  in  the  defendant's 
behalf,  but  not  of  other  antecedent 
steps.  Young  v.  Com.,  14  Bush 
(Ky.)    161. 

When  the  defendant  shows  that  a 
temporary  injunction  restraining  the 
publication  of  notice  of  the  adoption 
of  local  option  has  been  issued  the 
state  may  in  rebuttal  prove  the  dis- 
solving of  such  injunction.  Lively  v. 
State    (Tex.   Crim.),  73   S.  W.   1048. 

Where  the  statute  provides  for  the 
adoption  of  local  option  when  the 
proposition  in  a  proper  election  shall 
receive  a  majority  of  the  votes  cast, 
the  defendant  may  not  show  that  not 
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all  the  voters,  or  less  than  a  majority 
of  them,  voted  at  the  election. 
Neighbors  v.  Com.,  10  Ky.  L.  Rep. 
594,  9  S.  W.  718. 

May  Not  Attack  the  Certificate. 
In  Conrad  Z'.  State  (Miss.),  12  So. 
851,  it  was  held  that  the  record  was 
conclusive  and  that  they  could  not 
go  behind  it. 

81.  Billings  v.  State,  41  Tex. 
Crim.  253,  53.S.  W.  854- 

So  the  publishing  of  the  order  de- 
claring the  result  of  an  election  may 
be  proved  by  the  testimony  of  the 
county  judge  that  he  had  seen  such 
order  published.  Matkins  v.  State 
(Tex.  Crim.),  58  S.  W.  108.  Or 
by  the  certificate  of  the  judge  of 
the  proper  court  under  the  statute 
certifying  to  the  publication  of  the 
law.  Skipwith  v.  State  (Tex. 
Crim.),  68  S.  W.  278. 

82.  Armstrong  v.  State  (Tex. 
Crim.),  47  S.  W.  981;  McDaniel  v. 
State,  32  Tex.  Crim.  16,  21  S.  W. 
684. 

The  state  may  show  that  after  the 
publication  of  the  adoption  of  local 
option  had  been  begun  an  injunction 
was  issued  restraining  its  publica- 
tion in  successive  issues  of  a  paper 
as  required  by  statute.  Truesdell  v. 
State,  42  Tex.   Crim.  544,  61    S.   W. 

935- 

Court's  "Cnsigned  Minutes It  is 

no  objection   to   the   admissibility   of 
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c.  Publication  of  Substantial  Copy  of  Entry  Sufficient.  —  Where 
the  order  declaring  the  result  of  a  local  option  election  is  required 
to  be  published,  the  publication  of  a  substantial  copy  of  the  order 
is  a  sufficient  compliance  with  the  statute,  and  the  printed  notice 
thereof  embodying  the  order  substantially  is  admissible.^" 

B.  Adoption.  —  How  Proved.  —  The  state  is  not  required  in 
every  prosecution  for  a  violation  of  the  terms  of  a  local  option  law 
to  assume  the  burden  of  proving  all  steps  necessary  to  the  adoption 
of  the  law,  but  the  adoption  is  usually  made  out  prima  facie  at 
least  by  the  introduction  of  the  certificate  of  election  or  order  of 
adoption  by  the  proper  board  or  officer,  or  by  a  certified  copy 
thereof,  and  by  proof  of  publication  of  notice  thereof  where  required 
by  statute.**  It  is  then  open  to  the  defendant,  unless  otherwise 
provided  by  statute,  to  show  that  some  essential  step   (other  than 


the  court's  minutes  of  the  result  of 
a  local  option  election  that  they  were 
not  signed  by  the  judge.  Wright  z/. 
State,  36  Tex.  Crim.  35,  35  S.  W. 
287. 

Time  of  Making  Entry  of  Publica- 
tion  It   is   no   proper   objection  to 

the  admissibility  of  a  certificate  of 
publication  that  the  entry  thereof 
was  made  long  after  publication,  or 
that  it  was  made  upon  the  testimony 
of  the  publisher  and  of  the  entrant's 
predecessor  in  office.  Barham  v. 
State,  41  Tex.  Crim.  188,  53  S.  W. 
109.  It  may  be  admissible  though 
made  after  the  commission  of  the 
olTense  charged.  Crockett  v.  State, 
40  Tex.  Crim.  173,  49  S.  W.  392; 
Matkins  v.  State  (Tex.  Crim.),  58 
S.  W.  108.  Or  even  after  the  in- 
dictment against  the  accused  had 
been  returned.  Casey  v.  State 
(Tex.  Crim.),  59  S.  W.  884. 

Judge  as  Formal  Party An  or- 
der of  the  commissioners'  court  de- 
claring the  result  of  a  local  option 
election  is  not  inadmissible,  on  a 
prosecution  for  violating  the  law,  by 
reason  of  the  fact  that  the  judge 
presiding  at  the  trial  is  a  formal 
party  to  another  proceeding  to  con- 
test the  validity  of  the  law.  Trues- 
dell  V.  State,  42  Tex.  Crim.  544,  61 
S.  W.  935- 

83.  Barker  v.  State  (Tex.  Crim.), 
47  S.  W.  980. 

84.  Blackwell  v.  Com.,  21  Ky.  L. 
Rep.  1240,  54  S.  W.  843;  Neighbors 
V.  Com.,  10  Ky.  L.  Rep.  594,  9  S.  W. 
718;  People  V.  Whitney,  105  Mich. 
622,  6^  N.  W.  765;  State  v.  Searcy, 
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III  Mo.  236,  20  S.  W.  186;  State  v. 
Searcy.  39  Mo.  App.  393,  46  Mo. 
App.  421 ;  State  v.  Makin,  51  Mo. 
App.  299;  Chapman  v.  State,  2>7  Tex. 
Crim.  167,  39  S.  W.  113;  Bowman 
V.  State,  38  Tex.  Crim.  14,  41  S.  W. 
63s;  Prather  v.  State,  12  Tex.  App. 
401 ;  Shields  v.  State,  38  Tex.  Crim. 
252,  42  S.  W.  398;  Ex  parte  Schil- 
ling, 38  Tex.  Crim.  287,  42  S.  W. 
553;  Jones  V.  State,  38  Tex.  Crim. 
533,  43  S.  W.  981 ;  Crockett  v. 
State,  40  Tex.  Crim.  173,  49  S.  W. 
392;  Morton  v.  State,  27  Tex.  Crim. 
131,  38  S.  W.  1019. 

Local  Option.  —  Under  the  Ken- 
tucky statute  whereby,  after  a  ma- 
jority vote  of  the  county  against  the 
sale  of  liquors  therein,  the  sales  of 
liquors  shall  be  forbidden,  the  prose- 
cution must  show  that  such  a  vote 
had  been  taken,  the  result  declared 
and  the  certificate  thereof  duly  re- 
corded. Com.  V.  Day,  95  Ky.  120, 
23   S.  W.  952. 

Effect  of  Certificate  of  Result  of 

Election Where   the   certificate   of 

the  proper  officer  of  the  result  of  the 
election  has  been  entered  of  record, 
such  record  is  prima  facie  evidence 
of  due  publication,  and  without  evi- 
dence to  the  contrary  the  court  may 
instruct  that  the  local  option  law  is 
in  force.  Nelson  v.  State  (Te.x. 
Crim.),  75   S.  W.  502. 

Where  the  order  for  a  local  option 
election,  the  order  declaring  the  re- 
sult of  the  election  and  the  certifi- 
cate of  the  proper  officer  showing 
the  publication  of  the  result  are  reg- 
ular upon  their  face,  the  adoption  of 
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that  involvinp^  judicial  decision  or  determination)  in  the  course  of 
the  proceechn^i^  to  adopt  has  been  omitted/'"  I  kit  even  where  the  stat- 
ute authorizes  the  record  of  the  certificate,  this  does  not  exclude  the 
certificate  itself,  the  latter  being  of  equal  dignity  with  the  former.*® 
Where,  however,  the  record  of  the  proceedings  is  irregular  and 
insufficient  on  its  face,  or  where  juriscliction  is  not  shown  to  have 
attached,  such  proof  does  not  sufficiently  establish  the  adoption.*^ 

C.  Registration  Lists  and  Poll  Books.  —  Best  Evidence. 
On  the  question  of  the  consent  of  a  majority  of  voters  that  the 
applicant  may  engage  in  the  sale  of  intoxicants,  the  registration 
lists  and  poll  books  are  the  best  evidence  of  who  were  legal  voters.** 

D.  Recording  of  Certificate  of  Result  of  Election  Neces- 
sary TO  Admissibility. — Where  the  statute  provides  for  record- 
ing the  certificate  of  the  canvassers  that  the  prohibition  law  has  been 
adopted,  proof  of  such  recording  must  be  made  in  a  prosecution  for 
selling  in  violation  of  the  law.*** 

E.  Order  of  Election.  —  Identification.  —  A  copy  of  an  order 
of  court,  directing  the  holding  of  an  election,  which  fails  to  show 
in  what  court  the  order  was  entered,  is  sufficiently  identified  by  the 
testimony  of  the  clerk  that  it  was  taken  from  the  record  of  the 
particular  court.**** 

F.  Sheriff's  Returns  as  to  Posting  of  Notices.  —  The  sher- 
ifif's  return  as  to  the  posting  of  notices  may  be  aided  by  the  testi- 
mony of  that  officer.^^ 

3.  Nature  of  Question  of  Adoption.  —  When  the  evidence  of  the 
adoption  of  a  local  option  law  consists  wholly  of  the  statutory  rec- 


local  option  is  prima  facie  estab- 
lished. Cantwell  v.  State  (Tex. 
Crim.),  8s  S.  W.  i8. 

Proof   of   Publication Proof   of 

publication  need  not  be  made  unless 
required  by  statute.  Grouse  v. 
State,  57  Md.  327 ;  People  v.  Adams, 
95  Mich.  541,  55  N.  W.  461. 

The  production  of  the  several  is- 
sues of  a  newspaper  containing  no- 
tice of  adoption  is  competent  to 
show  that  the  notice  was  published 
a  sufficient  number  of  times.  Arm- 
strong V.  State  (Tex.  Crim.),  47  S. 
W.   1006. 

85.  State  v.  Searcy,  iii  Mo.  236, 
20  S.  W.  186. 

86.  Neighbors  v.  Com.,  10  Ky. 
L.   Rep.  594,  9   S.   W.  718. 

87.  Prather  v.  State,  12  Tex. 
App.  401. 

When  the  statute  requires  the 
adoption  of  prohibition  to  be  evi- 
denced by  a  record  of  the  proper 
authorities  containing  a  preamble 
reciting  the  submission  of  the  matter 
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to  a  vote  of  the  people  and  the  re- 
sult of  the  election,  together  with  a 
resolution  of  prohibition  by  the  offi- 
cers, the  omission  of  the  preamble 
from  the  record  renders  the  record 
insufficient  evidence  of  the  adoption 
of  prohibition  and  will  not  sustain 
a  conviction  for  selling  contrary  to 
the  terms  of  the  prohibitive  resolu- 
tion. People  V.  Murphy,  93  Mich. 
41,  52  N.  W.  1042. 

88.  State  v.  Pressman,  103  Iowa 
449,  72  N.  W.  660. 

89.  Tatum  v.  Com.,  22  Ky.  L. 
Rep.  927,  59  S.  W.  32;  Com.  v.  Day, 
95  Ky.   120,  2^^   S.  W.  952. 

90.  Black  we  11  v.  Com.,  21  Ky.  L. 
Rep.  1240,  54  S.  W.  843. 

91.  Where  the  sheriff's  return 
shows  that  he  posted  only  four  no- 
tices, while  the  law  requires  the 
posting  of  five,  the  testimony  of  the 
sheriff  that  he  in  fact  posted  five 
notices  may  be  received  in  aid  of 
the  proceedings  and  return.  Matkins 
V.  State  (Tex.  Crim.),  62  S.  W.  911. 
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ords  of  the  proper  officers,  the  question  whether  the  law  has  been 
duly  adopted  is  one  of  law  for  the  court."-  Where,  however,  the 
evidence  is  conflicting,  and  parol  is  required  to  su])plement  or  to 
supply  the  writings,  the  question  is  one  of  fact  for  the  jury's  deter- 
mination,^^ 

III  LICENSES  AND  LICENSE  LAWS. 

1.  Applications  for  License.  —  A.  Proof  of  Publication  of 
Notice.  —  Where  notice  of  an  application  for  license  to  sell  intox- 
icating liquors  is  required  to  be  published  in  a  newspaper,  the  affi- 
davit of  the  publisher  is  generally  prima  facie  evidence  of  the  due 
publishing  of  the  notice. '^'^ 

B.  Certificate  of  Recommendation.  —  Where  the  law  requires 
that  the  applicant's  fitness  be  certified  to  by  a  certain  number  of 
persons,  evidence  is  inadmissible  to  show  that  those  signing  such 
certificate  did  not  have  sufficient  knowledge  of  the  applicant's 
character.^^ 

C.  Petition  for  License.  —  Where  an  applicant  is  required  to 
file  a  petition  that  a  license  be  granted  him,  it  is  competent  to  show 
that  the  petitioners  were  not  qualified. **•* 

D.  Location  and  Surroundings  of  Proposed  Saloon.  —  The 
location  and  surroundings  of  the  place  where  the  applicant  proposes 
to  locate  his  saloon  are  proper  matters  for  consideration." 


92.  State  v.  Searcy,  39  Mo. 
App.  393;  State  V.  Watts,  39  Mo. 
App.  409;  Johnson  v.  State  (Tex. 
Crim.),  55  S.  W.  968. 

93.  Jones  V.  State,  38  Tex.  Crim. 
533.  43  S.  W.  981 ;  Nelson  v.  State 
(Tex.  Crim.).  75  S.  W.  502;  Ezzell 
V.  State,  29  Tex.  App.  521,  16  S.  W. 
782;  Maloue  v.  State  (Tex.  Crim.), 
51  S.  W.  381. 

Where  proof  of  publication  of  no- 
tice is  made  by  some  method  other 
than  the  statutory  one,  the  question 
whether  local  option  is  in  eflfect  is  a 
question  of  fact  for  the  jury's  de- 
termination. Jones  V.  State,  38 
Tex.  Crim.  533,  43   S.  W.  981. 

94.  Affidavit  of  Publisher.  —  Rose- 
water  V.  Pinzenscham,  38  Neb.  835, 
57  N.  W.  563. 

Impeachment  of  Affidavit  of  Pub- 
lication  Where  the  statute  re- 
quires notice  of  an  application  to  be 
published  in  the  newspaper  having 
the  largest  circulation  in  the  county, 
a  prior  finding  of  the  licensing 
board,  made  without  statutory  au- 
thority, that  a  particular  paper  had 
the  largest  circulation  is  not  a,dmis- 
sible  on  the  question  of  which  paper 


has  the  largest  circulation,  nor  on 
the  question  of  the  applicant's  good 
faith,  good  faith  not  being  material 
in  such  a  case.  Rosewater  v.  Pin- 
zenscham,  38    Neb.  835,   57    N.    W. 

563- 

95.  State  v.  Hill,  52  N.  J.  L. 
326,  19  Atl.  789. 

96.  It  may  be  shown^  where  free- 
holders are  required  to  sign  the  ap- 
plicant's petition,  that  the  signers 
were  made  freeholders  by  the  appli- 
cant merely  to  enable  them  to  sign 
the  petition,  and  in  the  case  cited  it 
was  held  that  the  evidence  was  suf- 
ficient to  show  that  such  had  been 
done  in  the  particular  case.  Col- 
glazier  V.  McClarry  (Neb.),  98  N. 
W.  670. 

97.  State  v.  Gerhardt,  145  Ind. 
439,  44  N.  E.  469,  33  L.  R.  A.  313; 
In  re  Washington  County,  8  Pa.  Co. 
Ct.    169. 

Proximity  of  School — It  is  proper 
to  show,  in  opposition  to  the  grant- 
ing of  a  license,  that  the  location  of 
the  proposed  saloon  is  in  the  vicinity 
of  a  school  where  the  business  will 
have  a  pernicious  effect  upon  the 
minds     and     morals     of     immature 
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E.  Fitness  of  Applicant.  —  a.  Admissibility  of  Evidence. 
On  the  question  of  the  appHcant's  fitness  a  considerable  range  of 
investigation  is  permissible,  and  evidence  in  detail  of  the  manner 
in  which  the  applicant  has  previously  conducted  a  similar  place,"** 
even  though  under  a  license  for  a  different  i)urpose,'*''  is  admissi- 
ble and  proper  to  be  considered  by  the  court  or  jury.  So  also  is 
evidence  that  the  applicant  had  been  seen  to  gamble  on  Sunday,' 
and  that  he  had  permitted  minors  to  congregate  in  his  place  and 
gamble  in  violation  of  law.^  Opinion  evidence  of  the  applicant's 
fitness  is  not  admissible.'' 

b.  Independent  Investigations  of  Licensing  Board.  —  Where  the 
board  empowered  to  grant  a  license  is  vested  with  discretionary 
power  it  may  pursue  independent  inspection  and  investigation  and 
receive  the  unsworn  statements  of  persons  out  of  session  as  to  the 
applicant's   fitness."* 

F.  Necessity.  —  Where  a  necessity  for  issuing  a  license  or  con- 
ducting a  place  for  the  sale  of  liquors  is  required  to  be  shown  by  the 
applicant  before  a  license  will  issue,  this  must  be  made  to  appear  by 
competent  evidence.  That  a  party  has  previously  received  a  license 
to  conduct  the  place  for  the  sale  of  liquors  is  prima  facie  evidence 
of  the  statutory  necessity.^  Evidence  may  be  received  of  the  busi- 
ness and  social  needs  and  conditions  of  the  place  where  the  business 
is  proposed  to  be  conducted.*'  The  petitions  and  the  petitioners  for 
and  against  the  issuing  of  licenses  may  be  considered. '^  The  opin- 
ions of  witnesses  as  to  whether  a  necessity  exists  are  also  proper.^ 


youth.     Eslinger    v.    East,    lOO    Ind. 

434- 

98.  Manner  of  Oonducting  Sim- 
ilar Place Hardesty  v.   Hine,    135 

Ind.  72,  34  N.   E.   701. 

A  judgment  of  conviction  of  vio- 
lating the  license  law  which  has  been 
vacated  by  a  pending  appeal  is  not 
a  conviction  within  the  meaning  of 
the  statute  providing  that  a  convic- 
tion of  having  violated  the  license 
law  within  the  year  preceding  the 
making  of  an  application  for  a  li- 
cense shall  be  conclusive  evidence 
of  the  applicant's  unfitness  to  receive 
a  license,  and  it  raises,  therefore,  no 
conclusive  legal  presumption  of 
such  unfitness,  but  only  a  presump- 
tion of  fact  like  any  other  item  of 
rebuttable  evidence.  Appeal  of 
Smith,  65   Conn.   135,  31   Atl.  529. 

99.  Thus  on  an  application  for 
license  to  sell  liquors  in  less  quan- 
tities than  a  quart,  the  conduct  of 
habitues  of  the  applicant's  place, 
formerly  operated  as  a  quart  shop, 
is  admissible.  Stockwell  v.  Brant, 
97  Ind.  474. 
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1.     Stockwell     V.    Brant,     97     Ind. 


Hardesty  v.  Hine,  135  Ind.  72, 
E.  701. 
Stockwell    V.    Brant,     97     Ind. 


474- 
2. 

34  N. 
3. 

474- 

4.  United  States  v.  Douglass,  19 
D.   C.   99. 

5.  Bourjohn's  Application,  2  Pa. 
Co.   Ct.  22. 

6.  Montgomery  Co.  Licenses,  4 
Montgomery   Co.   Rep.    (Pa.)    77. 

7.  Luzerne  Co.  Licenses,  4  Kulp. 
(Pa.)  527;  In  re  License  Applica- 
tions, 19  Wkly.  Notes  Cas.  (Pa.) 
357 ;  Washington  Co.  Licenses,  8 
Pa.  Co.  Ct.  (Pa.)  169;  Crawford. 
Co.  Licenses,  5  Pa.  Co.  Ct.  (Pa.) 
34 ;   Chester  Co.  Licenses,  3   Pa.  Co. 

(Pa.)  304;  Morris'  License  Co.  Ct. 
(Pa.)  307;  Wayne  Co.  Licenses,  3 
Pa.    Co.    Ct.    (Pa.)    301. 

8.  Luzerne  Co.  Licenses,  4 
Kulp.  (Pa.)  527;  In  re  License  Ap- 
plications, 19  Wkly.  Notes  Cas. 
(Pa.)  357;  In  re  Vandike,  13  Wkly. 
Notes  Cas.  (Pa.)  294;  Callahan's 
Application,     Montgomery    Co.    Rep. 
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And  the  personal  knowledge  of  the  Hcensing  authority,  it  has  been 
held,  may  also  be  utilized." 

G.  Compelling  Attendance  oe  Witnesses.  —  As  a  general 
rule,  the  licensing  board  has  power  to  compel  the  attendance  of  the 
applicant^"  and  of  witnesses." 

H.  Burden  oe  Proof.  —  The  question  whether  an  applicant  for 
license  is  a  fit  person  to  be  awarded  a  license  is  one  of  fact,^^  and 
the  burden  is  upon  the  applicant  to  establish  his  fitness,  where  it  is 
denied  by  remonstrants. ^■''  Where  remonstrants  set  forth  new  mat- 
ter, the  burden  of  establishing  the  same  is  upon  them.^* 

2.  Revocation  of  Licenses.  —  A.  In  General. — A  proceeding 
to  revoke  a  liquor  license  is  usually  summary,  and  the  strict  rules 
of  evidence  do  not  apply.^^ 


(Pa.)    119;    Severn's   License,  2   Pa. 
Co.    Ct.    (Pa.)    75- 

9.  Conroy's  Application,  3  Pa.  Co. 
Ct.  (Pa.)  52f;  Bourjohn's  Applica- 
tion, 2  Pa.  Co.  Ct.  (Pa.)  22,;  Erie 
Licenses,  4  Pa.  Dist.   (Pa.)    167. 

10.  If  an  applicant  refuse  to  at- 
tend a  hearing  of  his  petition  it  may- 
be dismissed.  In  re  Wheelin,  134 
Pa.   St.  554,   19  Atl.  755. 

11.  Rosewater  v.  Pinzenscham, 
2^  Neb.  835,  57  N.  W.  563. 

12.  State  V.  Gerhardt,  145  Ind. 
439,  44  N.  E.  469- 

13.  Arkansas.  —  Whissen  v. 
Furth,  84  S.  W.  500;  Ouachita  Co. 
V.  Rolland,  60  Ark.  516,  31  S.  W. 
144. 

Indiana.  —  Stockwell  v.  Brant,  97 
Ind.  474;  "Hill  V.  Perry,  82  Ind.  28; 
Goodwin  v.  Smith,  ^2  Ind.  113,  37 
Am.  Rep.  144. 

Nebraska.  —  Lambert  v.  Stevens, 
29  Neb.  283,  45  N.  W.  457;  Brown 
V.  Lutz,  36  Neb.  527,  54  N.  W.  860. 

Oklahoma.  —  Smith  v.  Young,  13 
Okla.  134,  74  Pac.  104. 

Preponderance  of  Evidence  Re- 
quired. —  Chandler  v.  Ruebelt,  S3 
Ind.   139. 

14.  In  the  case  of  Lambert  v. 
Stevens,  29  Neb.  283,  45  N.  W.  457, 
the  court  says :  "  The  next  question 
raised  by  the  record  is  whether  it  is 
necessary  for  the  applicant  to  show 
affirmatively  that  the  petition  was 
signed  by  a  majority  of  the  resident 
freeholders  of  the  ward.  The  peti- 
tion must  be  signed  by  the  requisite 
number  of  freeholders  in  order  to 
give  the  city  council  jurisdiction  of 
the  matter  of  granting  a  license.     As 


this  is  essential  to  jurisdiction,  and 
as  it  cannot  be  presumed  when  a 
remonstrance  is  filed  denying  that 
the  petition  is  signed  by  a  majority 
of  the  freeholders  of  the  ward,  it 
then  becomes  the  duty  of  the  appli- 
cant to  establish  that  fact.  When 
the  remonstrance  denies  that  any 
specified  petitioner  is  a  freeholder  it 
also  becomes  the  duty  of  the  appli- 
cant to  furnish  proof  of  the  same. 
The  burden  in  this  kind  of  a  pro- 
ceeding, like  an  action  at  law,  is  on 
the  party  who  would  fail  if  no  tes- 
timony were  given.  If  no  remon- 
strance were  filed,  it  would  be  the 
duty  of  the  applicant  to  establish  the 
facts  conferring  jurisdiction.  The 
filing  of  the  protest  does  not  relieve 
him  of  that  burden. 

"  When  the  remonstrance  denies 
any  matter  necessary  to  confer 
jurisdiction  upon  the  granting 
power,  as  that  certain  signers 
to  the  petition  are  not  freehold- 
ers, the  burden  is  on  the  applicant  to 
establish  that  they  are  qualified  peti- 
tioners. When  the  remonstrance 
sets  up  new  matter,  such  as  that 
certain  signers  to  the  petition  were 
made  freeholders  for  the  purpose  of 
signing  the  same,  or  that  the  appli- 
cant has  been  guilty  of  a  violation 
of  any  provisions  of  the  liquor  law 
within  a  year,  or  that  any  former  li- 
cense has  been  revoked,  the  burden 
is  upon  the  remonstrators  to  estab- 
lish such  new   matter." 

15.  The  rules  as  to  sufficiency  of 
the  evidence  and  strictness  of 
proof,  obtaining  in  the  trial  of  civil 
causes,  do  not  obtain  in  proceedings 
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B.  ADMissiniLiTY.  —  It  does  not  affect  the  admissibility  of  speci- 
fied acts  of  the  licensee  that  they  are  criminal.'"  The  acts  of  the 
applicant's  agent  in  the  course  of  business  are  also  admissible 
against  him.'^  In  a  ]iroceeding  to  revoke  a  certificate  issued  to  a 
club,  the  court  is  not  bound  by  the  declared  purposes  of  the  organ- 
ization.'* 

C.  Competency  op  Defendant.  —  Licensee  may  testify  for  him- 
self in  a  proceeding  to  revoke  his  license.'** 

D.  Burden  oe  Proof.  —  The  burden  is  on  the  defendant  to  prove 
that  a  sale  was  lawful  because  within  a  statutory  exception.^** 

3.  Bonds  of  Dealers.  —  Proof  of  Conviction.  —  A.  Evidence  oe 
Breach.  —  In  an  action  for  a  breach  of  a  licensee's  bond,  the  record 
of  a  former  conviction  of  a  violation  of  such  laws  where  by  statute 
forfeiture  follows  conviction  is  competent  evidence  against  both 
principal  and  surety.^'  And  it  would  seem  that,  while  only  prima 
facie  evidence  against  the  latter,"  it  should  be  treated  as  conclusive^^ 


to  revoke  a  liquor  license.  People 
t'.   Haughton,  41   Hun    (N.   Y.)    558. 

Thus  evidence  of  indictments  re- 
turned against  the  defendant  for  vio- 
lating the  liquor  laws,  and  of  other 
sales,  may  be  received.  Lillienfield 
V.  Com.,  92  Va.  818,  23  S.  E.  882. 

While  no  contract  right  grows  out 
of  a  license,  still  the  licensee  has 
such  an  interest  in  it  that  evidence 
of  some  respectability  and  probative 
force  is  required  to  warrant  a  revo- 
cation. In  re  Matey's  License,  9 
Kulp.    (Pa.)   215. 

16.  Cherry  v.  Com.,  78  Va.  375. 
Sales     to     Minors.  —  Indictments. 

It  is  competent  to  show  that  the  de- 
fendant sold  liquors  to  minors  even 
before  his  present  license  took  effect, 
and  that  he  is  under  indictment  for 
having  made  such  sales.  Lillienfield 
V.  Com.,  92  Va.  818,  21,  S.  E.  882. 

17.  Even  if  done  without  his 
knowledge  or  consent.  In  re  Culli- 
man,  88  App.  Div.  6,  84  N.  Y.  Supp. 
492. 

18.  In  re  Lyman,  28  App.  Div. 
127,  so  N.  Y.  Supp.  977.  See  also 
People  V.  Adelphi  Club,  149  N.  Y. 
5,  43  N.  E.  410. 

19.  A  proceeding  to  revoke  a  li- 
cense partakes  of  the  nature  of  a 
civil  rather  than  a  criminal  proceed- 
ing, and  a  statute  disqualifying  a 
defendant  in  criminal  proceedings 
from   testifying    in    his  own   behalf 
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does     not     affect     his     competency. 
Cherry  v.   Com.,  78  Va.  375. 

20.  In  re  Lyman,  28  App.  Div. 
127,  50  N.  Y.  Supp.  977- 

21.  Albrecht  v.  State,  62  Miss. 
516;  Webbs  V.  State,  4  Cold. 
(Tenn.)  199;  Welch  v.  McKane,  55 
Conn.   25,    10  Atl.    168. 

22.  Webbs  v.  State,  4  Cold 
(Tenn.)    199. 

23.  Webbs  v.  State,  4  Cold 
(Tenn.)    199. 

In  the  case  of  Welch  v.  McKane, 
55  Conn.  25,  10  Atl.  168,  the  court 
says :  "  Under  this  statute  it  is  clear 
that  the  conviction  of  the  principal 
constitutes  a  breach  of  the  bond. 
The  undertaking  of  the  surety  is 
that  his  principal  shall  not  be  guilty 
of  violating  the  statute ;  and  it  would 
seem  more  just  and  reasonable,  even 
toward  the  surety,  that  the  guilt  of 
the  principal  would  be  established  in 
a  criminal  prosecution,  where  he 
would  have  the  benefit  of  a  reasona- 
ble doubt  and  other  advantages  that 
would  be  denied  him  in  a  mere  civil 
proceeding.  The  question  as  to  the 
guilt  of  the  principal  might  be  de- 
cidedly different  in  the  two  proceed- 
ings, occasioning  great  perplexity 
and  difficulty  in  administering  the 
law. 

"  But  we  concede  that  this  rea- 
soning, founded  upon  inconvenience, 
does  not  meet  the  objection  that  the 
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as  against  the  principal,  though  the  contrary  has  been  held.-*  The 
record  of  conviction  of  one  principal,  however,  would  be  wholly 
inadmissible  against  his  co-obligor.^^ 

B.  Admissibility  of  Bond. — The  bond  to  be  admitted  must  be 
shown  to  have  been  duly  approved.-*^  A  certificate  or  the  record 
of  such  facts  made  by  the  proper  officer  in  the  discharge  of  his 
duty  is  admissible  on  the  question  of  the  filing  and  approval  of  the 
bond,  and  constitutes  prima  facie  proo'f  of  the  matters  which  it 
recites.-'^  The  original  bond  is  not  rendered  inadmissible  to  prove 
its  contents  and  existence  by  reason  of  a  statute  providing  for  such 
proof  by  a  certified  copy.  The  two  methods  of  proof  are  con- 
current.-* 

4.  Admissibility  in  General.  —  A.  To  Establish  or  Negative 
License.  —  The  license  itself,  unless  otherwise  provided,  is  the 
best  evidence  of  its  contents.-®     Nor  may  the  license,  where  such 


statute,  in  making  conviction  in  the 
criminal  proceeding  conclusive  as  to 
the  breach  of  the  bond,  transcends 
the  limits  of  valid  legislation.  Does 
the  statute,  then,  in  any  way  violate 
the  constitutional  guaranty  of  due 
process  of  law,  which  requires,  not 
only  that  a  party  shall  be  properly 
brought  into  court,  but  that  he  shall 
have  the  opportunity,  when  in  court, 
to  establish  any  fact  which,  accord- 
ing to  the  usages  of  the  common 
law  of  the  provisions  of  the  consti- 
tution, would  be  a  protection  to  him 
or  his  property?  We  are  prepared 
to  answer  the  question  in  the  nega- 
tive, for  the  reason  that  this  is  a 
case  where  the  parties  entered  the 
■contract  obligation  in  view  of  the 
provisions  of  the  statute  as  to  what 
should  constitute  a  breach  of  the 
bond  and  give  the  right  to  sue  upon 
it.  In  this  way  the  provisions  of  the 
statute  became  part  of  the  contract 
so  that  the  principal  and  surety  in  the 
bond  are  made  liable  upon  the  con- 
viction of  the  principal,  provided 
there  Is  no  appeal." 

24.  When  a  person's  plea  of 
guilty  is  used  as  evidence  against 
him,  it  is  always  competent  for  him 
to  show  the  circumstances  under 
which  it  was  made.  Its  being  made 
in  a  court  does  not  deprive  him  of 
this  right.  Albrecht  v.  State,  62 
Miss.  516. 

25.  Webbs     v.     State,     4     Cold 
(Tenn.)    igg. 

26.  Garrison   v.    Steele,  46   Mich. 


98,  8   N.   W.   696;    Smith  v.  Ander- 
son, 82  Mich.  492,  46  N.  W.  729. 

27.  Scatt  V.  Chope,  33  Neb.  41, 
49  N.  W.  940. 

In  Smith  v.  Anderson,  82  Mich. 
492,  46  N.  W.  729,  the  statute  pro- 
vided that  the  approval  of  the  bond 
should  be  duly  certified  thereon  by 
the  clerk  or  recording  officer  of  the 
particular  corporation.  The  plain- 
tiff oflFered  the  bond  in  evidence 
with  no  further  proof  of  its  accept- 
ance and  approval  than  the  certifi- 
cate thereon.  The  court,  in  holding 
that  the  bond  was  properly  received 
without  further  evidence  of  such 
fact,  said  :  "  It  is  not  pretended  that 
the  bond  was  not  approved,  or  that 
the  records  would  show  defective  ac- 
tion, or  no  action  at  all,  on  the  part 
of  the  township  clerk,  but  that  proof 
of  the  execution  by  the  principal  and 
sureties,  justification  of  the  sureties, 
depositing  with  the  county  treasurer, 
together  with  the  certificate  of  the 
township  clerk  that  the  same  was 
duly  approved  by  the  township  board, 
does  not  furnish  prima  facie  evi- 
dence of  the  approval  of  the  bond. 
We  cannot  agree  with  counsel  in 
this  contention.  The  purpose  of  this 
provision  of  the  act  of  1887  was  to 
make  the  certificate  of  the  clerk  au- 
thentic evidence  of  the  action  of  the 
body  approving  the  bond,  and  the 
court  was  not  in  error  in  receiving 
it  in  evidence." 

28.  Componovo  v.  State  (Tex. 
Civ.  App.),  39  S.  W.  1 1 14. 

29.  The  record  of  its  issuance  is 
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consists  of  the  paper  issued  to  the  hcensee,  he  varied  by  the  record 
of  the  Hcensing'  authority  directing  it  to  be  issued.^"  But  the 
record  of  the  proper  officers  ordering  the  issuance  of  a  license,  and 
the  record  of  Hcenses  issued,  or  a  duly  certified  copy,  are  admissible 
to  show  the  issuance  of  a  license  to  the  defendant,  to  connect  him 
with  the  conduct  of  a  place,  responsibility  for  the  management  of 
which  he  denies. ^^  Likewise  the  record  of  the  proper  licensing 
authorities  showing  no  license  issued  to  a  particular  person  is  com- 
petent to  negative  the  issuing  of  a  license. ^^  This  may  also  be 
shown  by  the  testimony  of  the  custodian  of  the  records  of  licenses,^' 
or  of  one  charged  with  the  duty  of  issuing  a  license.^*  A  license 
for  one  purpose  is  inadmissible  on  behalf  of  defendant  on  a  prose- 


secondary  evidence.  State  v.  Rep- 
petto,  66  Mo.  App.  251 ;  State  v. 
Barnett  (Mo.  App.),  85  S.  W.  613; 
State  V.  Mulloy  (Mo.  App.),  86  S. 
W.  569,  disapproving  State  v.  Gil- 
lespie, 104  Mo.  App.  400,  79  S.  W. 
477.  As  to  proof  of  federal  license, 
see  "  Criminal  Prosecutions,"  infra. 
So  also  is  a  record  of  licenses  is- 
sued kept  by  a  clerk  of  the  court 
empowered  to  issue  licenses.  State 
V.  Barnett  (Mo.  App.),  85  S.  W. 
613. 

30.  Com.  V.  Cauley,  150  Mass. 
272,  22  N.  E.  909;  Com.  V.  Keefe, 
150  Mass.  272,  22  N.  E.  910. 

31.  Waller  v.   State,  38  Ark.  656. 
Record  of  Licenses  Issued State 

V.  Sannerud,  38  Minn.  229,  36  N.  W. 
447;  State  v.  Peterson,  38  Minn.  143, 
36  N.  W.  443. 

Certified  Copy  Admissible State 

V.  Elam,  21  Mo.  App.  290. 

32.  Com.  V.  Kimball,  7  Mete. 
(Mass.)    304. 

Register  of  licenses  as  Negative 

Evidence A    register    of    licenses 

in  which  it  is  an  officer's  duty  to 
record  all  licenses  issued  is,  in  con- 
nection with  the  officer's  own  evi- 
dence, admissible  to  show  that  no 
license  has  been  issued  to  the  de- 
fendant in  a  proceeding  to  recover 
a  penalty  for  selling  intoxicating 
liquors  without  license,  and  the  in- 
troduction of  such  record  shifts  the 
burden  upon  the  defendant  to  show 
that  he  had  a  license.  Dietz  v.  City 
of  Central,   i   Colo.  323. 

On  the  question  whether  the  de- 
fendant is  a  licensed  dealer,  evidence 
of    his    application    and     the    notices 
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thereof,  the  bond,  the  records  of  the 
proceedings  of  licensing  board  grant- 
ing the  license,  and  the  license  book 
showing  the  issuing  of  the  license 
are  sufficient.  The  production  of 
the  actual  license  is  not  necessary. 
Schick  V.  Sanders,  53  Neb.  664,  74 
N.  W.  39- 

The  best  secondary  evidence  of  a 
license  is  the  record  of  licenses  kept 
by  the  proper  officer,  which  is  com- 
petent only  after  notice  and  failure 
to  produce.  Testimony  of  a  deputy 
who  did  not  make  the  list  or  issue 
or  see  the  license  is  not  competent. 
State  V.   Kurtz,  64   Mo.   App.    123. 

The  non-existence  of  a  license  to 
sell  intoxicating  liquors  may  be 
proved  by  the  records  of  the  proper 
custodian  and  the  evidence  of  the 
person  charged  with  the  duty  of  is- 
suing such  licenses,  without  prelim- 
inary proof  of  notice  to  the  party 
asserting  a  license  to  produce  the 
same.  Such  evidence  is  not  open  to 
the  objection  that  it  is  secondary 
evidence  of  the  contents  of  the  writ- 
ten license.  Its  purpose  is  to  show 
that  no  such  document  exists. 
Briggs  V.  Rafferty,  14  Gray  (Mass.) 
525- 

33.  Mayson  v.  City  of  Atlanta, 
77  Ga.  662. 

Evidence  of  Custodian The  cus- 
todian of  a  record  of  licenses  issued 
may  testify  that  he  has  examined 
such  record  and  finds  no  licenses  or 
permit  issued  to  the  defendant.  City 
of  Holton  V.  Bimrod,  8  Kan.  App. 
265,  55  Pac.  505;  State  v.  Schweiter, 
27  Kan.  499. 

34.  Hornberger  v.  State,  47  Neb. 
40,  66  N.  W.  23. 
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cution  for  the  selling  for  any  other  purpose  f'^  so  is  a  license  issued  to 
one  on  a  prosecution  against  him  and  another  for  a  joint  offense. ^'^ 

B.  Re;ceipt  For  Tax.  —  Receipt  for  a  license  tax  is  admissible 
as  evidence  of  the  payment  of  the  tax  for  the  time  for  which  it  is 
given. ^^ 

C.  Non-Payment  of  License  Tax.  —  Where  payment  of  the 
license  fee  is  a  condition  precedent  to  issuance  of  the  license,  the 
state  may  show  that,  notwithstanding  the  issuance  of  the  license, 
the  fee  has  not  been  paid.^^ 

D.  Estoppel  to  Controvert  License  or  Business  Under  It. 
The  license  is  conclusive  of  the  nature  of  the  business  which  the 
defendant  pursues  under  it.^**  Nor  can  the  licensee  attack  the 
legality  of  his  license  or  the  order  granting  it.^"' 

E.  Effect  of  License.  —  The  effect  of  a  license,  and  the  rights 
it  confers,"  as  well  as  the  effect  of  an  order  of  the  proper  board 
pertaining  to  the  license,*^  are  all  questions  of  law  for  the  court. 

IV.  PROPERTY  AND  CONTRACT  RIGHTS. 

1.  Burden  of  Proof  as  to  Legality  of  Contract.  —  In  an  action 
for  the  price  of  liquors  the  burden  is  generally  upon  the  defend- 
ant to  show  illegality  in  the  transaction.*^  The  authorities  are  not 
agreed  on  the  propositicAi  as  to  who  has  the  burden  of  proof  as 
to  illegality  in  the  sale  of  liquors  relating  to  the  fact  of  license.** 
Where  of  course  the  statute  provides  that  the  price  of  liquors  may 

35.  On  a  prosecution  for  selling  to  conduct.  Com.  v.  Rourke,  141 
spirituous   and   vinous    liquors,   a   li-       Mass.  321,  6  N.  E.  383. 

cense  to  sell  malt  liquors  is  inadmis-  40.     State  v.   Mulloy   (Mo.  App.), 

sible,  even  for  the  purpose  of  miti-  86  S.  W.  569. 

gating     the     penalty.      Gersteman    v.  41.     Com.  v.   Asbury,    20    Ky.    L. 

State,  35   Tex.   Crim.   318,  33   S.   W.  Rep.  574,  .47   S.  W.  217. 

357;    Lucia   Z'.    State,   35   Tex.   Crim.  42.     Evidence     of    the    defendant's 

320,   33    S.   W.   35S.     A   license  to  a  understanding    of    the    effect    of    an 

druggist  to  sell  for  medical  purposes  order    of    the    board    empowered     to 

is    not    competent    on    a    prosecution  grant   and    revoke    licenses,    and    un- 

for   a    sale    by    a    clerk    for    another  der   which   he   acted,    is   inadmissible 

purpose.     Provo   City  v.   Shurtliff,  4  on  the   issue   whether  his   license  is 

Utah  15,  5  Pac.  302.  revoked.     Such  matters  must  be  de- 

36.  Dahmer  7'.  State,  56  Miss.  termined  from  the  order  itself.  State 
787.  ■z'-  Voight,  90  N.  C.  741. 

37.  Curry  v.  State,  35  Tex.  364.  43.     Adoption  of  Prohibitory  Law. 
A  receipt  given  subsequent  to  the        Portsmouth  Brew.  Co.  v.  Smith,  155 

time    in   controversy   is   inadmissible.  Mass.    100,  28  N.   E.   1130. 

United  States  v.  Angell,   11  Fed.  34.  Illegal  Sale  by  Druggist Over- 

38.  Com.  V.  Welch,  144  Mass.  street  v.  Brubaker,  98  Mo.  App.  75, 
356,  II  N.  E.  423.  71    S.  W.    logo. 

39.  It  is  incompetent  for  a  de-  44,  Burden  "Upon  Defendant. 
fendant  who  has  accepted  and  acted  Crary  v.  Pollard,  14  Allen  (Mass.) 
under  a  particular  license  to  show  284;  Wilson  v.  ]\Ielvin,  13  Gray 
in  a  prosecution  for  failing  to  com-  (Mass.)  73;  Kidder  v.  Norris,  18  N. 
ply  with  the  conditions  thereof  that  H.  532 ;  Gillen  v.  Riley,  27  Neb.  158, 
he  was  not  conducting  the  business  42  N.  W.  1054;  Smith  v.  Joyce,  12 
he  was  authorized  under  his  license  Barb.   (N.  Y.)  21;  Horan  v.  Weiler, 
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not  be  recovered  without  the  production  of  a  hccnsc  autliorizing 
the  sale  at  the  time,  the  burden  is  on  the  plaintiff  to  prove  his 
license.'*'*  So  where  the  illej^ality  consists  in  the  fact  that  liquors 
were  sold  with  knowledge  that  they  were  to  be  put  to  an  ille.q"al 
purpose,  the  defendant  has  the  burden  to  prove  the  illegality.'"' 
2.  Sales  in  Other  States.  —  Presumption.  —  A  sale  of  intoxicating 
liquors  in  another  slate  will  not  be  presumed  to  be  void  by  the  laws 
thereof  in  an' action  to  recover  the  price  of  liquors  sold.     Such  sales 


41  Pa.  St.  470;  Ilerlock  v.  Riser,  i 
McCord  (S.  C.)  481;  Silverman  v. 
Rumbarger,  4  Pa.  Super.  Ct.  4,39. 

There  Must  Be  Legal  Evidence 
Connecting-  the  Plaintiff  Therewith. 
Merchant  v.  Chapman,  2  Allen 
(Mass.)  228;  Kellogg  v.  Moore,  2 
Allen  (Mass.)  266;  Crary  v.  Pollard, 
14  Allen  (Mass.)  284;  Charlton  v. 
Donnell,   100  Mass.  229. 

(Original  Packages. —  As  to  what 
is  insufficient  on  the  proposition  that 
the  goods  sold  were  original  pack- 
ages within  the  meaning  of  inter- 
state comrrterct  law,  see  Niles  v. 
Rhodes,  7  Mich.   374. 

Burden  on  Plaintiff —  Solomon  v. 
Deschler,  4  Minn.  ^78;  Carlton  v. 
Bailey.  27  N.   H.  230. 

In  Bliss  V.  Brainard,  41  N.  H.  256, 
the  court  says:  "It  is  well  settled 
here  that  in  criminal  prosecutions 
for  the  illegal  sale  of  spirituous  or 
intoxicating  liquors,  although  it  is 
necessary  to  allege  in  the  indictment 
that  the  respondent  was  not  licensed, 
it  is  not  necessary  to  ofifer  even 
prima  facie  evidence  to  sustain  the 
allegation ;  but  a  sale  of  liquor  be- 
ing proved  against  him,  it  is  incum- 
bent on  the  respondent,  if  he  holds 
and  would  avail  himself  of  a  license, 
to   prove   it.     (Citing  authorities.) 

"  The  principle  on  which  this  rule 
is  founded  has  been  said  to  be,  that 
where  the  subject-matter  of  a  nega- 
tive averment  relates  to  the  defend- 
ant personally,  or  is  peculiarly  within 
his  knowledge,  the  averment  need 
not  be  proved  by  the  prosecutor; 
and  if  relied  upon  by  the  defendant 
he  must  himself  prove  it.  (Citing 
authorities.)  Perhaps  it  might  bet- 
ter rest  on  another  and,  as  we  think, 
clearer  principle,  which  is,,  that  the 
law  prohibiting  all  sales,  unless  by 
specially  authorized  agents  and  for 
specified   purposes,   where   a   sale   of 
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liquor  is  proved,  it  is  presumed  to 
have  been  made  in  violation  of  the 
law,  nothing  more  being  shown, 
since  as  by  law  only  one  man  in  a 
thousand  or  more  could  be  licensed 
to  sell,  the  presumption  would  be 
that  the  sale  by  any  individual  was 
unauthorized  until  the  contrary  was 
shown;  just  as  the  presumption  is, 
when  a  man  is  .shown  to  have  exe- 
cuted a  deed  or  other  instrument 
with  the  requisite  formalities,  that 
he  was  sane,  and"  capable  of  execut- 
ing it,  because  insanity  or  incapacity 
is  an  exception  to  the  ordinary  con- 
dition of  mankind. 

"  But  on  whatever  principle 
founded,  the  rule  is  well  established 
in  this  state  and  elsewhere  that 
where  a  sale  of  liquor  is  shown  in 
criminal  prosecutions,  it  is  incumbent 
on  the  defendant  to  prove  that  he 
was  authorized  to  sell  it;  and  in  the 
absence  of  such  proof,  the  sale  is 
presumed  to  have  been  made  without 
authority  —  to  have  been  illegal. 
We  see  no  reason  why  the  same  rule 
should  not  be  applicable  to  civil 
suits  to  enforce  a  contract  for  the 
sale  of  liquors ;  indeed,  all  the  rules 
of  pleading  and  evidence  require  a 
more  favorable  presumption  in  crim- 
inal cases,  for  the  respondent." 

The  Minnesota  court  has  recently 
held,  however,  that  where  the  plain- 
tiff avers  in  his  complaint  that  he 
was  licensed  to  sell  the  liquors  for 
the  price  of  which  he  sues,  the  fail- 
ure of  the  defendant  specially  to 
deny  this  averment  operates  as  an 
admission  of  the  fact,  and  further 
proof  of  it  is  not  required.  Olson 
V.  Hurley,  22,  Minn.  39,  21  N.  'W. 
842. 

45,  Rasberry  v.  Pulliam,  78  Ala. 
191. 

46.  Anheuser-Busch    Brew.    Ass'n 
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are  valid  at  common  law,  and  the  prohibition  of  their  sale  must  be 
established  by  proof  of  the  foreign  law.*' 

3.  Seller's  Knowledge  of  Buyer's  Illegal  Purpose.  —  In  some  juris- 
dictions the  seller's  knowledge  that  the  purchaser  intends  to  put 
the  liquors  bought  to  an  illegal  use  is  sufficient  evidence  to  defeat 
an  action  for  their  price  ;*^  in  others  it  must  be  made  to  appear  that 
the  seller  assisted  to  evade  or  to  violate  the  law.'*'^  In  still  other 
jurisdictions  the  buyer's  intent  is  alone  material.^"  Where  the 
seller's  knowledge  of  the  buyer's  purpose  is  material  the  course  of 
dealings  between  the  parties  may  be  shown.^^ 

4.  Reputation  of  Purchaser.  —  The  purchaser's  reputation  for 
intemperance  is  competent  to  show  knowledge  of  his  habits  to  the 
seller,  where  the  statute-  forbids  sales  to  persons  of  known  intem- 
perate habits.^-  But  such  evidence  may  not  be  received  to  estab- 
lish the  fact  of  intemperate  habits. ^^  Nor  is  evidence  of  the  pur- 
chaser's reputation  as  an  illegal  seller  of  liquors  competent  to  show 
occupation  as  against  the  plaintiff.'^* 

5.  Indictment  Against  Defendant.  —  That  the  defendant  has  been 
indicted  for  maintaining  a  liquor'  nuisance,  consisting  of  the  illegal 
selling  of  liquors,  is  incompetent  in  support  of  a  defense  of  illegality 
in  the  sale  of  the  liquors  bought.^^ 

V.  CIVIL  DAMAGES. 

1.  Elements  of  Recovery.  —  To  recover  under  the  civil  damage 
laws  the  plaintiff  must  prove  the  sale  of  liquors  by  the  defendant; 
that  such  sale  contributed  to  the  intoxication  alleged;  that  such 
intoxication  caused  or  contributed  to  the  death  or  injury  complained 

V.   Mason,  44  Minn.  318,  46  N.   \V.  sold     to     the     defendant,     and     the 

558;  Craig  V.  Proctor,  6  R.  I.  547.  transactions  in  general  had  between 

47.  Tuttle  V.  Holland,  43  Vt.  the  parties  may  be  shown  as  against 
542;  Silverman  V.  Rumbarger,  4  Pa.  the  plaintiff  as  evidence  of  his 
Super.  Ct.  439.  So  in  an  action  to  knowledge  that  the  defendant  was  a 
recover  the  price  of  certain  liquors  dealer  and  bought  the  liquors  from 
where  the  defense  was  that  the  sale  the  plaintiff  for  the  purpose  of  mak- 
was  illegal,  the  defendant  has  the  ing  unlawful  resales  of  them,  and 
burden  of  showing  that  the  sale  made  not  for  his  own  consumption.  Hub- 
in  another  state  was  at  a  place  which  bell  v.  Fhnt,  13  Gray  (Mass.)  277; 
had  by  proper,  vote  adopted  a  pro-  Briggs  v.  Rafferty,  14  Gray  (Mass.) 
hibitory      law.      Portsmouth      Brew.  ^25. 

Co.  V.   Smith,  155   Mass.    100,  28  N.           52.  Collins  v.  Jones,  83  Ala.  365, 

E-  1130.                                                            3  So.  591. 

48.  Bnggs  V.  Rafferty,  14  Gray  53.  Collins  v.  Jones,  83  Ala.  365, 
^^Q^^-L^77-                                         ^^3  So.  591.     For  other  questions  con- 

49.  Tuttle  V      Holland,     43     Vt.       ^^^^.  j^^^j^  ^^^     ^^^^  ^,^^^^^f    ^^ 

542;     Anheuser-Busch    Brew.     Ass  n  «.  r'  ■     •      1    r>             :•        >»    •   / 

TV/T               .    Tv/r-             o      <   TVT    wT  Lnmmal   Prosecutions,     infra. 

V.   Mason,  44  Minn.  318,  46  N.   W.  ka      ^^r                   -c     \             n 

-eg                                  ^    »  -T  54_     Warner    v.    Brooks,    14   Gray 

50.  Pollard  v.  Allen,  96  Me.  455,  (Mass.)  107.  See  also  Cobleigh  v. 
52  Atl.  924.  McBride,  45  Iowa  ir6. 

51.  Previous  sales  and  bills,  re-  55.  Taylor  v.  Pickett,  52  Iowa 
ceipts  for  the  price  of  other  liquors  467,  3  N.   W.  514. 
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of,  and  that  by  reason  thereof  the  plaintiff  has  sustained  damages."" 
The  acts  of  the  defendant  must  be  connected  with  the  injury  sued 
for  as  the  effective  cause  thereof.''" 

2.  Presumptions  and  Burden  of  Proof.  —  Proof  of  intoxication 
from  sales  of  litjuors  by  the  defendant  to  one  on  whom  the  plaintiff 
is  dependent,  and  death  resultinij  therefrom,  is  sufificicnt,  without 
proof  of  damap^es  to  entitle  the  plaintiff  to  nominal  damai;^es  under 
the  civil  damage  laws.°^  Of  course  one  suing  under  the  law  must, 
by  competent  evidence,  bring  himself  within  the  class  authorized  bv 
statute  to  sue.^"  A  seller  who  relies  for  his  defense  upon  a  com- 
pliance with  the  lajv  permitting  sales  under  certain  circumstances, 
sales  as  a  beverage  being  in  general  ])rohibited,  has  the  burden  of 
proving  a  compliance  with  the  conditions  which  the  law  imposes."** 


56.  Flynn  v.  Fogarty,  io6  III. 
263;  Baker  v.  Summers,  201  111.  52, 
66  N.  E.  302;  Meyer  v.  Butterbrodt, 
146  111.  131,  34  N.  E.  152;  Russel  V. 
Tappin,  12  Ohio  Cr.  Ct.  52. 

57.  Baker  v.  Summers,  201  111. 
52,  66  N.  E.  302;  McCarty  v.  Wells, 
51  Hun  171,  4  N.  Y.  Supp.  672:  'Mur- 
phy V.  Curran,  24  111.  App.  475. 

Evidence  Examined  and  Held  Suf- 
ficient. —  Cornelius  v.  Hultman,  44 
Neb.  441,  62  N.  W.  891;  Schick  v. 
Sanders,  53  Neb.  664,  74  N.  W.  39; 
Lawson  v.  Eggleston,  28  App.  Div. 
52,   52  N.    Y.   Supp.    181. 

Proof  of  sale  without  more,  where 
it.  appears  that  others  made  sales  to 
the  decedent,  will  not  shift  the  bur- 
den upon  the  defendant  of  proving 
that  his  sale  did  not  produce  intoxi- 
cation which  resulted  in  death. 
Macleod  v.  Geyer,  53  Iowa  615,  6  N. 
W.  21. 

Loss  of  support  or  other  injury 
contemplated  by  the  statute  must  be 
proved.  Mere  proof  of  intoxication 
is  not  sufHcient.  Confrey  v.  Stark, 
73  111.  187;  Keedy  v.  Howe,  72  111. 
^33- 

The  question  whether  the  intoxi- 
cation was  the  proximate  cause  of 
the  particular  injury  is  a  question 
for  the  jury.  Brown  v.  Butler,  66 
III.  App.  86;  Jarozewski  v.  Allen, 
117  Iowa  632,  91  N.  W.  941;  Mc- 
Mahon  v.  Dumas,  96  Mich.  467,  56 
N.  W.  13 ;  Chmelir  v.  Sawyer,  42 
Neb.  362,  60  N.  W.  547. 

Number  of  Sales.  —  The  defendant 
cannot  be  mulcted  in  damages  for 
having  made  sales  that  resulted  in 
habitual    drunkenness     without    evi- 
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dence  that  he  had  made  a  sufficient 
number  of  sales  to  materially  aid  in 
bringing  about  such  drunkenness. 
Siegle  V.  Rush,  173  111.  559,  50  N. 
E.   1008. 

58.  Flynn  v.  Fogarty,  106  111. 
263. 

Burden  of  Proof —  In  an  action 
for  selling  liquor  to  plaintiff's  hus- 
band after  notice  not  to  sell  to  him, 
when  the  plaintiff  has  shown  that 
her  husband  was  an  habitual  drunk- 
ard and  that  the  defendant  had 
made  sales  to  him,  a  prima  facie 
case  is  made,  and  the  burden  is 
thereupon  shifted  to  the  defendant 
to  show  that  he  made  such  sales  in 
good  faith,  and  that  he  believed, 
upon  satisfactory  grounds,  that  the 
husband  was  not  an  habitual  drunk- 
ard. Haney  z\  Mann  (Tex.  Civ. 
App.),  81   S.  W.  66. 

59.  Proof     of    Marriage In    a 

suit  by  the  widow  she  must  prove  a 
lawful  marriage  to  the  deceased. 
Good  V.  Towns,  56  Vt.  410,  48  Am. 
Rep.  799. 

Proof  of  legitimacy — A  child 
suing  for  the  death  of  his  lather 
must  prove  legitimacy.  Good  z'. 
Towns,  56  Vt.  410,  48  Am.  Rep.  799. 

In  an  action  by  a  parent  for  the 
death  of  an  adult  son,  under  the 
New  York  statute  (ch.  646,  Laws 
of  1873),  it  was  held  that  the  plain- 
tiff must  show  that  he  was  poor,  un- 
able to  support  and  maintain  him- 
self, and  that  his  son  was  legally 
bound  to  do  so.  Stevens  v.  Cheney, 
36  Hun  (N.  Y.)   I. 

60.  League  v.  Ehmke,  120  Iowa 
464,   94   N.    W.    938.     In   Jarozewski 
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3.  Degree  of  Proof  Required.  —  In  an  action  for  damages  for  loss 
of  support  the  plaintiff  need  only  establish  his  case  by  a  prepon- 
derance of  the  evidence.'*^ 

4.  Order  of  Introduction.  —  The  order  of  proof  in  this  as  in  other 
cases  rests  in  the  discretion  of  the  court.*'- 

5.  Proof  of  Intoxication.  —  A.  Negative:  Evidence  in  Rebut- 
tal. —  The  testimony  of  a  witness  that  he  had  seen  a  person, 
alleged  to  have  been  intoxicated,  many  times  during  the  period  in 
controversy,  and  that  he  was  always  sober  when  seen  by  hirn  is 
admissible' in  rebuttal  of  testimony  that  the  person  being  inquired 
about  had   frequently  been   intoxicated   during  such  time.*^^ 

B.  Opinion  Evidence.  —  The  statement  of  a  witness  that  the 
person  whose  condition  is  the  subject  of  inquiry  was  intoxicated  is 


V.  Allen,  117  Iowa  632,  91  N.  W. 
941,  the  court  says :  "  The  burden 
was  upon  the  defendants  to  prove, 
if  they  so  claimed,  that  the  sale  of 
liquor  to  plaintiff's  son  was  under 
the  protection  of  the  mulct  law.  In 
the  absence  of  such  showing  the 
sales  were  presumptively  unlawful, 
and  it  was  for  the  defendants  to 
plead  and  prove  the  facts  which 
would  serve  to  show  their  exemption 
from  liability.  State  v.  Pressman, 
103  Iowa  449,  72  N.  W.  660.  The 
showing  made  in  that  respect  is  not 
so  strong  and  clear  that  the  court 
would  have  been  justified  in  saying 
as  a  matter  of  law  that  the  condi- 
tions of  the  mulct  statute  had  been 
complied  with,  and  the  question  was 
properly  submitted  to  the  jury." 

61.  Rolling  V.  Bennett,  18  Ohio 
Cir.  Ct.  425,  10  O.  C.  D.  81 ;  Brown 
V.  Butler,  66  111.  App.  86;  Hall  v. 
Barnes,  82  111.  228;  Chase  v.  Kennis- 
ton,  76  Me.  209;  McMahon  v.  Du- 
mas, 96  ]\lich.  467,  56  N.  W.  13; 
McDougall  V.  Giacomini,  13  Neb. 
431,  14  N.  W.  150;  O'Connor  v. 
Couzen,  102  N.  Y.  702,  7  N.  E.  369; 
Lyon  V.  Fleahmann,  34  Ohio  St.  151; 
Smith  V.  Wilcox,  47  Vt.  537. 

Where  Evidence  Held  Insufficient 
to  Establish  Death  From  Drinking. 
Westphal  v.  Austin,  39  111.  App.  230. 

To  Establish  Defendant's  Connec- 
tion With  Intoxication.  —  Macleod 
V.  Geyer,  53  Iowa  615,  6  N.  W.  zi ; 
Acerman  v.  Betz,  11  N.  Y.  St.  355; 
Blatz  V.  Rohrbach,  60  Hun  169,  14 
N.  Y.  Supp.  458;  Astheimer  v. 
O'Pray,  62  Hun  618,  16  N.  Y.  Supp. 
470. 


In  a  recent  case  in  which  this 
question  arose,  the  court,  following 
the  rule  generally  obtaining,  said : 
"  As  the  rule  in  criminal  actions  is 
that  the  evidence  must  establish  the 
guilt  of  the  person  charged  with 
crime  beyond  a  reasonable  doubt, 
and  the  rule  in  civil  actions  is  that 
a  preponderance  of  the  evidence  is 
sufficient  to  enable  the  injured  party 
to  recover  whatever  damages  he  has 
sustained  because  of  the  alleged 
criminal  act,  it  cannot  be  said  a  re- 
covery in  the  latter  has  the  force 
and  effect  of  a  conviction  in  a  crim- 
inal action,  in  so  far  as  it  tends  to 
degrade  the  person  against  whom  the 
recovery  is  had,  because  he  has  not 
been  found  guilty  of  any.  crime  as 
required  by  the  laws  of  the  land. 
Therefore  it  is  that  it  has  been  well 
said  there  may  be  a  recovery  in  a 
civil  action,  although  the  alleged 
crime  on  which  the  action  is  based 
has  not  been  established.  As  the 
consequences  which  follow  a  recov- 
ery in  a  civil  action  are  so  mate- 
rially different  from  those  which 
follow  a  conviction  in  a  criminal  ac- 
tion, and  as  the  reason  for  the  es- 
tablishment of  the  doctrine  of  a 
reasonable  doubt  has  no  application 
to  civil  actions,  we  do  not  think  the 
rule  should  be  extended  to  the  latter, 
unless  slander  and  libel,  when  a 
crime  is  charged  and  justification 
pleaded,  constitute  an  exception." 
Welch  V.  Jugenheimer,  56  Iowa  11, 
8  N.  W.  673,  41  Am.  Rep.  77. 

62.  Woolheather  v.  Risley,  38 
Iowa  486. 

63.  Fuller  v.  "Valiquette,  70  Vt. 
502,  41  Atl.  579. 
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competent,  and  is  not  open  to  the  objection  that  it  is  merely  the  con- 
ckision  or  opinion  of  the  witness.  It  is  the  statement  of  a  fact 
within  the  observation  of  the  witness."''  But  where  "such  is  held  to 
be  the  statement  of  an  opinion,  it  is  competent,  from  one  not  an 
expert,  who  first  details  the  facts  upon  which  he  founds  his 
opinion."'^ 

6.  Circumstantial  Evidence.  —  The  sale  by  a  defendant  of  intox- 
icating liquors  to  a  particular  person  may  be  sufficiently  proved  by 
circumstantial  evidence."**  So  also  may  the  amount  of  the  damage  or 
the  value  of  the  lost  support."^ 

7.  Purchaser's  Habits.  —  \\' here  damages  are  sought  for  the  sale 
of  liquors  to  the  plaintiff's  husband,  evidence  of  the  habits  of  the 
husband  for  some  time  previous  to  prove  that  he  was  an  habitual 
drunkard  at  the  time  of  the  sale  complained  of  is  not  admissible  in 
bar  of  the  plaintiff's  recovery,  or  to  reduce  the  measure  of  dam- 
ages."^  The  contrary  would  seem  to  be  announced  in  some  cases 
in  actions  for  death,  the  courts  holding  that  the  loss  of  a  drunken 
husband  certainly  would  not  be  as  great  as  the  loss  of  a  sober 
one  —  the  damages  in  the  two  cases  being  different."**  The  defend- 
ant may  show  in  rebuttal  that  the  plaintiff's  husband  was  in  the 


64.  McCarty  v.  Wells,  51  H'tin 
171,  4  N.  Y.  Supp.  672.  In  People 
V.  Eastwood,  14  N.  Y.  562,  the  court 
says :  "  Whether  a  person  is  drunk 
or  sober,  or  how  he  was  affected  by 
intoxication,  is  better  determined  by 
the  direct  answer  of  those  who  have 
seen  him  than  by  their  description 
of  his  conduct.  Many  persons  can- 
not describe  particulars;  if  their  tes- 
timony were  excluded,  great  injus- 
tice A'ould  frequently  ensue.  The 
parties  who  rely  on  their  testimony 
will  still  suffer  an  inconvenience,  for 
the  court  and  the  jury  are  always 
most  impressed  by  those  witnesses 
who  can  draw  and  act  a  living  picture 
before  them  of  what  the}'  have  seen, 
so  that  if  there  is  any  controversy 
as  to  the  fact,  such  witnesses  con- 
trol ;  if  there  is  no  controversy  as  to 
it,  the  general  testimony  answers  all 
useful   purposes." 

65.  League  v.  Ehmke,  120  Iowa 
464,  94  N.  W.  938. 

66.  Hall  V.  Barnes,  82  111.  228; 
Horn  V.  Smith,  yj  111.  381 ;  Mc- 
Dougall  V.  Gracomini,  13  Neb.  431, 
14  N.  W.  150;  McManigal  v.  Sea- 
ton,  22,  Neb.  549,  2)7  N.  W.  271. 

In  Curran  v.  Percival,  21  Neb.  434, 
^2  N.  W.  213,  the  court  says :  "  In 
determining  whether  or  not  intoxi- 
cating  liquor   was   sold  to   a   certain 
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individual  by  a  saloonkeeper,  the 
jury  may  base  their  verdict  entirely 
upon  circumstances,  and  they  are 
not  compelled  to  believe  the  positive 
assertion  of  the  bartender  or  saloon- 
keeper that  he  furnished  no  liquor 
to  the  person  named,  or  only  such 
as  would  not  intoxicate,  against  the 
evident  fact  that  into.xicating  liquor 
has  been  furnished  to  such  person." 

67.  Lafler  z.  Fisher,  121  :Mich. 
60,  79  N.  W.  934. 

68.  Huff  V.  Aultman,  69  Iowa  71, 
28  N.  W.  440,  58  Am.  Rep.  213; 
Lane  v.  Tippy,  52  111.  App.  532; 
Rouse  V.  Melsheimer,  82  Mich.  172, 
46  N.  W.  372;  Woolheather  v.  Ris- 
ley,  38  Iowa  486.  But  see  Ford  v. 
Cheever,    105    Mich.    679,   63    N.    W. 

975- 

69.  Friend     v.    Dunks,    39     Mich. 

7Z3,- 

In  Brockway  v.  Patterson,  72 
Mich.  122,  40  N.  W.  192,  I  L.  R. 
A.  708,  in  an  action  for  the  death 
of  the  husband,  the  court  admitted 
evidence  of  the  husband's  previous 
habits  of  intoxication  as  affecting 
the  plaintiff's  damages,  observing 
that  the  loss  of  a  sober  husband  cer- 
tainly is  of  greater  damage  to  the 
wife  than  the  loss  of  a  drunken  one. 
See  also  Dunlavey  v.  Watson,  38 
Iowa  398. 
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habit  of  gambling,  where  the  plaintiff  claims  that  her  husband  lost 
h.er  money  by  gambling  as  the  result  of  the  intoxication.'^" 

8.  Sales  by  Agent.  — •  The  consent  of  the  principal  to  the  making 
of  unlawful  sales  by  his  agent  may  be  implied  from  evidence  of  his 
knowledge  that  the  clerk  is  accustomed  to  make  such  sales. "^ 

9.  Permitting  Minors  to  Remain  in  Saloon.  —  A  complaint  for 
damages  by  a  parent  for  permitting  a  minor  child  to  remain  in  a 
saloon  is  not  sustained  where  the  evidence  shows  only  a  sale.'^" 

10.  Character  of  Place.  —  The  character  of  a  place  alleged  to  be 
a  part  of  a  saloon  is  properly  shown  by  the  use  to  which  it  is  put, 
as  that  liquors  are  drunk  there/^ 

.11.  Admissibility  of  Evidence.  —  A.  Plaintiff's  Cask.  —  a. 
Notice  and  Request  to  Dealer.  —  (1.)  When  TTecessary  or  Admissible. 
Where  the  statute  absolutely  forbids  sales  to  habitual  drunkards, 
notice  from  the  wife  is  not  necessary  to  support  an  action  for  sales 
to  such  a  husband.'^^  The  request  of  the  wife  to  a  dealer  not  to 
sell  liquors  to  her  husband  is  competent  where  exemplary  damages 
are  sought,  even  if  the  dealer,  at  the  time  the  request  is  made,  was 
unlicensed. "^ 

(2.)  How  Proved. —  Where  the  statute  requires  notice  to  a  dealer 
not  to  sell  be  given  in  the  presence  of  a  witness,  such  witness 
need  not  be  produced  at  the  trial.'^'' 

b.  Intoxication  Subsequent  to  Sales  Complained  of.  —  Continued 
intoxication  subsequent  to  the  time  of  the  sales  complained  of  is 
competent  as  showing  the  effect  of  the  defendant's  wrongful  sales.^'^ 

c.  Extent  of  Loss  of  Support.  —  Generally  under  the  civil  damage 
laws  the  plaintiff  is  entitled  to  recover  upon  showing  either  an 
impairment    of  support,    resulting    from    physical    disability,    or 

70.  Gintz  z>.  Bradley,  53  111.  App.  73  Mich.  276,  41  N.  W.  488,  the 
597.  court    says:     "There    was   testimony 

71.  Skinner  7'.  Hughes,  13  Mo.  which,  it  believed,  tended  to  show 
440.  that  the  defendant  had  been  requested 

72.  Dickson  t'.  Holt,  30  Tex.  Civ.  not  to  sell  liquor  to  her  husband. 
App.  297,  70  S.  W.  342;  Tinkle  v.  It  makes  no  difference  that  he  was 
Siverney  (Tex.  Civ.  App.),  78  S.  W.  not  at  that  time  licensed  to  sell  in- 
248.  toxicating     liquors.     If     the     request 

73.  In  an  action  against  a  liquor  was  made  he  was  bound  to  respect 
dealer  and  the  sureties  on  his  bond  it  at  his  peril,  and  it  was  competent 
for  damages  resulting  from  the  testimony  as  bearing  upon  his  willful 
death  of  the  plaintiff's  decedent,  disregard  of  the  rights  of  plaintiff  in 
the  plaintiff  may  show  that  the  subsequently  selhng  liquor  to  her 
liquors    which    decedent    drank    were  husband." 

served    him     in     a    sitting-room    ad-  76.     Russel  V.  Tippin,  12  Ohio  Cr. 

joining     the     barroom,    and    that    on  Ct.  52. 

other  occasions  beer  had  been  served  77.    Thus    in   an   action  by   a   son 
in    such    room,    as    evidence    that    it     .  for    loss    of    support    resulting    from 

was    a    part    of    defendant's    saloon.  the     habitual     intoxication     of     his 

Moreland     v.    Durocher,    121     Mich.  father  by   reason   of  illegal   sales   of 

398,  80   N.   W.  284.  liquor  to  him  in  the  years   1896  and 

74.  Lane  v.  Tippy,  52  111.  App.  1897,  it  is  proper  to  show  that  the 
532.  father   continued  a   drunkard   during 

75.  In  Larzelere  v.   Kirchgessner,  the    years    1897    and    1898.     Shull    v. 

Vol.  vn 
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a  total  loss  of  support,  rcsultincj  from  the  death  of  the  one  upon 
whom  the  plaintiff  is  by  the  statute  recognized  to  be  dependent." 

d.  Proof  of  Bond.  —  In  a  suit  on  a  dealer's  bond  for  loss  of  sup- 
port, the  bond  must  be'  introduced  in  evidence,  or  its  contents 
properly  proved.'''' 

e.  Expenditures  in  Managi)ig  Deceased's  Estate. — Expenditures 
made  by  the  wife  subsequent  to  her  husband's  death,  in  the  conduct 
and  management  of  his  business  and  estate,  are   immaterial.^" 

f.  Number  of  Minor  Children.  —  Where  the  statute  gives  a  right 
of  action  for  loss  of  support  to  the  wife  or  wddow  and  the  children 
of  one  to  whom  a  liquor  dealer  has  wa-ongfully  sold  liquors,  evi- 
dence of  the  number  of  her  dependent,  minor  children  is  inadmissi- 
ble ;  nor  may  it  be  received  to  enhance  exemplary  damages  where 
such  are  recoverable.^^     While  in  an  action  by  a  child  for  the  death 


Arie,  113  Iowa  170,  84  N.  W.  1031. 
But  see  Peacock  v.  Oaks,  85  Mich. 
578,  48  N.   W.   1082. 

78.  Chmelir  v.  Sawyer,  42  Neb. 
362,  60  N.  W.  547. 

But  where  one's  support  is  as 
adequate  after  the  sales  complained 
of  as  it  was  before,  the  only  dam- 
age being  a  contingent  one  by  a 
diminution  of  the  drinker's  estate  at 
his  death,  th-e  proof  does  not  entitle 
the  plaintiff  to  a  verdict.  Manzer  v. 
Phillips    (Mich.),    I02  N.   W.   292. 

79.  ScWosser  v.  State,  55  Ind.  82. 

80.  Flynn  v.  Fogarty,  106  111.  263. 

81.  Boydan  v.  Haberstum'pf,  129 
Mich.  137,  88  N.  W.  386;  Manzer  v. 
Phillips  (Mich.),  102  N.  W.  292; 
Larzelere  v.  Kirchgessner,  72>  Mich. 
276,  41  N.  W.  48&;  Johnson  v. 
Schultz,  74  Mich.  75,  41  N.  W.  865. 
But  where  such  evidence  is  shown 
not  to  have  been  given  consideration 
by  the  jury  the  error  in  receiving  it 
will  not  be  reversiWe.  Thomas  v. 
Dansby,  74  Mich.  398,  41  N.  W. 
1088. 

In  an  action  by  the  widow  and 
children  for  the  death  of  the  husband 
and  father,  it  is  proper  to  show 
in  behalf  of  the  plaintiffs  whether 
any  of  the  children  a,re  large  enough 
or  old  enough  to  contribute  to  the 
support  of  the  family.  Kerkow  v. 
Bauer,  15  Neb.   150,  18  N.  W.  27. 

Whfere  the  wife  sues  for  the  loss 
of  support  due  her  and  the  support 
due  her  minor  child,  evidence  of  the 
child's  support  and  dependency  is 
admissible.  Garrigan  r.  Kennedy 
(S.  D.),  loi  N.  W.  1081. 
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In  Huggins  v.  Kavanaugh,  52 
Iowa  368,  3  N.  W.  409,  the  court 
says:  "Against  the  objection  of  the 
defendant  the  plaintiff  was  per- 
mitted to  introduce  evidence  show- 
ing the  number,  ages  and  sex  of 
her  children.  The  object  and  pur- 
pose in  the  introduction  of  this  evi- 
dence must  have  been  to  affect  the 
damages.  The  thought  no  doubt  was 
that  the  extent  of  the  recovery  de- 
pended at  least  somewhat  upon  the 
number,  age  and  sex  of  the  chil- 
dren. We  do  not  believe  such  is  the 
law.  The  statute  gives  a  right  of 
action  to  every  child  injured  in  its 
means  of  support,  as  well  as  to  the 
wife.  Code  Sec.  1557.  As  each  has 
a  right  of  action,  neither  can  re- 
cover for  damages  sustained  by  the 
other.  Nor  can  the  plaintiff's  dam- 
ages be  increased  because  she  has 
a  large  number  of  children,  or 
diminished  because  she  has  none ; 
for  her  right  to  recover  is  based  on 
the  loss  of  means  Oif  her  support, 
and  not  for  the  support  of  her  chil- 
dren. The  court  below  seems  to 
have  been  of  the  same  opinion,  be- 
cause the  jury  were  instructed  that 
the  plaintiff  could  '  not  recover  any- 
thing in  this  action  on  account  of 
her  children."  It  is  difficult,  there- 
fore, to  see  why  the  evideiiice  was 
admitted.  Possibly  tlie  ruling  was 
based  on  Ward  v.  Thompson,  June 
term  1878 ;  but  the  ground  upon 
which  it  was  held  the  admission  of 
the  evidence  in  that  case  was  justi- 
fiable did  not  exist  in  this,  and  the 
rule  established  should  not  be  ex- 
tended,  as   we   think  the   cited  case 
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of his  parent  evidence  of  the  number  and  ages  of  other  children  of 
the  same  parent  is  equally  immaterial,  yet  the  reception  of  such 
evidence  may  not  be  prejudicial,  as  it  usually  is  in  an  action  by 
the  wife.*^ 

g.  Reputation  of  Deceased  for  Peace  and  Quietude.  —  It  may  be 
shown  that  the  deceased,  who  was  alleged  to  have  been  killed  in 
a  drunken  fight,  was  quiet  and  peaceable  when  sober,  but  quarrel- 
some and  noisy  wdien  drunk,  as  going  to  the  question  of  his  intox- 
ication and  whether  his  death  was  a  result  thereof.^^'* 

h,,  Other  Sales.  —  On  the  question  of  the  wife's  damages  for  the 
intoxication  of  her  husband,  evidence  of  sales  made  before  the  pas- 
sage of  the  act  giving  plaintiff  her  action  is  inadmissible.^*  But 
where  exemplary  damages  are  recoverable  under  the  statute  for 
sales  during  a  given  period  before  the  bringing  of  the  action,  evi- 
dence of  sales  made  earlier  than  the  period  of  recovery,  if  after 
notice  from  the  wife  not  to  sell  to  the  husband,  is  admissible  on 
the  question  of  the  defendant's  willfulness  in  causing  the  resulting 
injury.*^     So  the   plaintiff  may   show,   in   enhancement   of   exem- 


went     to     the     verge,    and     beyond 
which  we  are   unwilling  to  go."' 

82.  Action  by  Child.  — The  dis- 
tinction noted  in  the  text  is  made 
by  the  Iowa  court  in  the  case  of 
Shull  V.  Arie,  113  Iowa  170,  84 
N.  W.  1031,  wherein  the  court 
after  referring  to  its  decision  .in  the 
case  of  Huggins  v.  Kavanaugh,  52 
Iowa  368,  3  N.  W.  409,  says :  "  The 
reason  for  that  ruling  does  not  ap- 
ply to  this  case.  True,  neither  wife 
nor  child  can  recover,  except  for  in- 
jury to  its  individual  means  of  sup- 
port. Neither  can  recover  for  in- 
jury to  the  means  of  support  of  the 
other.  But,  in  view  of  the  difference 
in  the  relations  and  liabilities  of 
mother  and  child,  such  evidence 
would  be  prejudicial  to  the  defend- 
ant in  one  case  and  not  in  the  other. 
The  wife  being  liable  for  the  sup- 
port of  her  minor  children,  evidence 
as  to  their  number  and  ages  would 
incline  a  jury  to  allow  larger  dam- 
ages than  the  wife  had  sustained  in 
her  own  means  of  support ;  but  not 
so  in  the  case  of  a  minor  child,  who 
owes  no  support  to  the  mother. 
Evidence  that  there  were  other 
minor  children,  each  of  whom  had 
the  same  right  of  action  as  the 
plaintiff,  would  rather  incline  a  jury 
to  give  less  damages  to  one  child, 
because  of  the  defendant's  liability 
to  the  others.  This  plaintiff  is  en- 
titled to  recover,  if  at  all,  just  what 


45 


damage  he  has  suffered  in  his  means 
of  support  by  reason  of  the  wrong 
alleged.  The  support  that  sober 
fathers  furnish  their  children  is  not 
uniform.  The  inquiry  is,  what  sup- 
port would  this  father  have  given  to 
this  child  had  he  continued  a  sober 
man,  and  how  was  that  support 
lessened  by  reason  of  his  intoxica- 
tion, caused  or  contributed  to  by  the 
defendant?  The  number  of  minor 
children  to  be  supported  would  seem 
to  enter  into  this  inquiry,  but,  be 
this  true  or  not,  we  think  the  de- 
fendant was  not  prejudiced  by  the 
admission   of   this    evidence." 

83.  Brockway  z'.  Patterson,  72 
Mich.  122,  40  N.  W.  192,  I  L.  R.  A. 
708. 

84.  Dubois  v.  Miller,  5  Hun  (N. 
Y.)    2,Z2. 

85.  Sales  Barred  by  the  Statute 

of  Limitations In  Siegle  v.  Rush, 

173  111;  559,  50  N.  E.  loc^,  the  court 
says :  ''  It  is  conceded  that  damages 
could  not  be  recovered  for  sales 
made  more  than  five  years  before  ap- 
pellee began  her  suit ;  but  it  was  not 
error  in  the  court  to  allow  her  to 
testify  that  prior  to  the  five  years  she 
had  accosted  appellant  upon  the  sub- 
ject of  selling  liquor  to  her  husband, 
and  that,  when  he  acknowledged  to 
doing  so,  she  warned  him  to  desist, 
or  she  would  put  the  law  in  oper- 
ation against  him.    If  she  did  so  warn 
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plary  damages,  that  the  defendant  continued  to  make  sales  to  the 
person  upon  wliom  the  plaintiff  is  dcix'ndcnt  after  the  bringing  of 
the  action  for  damages  for  loss  of  support.**" 

i.  As  Against  Lessor.  —  In  an  action  against  the  lessor  of  prem- 
ises where  unlawful  sales  are  made,  the  lessor  can  only  be  charged 
upon  proof  of  his  knowledge  that  such  sales  are  made  thereon,  and 
of  his  acquiescence  therein.^''  The  record  of  a  former  conviction 
of  the  lessee,  a  dealer  in  liquors,  of  having  made  unlawful  sales 
on  the  premises  is  not  evidence  of  notice  to  his  lessor  that  the  lessee 
was  making  milawful  sales  thereat,  in  an  action  by  a  wife  for  dam- 
ages resulting  from  unlawful  sales  made  by  the  lessee  to  her 
husband.^* 

j.  Criminality  of  Transaction. — The  plaintiff,  in  an  action  for 
damages,  resulting  from  the  intoxication  of  one  on  whom  she  is 
dependent,  is  not  precluded  to  show^  that  the  sale  was  made  on  a 
particular  day  where  a  sale  at  such  a  time  involves  a  violation  also 
of  the  penal  law.^*^  And  where  exemplary  damages  are  recoverable 
it  is  permissible  for  the  trial  court  in  an  action  by  the  wife,  to  read 
to  the  jury  the  statute  prohibiting  the  sale  of  liquor  to  an  intoxi- 
cated person  or  to  an  habitual  drunkard  where  the  husband  was 
such,  and  the  defendant  knew  that  the  purchaser  had  a  wife.®" 


him,  a  sale  subsequently  made  could 
be  regarded  as  willfully  made,  and 
the  fact  would  be  a  proper  one  to 
be  considered  by  the  jury  in  deter- 
mining the  qtiestion  of  vindictive 
damages." 

86.  Miller  v.  Gleason,  i8  Ohio 
Cir.  Ct.  374,  lo  O.  C.  D.  20;  Bean 
V.  Green,  2i2>  Ohio  St.  444. 

87.  Mead  v.  Stratton,  8  Hun  (N. 
Y.)   148. 

What  Is  Sufficient  Proof  of  Knowl- 
edge.—Conklin  V.  Tice,  48  Hun 
618,  I  N.  Y.  Supp.  803. 

And  on  this  question  the  business 
relations  between  the  parties,  as  that 
the  lessor  sold  liquors  at  wholesale 
to  the  user,  may  be  shown.  Camp- 
bell V.  Schlesinger,  48  Hun  428,  i 
N.  Y.  Supp.  220. 

Where  sales  of  liquors  are  made 
on  leased  premises,  to  the  knowl- 
edge of  the  lessor,  the  terms  of  the 
agreement  of  lease  that  liquors 
_  should  not  be  sold  on  the  premises 
'  are  immaterial.  Hall  v.  Germain, 
131  N.  Y.  536,  30  N.  E.  591- 

88.  In  Applegate  v.  Winebrenner, 
67  Iowa  235,  25  N.  W.  148,  the  court 
says :  "  The  plaintilY  was  permitted 
to  introduce  in  evidence,  over  de- 
fendant's   objection,     certain    indict- 

voi.  vn 


ments  against  the  defendant  Wine- 
brenner, and  the  record  of  the  con- 
victions thereon.  This  was  mani- 
festly erroneous.  It  was  founded 
upon  unlawful  sales  made  to  plain- 
tiff's husband.  We  do  not  under- 
stand that  counsel  for  appellee  claim 
that  this  was  competent  evidence 
against  Winebrenner,  but  they  claim 
that  the  court  allowed  the  evidence 
to  go  to  the  jury  as  tending  to 
show  that  the  defendant  Sharp  had 
notice  that  Winebrenner  was  using 
Sharp's  property  as  a  place  for  un- 
lawfully selling  liquor.  We  cannot 
see  upon  what  principle  the  evidence 
in  question  can  be  held  as  compe- 
tent as  to  one  defendant  and  not 
to  the  other." 

89.  Selling  in  Violation  of  Sun- 
day Closing  Laws — The  plaintiff  is 
not  forbidden  to  show  that  the  sale 
was  made  in  violation  of  the  law 
requiring  Sunday  closing.  Maloney 
V.  Dailey,  67  111.  App.  427. 

90.  In  Johnson  v.  Schultz,  74 
Mich.  75,  41  N.  W.  865,  the  court 
says :  "  Complaint  is  made  by  de- 
fendant's counsel  that  the  circuit 
judge  read  the  statute  to  the  jury 
prohibiting  the  sale  of  liquor  to  an 
intoxicated  person  or  to  an  habitual 
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k.  Pecuniary  Condition.  —  The  wife  may  show  that  her  husband 
was  her  only  means  of  support."'  Evidence  of  the  pecuniary  situ- 
ation in  general  of  the  one  on  whom  the  plaintiff  was  dqaendent 
before  and  after  the  commission  of  the  defendant's  alleged  wrong- 
ful acts  is  competent  on  the  question  of  the  loss  of  support.  Thus 
it  may  be  shown  that  after  the  plaintifif's  husband  had  become  an 
habitual  drunkard  he  failed  to  pay  his  rent,  or  that  he  borrowed 
money  to  take  treatment  for  the  habit.'-     So  on  the  question  of  the 


drunkard.  There  was  no  error  in 
this.  It  was  admissible  as  a  ground 
for  exemplary  damages.  The  law 
forbade  the  sale  to  such  a  person 
absolutely,  and,  if  the  defendant 
knew  that  the  drunkard  had  a  wife, 
it  was  as  much  evidence  of  a  wan- 
ton and  willful  injury  to  her  as  if 
she  had  personally  forbidden  the 
sale  of  liquor  to  her  husband." 

91.  In  Mayers  v.  Smith,  I2I  III. 
442,  13  N.  E.  216,  the  court  says : 
"  Error  is  assigned  in  the  admission 
of  evidence,  by  the  plaintiff,  that,  at 
the  time  of  her  husband's  death,  she 
was  subsisting  and  being  supported 
by  his  labor,  and  that  she  had  no 
means  of  support  except  his  labor. 
The  subject  of  the  claim  in  this  ac- 
tion under  the  statute  is  for  injury 
to  the  plaintiff  in  her  means  of  sup- 
port ;  and  in  order  to  the  ascertain- 
ment of  what  is  the  injury  in  that 
regard,  it  is  of  course  a  proper  sub- 
ject of  inquiry  what  the  plaintiff's 
means  of  support  were." 

In  Fox  V.  Wunderlich,  64  Iowa 
187,  20  N.  W.  7,  the  court  says : 
"  When  being  examined  as  a  witness 
in  her  own  behalf,  plaintiff  testified 
that  during  the  period  of  her  hus- 
band's absence  she  supported  her- 
self in  part  by  her  own  labor,  and 
that  she  received  some  aid  from  the 
county.  Defendant  moved  the  court 
to  exclude  this  evidence  from  the 
jury  on  the  ground  of  incompetency 
and  immateriality,  but  this  motion 
was  overruled.  Defendant  also  asked 
the  court  to  instruct  the  jury  that 
plaintiff  was  not  entitled  to  recover 
damages  for  loss  of  social  standing, 
or  for  wounded  feelings,  occasioned 
by  her  husband's  habits  of  intoxica- 
tion. But  the  court  refused  to  give 
this  instruction.  These  rulings  con- 
stitute the  ground  of  the  first  as- 
signment of  error  argued  by  counsel. 
Their  position  is  that  plaintiff's  right 


to  recover  is  based  on  the  loss  oi 
support  from  her  husband,  and  it 
is  immaterial  from  what  source  she 
derived  her  support  during  the 
period'  in  question  if  it  did  not  come 
from  him,  and  that  the  evidence 
should  have  been  excluded  for  that 
reason;  or,  if  the  evidence  was  com- 
petent for  any  purpose,  as  it  showed 
she  had  been  placed  in  the  humili- 
ating position  of  being  compelled  to 
apply  to  the  public  for  assistance, 
and  as  this  afforded  her  no  ground 
of  relief  against  the  defendant,  the 
instruction  asked  should  have  been 
given.  We  think,  however,  that  the 
evidence  was  properly  admitted. 

"  One  of  the  material  facts  which 
plaintiff  was  required  to  establish  is 
that  during  the  period  in  question 
she  was  not  supported  by  her  hus- 
band;  and  the  evidence  objected  to 
tended  to  establish  this  fact  by  show- 
ing the  sources  from  which  her  sup- 
port came." 

Contra.  —  In  Johnson  v.  McCann, 
61  111.  App.  no,  the  court  held  that, 
in  an  action  by  the  minor  to  recover 
for  loss  of  support  from  the  death 
of  the  father,  evidence  of  the  desti- 
tute condition  of  the  children  was  in- 
competent, but  in  the  particular  case 
it  was  not  held  to  constitute  re- 
versible  error. 

92.  Maloney  v.  Dailey,  67  111. 
App.  427. 

Where  Evidence  of  Husband's 
Pecuniary  Condition  Incompetent. 
Where  the  evidence  showed  the 
wife  was  reasonably  well  provided 
for  after  her  husband's  intoxication 
began  and  that  she  had  suffered  no 
serious  injury  to  her  person  from 
the  intoxication  of  her  husband,  evi- 
dence of  the  value  of  the  husband's 
estate  before  the  liquor  law  took 
effect,  and  its  reduced  condition  at 
the  time  of  the  trial,  was  held  in- 
competent. McCann  v.  Roach,  81 
111.  213. 
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value  of  the  support  wliicli  the  plaintiff  has  lost  by  the  death  of 
her  husband,  it  is  proper  to  show  the  extent  of  the  husband's 
accumulated  property,  and  his  pecuniary  condition  at  the  time  of 
his  death,  and  his  industry  and  thrift."* 

1.  Elements  of  Damage  in  General. — The  age,  occupation,  busi- 
ness, earnings  and  thrift  of  the  person  of  whose  support  plaintiff 
is  deprived  are  proper  matters  for  the  jury's  consideration,"*  or  that 
he  lost  his  employment  or  was  unable  to  secure  employment  because 
of  his  habit  of  becoming  intoxicated."^  Where  the  statute  gives 
an  action  for  loss  of  support,  or  injury  to  one's  property,  only, 
evidence  of  loss  of  social  standing  and  wounded  feelings  is  inad- 
missible"" as  an  element  of  damage.     Loss  of  affection,  sympathy 


93.  Flynn  r.  Fogarty,  io6  III.  268; 
Clears  v.  Stanley,  34  111.  .\pp.  338; 
Manzer  v.  People  C^^hch.),  102  N. 
\V.  292. 

Homestead  and  Incumbrance 
Thereon. —  The  value  of  the  home- 
stead and  the  amount  of  incum- 
brance thereon  at  the  time  of  the 
husband's  death  are  admissible. 
Kliment  v.  Corcoran,  51  Neb.  142, 
70  N.  W.  910. 

Bank  Account.  —  Evidence  of  the 
amount  of  the  deceased's  bank  ac- 
count is  competent.  Weiser  z'. 
Welch,  112  Mich.  134,  70  N.  W. 
438. 

94.  Flynn  v.  Fogarty,  106  III.  263 ; 
Dunlavey  v.  Watson,  38  Iowa  398 ; 
Buck  V.  Maddock,  167  111.  219,  47 
N.  E.  208;  Brandt  v.  AIcEntee,  53 
111.  App.  467;  Kerkow  v.  Bauer,  15 
Neb.  150,  18  N.  W.  27;  Weiser  v. 
Welch,  112  ]\lich.  134,  70  N.  W. 
438. 

Habits  as  to  Sobriety  —  Brockway 
V.  Patterson,  72  Mich.  122,  40  N.  W. 
192,  I  L.  R.  A.  708;  Dunlavey  v. 
Watson,  38  Iowa  398. 

Where  the  husband  is  shown  to 
have  made  due  provision  for  his 
family  before  his  into.xication  be- 
gan, but  failed  to  do  so  afterward, 
the  amount  necessary  to  support  his 
family  in  ordinarily  comfortable  cir- 
cumstances is  competent  to  show  the 
value  of  the  plaintiff's  means  of  sup- 
port, or  the  extent  of  the  failure  to 
support.  Warrick  v.  Rounds,  17 
Neb.  411,  22  N.  E.  785. 

95.  Roth  V.  Eppy,  80  111.  283; 
Weiser  v.  Welch,  112  Mich.  134,  70 
N.   W.  438. 

96.  Nor  should  the  jury  in  any 
case    consider    mental    anguish,    loss 

Vol.  vn 


of  companionship  and  mortification 
where  the  husband  had  some  time 
prior  to  the  defendant's  sales  be- 
come an  habitual  drunkard,  and 
where  such  injuries  had  therefore 
been  sustained  prior  to,  and  by  other 
than,  the  sales  by  the  defendant. 
Johnson  v.  Schultz,  74  Mich.  75,  41 
N.  W.  865. 

In  a  case  where  such  evidence  had 
been  received  the  court  says :  "  The 
plaintiff  and  husband  removed  from 
Cedar  Rapids  to  Marshalltown  in 
1874.  This  action  was  commenced 
in  1878,  and  the  alleged  cause  of 
action  arose  by  the  sale  of  intoxi- 
cating liquors  at  the  latter  place  for 
two  years  next  preceding  the  com- 
mencement of  the  action.  N.  M. 
Hubbard,  a  witness  for  the  plaintiff 
and  a  resident  of  Cedar  Rapids, 
was  asked  this  question :  '  State  to 
the  jury  in  what  circle  of  society 
Mrs.  Jackson  moved  in  Cedar  Rap- 
ids ;  what  kind  of  people  they  were.' 
The  question  was  objected  to.  The 
objection  was  overruled,  and  among 
other  things  the  witness  stated  in 
substance  that  the  plaintiff  and  her 
husband  were  as  well-dressed  and 
well-behaved  people  as  there  were 
in  Cedar  Rapids,  and  moved  in  as 
good  society  as  there  was  there,  and 
that  the  plaintiff  had  the  respect  and 
confidence  of  everybody  as  long  as 
she  lived  there.  This  evidence  was 
not  admissible,  and  should  have  been 
excluded.  The  plaintiff  in  actions  of 
this  character  is  entitled  to  recover 
for  injuries  to  her  personal  prop- 
erty and  means  of  support.  Dam- 
ages are  not  allowed  on  account 
of  wounded  feelings  or  disgrace. 
Kearney  v.  Fitzgerald,  43  Iowa  580. 
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and  society  being  inadmissible  for  the  plaintiff,  lack  of  them  may 
not  be  shown  by  the  defendant."^ 

It  may  also  be  shown  that  the  money  earned  by  the  person  whose 
support  is  lost  was  devoted  to  the  support  of  the  wife  and  children."* 
Evidence  of  the  husband's  abusive  language  and  conduct  toward 
the  wife  when  intoxicated  will  not  be  received  unless  she  claims  that 
it  impaired  her  health.""  Where,  however,  the  statute  gives  a  right 
to  damages  in  a  variable  sum  as  a  penalty  for  sales  producing  intox- 
ication, evidence  of  the  abusive  manner  of  the  person  in  question 
when  in  liquor  will  be  admissible.^  Where  damages  for  mental 
anguish  are  allowable,  evidence  of  the  notoriety  of  the  husband's 
drunkenness    is   admissible.- 

B.  The  Defendant's  Case.  —  a.  Husband's  Statements  as 
Against  Wife.  —  The  husband's  statements  are  not  admissible 
against  his  wife.^ 


If,  by  her  husband's  unfortunate 
habits,  the  plaintifif  suffered  in  her 
standing  in  society,  while  it  may 
have  been  humiHating,  yet  it  could 
not  be  made  the  foundation  of  a 
claim  to  enhance  the  damages.  It 
was  doubtless  competent  to  show 
the  occupation  and  business  capacity 
of  the  husband,  and  the  manner  in 
which  he  supported  the  plaintifif 
while  residing  at  Cedar  Rapids,  as 
showing  what  she  was  afterward  de- 
prived of  in  her  property  or  means 
of  support  by  reason  of  his  drunk- 
enness ;  but  her  standing  in  society 
and  her  wounded  feelings,  by  rea- 
son of  the  change  consequent  upon 
her  husband's  habits,  is  quite  an- 
other thing."  Jackson  v.  Noble,  54 
Iowa  641,  7  N.  W.  88. 

97.  Thus  it  is  not  competent  for 
the  defense  to  show  that  the  plain- 
tifif, suing  for  the  death  of  her  hus- 
band, had  before  his  death  expressed 
a  wish  that  he  would  soon  die,  or 
that  she  had  refused  to  receive  his 
body  at  the  home.  Kerkow  r. 
Bauer,  15  Neb.  150,  18  N.  W.  2"^. 
In  the  case  cited  the  court  says : 
"  Affection  for  the  deceased  on  the 
part  of  one  or  all  of  the  plaintiffs 
could  neither  add  to  nor  the  want 
of  it  take  from  the  amount  of  the 
verdict,  if  they  are  entitled  to  one. 
That  should  be  the  real  value  of 
the  support  which  has  been  lost  in 
tb.e  death  of  the  husband  and  father, 
not  the  value  at  which  said  support 
may  have  been  estimated  by  one  or 
all  of  the  plaintiffs." 


98.  Gran  v.  Houston,  45  Neb.  813, 
64  N.  W.  245. 

99.  Welch  V.  Jugenheimer,  56 
Iowa  II,  8  N.  W.  673,  41  Am.  Rep. 
yj ;  Calloway  v.  Laydon,  47  Iowa 
456,  29  Am.  Rep.  489. 

Acts  of  cruel  treatment  when  in- 
toxicated on  the  part  of  the  husband 
toward  the  wife  are  not  proper  to 
be  shown  unless  the  defendant  be 
connected  therewith  as  a  contribut- 
ing or  producing  cause  by  selling  the 
liquors  that  produced  or  contributed 
to  the  intoxication  complained  of. 
Applegate  z'.  Winebrenner,  67  Iowa 
235,  25  N.  W.  148. 

1.  Sackett  V.  Ruder,  152  Mass. 
397,  25  N.  E.  736,  9  L.  R.  A.  391. 

Threats  of  personal  violence  to- 
ward his  children  in  the  presence  of 
the  wife  are  admissible.  League  v. 
Ehmke,  120  Iowa  464.  94  N.  W.  938. 

2.  Lucker  v.  Liske,  11 1  Mich. 
683,  70  N.  W.  421. 

3.  Kehrig  v.  Peters,  41  Mich. 
475 ;  Brockway  v.  Patterson,  72 
Mich.  122,  40  N.  W.  192,  I  L.  R.  A. 
708. 

In  Richards  v.  Moore,  62  Vt.  217, 
19  Atl.  390,  the  court  thus  states 
the  rule  :  "  The  defendant  offered  to 
show  Richards'  declarations  as  to 
v/here  he  procured  his  liquor.  These 
declarations  were  not  made  at  the 
time  of  the  accident,  were  connected 
with  no  fact  material  to  this  case, 
and  so  are  not  admissible  as  part  of 
any  res  gestae  involved  in  this  case. 
It  is  urged  that  they  are  admissible 
on    the    ground    of    privity    between 

Vol.  VII 


710 


IxrOXICATING  LIQUORS. 


b.  Plaintiff's  Conduct  Toivard  Her  Husband  and  Defendant. 
The  plaintiff's  cruel  treatment  of  her  husband  and  acts  of  violence 
against  the  defendant's  place*  are  inadmissible  in  mitigation  of 
damages  for  loss  of  support. 

c.  Dealer's  Instructions  to  Clerk.  —  A  dealer's  instructions  to  his 
clerk  not  to  sell  at  a  particular  time  or  to  a  particular  person  are  not 
admissible  to  disprove  the  fact  of  making  the  forbidden  sale.**  Such 
evidence,  however,  is  admissible  as  a  circumstance  in  mitigation"  of 


Richards  and  the  plaintiff.  The  ac- 
tion given  in  these  cases  to  the  wife 
is  not  one  that  comes  to  her  by 
succession  from  her  husband.  It  is 
a  creation  of  the  statute.  It  never 
existed  in  the  husband  at  all.  On 
the  contrary,  it  arose  in  this  case  in 
consequence  of  his  death.  Unless  he 
had  a  right  which  by  his  death 
would  descend  to  his  wife,  he  could 
do  nothing  and  say  nothing  that 
would  affect  such  right  when  it 
fell  to  his  wife.  These  declarations 
are    clearly    inadmissible." 

Statements  by  Husband  in  An- 
other Action  by  the  Wife  Not  Com- 
petent  Statements     made    by    the 

husband  against  another  dealer  as 
to  where  he  had  purchased  the 
liquors  which  rendered  him  intoxi- 
cated are  not  binding  on  the  wife 
in  a  suit  by  her  against  the  particu- 
lar dealer  for  loss  of  support,  and 
the  failure  to  make  her  husband  a 
witness  in  the  later  action  will  not 
authorize  the  reception  of  evidence 
of  her  husband's  testimony  in  the 
former  action.  Judge  v-.  Jordan,  8i 
Iowa  519,  46  N.  W.   1077. 

4.  Gough  V.  State,  32  Ind.  App. 
22,  68  N.  E.  1043. 

5.  In  Houston  v.  Gran,  38  Neb. 
687,  57  N.  W.  403,  the  court  says: 
"By  the  ninth  instruction  the  jury 
were  told  that  it  was  proper  for 
them  to  consider,  in  determining 
whether  or  not  the  defendant  Gran 
or  his  employes  did  furnish  intoxi- 
cating liquors,  certain  evidence  tend- 
ing to  show  that  Gran  had  directed 
his  servants  not  to  sell  intoxicants  to 
the  deceased.  It  is  true,  this  lan- 
guage was  qualified  by  the  further 
instruction  that  Gran  was  neverthe- 
less responsible  for  the  acts  per- 
formed by  his  servants,  although 
contrary  to  his  instructions;  but  we 
think   the  court   erred   in  admitting 
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evidence  of  these  instructions,  and  in 
directing  the  jury  that  this  evidence 
should  be  considered.  We  do  not 
think  that  the  fact  that  Gran  had 
directed  his  servants  not  to  sell 
Houston  intoxicants  tends  at  all 
toward  proving  the  issue  in  the 
case  —  that  is,  the  fact  of  such  a 
sale.  Where  exemplary  damages  are 
allowed,  the  evidence  might  have 
been  material  in  mitigation  of  dam- 
ages ;  but,  under  our  rule  of  con- 
ferring compensation  alone.  Gran 
was  liable  for  such  compensation 
on  account  of  his  servant's  acts,  al- 
though done  against  his  instructions; 
and  the  giving  of  those  instructions 
does  not  tend  to  disprove  the  fact 
of  the  sale." 

6.  Freese  v.  Tripp,  70  III.  496; 
Houston  V.  Gran,  38  Neb.  687,  S7 
N.  W.  403. 

In  Ketcham  v.  Fox,  52  H«n,  284, 
5  N.  Y.  Supp.  2y2,  the  court  states 
the  question  for  decision  and  the 
rule  of  law  is  announced  as  fol- 
lows: "  Edson  Fox,  the  husband  of 
Sarah  Fox,  being  upon  the  stand  as 
a  witness  for  defendants,  and  having 
testified,  among  other  things,  that  he 
carried  on  the  business  for  his  wife, 
the  defendant  Fox,  during  the  time 
they  occupied  the  hotel,  from  April 
I,  1885,  to  December  i,  1886,  stated 
that  he  had  a  conversation  with 
Ketcham  himself  on  the  subject  of 
his  getting  liquor  there,  and  was  then 
asked  what  the  conversation  was. 
This  was  objected  to  by  the  plain- 
tiff generally  and  the  objection  was 
sustained,  and  defendants  excepted. 
The  witness  was  then  asked:  'Did 
you  ever  tell  Ketcham  that  you 
would  not  sell  him,  or  that  he  could 
not  get  any  liquor  there?'  A  gen- 
eral objection  to  this  was  sustained 
and  defendants  excepted.  We  think 
the  defendants  were  entitled  to  this 
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exemplary  damag^es,  l)ut  inadmissible  where  compensatory  damages 
only  are  sought.' 

d.  Defendant's  License.  —  The  fact  that  the  defendant  was  a 
licensed   dealer   is   immaterial.* 

e.  Good  Faith  and  Lack  of  Knowledge.  — ■  Where  the  statute 
absolutely  forbids  a  dealer  to  permit  a  minor  to  enter  and  remain  in 
his  saloon,  or  to  sell  to  a  minor,  knowdedge  or  lack  of  knowledge 
that  one  is  within  the  inhibited  class  is  an  immaterial  circumstance 
in  determining  civil  liability  f  otherwise  where  the  statute  gives  an 
action  only  where  such  act  is  done  knowingly."  So  where  only 
compensatory  damages  are  sought,  the  good  faith  of  the  defendant 
is  in  general  immaterial,^^  but  material  where  exemplary  damages 
are  recoverable.^" 

f.  Plaintiff's  Consent  or  Connivance.  —  Some  courts  hold  that 
plaintiff's  consent  to  the  furnishing  of  the  liquor  may  be  proved^^ 


evidence,  in  view  of  the  claim  of 
the  plaintiff  that  Airs.  Fox  and  her 
agents  furnished  liquor,  after  be- 
ing forbidden  by  the  plaintiff.  The 
question  of  exemplary  damages  was 
in  the  case,  and  the  forbidding  of 
sales  was  shown  in  view  of  that. 
The  defendants  had  a  right  to  show 
what  they  did  on  the  same  subject, 
and  to  what  extent  they  complied 
with  the  request  of  plaintiff'.  On 
the  same  subject  the  defendants  of- 
fered to  show  special  instructions 
given  by  defendant  Fox  and  her 
husband,  with  reference  to  Ketcham, 
to  those  who  assisted  them.  This, 
being  objected  to,  was  ruled  out, 
and  exception  taken.  This  was  ad- 
missible on  the  question  of  ex- 
emplary damages.  The  plaintiff 
claimed  that  Mrs.  Fox,  or  her  agents, 
persistently  sold  liquor  to  Ketcham 
after  she  and  her  husband  were  no- 
tified not  to  do  so.  Their  motives 
and  good  faith  were  attacked  as 
bearing  on  the  damages,  and  they 
had  a  rig*ht  to  show  what  they  did 
in   relation  to  the  same  matter." 

7.  Houston  V.  Gran,  38  Neb.  687, 
57  N.  W.  403.  See  Mayers  v.  Smith, 
121  111.  442,  13  N.  E.  216. 

8.  Roth  V.  Eppy,  80  III.  283. 

9.  Permitting  Minors  to  Remain 
in  Saloon.  —  State  f.  Dittfurth  (Tex. 
Civ.  App.),  79  S.  W.  52;  Cox  V. 
Thompson,  96  Tex.  468,  73  S.  W. 
950. 


10.  Selling  to  Minors.  —  Lack  of 
Knowlege  of  Minority  as  a  Defense. 

Tinkle  v.  Sweeney  (Tex.  Civ.  App.), 
78  S.  W.  248. 

11.  See  McCarty  v.  Wells,  51 
Hun  171,  4  N.  Y.  Supp.  672. 

12.  In  an  action  by  the  wife  for 
the  death  of  her  husband,  she  may 
show,  as  entitling  her  to  exemplary 
damages,  that  her  husband  on  former 
occasions  had  drunk  at  the  defend- 
ant's place,  and  to  the  knowledge  of 
the  defendant  had  been  on  continued 
sprees.  Lawson  v.  Eggleston,  28 
App.  Div.  52,  52  N.  Y.  Supp.   181. 

13.  Rosecrants  v.  Shoemaker,  60 
Mioh.  4,  26  N.  W.  794.  In  this  case 
the  court  says  :  "  Under  the  statute 
of  1883,  p.  215,  it  is  expressly  de- 
clared that  whatever  damages  are 
recovered  by  a  wife  or  child  shall 
be  the  plaintiff's  sole  and  separate 
property,  and  every  person  shall 
have  a  right  to  action  in  his  or 
her  own  name.  As  the  wife 
sues  solely  in  her  own  behalf,  it 
is  evident  that  she  cannot  com- 
plain of  any  evil  which  she  her- 
self has  caused,  and  that,  if  she  en- 
couraged or  requested  the  sale  of 
liquor  to  her  husband,  she  does  not 
stand  on  the  footing  of  the  injured 
party.  The  request  seems  to  have 
assumed  that,  if  the  husband  was 
drunk  when  defendants  furnished 
him  liquor,  the  action  might  be  for 
damages,  and  upon  this  we  need  not 
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to  bar  the  action,  others  that  it  cannot,"  hut  some  of  the  latter 
courts  allow  consent  to  be  shown  in  mitii;ation  of  damages,*'^ 
although  some  courts  do  not  permit  even  that.'"  The  consent  when 
proved  may  be  explained  by  the  plaintiff.'" 

g.  Husband's  Previous  Failure  to  Support.  —  In  an  action  by  a 
wife  for  loss  of  support  from  sales  of  liquor  to  her  husband,  it  is 
no  defense  that  previous  to  the  sales  by  the  defendant  the  husband, 
from  habitual  intoxication,  failed  to  contribute  anything  to  the 
wife's  support.'** 


dwell.  But  the  charge  as  requested, 
was  correct;  and  the  jury  certainly 
should  have  been  allowed  to  con- 
sider the  habitual  purchase  by  plain- 
tiff as  bearing  on  her  willingness  to 
let  her  husband  have  liquor." 

In  Cramer  v.  Danielson,  99  Mich. 
531,  58  N.  W.  476,  a  case  in  which 
this  question  was  presented,  the  court 
says:  "The  defendant  on  cross- 
examination  of  the  plaintiff,  put  the 
following  question:  'Haven't  you 
seen  him  [the  minor  son]  intoxicated 
within  the  last  six  months  by  liquor 
you  had  furnished  him  yourself  in 
your  own  house?'  The  question 
was  objected  to,  and  defendant's 
counsel  then  stated  that  the  testi- 
mony was  offered  in  mitigation  of 
damages,  and  further  Stated  that  he 
proposed  to  sh'ow  that  the  plaintiff 
had  been  in  the  habit  of  furnishing 
the  boy  liquor,  and  had  furnished 
him  liquor  until  he  became  intoxi- 
cated from  its  use.  The  testimony 
was  excluded.  We  think  this  error. 
The  testimony  offered  would  not 
have  amounted  to  a  complete  de- 
fense, but,  as  bearing  upon  the  ex- 
tent of  plaintiff's  injuries,  was  not 
only   admissible  but   important." 

In  the  case  of  Engleken  v.  Hilger, 
43  Iowa  563,  where  this  question  was 
considered,  the  court  said :  "  The 
question  for  determination  is,  can  a 
wife  recover  damages  caused  by  her 
intoxicated  husband,  to  whose  in- 
toxication she  directly  contributed. 
Not  only  so,  but  can  she  recover  ex- 
emplary damages  in  such  a  case,  for 
if  she  recovers  at  all  she  may  re- 
cover such  damages.  We  are  of  the 
opinion  she  cannot.  It  seems  to  us 
no  just  or  legal  reason  can  be  given 
for  permitting  her  to  so  recover. 
The  damages  it  will  be  seen  were 
caused  by  the  act  of  the  plaintiff." 

Where  the  evidence  shows  that  the 
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wife  was  accustomed  to  let  her  hus- 
band have  portions  of  his  wages 
previously  deposited  with  her  when 
she  had  reason  to  believe  that  he 
would  purchase  liquors  with  the 
money  and  becom-e  intoxicated,  it 
was  held  to  be  properly  left  to  the 
jury  to  determine  whether  the  wife 
voluntarily  contributed  to  the  injury. 
Huff  V.  Aultman,  69  Iowa  71,  28 
N.  W.  440,  58  Am.  Rep.  213. 

14.  Gran  v.  Houston,  45  Neb. 
813,  64  N.   W.  245. 

15.  Roth  V.  Eppy,  80  111.  283; 
Hackett  v.   Smeley,  77  111.    109. 

16.  Gran  v.  Houston,  45  Neb.  813, 
64  N.  W.  245. 

17.  Hackett  v.  Smeley,  77  III.  109. 

18.  Previous  Failure  to  Support 
No  Defense,  —  Knott  v.  Peterson 
(Iowa),  loi  N.  W.  173;  Wool- 
heather  V.  Risley,  38  Iowa  486; 
League  v.  Ehmke,  120  Iowa  464,  94 
N.  W.  938. 

In  Rouse  v-.  Melsheimer,  82  Mich. 
172,  46  N.  W.  372,  the  court  says : 
"  The  law  does  not  presume  that  a 
drunkard  cannot  reform ;  for  the 
world  is  full  of  instances  of  such 
reformation,  and  the  law  does  pre- 
sume that  the  husband  who  is  sober 
and  woVks  will  devote  at  least  a 
portion  of  his  earnings  to  the  sup- 
port of  his  family.  No  doubt  the 
damage  to  the  wife's  means  ot  sup- 
port would  not  be  as  apparent  in 
the  sale  of  liquor  to  a  husband  who, 
by  reason  of  habitual  drunkenness, 
has  fail'ed  for  years  to  contribute  to 
her  support  as  it  would  be  in  the 
case  of  one  lapsing  at  once  from  a 
state  of  sobriety  into  drunkenness ; 
but  when  the  only  reason  shown 
why  the  husband  has  not  and  does 
not  contribute  anything  to  the  wife's 
support  is  that  he  spends  what  he 
earns  for  drink,  then  we  think  the 
wife  is  entitled  at  the  very  least  to 
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h.  Defendant's  Refusal  to  Sell  at  Other  Times.  —  The  previous 
refusal  of  the  defendant  to  furnish  the  plaintiff's  husband  with 
intoxicants  is  not  admissible  on  the  question  whether  he  furnished 
them  on  the  particular  occasion/"     Nor  would  the  dealer's  refusal 


the  amount  of  his  earnings  so  spent 
for  liquor,  if  such  liquor  has  a  ten- 
dency to  keep  and  does  keep  him 
in  a  state  of  habitual  drunkenness. 
And  it  must  be  also  remembered  that 
men  do  not  usually  drop  all  at  once 
from  soberness  and  industry  into 
drunkenness  and  worthlessness.  The 
downfall  is  gradual;  and  to  hold 
that  because  one  year  the  husband 
spent  one-third  of  his  earnings  for 
liquor,  and  the  next  half,  the  wife 
suing  in  the  latter  year  must  de- 
duct from  her  damages  for  that 
year  what  he  squandered  for  liquor 
the  year  before,  would  not  only 
be  unjust,  but  nonsensical.  But  to 
this  must  we  go  if  we  follow  the 
reasoning  of  the  defendant's  counsel. 
We  think  the  better  proposition  to 
be  that  as  the  husband  could  not 
continue  an  habitual  drunkard  un- 
less liquor  was  furnished  to  him  by 
some  one,  the  person  thus  furnishing 
the  liquor  or  any  part  thereof  for 
gain  is  holden  to  the  wife,  under 
the  statute,  for  what  money  or  prop- 
erty he  receives  from  the  husband 
in  exchange  for  such  liquor.  To 
hold  otherwise  would  permit  the 
liquor  seller  to  prevent  the  reforma-. 
tion  of  an  habitual  drunkard,  and 
at  the  same  time  to  escape  all  re- 
sponsibility to  the  wife  and  family 
for  continuing  and  hastening  the 
husband  along  the  downward  path 
to   ruin  and  death." 

The  Iowa  court,  in  League  v. 
Ehmke,  120  Iowa  464,  94  N.  W.  938, 
thus  says :  "  As  to  an  assignment 
of  alleged  error  in  admitting  testi- 
mony as  to  "the  extent  of  the  hus- 
band's drinking  at  a  time  long  prior 
to  the  period  covered  by  this  action, 
it  is  sufficient  to  say  that  the  objec- 
tion, sustained  on  the  ground  that 
such  evidence  was  irrelevant  and 
immaterial,  was  well  taken.  It  does 
not  follow,  because  the  husband  was 
a  hard  drinker  at  a  previous  time, 
that  he  would  have  continued  to  be 
a  hard  drinker  at  the  time  covered 
by  this  action  if  defendant  had  not 
sold    him    liquor.     And     as     already 


pointed  out,  the  fact  that  by  reason 
of  habitual  intoxication  he  had  failed 
in  former  years  to  furnish  proper 
support  to  the  plaintiff  would  not 
defeat  recovery  by  plaintiff  for  his 
failure  to  furnish  support  by  reason 
of  habitual  into.xication  induced  by 
defendant's    sales." 

19.  Previous  Refusal  to  Sell  In- 
admissible. —  In  Richards  v.  Moore, 
62  Vt.  217,  19  Atl.  390,  the  court, 
■considering  the  admissibility  of  such 
evidence,  says  :  "  On  trial  the  plain- 
tiff's evidence  tended  to  show  that 
the  defendant  sold  intoxicating  liquor 
to  the  plaintiff's  husband ;  that  he 
became  intoxicated  therefrom,  and 
in  consequence  was  killed  in  a  col- 
lision of  his  carriage  with  'that  of  a 
traveler  whom  he  met  upon  the  high- 
way. To  meet  this  evidence  in  part 
the  defendant  offered  to  show  that 
he  had  known  the  deceased  for  sev- 
eral years ;  knew  his  intemperate 
habits,  and  had  often  on  previous  oc- 
casions refused  to  let  him  have 
liquor  —  as  evidence  tending  to  show 
that  he  refused  him  liquor  on  the 
day  of  his  death.  It  is  somewhat 
difficult  to  appreciate  the  reasoning 
urged  in  behalf  of  the  admissibility 
of  this  evidence.  If  the  fact  that  a 
man  refuses  to  sell  liquor  to  A  yes- 
terday is  any  evidence  of  a  refusal 
today,  it  follows  that  proof  of  a 
sale  yesterday  tends  to  prove  a  sale 
today.  It  is  hardly  probable  that 
counsel  would  contend  that  a  sale  to- 
day could  be  established  in  such  man- 
ner. There  is  no  logical  relation  or 
dependency  existing  between  an  in- 
nocent or  guilty  act  of  this  kind 
done  on  a  previous  occasion  and  a 
later  one;  and  the  fact  that  the 
defendant  remained  at  the  depot  on 
the  day  in  question,  after  discovering 
that  Richards  was  at  his  hotel,  fear- 
ing that  he  would  be  led  into  the 
temptation  to  sell  Richards  liquor, 
or  would  lack  the  courage  to  refuse 
him,  as  he  had  done  on  former  oc- 
casions, does  not  help  the  matter. 
The  evidence  was  properly  ex- 
cluded." 
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to  sell  liquors  to  a  person  after  he  had  become  intoxicated  be  admis- 
sible, in  mitigation  of  exemplary  damages,  where  sales  are  conclu- 
sively shown  to  have  been  repeatedly  made  in  violation  of  the  wife's 
notice  and  warning  not  to  sell.-" 

i.  Other  Actions  and  Recoveries.  —  Evidence  of  former  suits 
brought  by  the  plaintiff  against  other  liquor  dealers  for  wrongful 
sales  to  her  husband  may  be  competent  to  show  the  husband's 
habits  of  intoxication  previous  to  the  defendant's  sales  to  him,  and 
in  connection  with  other  suspicious  circumstances  may  be  admissi- 
ble on  the  question  of  the  plaintifif's  good  faith  in  the  particular 
action.-^  So  where  the  statute  gives  an  action  to  the  wife  or  widow 
and  the  children,  a  judgment  recovered  by  one  entitled  to  sue  is  not 
admissible  in  an  action  by  another  authorized  under  the  statute 
to  sue." 

j.  Sales  by  Others. — Evidence  of  sales  by  others  should  not  be 
received  in  defense.-^ 

k.  Subsequent  Marriage  of  Widow. — The  subsequent  marriage 
of  the  plaintiif  is  admissible  on  the  question  of  her  means  of 
support.^* 


20.  Wolfe  V.  Johnson,  152  111. 
280,  38  N.  E.  886. 

21.  Bellison  v.  Apland,  115  Iowa 
599,  89  N.  W.  22.  But  see  Tarking- 
ton  V.  Brunett  (Tex.  Civ.  App.),  51 
S.  W.  274. 

22.  Action  for  Benefit  of  Infant. 
Former  Judgment  in  Favor  of  Pa- 
rent  In  an  action  by  the  guardian 

of  a  minor  child  for  damages  for  its 
loss  of  support  resulting  from  the 
death  of  its  parent  while  intoxicated, 
where  compensatory  damages  only 
are  sought,  evidence  in.  behalf  of  the 
defendant  of  a  judgment  formerly 
recovered  against  him  by  the  mother 
O'f  such  infant  is  inadmissible. 
Secor  V.  Taylor,  41  Hun  (N.  Y.) 
123;  Mullen  V.  Christian,  22  N.  Y. 
Wkly.  Dig.  59- 

Rule  Different  Where  Exemplary 
Damages  Are  Sought Where  ex- 
emplary damages  are  sought,  evi- 
dence of  other  recoveries  against  the 
defendant  for  the  same  wrong  should 
be  received  in  mitigation  of  dam- 
ages. Secor  V.  Taylor,  41  Hun  (N. 
Y.)  123. 

23.  Sales  by  Other  Dealers  No 
Defense,  —  Bowden  v.  Voorhees 
(Mich.),  98  N.  W.  406;  Johnson  v. 
Carlson  (Neb.),  95  N.  W.  788;  Law- 
son   V.   Eggleston,   28  App.    Div.  52, 

Vol.  vn 


52  N.  Y.  Stipp.  181;  Steele  v. 
Thompson,  42  Mich.  594,  4  N.  W. 
536;  Woolheather  v.  Risley,  38  Iowa 
486;  Hackett  v.   Smeley,  yy  111.   109. 

In  Thiesen  v.  Johns,  y2  Mich.  285, 
40  N.  W.  727,  the  court  says :  "  The 
minors  were  examined  as  witnesses 
by  plaintiff,  and  on  direct  examina- 
tion by  plaintiff's  counsel  testified 
that  they  had  not  drank  at  any  other 
place  than  that  of  defendant.  Tes- 
timony was  offered  by  defendant, 
and  received  by  the  court  under  ob- 
jection of  plaintiff's  counsel,  tending 
to  show  that  they  had  drank  at  other 
places.  This  testimony  was  incom- 
petent, and  should  have  been  ex- 
cluded. It  was  not  competent  for 
plaintiff  to  prove  that  these  minors 
had  not  drank  at  other  places.  That 
was  wholly  immaterial  and,  had  de- 
fendant made  objection  to  its  intro- 
duction, it  should  have  been  ex- 
cluded. We  do  not  think  that  dam- 
ages under  this  statute  can  be 
lessened  or  enhanced  from  the  fact 
that  a  minor  may  have  drank  at 
other  places,  nor  can  the  liability  be 
apportioned  merely  because  the  in- 
jury was  due  in  part  to  the  acts  of 
others  than   the   defendant." 

24.  Sharpley  v.  Brown,  43  Hun 
(N.  Y.)  374- 
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1.  Separate  Property  of  Wife.  —  Evidence  of  the  value  and  extent 
of  the  wife's  separate  estate  is  inadmissible.-^ 

m.  Relevancy  to  the  Pleadings.  —  (1.)  Circumstances  Designed  Only 
to  Arouse  Prejudice. —  The  evidence  must  be  confined  to  the  mat- 
ters in  issue  in  an  action  for  loss  of  support,  and  facts  and  circum- 
stances designed  only  to  arouse  the  passion  and  prejudices  of  the 
jury  against  the  defendant  should  be  excluded.^" 

(2.)  Action  for  Loss  of  Past  Support. —  In  an  action  for  loss  of 
past  support  resulting  from  sales  to  the  plaintiff's  husband,  evi- 
dence of  the  death  of  the  husband  subsequently  to  the  bringing  of 
the  action,  and  his  expectancy  as  shown  by  mortality  tables,  is 
inadmissible.-^ 

(3.)  Action  for  Loss  of  Support.  —  Evidence  of  Injury  to  Person. 
In  an  action  by  a  widow  for  the  loss  of  support  evidence  should  be 
confined  to  such  injury  alone,  and  it  is  error  to  admit  evidence  that 
the  plaintiff  was  injured  in  person  by  the  acts  of  her  husband  while 
intoxicated,-®  or  by  overwork  in  her  endeavor  to  support  herself 
and  her  children.-^ 

12.  Competency  of  Witnesses.  —  The  husband  is  a  competent  wit- 
ness in  his  wife's  favor  in  an  action  under  the  civil  damage  laws.^° 
The  contrary  obtained  under  the  earlier  statutes  of  Indiana.^^ 

VI.  PENALTIES. 

1.  Degree  of  Proof.  —  Preponderance  of  Evidence  Only  is  Required. 

In  a  suit  to  recover  a  penalty  the  unlawful  acts  of  the  defendant, 
although  constituting  also  a  crime,  need  be  proved  only  by  a  pre- 
ponderance of  the  evidence. ^^ 

25.  The  wife  is  entitled  to  the  with  the  responsibility  for  the  death 
support  of  her  husband  regardless  of  plaintiff's  husband.  Upon  no 
of  her  separate  property.  Hackett  other  issue  in  the  case  is  it  conceiv- 
V.  Smeley,  77  111.  109;  Stevens  v.  able  that  the  mortality  tables  could 
Cheney,  36  Hun    (N.  Y.)    i.  have   had   anything   to   do    with   any 

26.  Flynn.  v.  Fogarty,  106  111.  263;  question  involved." 

Karau    v.    Pease,    45    111.    App.    382;  28.     Hackett    v.     Smeley,    77    111. 

Baker   v.    Summers,    201    III.    52,   66  lOQ- 

N.  E.  302.  29.     Elshire   v.    Schuyler,    15    Neb. 

27.  In     the     case     of     Ford     v.  561,  20  N.  W.  29. 

Cheever,  105  Mich.  679,  63  N.  W.  30.  Noy  v.  Creed,  i  111.  App.  557. 
975,  in  which  this  class  of  evidence  Where  the  statute  authorized  the 
was  considered,  the  court  thus  ob-  husband  to  testify  in  actions  concern- 
serves  :  "  The  plaintiff  was  per-  ing  the  separate  property  of  the  wife, 
mitted  to  testify  against  defendant's  he  was  held  competent  to  testify  in 
objection  that  her  husband  was,  at  an  action  for  damages  by  the  wife 
the  time  of  the  trial,  dead,  and  that  resulting  from  physical  injury  to 
he  died  in  March,  1893,  and  was  also  himself  as  a  consequence  of  intoxica- 
permitted  to  introduce  in  evidence  tion.  Davenport  z'.  Ryan,  81  111.  218. 
section  4245,  How.  Ann.  St.,  con-  31.  Jackson  v.  Reeves,  53  Ind. 
taining  the  mortality  tables.  We  can  231,  construing  §  12  of  the  liquor  law 
conceive  of  but  one  purpose  for  of  1873,  Acts  1873,  p.  151. 
which    this    testimony    was    offered,  32.     Preponderance     Only    Is    Re- 

which  must  have  been  with  a  view  of        quired Cox    z^    Thompson    (Tex. 

charging  the  defendant  in  some  way  Civ.  App.),  85  S.  W.  34. 
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2.  Burden  of  Proof.  —  The  burden  of  proof  is  upon  the  defend 
ant  to  estabHsh  that  a  sale,  allet^ed  to  be  unlawful,  was  made  for  a 
lawful  purpose,-'''  or  that  he  was  licensed  to  make  it/''' 

3.  Circumstantial  Evidence.  —  The  liability  of  the  defendant  may 
be  shown  b\'  circumstantial  evidence."^ 

4.  Sales  to  Minors.  — ■  In  an  action  to  recover  a  penalty  for  the 
selling  of  liquors  to  a  minor  child  or  ward,  the  plaintiff  is  not  required 
to  prove  the  defendant's  knowledge  of  the  minority,  where  knowl- 


In  Roberge  v.  Burnham,  124  Mass. 
277,  the  court  in  considering  the 
question  say :  "  The  rule  of  evi- 
dence requiring  proof  beyond  a 
reasonable  doubt  is  generally  appli- 
cable only  in  strictly  criminal  pro- 
ceedings. It  is  founded  upon  the 
reason  that  a  greater  degree  of  prob- 
ability should  be  required  as  a 
ground  of  judgment  in  criminal 
cases,  which  affect  life  or  liberty, 
than  may  safely  be  adopted  in 
cases  where  civil  rights  only  are 
ascertained.  It  often  happens  that 
civil  suits  involve  the  proof  of  acts 
which  expose  the  party  to  a  crim- 
inal prosecution.  Such  are  proceed- 
ings under  the  statute  for  the  main- 
tenance of  bastard  children,  pro- 
ceedings to  obtain  a  divorce,  for 
adultery,  actions  for  assaults,  ac- 
tions for  criminal  conversation  or 
for  seduction,  and  others  which 
might  be  named.  x\nd  in  such  ac- 
tions, which  are  brought  for  the  de- 
termination of  civil  rights,  the  gen- 
eral rule  applicable  to  civil  suits  pre- 
vails, that  nroof  by  a  reasonable  pre- 
ponderance of  the  evidence  is  suf- 
ficient [citing  cases].  We  are  of 
the  opinion,"  continued  the  court, 
"  that  the  same  rule  applies  to  the 
case  at  bar.  The  penalty  to  which 
the  defendant  is  liable  can  be  recov- 
ered only  in  an  action  by  the  parent 
or  guardian,  and  not  by  an  indict- 
ment or  complaint  under  the  Gen.  Sts. 
c.  176,  §  2.  The  statute  gives  the 
plaintiff  the  right  to  maintain  an  ac- 
tion of  tort,  which  is  a  civil  action. 
It  is  an  action  given  to  the  party  ag- 
grieved only,  and  is  in  the  nature 
of  a  remedial  suit.  It  has  all  the 
characteristics  of  a  civil  suit ;  it  is 
begun  by  a  writ  in  the  usual  form ; 
it  is  at  all  times  under  the  control 
of  the  plaintiff  and  may  be  settled 
or  discontinued  by  him ;  it  is  cogni- 
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zable  only  at  a  term  of  the  court  for 
civil  business ;  it  is  governed  by  the 
pro\  isions  of  the  practice  act  as  to 
amendments  and  other  matters  of 
practice;  and  an  adverse  judgment 
against  the  defendant  could  not  be 
held  to  be  a  conviction  of  a  crime 
which  could  be  shown  to  affect  his 
credibility  as  a  witness  [citing 
authorities].  It  is  true  that  this  ac- 
tion, like  all  penal  actions,  partakes 
somewhat  of  the  character  of  pun- 
ishment, but  this  does  not  make  it 
a  criminal  prosecution.  When  the 
legislature  gives  to  the  plaintiff  a 
civil  action,  partly  remedial  in  its 
nature,  it  is  to  be  presumed  that  it 
is  intended  that  the  usual  incidents 
of  all  civil  actions  should  attach,  one 
of  which  is  that  proof  by  a  reason- 
able preponderance  of  the  evidence 
is  sufficient." 

33.  Gunnarssohn  z\  City  of  Sterl- 
ing, 92  111.  569;  Town  of  Flora  v. 
Lee,  5  111.  App.  629. 

34.  Smith  v.  Village  of  Adrian, 
I  Mich.  49S ;  Potter  v.  Deyo,  19 
Wend.    (N.  Y.)    361. 

Holding  of  Concert  Without  Pay- 
ment of  License.  —  Where  a  city  or- 
dinance provides  that  concerts  shall 
not  be  given  in  a  place  where  intox- 
icating liquors  are  sold  without  the 
payment  of  a  fee  for  license  so  to  do, 
in  an  action  to  recover  a  penalty  pro- 
vided for  having  held  such  a  con- 
cert without  first  paying  the  fee, 
the  burden  is  on  the  plaintiff  to  show 
that  such  a  fee  was  not  paid.  City 
of  Buffalo  V.  Smith,  8  Misc.  348, 
28  N.  Y.  Supp.  690. 

35.  Thus  it  may  be  shown  that 
the  defendant  kept  liquor  for  sale 
in  his  grocery,  and  such  evidence 
may  be  sufficient  upon  which  to 
found  a  verdict.  Vallance  v.  Ev- 
erts, 3  Barb.   (N.  Y.)  553. 
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edge  is  not  by  the  statute  made  an  essential  element  to  the  wrong.''" 
Where,  however,  the  penalty  is  not  imposed  for  selling  it  to  the 
minor  merely,  but  for  selling  to  him  with  knowledge,  or  with  good 
reason  to  believe,  that  he  is  a  minor,  the  plaintiff  must  prove  that 
the  defendant  knew  or  had  good  reason  to  know  of  the  minority.'''^ 

5.  Permitting  Loitering  of  Minors  About  Premises.  —  Nor  is  it 
necessary,  in  an  action  for  a  penalty  for  permitting  a  minor  to 
loiter  about  the  premises  where  liquors  are  sold,  to  prove  the  defend- 
ant's knowledge  where  the  statute  is  absolute.'"* 

6.  Acts  of  Agent.  —  The  act  of  an  agent  acquiesced  in  is  inadmis- 
sible against  the  principal  to  establish  a  liability  to  a  penalty."** 

7.  Acts  of  Partner.  —  In  an  action  against  one  partner  alone  to 
recover  a  penalty  for  selling  without  a  license,  evidence  of  sales  made 
by  the  other  partner  is  admissible  against  the  defendant.'*" 

8.  Plaintiff's  Consent  to  Sale.  —  Plaintiff's  consent  to  a  sale  may 
be  proved  in  defense  of  an  action  for  a  penalty  on  account  of  such 
sale.'*^     That  the  plaintiff  consented  to  sales  by  others  to  the  one  as 


36. 

Mass 
37. 

223. 
38. 


Roberge     v.      Burnham,      124 

277. 

Perry  v.   Edwards,  44   N.   Y. 


Findley   v.    Holly    (Tex.    Civ. 
App.),  85  S.  W.  24. 

39.  Sales  by  Clerk. —  In  Hall  v. 
AIcKechnie,  22  Barb.  (N.  Y.)  244, 
it  appeared  that  the  defendants  were 
proprietors  of  a  store,  that  they  were 
daily  in  attendance  at  their  place  of 
business,  and  that  a  clerk  in  their 
employ,  in  their  presence,  made  sales 
of  liquor.  It  was  held  that  such  evi- 
dence was  sufficient  to  warrant  a 
finding  that  the  defendants  were 
liable  to  the  penalty  imposed  for 
the  making  of  such  sales. 

In  an  action  for  a  penalty  for  a 
sale  of  liquors  without  a  license 
proof  of  sale  by  an  agent  in  the 
shop  of  the  principal  is  prima  facie 
evidence  of  a  sale  bv  the  principal 
and  will  sustain  a  recovery.  Amer- 
man  v.  Kail,  34  Hun  (N.  Y.)   126. 

40.  Smith  V.  Village  of  Adrian,  i 
Mich.  495. 

41.  In  Edgett  v.  Finn  (Tex.  Civ. 
App.),  36  S.  W.  830,  on  this  proposi- 
tion the  court  says :  "  The  statute 
provides  that  the  bond  given  by 
liquor  dealers  '  may  be  sued  on  at 
the  instance  of  any  person  or  per- 
sons aggrieved  by  the  violation  of 
its  provisions,  and  such  person  shall 
be  entitled  to  recover  the  sum  of  five 
hundred  dollars  as  liquidated  dam- 
ages for  each  infraction  of  the  con- 


ditions of  such  bond.'  The  question 
presented  in  this  case  is,  can  a  father 
who  has  consented  to  the  sale  of 
liquor  to  his  son  recover  of  the  party 
sellmg  the  liquor  the  statutory  pen- 
alty. To  entitle  him  to  recover,  he 
must  be  shown  to  be  aggrieved  by 
the  infraction  of  the  bond.  Webster 
defines  '  aggrieved '  as  'to  give  pain 
or  sorrow  to;  to  afflict;  hence  to 
oppress  or  injure,  to  harass.'  It  is 
said  by  the  court  of  appeals  of  New 
York  that  'a  person  aggrieved  by  an 
act  or  omission  is  one  injured  there- 
by.' In  re  Walter,  75  N.  Y.  356. 
We  are  of  the  opinion  that  the  ap- 
pellant has  not  shown  that  he  was 
injured  by  the  act  of  the  liquor 
dealer,  but  that  the  injury  resulted 
from  his  own  acts.  He  gave  the 
liquor  to  his  boy  himself,  and  was 
responsible  for  his  debauchery  and 
drunkenness  while  in  his  minority. 
.  .  .  He  is  in  no  position  to 
claim  a  penalty  under  the  law  for 
a  sale  to  his  son,  when  he  stood  by, 
procuring  and  consenting  to  the  act. 
.  .  .  We  are  of  the  opinion  that 
it  was  not  error  to  admit  the  testi- 
mony of  appellant  and  other  wit- 
nesses to  the  effect  that  appellant, 
in  numbers  of  instances,  had  gone 
into  saloons  and  drank  with  his  son, 
and  had  permitted  other  dealers  than 
appellee  Finn  to  sell  beer  to  him. 
The  testimony  was  permissible  as 
tending  to  show  the  character  and 
habits  of  appellant,  and  that  he  would 
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to  whom  he  sues  is  no  defense  to  an  action  against  the  particular 
seller/-  though  such  evidence  may  be  received  to  corroborate  the 
dealer's  testimony  that  the  plaintiff  consented  to  the  sale  for  which 
he  sues.*^  Of  course  where  a  plaintiff  is  himself  a  partaker  in  the 
wrong  for  which  he  sues,  participating  in  it  equally  with  the  defend- 
ant, such  conduct  is  a  defense  to  an  action  for  a  penalty  therefor." 


not  probably  be  aggrieved  by  the 
sale  of  liquor  to  his  son." 

Evidence  that  a  father,  suing  for 
a  penalty  because  of  sales  of  liquors 
to  his  minor  son,  frequented  saloons 
and  drank  with  his  minor  son,  is 
admissible  as  tending  to  establish 
the  fact  that  he  had  no  objection 
to  the  son's  drinking.  Kruger  v. 
Spachek,  22  Tex.  Civ.  App.  307,  54 
S.  W.  295. 

In  Tipton  V.  Thompson,  21  Tex. 
Civ.  App.  143,  50  S.  W.  641,  the 
court  says  :  "  The  first  three  assign- 
ments of  error  complained  of  the 
ruling  of  the  court  in  admitting  the 
testimony  of  certain  witnesses  which 
had  a  tendency  to  show  that  the 
plaintiff,  Mrs.  Tipton,  sought 
through  them  to  procure  whisky  for 
her  husband  from  the  defendant's 
saloon  and  that  of  others.  From  the 
manner  in  which  the  question  is 
presented,  we  apprehend  that  the 
trial  court  permitted  this  evidence  to 
be  introduced  for  the-  purpose  of 
showing  that  Mrs.  Tipton  was  not 
aggrieved  by  the  sale  of  liquors  to 
her  husband.  This  effort  upon  her 
part  to  have  liquor  sold  to  her  hus- 
band, it  seems,  was  made  after  the 
defendant  had  been  notified  not  to 
sell  whisky  to  him.  The  testimony 
was  admissible  for  the  purpose  of 
showing  that  she  consented  to  the 
sale,  and,  if  it  is  true  that  she  did 
consent  after  she  gave  the  notice  not 
to  sell,  it  might  be  considered  in 
defeating  her  in  a  right  to  recover." 

42.  Roach  v.  Springer  (Tex. 
Civ.  App.),  75  S.  W.  933. 

In  Tarkington  v.  Brunett  (Tex. 
Civ.  App.),  51  S.  W.  274,  the  court 
says :  "  There  was  nothing  in  the 
testimony  to  raise  the  question  of 
fraud  or  connivance  on  the  part  of 
the  wife  to  whisky  being  sold  to  her 
husband.  .  .  .  The  fact  that,  some 
18  months  before  the  liquor  was  sold, 
appellant  had  withdrawn  the  notice 
as  to  one  Sweeney,  another  retail 
liquor  dealer,  could  have  no  possible 
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connection  with  the  sale  of  liquor 
by  appellee.  There  is  no  pretense 
that  the  notice  was  withdrawn  as  to 
him.  There  is  no  intimation  in  the 
law  that  the  notice  will  not  be  ef- 
fective unless  it  is  given  to  every 
liquor  dealer  in  the  town  or  city  in 
which  the  aggrieved  wife  may  live. 
The  language  of  the  bond  applies  to 
the  party  giving  it,  and  he  cannot 
justify  his  acts  in  an  infraction  of 
the  bond  by  pleading  or  proving  that 
some  other  saloun  man  had  not  been 
given  notice  by  the  wife,  mother, 
daughter  or  sister." 

43.  Roach  v.  Springer  (Tex.  Civ. 
App.),  75  S.  W.  933.  In  this  case 
the  court  says :  "  That  appellant 
may  have  been  culpable  for  infrac- 
tions of  similar  bonds  given  by  other 
dealers  was  no  defense  to  the  action 
on  this  bond.  The  evidence  oflfered 
under  the  plea  may  have  been  ad- 
missible as  tending  to  corroborate 
the  testimony  of  appellee  Springer, 
which  was  in  conflict  with  that  of 
appellant,  to  the  efifect  that  the  latter 
had  prior  thereto  consented  to  the 
sale  in  question.  Such  testimony  has 
been  held  to  be  competent  by  two 
of  our  courts  of  civil  appeals,  though 
perhaps  not  upon  precisely  the  same 
ground." 

44.  In  Seiffer  v.  McLean,  7  Tex. 
Civ.  App.  158,  26  S.  W.  315,  the 
court  says  :  "  The  suit  was  brought 
by  appellant  to  recover  the  statutory 
penalty  of  $500  for  an  infraction  of 
a  liquor  bond,  by  which  appellant 
was  aggrieved  and  injured.  The  al- 
leged breach  of  the  bond  consisted  in 
permitting  games  of  chance,  to  wit, 
faro,  roulette  and  craps,  to  be  played 
in  the  place  of  business  of  appellees  ; 
and  appellant  was  aggrieved  by  going 
into  the  saloon,  and  playing  at  faro 
until  he  lost  the  sum  of  $325.  The 
suit  is  not  one  for  the  damages  ac- 
cruing by  reason  of  the  loss  of 
money,  but  is  for  the  statutory  pen- 
alty, under  section  4,  of  article 
3226a,    Sayles'    Cir.    St.,   which   pro- 
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The  son's  statements  to  the  dealer,  at  the  time  of  the  sale  in  question, 
as  to  his  father's  consent  to  the  sale,  are  inadmissible  against  the 
father  in  a  suit  for  the  penalty  for  selling  at  such  time.'-''' 

9.  Emancipation  of  Minor.  —  The  emancipation  of  a  minor  is  not 
a  defense  to  an  action  to  recover  on  a  liquor  bond  for  permitting  the 
minor  to  enter  and  remain  in  defendant's  place  where  liquors  are 
sold.     The  emancipation  leaves  him  a  minor  still. *° 

10.  Reputation  of  Defendant  as  to  Business.  —  The  occupation  or 
business  of  the  defendant  cannot  be  proven  by  reputation.'*'^ 

11.  Beclarations  of  Defendant  as  to  Keeping. —  The  declaration 
of  the  defendant  that  he  had  kept  and  would  keep  spirituous  liquors 
for  sale,  though  not  accompanying  the  act  of  selling,  are  admissible 
against  him  in  an  action  for  a  penalty  for  selling  without  a  license.** 

VII.  ABATEMENT  AND  INJUNCTION. 
1.   Scope.  —  The  subject  of  nuisance  as  a  crime  under  the  penal 


vides  that  the  bond  given  by  the 
liquor  dealer '  may  be  sued  on  at  the 
instance  of  any  person  or  persons 
aggrieved  by  the  violation  of  its 
provisions  and  such  persons  shall  be 
entitled  to  recover  the  sum  of  five 
hundred  dollars  as  liquidated  dam- 
ages for  each  infraction  of  the  con- 
ditions of  such  bond.'  Appellant 
was  a  violator  of  the  law  when  he 
played  at  the  game  of  faro ;  and  his 
grievance  arose,  not  from  the  fact 
that  the  game  was  permitted  in  the 
saloon,  but  from  the  fact  that  he 
participated  in  the  violation  of  the 
law.  Permitting  the  game  in  the 
house  is  the  gist  of  the  infraction  of 
the  bond  and  the  violation  of  the 
law,  and  it  is  very  certain  that  ap- 
pellant did  not  feel  at  all  injured  by 
the  game  being  in  full  blast;  and 
it  was  only  after  his  guilty  connec- 
tion with  the  game,  and  the  loss  of 
his  money,  that  he  felt  sorely  ag- 
grieved. The  statutory  penalty  was 
not  prescribed  for  the  benefit  of  per- 
sons whose  grievance  could  not 
have  arisen  except  by  their  violation 
of  law.  As  clearly  expressed  by  Mr. 
Bishop  in  his  admirable  work  on 
'  Noncontract  Law'  (section  141): 
'  The  civil  action  is  maintainable 
when,  and  only  when,  the  person 
con\plaining  is  of  a  class  entitled  to 
take  advantage  of  the  law,  is  a  suf- 
ferer from  disobedience,  is  himself 
not  a  partaker  in  the  wrong  of  which 
he  complains,  or  is  not  otherwise 
precluded    by    the   principles    of    the 


common  law  from  his  proper  stand- 
ing in  court.'  The  courts  will  not 
lend  themselves  to  the  task  of  re- 
pairing an  injury  which  has  been  the 
result  of  a  guilty  participation  in  a 
violation  of  the  laws.  If  appellees 
had  violated  the  law  by  permitting 
the  game  to  be  played,  appellant  had 
ratified  the  violation  b}'  assisting  it. 
'  The  general  rule  may  be  found  ex- 
pressed in  the  maxim  that  no  man 
can  make  his  misconduct  the  ground 
for  an  action  in  his  own  favor.  If 
he  suffers  because  of  his  own  wrong- 
doing, the  law  will  not  relieve  him. 
The  law  cannot  recognize  equities  as 
springing  from  a  wrong,  in  favor  of 
one  concerned  in  committing  it.' 
Cooley,  Torts,  p.  167." 

45.  Roach  v.  Springer  (Tex.  Civ. 
App.),  75   S.   W.  933. 

46.  In  Cox  V.  Thompson,  96  Tex. 
468,  72,  S.  W.  950,  the  court  thus 
says  :  "  The  so-called  emancipation 
of  the  minor  by  his  father  did  not 
take  the  former  out  of  the  language 
of  the  statute,  nor  out  of  its  spirit 
and  purpose.  He  was  a  person  un- 
der the  age  of  twenty-one  years,  and 
within  the  conditions  of  the  bond. 
The  court  did  not  err  in  sustaining 
the  demurrer  to  the  part  of  the  an- 
swer asserting  the  action  of  the 
father  as  a  defense." 

47.  Cobleigh  v.  McBride,  45  Iowa 
116;  Warner  v.  Brooks,  14  Gray 
(Mass.)    107. 

48.  New  Gloucester  v.  Bridgham, 
28  Me.  60. 
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laws  is  treated  under  the  title  "  Criminal  Prosecutions "  infra. 
Most  questions  of  evidence  arisinp^  in  actions  to  abate  and  enjoin 
liquor  nuisances  are  the  same  as  those  arising  in  the  criminal  action, 
and,  except  where  peculiar  to  actions  of  abatement  and  injunction, 
will  be  treated  under  the  larger  title.""* 

2.  Burden  of  Proof.  —  Except  as  otherwise  provided  by  statute, 
the  burden  is  upon  the  petitioner  to  establish  all  the  elements  war- 
ranting the  relief  prayed  for.^" 

3.  Circumstantial  Evidence.  —  Circumstantial  evidence  may  be 
sufficient  to  support  the  action/'^ 

4.  Degree  of  Proof.  —  A  preponderance  only  of  the  evidence  is 
required. •'''- 

5.  Prior  Sales.  —  Presumption.  —  Where  a  liquor  nuisance  is 
shown  to  have  existed  recently  prior  to  the  bringing  of  the  suit 
to  enjoin  its  maintenance,  it  will  be  presumed  to  have  continued,  in 
the  absence  of  evidence  to  the  contrary.^^     The  previous  unlawful 


49.  See  infra  part  IX  of  diis  ar- 
ticle. 

50.  The  burden  is  upon  the  peti- 
tioner to  establish  that  the  liquors 
which  the  defendant  sells  are  in 
their  nature  intoxicating,  in  re 
Hunter,  34  Misc.  389,  69  N.  Y.  Supp. 
908.  But  where  the  statute  provides 
that  proof  of  actual  sale  shall  be 
presumptive  evidence  of  an  illegal 
sale  the  burden  is  on  the  defendant 
to  prove  the  legality  of  the  seal. 
Shear  v.  Green,  y^  Iowa  688,  36  N. 
W.  642. 

So  where  under  the  statute  the 
abatement  of  a  place  as  a  nuisance 
follows  upon  a  conviction  of  illegal 
selling,  the  burden  is  on  the  defend- 
ant to  show  that  the  selling  in  vio- 
lation of  law  has  ceased.  State  v. 
Sundry  Persons,  2  Ohio  Dec.  (Re- 
print)  435. 

Where  sales  in  general  are  pro- 
hibited but  authorized  to  be  made 
under  certain  conditions,  the  burden 
is  on  the  defendant  to  show  a  com- 
pliance with  the  conditions  entitling 
him  to  make  the  sales  shown  to  have 
been  made.  Ritchie  v.  Zalesky,  98 
Iowa  589,  67  N.  W.  399.  See  also 
State  V.  VanVliet,  92  Iowa  476,  61 
N.  W.  241. 

51.  State  V.  Mathieson,  yy  Iowa 
48s,  42  N.  W.  syy;  State  v.  Schultz, 
79  Iowa  478,  44  N.  W.  713;  Craig 
V.  Plunkett,  82  Iowa  474,  48  N.  W. 
984;  Bell  V.  Glaseker,  82  Iowa  yz6, 
47  N.  W.  1042;  Nichols  V.  Thomas, 
89  Iowa  394,  56  N.  W.  540;  State  v. 
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Williams,  90  Iowa  513,  58  N.  W. 
904. 

Evidence  Held  Insufficient. 

State  V.  Severson,  88  Iowa  714,  54 
N.  W.  347. 

Payment    of    United    States    Tax. 

Evidence  of  the  payment  of  the 
United  States  special  tax  as  a  liquor 
seller  is  sufficient  to  sustain  a  decree 
enjoining  the  maintenance  of  a  place 
as  a  liquor  nuisance.  State  v.  Lin- 
coln, y2,  Vt.  221,  51  Atl.  9.  Where 
the  statute  provides  that  the  payment 
of  the  United  States  special  tax  on 
the  business  of  selling  distilled  and 
malt  liquors  shall  be  evidence  that 
the  person  making  such  payment  was 
violating  the  state  laws  against 
keeping  such  liquors,  the  payment 
of  such  tax,  in  connection  with  the 
further  evidence  that  some  liquor 
whose  qualities  the  defendants  were 
not  able  definitely  to  show  was  sold 
by  the  defendants,  was  sufficient  to 
support  a  decree  enjoining  the  car- 
rying on  their  business  as  sellers  of 
intoxicants,  a  nuisance  under  the 
anti-liquor  laws.  State  v.  Schultz, 
79  Iowa  478,  44  N.  W.  713. 

52.  Davis  v.  Auld,  96  Me.  559, 
53  Atl.  118;  State  v.,  Collins,  70  N. 
H.  218,  44  Atl.  1080;  State  7'. 
Saunders,  66  N.   H.  39,  25  Atl.  588. 

53.  McCoy  v.  Clark,  109  Iowa 
464,  80  N.  W.  38.  See  also  Sharp 
V.  Arnold,  108  Iowa  203,  78  N.  W. 
819. 
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acts  of  the  defendant  must  be  near  in  point  of  time  to  the  particular 
wrong  alleged.^* 

6.  Proceedings  Against  Lessor.  —  The  general  notorious  reputa- 
tion of  a  building  as  one  in  which  liquors  are  kept  and  sold  is  com- 
petent on  the  question  of  the  lessor's  knowledge  of  the  use  to  which 
it  is  put,  and  may  be  sufficient. ^^  So  the  statements  of  the  landlord 
to  the  tenant  prior  to  the  letting,  that  liquors  would  have  to  be  sold 
in  connection  with  the  regular  business  of  the  hotel  to  make  it  a 
success,  are  admissible  against  the  landlord.'"'® 

7.  Former  Conviction.  —  It  may  be  shown  that  a  defendant,  in  a 
proceeding  to  abate  a  liquor  nuisance,  has  been  convicted  of  making 
illegal  sales  in  the  place  where  the  traffic  sought  to  be  suppressed  is 
carried  on.^'^ 


54.  On  a  petition  to  enjoin  un- 
lawful trafficking  in  intoxicants  the 
evidence  only  showed  sales  three 
months  previous  to  the  time  named. 
In  holding  that  such  evidence  did 
not  raise  the  presumption  that  such 
sales  were  continued  the  court  says : 
"  The  evidence  shows  that  a  few 
sales  of  intoxicating  liquors  were 
made  in  June,  IQOO,  but  the  petition 
•was  not  presented  until  September. 
That  the  defendant  violated  the 
statute  three  months  prior  to  the 
time  of  the  presentation  of  the  peti- 
tion fails  to  establish  a  violation 
at  the  time  of  that  presentation.  It 
is  too  remote.  The  proof  of  viola- 
tion should  be  reasonably  near  the 
date  when  relief  is  asked.  Counsel 
for  the  petitioner  invokes  the  prin- 
ciple that  a  state  of  things  shown 
to  exist  is  presumed  to  continue  to 
exist.  That  principle  applies  to 
civil  cases.  But  in  cases  involving 
criminal  or  penal  acts,  as  in  this 
case,  that  presumption  is  counter- 
balance'd  by  the  stronger  presump- 
tion in  favor  of  innocence."  In  re 
Hunter,  34  Misc.  389,  69  N.  Y. 
Supp.  908. 

Whether  sales  prior  to  the  time 
the  alleged  nuisance  made  by  the 
defendant  are  too  remote  to  be  re- 
ceived against  him  is  a  question  to 
be  determined  by  the  trial  court. 
State  V.  Collins,  68  N.  H.  299,  44 
Atl.  495- 

55.  Hamilton  v.  Baker,  91  Iowa 
100,  58  N.  W.  1080;  State  V.  Price, 
92  Iowa  181,  60  N.  W.  514. 

In  Carter  v.  Steyer,  93  Iowa  533, 
61     N.     W.     956,     the    court    says : 

46 


"  There  is  no  proof  or  claim  on  the 
record  that  Mary  Steyer  was  a  non- 
resident of  the  state,  nor  that  she 
was  absent  from  the  city  of  Decorah 
while  the  business  in  question  was 
being  carried  on.  It  is  shown  that 
she  was  se>sn  in  and  about  the  build- 
ing frequently,  and  she  appears  to 
occupy  a  room  in  it.  She  was  in  it 
at  the  time  of  the  trial,  and,  although 
she  appeared  to  the  action,  she  did 
not  testify.  The  general  reputation 
of  the  place  was  shown  to  be  that 
intoxicating  liquors  were  sold  and 
drank  there.  This  evidence  was 
sufificient,  in  the  absence  of  contra- 
diction, to  show  knowledge  by  her 
of  the  character  of  the  business  car- 
ried on  by  Higgins,  and  no  effort  to 
stop  it  is  shown.  If  she  did  not 
have  such  knowledge,  it  was  incum- 
bent on  her,  after  the  evidence  re- 
ferred to  had  been  given,  to  show 
the  fact;  and  her  failure,  unex- 
plained, to  testify,  justifies  the  pre- 
sumption against  her." 

56.  State  v.  Davis,  69  N.  H.  350, 
41  Atl.  267. 

57.  Com.  7'.  Austin,  97  ]\Iass.  595. 
In  State  v.  Collins,  68  N.  H.  299, 
44  Atl.  495,  the  court  says :  "  The 
record  of  the  police  court  was  com- 
petent to  show  illegal  sales  of  liquor 
by  Collins  in  Concord.  There  was 
evidence  that  Collins  had  no  place 
of  business  in  Concord,  other  than 
that  on  the  premises  described  in 
the  petition ;  and  whether  the  sales 
on  May  20  and  August  26,  1893,  were 
made  on  those  premises,  was  for  the 
jury  to  determine.  The  judgment 
was  the  material  fact  shown  by  the 

Vol.  VII 


722 


IN  TOXICA  TING  LIQUORS. 


8.  Elements  of  Proof.  —  It  must  be  shown  that  the  place  is  habitu- 
ally used  for  the  niakin.c;'  of  unlawful  sales. ''^ 

9.  Competency  of  Depositions.  —  Depositions  may  be  taken  and 
used  in  such  proceeding's.''" 

10.  Claim  of  Ownership  of  Liquors  Seized.  —  Where  liquors  are 
seized  at  a  place  alleged  to  be  conducted  by  the  defendant  as  a 
nuisance,  the  assertion  by  him  of  a  claim  to  such  liquors  is  admissible 
against  him  as  an  admission  of  his  ownership  of  the  place."" 

11.  Subsequent  Acts.  —  Evidence  of  illegal  acts  constituting  a  nui- 
sance committed  after  the  beginning  of  an  action  is  competent.*'^ 

12.  Druggist's  Record  of  Sales.  —  The  record  of  sales  of  intoxi- 
cants which  druggists  may  be  required  to  keep  may  be  received 
against  the  party  keeping  it.**^ 


record.  It  is  immaterial  whether 
the  plea  was  '  Guilty,'  '  Not  Guilty,' 
or  '  Nolo  Contendere.'  State  v. 
Fagan,  64  N.  H.  431,  14  Atl.  727." 

Parol  evidence  may  be  received 
to  show  that  a  record  of  former 
conviction  related  to  acts  done  at 
the  place  where  the  nuisance  is  al- 
leged to  exist.  State  v.  Hall,  79 
Me.  SOI,    II   Atl.    181. 

58.  State  v.  Mcintosh,  98  Me. 
397,  57  Atl.  83. 

Sales  Must  Be  Made  at  Place  Men- 
tioned in  the   Complaint State  v. 

Frahm,  109  Iowa  loi,  80  N.  W.  209; 
Clark  V.  Riddle,  loi  Iowa  270,  70 
N.  W.  207. 

59.  In  re  Rancour,  66  N.  H.  i'/2, 
20  Atl.   930. 

60.  State  V.  Collins,  68  N.  H. 
299,  44  Atl.  495. 

61.  In  State  v.  Williams,  90 
Iowa  513,  58  N.  W.  904,  the  court 
says :  "  It  appears  that  the  petition 
in  this  case  was  verified  on  the  15th 
day  of  August,  1891,  although  it 
was  not  filed  until  the  7th  day  of 
September;  and  as  no  supplemental 
petition  was  filed  the  appellants  in- 
sist that  evidence  of  violations  of 
law  after  the  verification  of  the  pe- 
tition was  inadmissible,  and  cannot 
be  considered.  It  was  said  in  Al- 
len V.  Newberry,  8  Iowa  69,  that 
'  evidence  cannot  be  given  of  mat- 
ter arising  after  the  commencement 
of  the  action,  whether  it  occurred 
before  or  after  the  plea  pleaded,  un- 
less the  foundation  has  been  laid  by 
proper  pleading.'  See  also,  Sigler 
V.  Gondon,  68  Iowa  441,  27  N.  W. 
372;    Code,   §2731.     The   petition    in 
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this  case  charges  that  the  defend- 
ants '  have  established  and  are  now  ' 
keeping  and  maintaining  a  nuisance. 
It  charges  a  continuing,  and  not  a 
past  offense,  and  proof  of  illegal 
acts  committed  at  any  time  after  the 
commencement  of  the  act  is  compe- 
tent." 

62.  No  Violation  of  Constitu- 
tional Right In  State  v.  Dono- 
van, 10  N.  D.  203,  86  N.  W.  709, 
the  statute  required  the  defendant, 
a  druggist,  to  keep  a  record  of  the 
sales  made  by  him,  including  the 
names  of  the  purchasers,  the  kinds 
and  quantities  sold,  and  the  purpose 
for  which  they  were  sold.  This 
record  was  received  in  evidence  to 
show,  in  an  action  for  the  abate- 
ment of  a  liquor  nuisance,  that  the 
defendant  had  miade  sales  to  ha- 
bitual drunkards  in  violation  of  the 
law.  It  was  contended  that  the  re- 
ception of  such  evidence  violated 
the  constitutional  right  of  the  de- 
fendant not  to  be  compelled  to  give 
incriminating  evidence  against  him- 
self, but  in  disposing  of  the  question 
unfavorably  to  the  defendant  the 
court  says :  "  The  books  in  question 
were  procured  by  counsel  for  the 
state  from  the  defendant  pursuant 
to  an  order  of  the  court,  and  were 
introduced  in  evidence  over  the  ob- 
jection of  the  defendant  '  that  the 
facts  disclosed  by  said  books  might 
tend  to  incriminate  him.'  The  ob- 
jection is  based  upon  §  13  of  the 
state  constitution,  which  provides 
that  no  person  shall  '  be  compelled 
in  any  criminal  case  to  be  a  witness 
against  himself,'  and  upon  the  fifth 
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VIII.  SEARCHES,  SEIZURES  AND   FORFEITURES. 

1.  Degree  of  Proof  Required.  —  In  a  proceeding  to  forfeit  intox- 
icating liquors  alleged  to  be  kept  with  the  intent  to  sell  unlawfully. 
the  Massachusetts  court  has  held  that  the  defendant's  illegal  keep- 
ing must  be  proved  beyond  a  reasonable  doubt.®^  In  Arkansas*^'*  and 
New  Hampshire®^  the  rule  obtains  that  a  preponderance  only  of 
the  evidence  is  required. 

2.  Character  of  Evidence  Required.  — That  the  liquors  were  so 
kept  must  be  proven  by  competent  evidence,®*  and  neither  the  affidavit 


amendment  to  the  federal  constitu- 
tion, containing  the  same  provision. 
This  constitutional  guaranty  has  been 
construed  to  protect  the  witnesses 
against  the  compulsory  production 
of  private  books  and  papers.  Boyd 
V.  U.  S.,  ii6  U.  S.  6i6,  6  Sup.  Ct. 
524,  29  L.  Ed.  746;  Counselman  v. 
Hitchcock,  142  U.  S.  547,  12  Sup. 
Ct.  195,  35  I..  Ed.  mo.  It  is  clear, 
however,  that  the  protection  afforded 
by  said  sections  wa§  not  available 
to  defendant  upon  the  facts  which 
here  exist,  and  that  the  books  were 
properly  admitted.  They  are  not 
private  documents,  but  are  public 
documents,  which  the  defendant  was 
required  to  keep,  not  for  his  private 
uses,  but  for  the  benefit  of  the  pub- 
lic, and  for  public  inspection.  They 
were  kept  in  pursuance  of  section 
7596,  Rev.  Codes,  which  provides 
that:  '  Every  druggist  shall  keep  a 
book  wherein  shall  be  recorded  daily 
all  sales  of  intoxicating  liquors 
made  by  him  or  his  employes,  show- 
ing the  name  and  residence  of  the 
purchaser,  the  kind  and  quantity  of 
the  liquors  sold,  and  the  date  of  the 
sale.  Such  record  and  affidavit  shall 
be  open  f9r  the  inspection  of  the 
public  at  all  reasonable  times  dur- 
ing business  hours,  and  any  person 
so  desiring  may  take  memoranda 
or  copies  thereof.'  The  succeeding 
section  makes  it  a  misdemeanor  for 
the  druggist  to  fail  to  keep  such 
record,  or  to  refuse  such  inspection. 
The  books  in  question  were  official 
registers,  and  were  competent  evi- 
dence of  the  facts  required  to  be  re- 
corded   therein." 

63.  Com.  V.  Certain  Intoxicating 
Liquors,  115  Mass.  142;  Com.  v.  Cer- 
tain Intoxicating  Liquors,  105  Mass. 
595- 


64.  Kirkland  v.   State    (Ark.),   78 

S.  W.  770. 

65.  State  v.  Barrels  of  Liquor, 
47  N.  H.  369. 

66.  Com.  V.  Intoxicating  Liquors, 
113  J\Iass.  22,. 

Evidence  Must  Be  Competent  Un- 
der   Usual    Legal    Rules State    v. 

Robinson,  2>2,  ^le.  564. 

rurpose  of  Sale.  —  Bailment In 

a  proceeding  to  destroy  intoxicating 
liquors,  where  the  statute  makes 
possession  of  liquors  on  certain 
premises  prima  facie  evidence  of 
their  being  kept  for  purposes  of  ille- 
gal sale,  the  presumption  of  the  stat- 
ute is  not  overcome  by  evidence  of 
a  bailment,  but  the  possessor  must 
prove  that  no  one  kept  the  liquors 
for  a  wrongful  purpose.  State  v. 
Intoxicating  Liquors,  109  Iowa  145, 
80  N.  W.  230. 

Upon  the  trial  of  a  libel  against 
intoxicating  liquors  seized  as  being 
kept  for  illegal  sale,  the  original 
complaint  and  warrant,  in  an  action 
in  an  inferior  court  from  which  an 
appeal  is  prosecuted,  are  admissible 
against  the  defendant.  State  v. 
Bartlett,  47   Me.   396. 

Where  a  statute  provided  that  in 
a  proceeding  for  a  forfeiture  it  must 
appear  "  by  satisfactory  evidence '' 
that  liquors  seized  are  intended  for 
sale  or  distribution  contrary  to  law, 
the  evidence  consisted  of  the  com- 
plaint, warrant,  officer's  return  and 
the  testimony  of  the  officer  himself 
by  whom  the  seizure  was  made.  No 
testimony  was  offered  on  the  part  of 
the  clamiant.  Upon  this  evidence 
the  liquors  seized  were  condemned. 
There  was  no  question  raised  as  to 
the  admissibility  of  such  evidence, 
and  in  holding  it  sufficient  the  court 
says :     "  The  evidence,  as  it  appears 
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contained  in  the  complaint,  the  warrant,  nor  the  return  of  the  officer 
thereto  can  be  received  as  evidence  of  such  fact."'' 

3.  Competency  of  Depositions.  —  Where  such  proceedings  are  held 
to  be  civil  in  their  nature,  rather  than  criminal,  depositions  may  be 
used  on  the  trial  as  in  other  civil  causes."'^ 

4.  Identity  and  Ownership.  —  The  evidence  of  the  officer  execut- 
ing a  warrant  of  seizure  is  admissible  on  the  ciuestion  of  the  identity 
of  the  liquors  seized."''  Declarations  as  to  the  ownership  of  liquors 
seized,  by  the  one  in  possession  of  them  at  the  time  of  the  seizure, 
are  admissible  where  the  declarant  is  himself  a  party  claimant.''" 
And  scmhlc  that  such  evidence  is  competent  even  if  the  declarant 
is  not  a  party  to  the  proceedings.''^  Entries  in  the  freight  book  of 
a  railroad  may  be  received  in  evidence  to  show  to  whom  prior  con- 
signments of  like  goods  similarly  billed  have  been  delivered,  where 
a  question  arises  as  to  the  consignee  of  the  goods.''- 


upon  the  record,  consisted  of  the 
complaint,  warrant,  officer's  return, 
and  the  testimony  of  the  officer  him- 
self by  whom  the  seizure  was  made. 
Upon  this  evidence  the  beer  was 
condemned.  Section  3819,  R.  L., 
under  which  such  condemnation 
was  passed,  provides  in  substance 
that  it  must  be  shown  by  '  satisfac- 
tory evidence  '  that  the  liquor  is  in- 
tended for  sale  or  distribution  con- 
trary to  law.  What  evidence  shall 
be  satisfactory  the  statute  does  not 
attempt  to  define.  There  is  no  pro- 
vision in  chapter  169,  R.  L.,  nor  do 
we  know  of  any  rule  of  evidence, 
repugnant  to  the  idea  that  such 
proof  as  was  offered  may  alone  con- 
stitute    such     satisfactory    evidence." 

67.  See  State  v.  Howley,  65  Me. 
100;  Nelson  v.  State,  53  Neb.  790, 
74  N.  W.  279. 

68.  State  v.  Barrels  of  Liquor, 
47  N.   H.  369. 

69.  State  v.  Bartlett,  47  Me.   396. 

70.  In  re  Morgan's  Liquors,  16 
R.  L  542,  18  Atl.  279. 

71.  In  re  Horgan's  Liquors,  16 
R.  L  542,  18  Atl.  279,  the  court  says : 
"  The  next  and  final  point  made  by 
the  claimants  is  that  the  court  below 
erred  in  admitting  in  evidence,  on 
the  trial  of  the  complaint  against 
the  liquors  and  the  vessels  contain- 
ing the  same,  the  declarations  of 
Morgan,  the  person  in  whose  pos- 
session they  were  found.  The  rea- 
son urged  in  support  of  the  objec- 
tion is  that  for  aught  that  appears 
the   liquors  may  be   the   property  of 
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other  persons  than  the  one  in  whose 
possession  they  were  found,  and 
hence  that  the  property  of  a  stranger 
to  the  proceedings  might  be  for- 
feited and  destroyed  without  notice 
to  him.  Several  witnesses  were  al- 
lowed to  testify  under  objection  as 
to  what  the  claimant,  Horgan,  had 
said  as  to  the  ownership  of  the  prop- 
erty seized.  There  was  proof  that 
it  was  found  in  his  possession,  that 
he  claimed  a  part  as  his  property, 
and  that  it  was  kept  for  sale  by  him 
in  violation  of  the  law.  Further- 
more he  was  made  a  party  to  the 
proceedings  by  being  summoned  in 
as  provided  by  section  24  of  said 
chapter  596,  and  duly  appeared,  and 
was  heard  by  counsel  as  a  claimant 
of  said  property.  We  think  that  the 
testimony  was  rightly  admitted. 
The  statement  was  by  a  party  in 
possession,  and  was  explanatory  of 
his  possession.  We  are  inclined  to 
think  it  would  have  been  admissible 
if  Horgan  was  not  a  party  claim- 
ant." 

72.  In  State  v.  McEvoy,  69 
Iowa  63,  28  N.  W.  437,  where  liq- 
uors seized  as  property  of  A  and  B 
were  claimed  by  the  railway  on  the 
ground  that  they  had  been  mis- 
takenly delivered  to  such  parties, 
such  entries  were  held  admissible, 
the  court  saying:  "The  railroad 
company  objected  to  the  introduc- 
tion, at  the  trial  in  the  court  below, 
of  certain  entries  in  its  freight  book 
kept  at  Bigelow,  showing  the  deliv- 
ery   of    prior    consignments    to    de- 
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5.  Proof  of  Place.  —  In  a  liquor  seizure  case,  the  offense  being 
local,  the  proof  must  establish  the  seizure  to  have  been  made  at  the 
place  charged.^^  And  a  charge  of  keeping  in  a  place  as  a  ground  for 
seizure  is  not  sustained  by  prodf  that  the  liquors  were  in  transit.^* 

IX.  CRIMINAL  PROSECUTIONS. 

1.  Presumptions  and  Burden  of  Proof.  —  A.  Statutory  Presump- 
tions. —  Constitutional  Law.  —  Statutes  providing  that  the 
drinking  of  liquors  on  the  premises  of  the  person  charged  shall  be 
presumptive  evidence  of  a  sale  with  intent  that  liquors  shall  be  thereon 
drunk ;"  that  the  possession  of  liquors,  except  in  a  private  dwelling, 
by  one  not  licensed  to  sell  shall  be  presumptive  evidence  of  an  intent 
to  sell  in  violation  of  law  l^**  or  that  the  delivery  of  intoxicating  liquors 
in  or  from  any  building  other  than  a  dwelling  shall  be  prima  facie 
evidence  of  a  sale,'^  are  constitutional.  Such  statutes  leave  it  open 
to  the  defendant  to  explain  or  qualify  the  evidentiary  fact.'^*     Where 


fendants  of  beer  made  by  the  con- 
signor. The  evidence,  we  think, 
was  pertinent  and  material,  as  it 
tended  to  show  the  course  of  busi- 
ness between  the  parties ;  thus  es- 
tablishing the  good  faith  of  the  com- 
pany, and  raising  the  presumption 
that  it  had  no  notice  that  the  beer 
should  be  held  until  it  was  paid 
for." 

73.  Place  Alleged  Must  Be 
Proven.  —  State  v.  Roach,  74  Me. 
562. 

74.  Keeping  at  a  Place. —  Transit 
Insufficient.  —  State  v.  Roach,  74 
Me.  562. 

75.  Drinking  en  Premises  as  Evi- 
dence of  Intent In  City  of  Au- 
burn V.  Merchant,  103  N.  Y.  143,  8 
N.  E.  484,  the  court  says :  "  Here 
the  act  which  is  made  prima  facie 
evidence  of  an  illegal  sale  takes 
place  upon. the  premises  of  the  per- 
son charged,  has  some  relation  to 
and  furnishes  some  evidence  of  the 
illegal  sale,  and  occurs  in  a  place 
where  liquors  are  authorized  to  be 
kept  and  sold.  To  make  drinking 
the  liquor  in  such  a  place  and  under 
such  circumstances  prima  facie  evi- 
dence of  an  illegal  sale  to  the  per- 
son drinking,  violates  no  constitu- 
tional guaranty.  It  leaves  a  party 
ample  opportunity  to  make  his  de- 
fense. It  is  specially  provided, 
what  is  now  the  general  law,  that 
the  party  can  be  a  witness  in  his  own 
behalf,  and  thus  it  can  never  be  dif- 


ficult to  show  what  the  facts  really 
are.  The  burden  of  proof  is  not 
even  really  changed.  The  statute 
enables  the  prosecution  to  make  a 
prima  facie  case  by  proof  of  the 
drinking.  But  the  defendant  can 
show  the  circumstances  attending 
the  drinking,  his  relations  thereto, 
and  any  other  facts  tending  to  ab- 
solve him  from  liability,  and  then, 
on  the  whole  case,  the  burden  rests 
upon  the  prosecution  to  establish  the 
alleged  sale.  The  defendant  has  the 
full  benefit  of  jury  trial  and  due  proc- 
ess of  law,  and  a  full  and  fair  op- 
portunity free  from  any  undue 
hindrance  or  embarrassment  to  make 
his  justification  and  defense.  Hence 
the  charge  resting  upon  the  statute 
was  not  erroneous." 

76.  State  v.  Sheppard,  64  Kan. 
451,  67  Pac.  870;  Durfee  v.  State, 
53  Neb.  214,  y:i  N.  W.  676;  Parsons 
z'.   Slate,  61   Neb.  244,  85  N.  W.  65. 

77.  State  v.  Hurley,  54  Me.  562; 
Com.  V.  Williams,  6  Gray  (Mass.)   i. 

78.  State  v.  Cunningham,  25 
Conn.  195 ;  State  v.  Sheppard,  64 
Kan.  451,  67  Pac.  870;  Durfee  v. 
State,  53  Neb.  214,  73  N.  W.  676; 
Parsons  v.  State,  61  Neb.  244,  85 
N.  W.  65. 

Under  a  statute  making  the  fact 
of  a  sale  of  liquors  by  a  druggist 
prima  facie  evidence  of  an  illegal 
sale,  the  state  must  make  out  also  a 
prima  facie  case  of  an  intention  to 
violate    the    statute    forbidding    sales 
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particular  facts  are  given  the  effect  of  a  prima  facie  proof  as  to  one 
crime,  they  will  not  have  a  like  effect  as  to  any  other  crime.''" 

B.  As  TO  License.  —  Where  a  valid  license  is  a  defense  to  a 
prosecution,  or  its  non-existence  is  an  essential  clement  of  the  crime 
charged,  the  rule  generally  obtains  that  the  burden  is  upon  the  defend- 
ant to  establish  the  existence  of  the  license.**^     There  are,  however, 


except  for  medical  purposes  before 
the  defendant  is  put  upon  proof  of 
his  good  faith.  Miles  v.  State,  5  W. 
Va.  524. 

79.  Where  the  statute  makes  the 
possession  of  a  government  Hcense 
prima  facie  evidence  of  conducting 
a  "  blind  tiger,"  such  fact  is  not 
prima  facie  evidence  of  the  illegal 
selling  of  liquor.  Liles  v.  State,  43 
Ark.  95. 

80.  United  States.  —  United 
States  V.  Devlin,  25  Fed.  Cas.  No. 
14,955;  United  States  v.  Nelson,  29 
Fed.  202. 

Alabama.  —  Tinker  v.  State,  96 
Ala.  us,  II  So.  383. 

Arkansas.  —  Evans  v.  State,  54 
Ark.  227,  15  S.  W.  360;  Hopper  v. 
State,  19  Ark.  143 ;  Williams  v. 
State,  35  Ark.  430;  Flower  v.  State, 
39  Ark.  209;  State  v.  Devers,  38 
Ark.  517;  Ruble  v.  State,  51  Ark. 
170,  10  S.  W.  262;  Rana  v.  State,  51 
Ark.  481,   II    S.   W.  692. 

Colorado.  —  Liggett  v.  People,  26 
Colo.  364,  58  Pac.  144. 

Florida.  —  Bauemel  v.  State,  26 
Fla.  71,  7  So.  371. 

Georgia.  —  Sharp  v.  State,  17  Ga. 
290. 

Illinois.  —  Noecker  v.  People,  91 
111.  468. 

Indiana.  —  Stevenson  v.  State,  65 
Ind.  409;  Taylor  v.  State,  49  Ind. 
555 ;   Shearer  v.   State,  7  Blackf.  99. 

Kansas.  —  State  v.  Harlan,  10 
Kan.  App.  346,  58  Pac.  274;  State  v. 
Goff,  61  Pac.  680. 

Kentucky.  —  Orme  v.  Com.,  21 
Ky.  L.  Rep.  1412,  55  S.  W.  19s; 
Haskill  V.  Com.,  3  B.  Mon.  342. 

Maine.  —  State  v.  Woodward,  34 
Me.  293;  State  v.  Churchill,  25  Me. 
306;   State  V.  Crowell,  25  Me.   171. 

Massachusetts.  —  Com.  v.  Bellows, 
115  Mass.  139;  Com.  v.  Leo,  no 
Mass.  414;  Com.  v.  Carpenter,  ico 
Mass.  204;  Com.  v.  Curran,  119 
Mass.    206;    Com.    v.    Rafiferty,    133 
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Mass.  574;  Com.  v.  Dean,  no  Mass. 

357. 

Michigan.  —  Smith  v.  Adrian,  i 
Mich.  495. 

Minnesota.  —  State  v.  Tisdale,  54 
Minn.  105,  55  N.  W.  903;  State  v. 
Bach,  36  Minn.  234,  30  N.  W.  764; 
State  V.  Schmail,  25  Minn.  370;  State 
V.  Ahern,  54  Minn.  195,  55  N.  W. 
959- 

Mississippi.  —  Fairly  v.  State,  63 
Miss.  2S^ ;  Easterling  v.  State,  35 
Miss.  210;  Thomas  v.  State,  ^y 
Miss.  353;  Pond  v.  State,  47 
Miss.  39. 

Missouri.  —  Schmidt  v.  State,  14 
Mo.  137;  State  V.  Edwards,  60  Mo. 
490;  State  V.  Geise,  39  Mo.  App. 
189;  State  V.  Wilson,  39  Mo.  App. 
114;  State  V.  Finn,  38  Mo.  App.  504. 

Nebraska.  —  Hornberger  v.  State, 
47  Neb.  40,  66  N.  W.  23. 

Neiv  Hampshire.  —  State  v.  Fos- 
ter, 23  N.  H.  348,  55  Am.  Dec.  191 ; 
State  V.  Simons,  17  N.  H.  83. 

Netv  Jersey.  —  Jackson  v.  City  of 
Camden,  48  N.  J.  L.  89,  2  Atl.  668; 
Treasurer  City  of  Plainfield  v.  Wat- 
son, 57  N.  J.  L.  525,  31  Atl.  1040; 
Fredericks  v.  City  of  Passaic,  42  N. 
J.  L.  87. 

Neiv  York.  —  Jefferson  v.  People, 
10 1  N.  Y.  19,  3  N.  E.  797 ;  Potter  v. 
Deyo,  19  Wend.  361 ;  Schwab  v. 
People,  4  Hun  520;  People  v.  Max- 
well, 83  Hun  157,  31  N.  Y.  Supp. 
564. 

North  Carolina.  —  State  v.  Morri- 
son, 14  N.  C.  299;  State  V.  Sorrell, 
98  N.  C.  738,  4  S.  E.  630;  State  v. 
Welbourne,  87  N.  C.  529;  State  v. 
Emery,  98  N.  C.  668,  3  S.  E.  636. 

Oregon.  —  State  v.  Cutting,  3  Or. 
260. 

Pennsylvania.  —  Com.  v.  Diebo, 
29  Leg.  Intel.  158;  Com.  v.  Wenzel, 
24  Pa.  Super.  Ct.  467. 

Rhode  lihind.  —  State  v.  HSggins, 
13  R.  I.  330;  State  V.  Hoxsie,  15  R. 
I.  I,  22  Atl.  1059,  2  Am.  St.  Rep. 
838. 
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some  decisions  which  hold  that  where  the  non-existence  of  a  Hcense  is 
necessary  to  the  offense  charged,  though  a  negative  fact,  the  state 
has  the  burden  to  prove  it.^^  The  rule  stated  as  generally  obtaining 
applies  also  in  prosecutions  against  one  selling  as  agent  of  another,^' 
but  where  one  aids  and  abets  another  only  to  make  the  particular 
unlawful  sale,  the  state  must  assume  the  burden  of  showing  no 
license.*^  Where,  however,  the  existence  of  a  license  is  an  essential 
element  of  the  charge,  as  where  the  offense  can  be  committed  only 
by  a  licensed  dealer,  the  prosecution  has  the  burden  of  proving  the 
existence  of  the  license.^* 

C.  Statutory  Exceptions.  —  Where  liquors  may  be  sold  in 
excepted  cases  only,  sales  generally  being  forbidden,  by  the  great 
weight  of  authority  the  state  is  not  required  to  negative  the  excep- 
tions of  the  statute,  but  the  defendant  has  the  burden  of  proving  that 
the  sale  is  within  the  excepted  class.®^ 


South  Carolina.  —  State  v.  Geuing, 

I  McCord  573. 

Texas.  —  Lucio  z'.  State,  35  Tex. 
Crim.  320,  33   S.   W.  358. 

Vermont.  —  State  v.  Nulty,  57  Vt. 
543;  State  V.  Fisher,  35  Vt.  584. 

Washington.  —  State  v.  Sheltoii, 
16  Wash,  590,  48  Pac.  258. 

81.  Com.  V.  Thurlow,  24  Pick. 
(Mass.)  374;  Com.  v.  Livermore,  2 
Allen  (Mass.)  292;  Com.  v.  Lahy, 
8  Gray  (Mass.)  459;  Com.  v.  Locke, 
114  Mass.  288;  State  v.  Kuhuke,  26 
Kan.  405;  State  v.  Nye,  32  Kan. 
201,  4  Pac.  134;  Hepler  v.  State,  58 
Wis.  46,  16  N.  W.  42;  Mehan  v. 
State,  7  VVis.  670.  See  State  v. 
Evans,  50  N.   C.  250. 

Rule  Changed  by  Statute — In 
the  states  of  Kansas  and  Massa- 
chusetts statutes  have  been  enacted 
which  change  the  rule,  as  to  the 
burden  on  the  question  of  license, 
first  adopted  by  the  courts  in  those 
states.  See  cases  cited  in  preceding 
note. 

82.  Rana   v.    State,    51    Ark.    481, 

II  S.  W.  692;  State  v.  Devers,  38 
Ark.  518;  State  v.  McNeary,  14  ^lo. 
App.  410. 

Agent  of  Importer.  —  Burden  on 
Defendant — Com.  v.  Zelt,  138  Pa. 
St.  615,  21  Atl.  7,  II  L.  R.  A.  602. 
The  burden  is  on  one  to  show  that 
he  sold  liquors  for  another  as  his 
agent,  and  that  such  other  was  duly 
licensed  to  sell.  State  v.  Devers,  38 
Ark.  518;  Berning  v.  State,  51  Ark. 
550,    II    S.   W.  882. 


83.  Berning  v.  State,  51  Ark.  550, 
II   S.  W.  882. 

84.  Selling  on  Sunday — In  a 
prosecution  against  a  dealer  for  sell- 
ing on  Sunday,  the  state  must  show 
that  the  defendant  was  licensed  to 
sell  under  the  statute.  State  v. 
Kurtz,  64  Mo.  App.  123,  2  Mo.  App. 
Rep.  913 ;  City  of  Bloomington  v. 
Strehle,  47  111.  72. 

Keeping  Open  After  Hours.  — It 
must  be  shown,  in  a  prosecution  for 
the  keeping  open  at  11  o'clock  even- 
ings, in  violation  of  an  ordinance 
which  commands  closing  at  that 
hour,  that  the  defendant  was  a  dealer 
duly  licensed.  City  of  Jordan  v. 
Nicolin,  84  Minn.  370,  87  N.  W.  916. 

Obstructing    View    of    Place     of 

Sale The    same   proof    is    required 

on  a  charge  of  obstructing  the  view 
of  the  place  of  sale.  State  v.  Brad- 
ford, 13  S.  D.  201,  83  N.  W.  47. 

Exposing  for  Sale  on  Sunday. 
Houtsch  v.  Jersey  City,  29  N.  J.  L. 
316. 

85.  Defendant  Has  Burden  to 
Show  Sale  Within  Excepted  Class. 
Georgia.  —  Tigner  v.  State,  119  Ga. 
114,  45  S.  E.  looi.  See  Hicks  v. 
State,  108  Ga.  749,  32  S.  E.  665. 

Illinois.  —  Harbaugh  v.  City  of 
Monmouth,  74  111.  367. 

lou-a.  —  State  z'.  Thompson,  74 
Iowa  119,  37  N.  W.  104;  Shear  v. 
Green,  73  Iowa  688,  36  N.  W.  642; 
State  V.  Becker,  20  Iowa  438;  State 
z:  Cloughly,  73  Iowa  626,  35  N.  W. 
652;  State  V.  Curley,  33  Iowa  359. 
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D.  CoNSivNT  OF  ParivNT.  —  Tlic  statc  is  not  required  upon  a  prose- 
cution for  selling  liquor  to  a  minor  to  prove  the  parent's  lack  of 
consent.®" 

E.  Agency  of  Defendant.  — The  burden  is  on  the  defendant  to 
prove  that  he  sold  as  the  agent  of  another,  and  that  such  other  was 
authorized  to  make  the  particular  sale.**^ 

F.  Sale  to  Guest  of  Innkeeper.  —  The  burden  is  upon  the 
defendant  to  show  that  the  sale  was  lawful  because  made  to  a  guest 
at  his  hotel.®® 

Cj.  Purchaser's  Certificate  or  Request.  —  The  burden  is 
upon  the  defendant  to  establish  any  legal  certificate  of  use  or  request 


Nezv   Hampshire.  —  State 
Glynn,  34  N.  H.  422. 

Nciv  York. — In  re  Cullinan,  45 
Misc.  497,  92  N.  Y.  Supp.  802;  Peo- 
ple 7'.  Clark,  61  App.  Div.  500,  70 
N.  Y.  Supp.  594;  In  re  Lyman,  28 
App.  Div.  127,  50  N.  Y.  Supp.  977- 

Physicians'     Use     of    Liquors     in 

Compounding  Medicines Nor  need 

the  state  prove  the  absence  of  facts 
that  bring  a  case  within  the  excep- 
tion that  a  licensed  physician  may 
keep  and  use  liquors  in  making  up 
his  prescriptions.  Hines  v.  State, 
93  Ga.  187,   18  S.  E.  558. 

liquors     Made      From     Products 

Grown    Within    the    State Where 

the  statute  forbids  the  sale  of  liquors, 
except  such  as  are  made  from  cer- 
tain products  grown  within  the 
state,  the  defendant  must  bring 
himself  within  the  exceptions.  State 
V.  Miller,  53  Iowa  84,  4  N.  W.  838; 
State  V.  Harris,  64  Iowa  287,  20  N. 

w.  439. 

Interstate  Commerce —  So  the  de- 
fendant has  the  burden  of  proving 
that  the  sales  complained  of  were 
of  liquors  in  original  packages  and 
not  wfthin  the  inhibition  of  the  state 
law,  or  that  he  was  an  importer. 
State  V.  Guisenhause,  20  Iowa  227; 
State  V.  Robinson,  49  Me.  285.  And 
the  same  rule  would  apply  in  a  pros- 
ecution against  an  agent.  Com.  v. 
Zelt,  138  Pa.  St.  615,  21  Atl.  7,  II 
I..  R.  A.  602. 

Sales  to  Excepted  Classes —  It  is 
not  necessary  for  the  prosecution  to 
show  by  direct  evidence  that  re- 
peated sales  of  liquors,  permitted  to 
be  drunk  on  the  premises,  were  not 
made  to  excepted  persons  to  whom 
the   law  permitted  them  to  be   sold. 
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86.  Alabama.  —  Farrall  v.  State, 
32  Ala.  557 ;  Freiberg  v.  State,  94 
Ala.  91,   10  So.  703. 

Arkansas.  —  Edgar  v.  State,  37 
Ark.  219;  Pounders  v.  State,  2>7 
Ark.  399. 

Georgia.  —  Dixon  v.  State,  89  Ga. 
785,  15  S.  E.  684. 

Illinois.  —  Monroe  v.  People,  113 
III.  670;  Birr  v.   People,  113  111.  645. 

Texas.  — ■  Hannaman  v.  State 
(Tex.  Crim.),  2,2,  S.  W.  538;  Kuhn 
V.  State,  34  Tex.  Crim.  85,29  s.  W. 
272;  Jones  V.  State,  32  Tex.  Crim. 
no,  22  S.  W.  149;  Reynolds  v. 
State,  32  Tex.  Crim.  36,  22  S.  W.  18. 

West  Virginia.  —  State  v.  Cain,  9 
W.  Va.  559- 

87.  Rana  v.  State,  51  Ark.  481, 
II  S.  W.  692;  State  V.  Devers,  38 
Ark.  517. 

Agent  of  Importer — The  burden 
is  on  the  defendant,  prosecuted  for 
selling  without  a  license,  to  show 
that  he  made  the  sale  complained 
of  as  an  agent  for  an  importer  of 
liquors.  Com.  v.  Zelt,  138  Pa.  St. 
615,  21  Atl.  7,  II  L.  R.  A.  602.  So 
where  the  statute  requires  that  a 
seller  shall  take  oath  not  to  adulter- 
ate his  liquors,  and  give  bond  be- 
fore selling  or  engaging  in  the  sale 
of  liquors,  an  agent  prosecuted  for 
a  violation  of  such  law  has  the  bur- 
den to  prove  the  compliance  by  his 
principal  with  the  provisions  of  the 
law.  State  v.  O'Connor,  65  Mo. 
App.   324- 

88.  Lehman  v.  District  of  Colum- 
bia, 19  App.  D.  C.  217;  Com.  V. 
Regan,  182  Mass.  22,  64  N.  E.  407; 
Com.  V.  Towle,  138  Mass.  490. 
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authorizing  the  sale  under  the  statute.^**     But  such  certificate  or  state- 
ment of  use  is  not  conclusive  in  the  defendant's  behalf.-'" 

H.  Illegal  Transportation.  —  In  a  prosecution  for  carrying 
liquors  into  a  town  which  forbids  sales  therein,  the  burden  is  on  the 
state  to  show  that  such  town  is  of  the  class  alleged.''^ 

1.  Prksumption  of  Sale  Rather  Than  Gift.  —  Where  liquors 
are  handed  over  the  counter  to  a  person  at  his  request  the  trans- 
action will  be  presumed  to  be  a  sale  rather  than  a  gift.'*- 

J.  As  TO  Purchaser.  —  In  a  prosecution  for  selling  to  a  forbid- 
den class,  as  to  a  minor ,^^  or  a  person  of  intemperate  habits,"*  the 
state  of  course  has  the  burden  to  prove  that  the  purchaser  was  of 
the  class  to  whom  sales  are  forbidden. 

2.  Competency  of  "Witnesses.  —  Where  the  statute  imposes  no 
penalty  upon  the  purchaser  in  an  illegal  sale,  the  purchaser  may  be 
compelled  to  testify  against  the  seller."^  Nor  does  his  evidence 
require  corroboration,  ,as  that  of  an  accomplice.^*^  Inhabitants  of  a 
town  where  an  offense  is  alleged  to  have  been  committed  are  com- 
petent witnesses  for  the  state  against  an  inhabitant  of  the  same  town, 
though  the  town  would  be  entitled  to  the  penalty  incurred.®"^  A  minor 
may  testify  as  to  his  age,'-*^  and  it  is  no  proper  objection  to  a  convic- 


89.  State  v.  Gregory,  no  Iowa 
624,  82  N.  W.  335 ;  Com.  v.  Perry, 
148  Mass.  160,  19  N.  E.  212. 

Physician's  Requisition  or  Pre- 
scription  So    also    the    defendant 

who  would  justify  his  sales  to  a 
person  of  known  intemperate  habits 
by  a  requisition  from  a  physician 
to  sell  to  him  has  the  burden  of 
proving  such  as  a  defense.  Atkins 
V.  State,  60  Ala.  45. 

90.  State  V.  Thompson,  74  Iowa 
119,  37  N.  W.   104. 

Where  a  druggist  is  authorized  to 
sell  liquors  for  medical  purposes 
only,  he  must  act  in  good  faith  in 
making  a  sale,  and  the  mere  state- 
ment of  the  purchaser's  purpose,  in 
form  legal,  will  not  constitute  a  de- 
fense where  the  circumstances  show 
that  the  real  purpose  of  the  sale  was 
illegal.  State  v.  Knowles,  57  Iowa 
669,  II  N.  W.  620. 

91.  Com.  V.  Babcock,  no  Mass. 
107. 

92.  In  Dant  v.  State,  106  Ind.  79, 
5  N.  E.  870,  the  defendant  was 
prosecuted  for  unlawfully  selling  on 
Sunday.  The  evidence  showed  that 
the  liquor  sold  had  been  handed  over 
the  counter  to  another  at  his  request 
without  more.     It  was  objected  that 


the  transaction  should  be  held  a  gift 
only,  but  the  court  on  appeal  held 
that  a  sale  rather  than  a  gift  would 
be   presumed. 

93.  Lindner  v.  State,  93  Ind.  254; 
Amsden  v.  State,  52  Ind.  454. 

94.  Tatum  v.  State,  63  Ala.  147; 
Jones  V.  State,  100  Ala.  88;  Zeizer 
V.  State,  47  Ind.  129;  Doland  v. 
State,   122  Ind.   141,  23  N.  E.  761. 

95.  State  v.  Teahan,  50  Conn.  92; 
Wakeman  v.  Chambers,  69  Iowa 
169,  28  N.  W.  498;  Com.  z/.  Willard, 

22  Pick.  (Mass.)  476;  Com.  v.  Kim- 
ball, 24  Pick.  (Mass.)  366;  State  v. 
Baden,  37  Minn.  212,  34  N.  W.  24; 
State  V.  Peterson,  41  Vt.  504;  State 
V.  Rand,  51    N.  H.  361. 

96.  Purchaser  Not  an  Accomplice. 
Harrington  Z'.  State,  36  Ala.  236; 
State  V.  Teahan,  50  Conn.  92 ;  State 
V.  Baden,  37  Minn.  212,  34  N.  W.  24. 

97.  Inhabitants  of  Town  Recov- 
ering   Penalty.  —  State    v.    Stewart, 

23  Me.  Ill;  State  v.  Woodward,  34 
Me.  293. 

98.  Bain  v.  State,  61  Ala.  75 ;  Ed- 
gar V.  State,  27  Ark.  219;  Pounders 
V.  State,  37  Ark.  399;  Ehlert  v. 
State,  93  Ind.  76;  Reed  v.  State 
(Tex.  Crim.),  29  S.  W.  1074;  State 
z:  Cain,  9  W.  Va.  559. 
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tion  npoasudi  evidence  that  his  parents,  who  are  Hving,  arc  not  called 
to  testify.""  The  prosecution  is  not  restricted  to  the  testimony  of 
the  alleged  purchaser  on  the  question  of  an  unlawful  sale.^  Nor  is 
it  any  objection  to  the  testimony  of  a  witness  that  he  was  a  private 
detective,  and  made  a  purchase  merely  to  procure  evidence  against 
the  defendant,'^  On  the  trial  of  a  charge  for  keeping  liquors  with 
intent  to  sell  unlawfully,  an  officer  who  searched  defendant's  place 
may  testify  as  to  what  liquors  he  found,  without  its  being  first  shown 
that  the  (lefendant  was  present  at  the  time  the  search  was  made.^ 

3.  Admissibility  and  Relevancy.  —  A.  Best  and  Secondary  Evi- 
dence. —  a.  Federal  License.  —  Parol  evidence  of  the  contents  of  a 
license,  without  accounting  for  failure  to  produce  the  document,  is 
not  admissible,'*  though  of  course  it  is  competent  to  require  a  defend- 
ant to  testify  to  the  fact  of  having  an  internal  revenue  license  in  a 
prosecution  for  selling  without  a  state  license".^  So  the  issuance  of 
a  'federal  license  or  the  payment  of  the  special  federal  tax  may  be 
shown  by  either  the  original"  or  an  examined'^  copy  of  so  much 
of  the  internal  revenue  collector's  record  of  persons  who  have  paid 
the  tax  on  liquor  selling  as  relates  to  the  defendant  to  show  the 
defendant's  occupation  as  a  liquor  dealer.  Where  a  federal  license 
hanging  on  a  wall  of  a  defendant's  place  is  sought  to  be  proved 
only  to  establish  a  full  description  of  the  premises,  a  witness  may 
state  that  the  paper  purported  to  be  such  a  license,  and  may  detail 
the  contents  of  it.* 

b.  Prescription.  —  The  contents  of  a  written  prescription  cannot 
be  proved  by  parol  unless  the  absence  of  the  writing  is  accounted  for.^ 


99.  In  the  case  of  State  v.  Cain, 
9  W.  Va.  559,  it  was  held  that  a  re- 
quest for  the  following  instruction 
was  properly  refused:  "Unless  it 
is  proved  beyond  a  reasonable  doubt 
by  the  best  evidence  of  which  the 
case  will  admit,  and  the  evidence  of 
the  minor  himself  is  not  such  evi- 
dence, that  the  minor  was,  at  the 
time  of  the  alleged  selling  to  him  of 
intoxicating  liquor  by  defendant,  vm- 
der  the  age  of  twenty-one  years, 
they  must  find  the  defendant  not 
guilty," 

1.  Com.  V.  Tinkham,  14  Gray 
(Mass.)    12. 

2.  People  V.  Whitney,  105  Mich. 
622,  63  N.  W.  765;  State  V.  Baden, 
37  Minn.  212,  34  N.  W.  24;  State 
V.  Rollins,  yy  Me.  380. 

The  fact  that  a  witness  bought 
liquor  of  defendant  for  the  purpose 
of  prosecution  merely  affects  his 
credibility,  and  is  not  cause  for  ex- 
cluding his  testimony,  if  the  prose- 
cuting officers  were  not  concerned  in 
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the  purchase.     People  v.  Murphy,  93 
Mich.  41,  52  N.  W.  1042. 

3.  Com.  V.  Purtle,  11  Gray 
(Mass.)    78. 

4.  Clark  v.  Adams,  80  Miss.  219, 
31  So.  746;  Snyder  v.  State,  78 
Miss.  366,  29  So.  78;  Henderson  v. 
State  (Tex.  Crim.),  39  S.  W.  116; 
Pitner  v.  State,  2)7  Tex.  Crim.  268, 
39  S.  W.  662. 

5.  Collins  V.  State  (Tex.  Crim.), 
84  S.  W.  58s  ;  Clark  v.  State,  40  Tex. 
Crim.  127,  49  S.  W.  85. 

6.  State  V.  Gorham,  65  Me.  270; 
State  V.  Wiggin,  72  Me.  425. 

7.  Examined  Copy  of  Collector's 
Records  Admissible.  —  State  v. 
Lynde,  yy  Me.  561,  i  Atl.  687;  State 
V.  Howard,  91  Me.  396,  40  Atl.  65 ; 
Gerstemkern  v.  State,  38  Tex.  Crim. 
621,  44  S.  W.  503 ;  Gersteman  v. 
State,  35  Tex.  Crim.  318,  2,2  S.  W. 
357- 

8.  Com.  V.  Brown,  124  Mass.  318. 

9.  State  V.  Hendrix,  98  Mo.  374, 
II   S.  W.  728. 
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c.  Payment  of  License  Tax.  —  The  testimony  of  the  officer  author- 
ized by  law  to  receive  payment  of  a  Hcense  is  the  proper  evidence 
as  to  the  payment  of  such  a  tax,  rather  than  his  records.^" 

d.  Parent's  Order  to  Sell  to  Miyior.  —  The  written  order  given  by 
the  parent  to  the  dealer  to  sell  to  .a  minor  child  of  the  former  is 
the  best  evidence  of  its  contents.^ ^ 

e.  Labels,  Brands,  Etc.  —  The  best  evidence  rule  does  not  require 
that  the  labels  and  brands  on  vessels  in  the  defendant's  place  be 
produced  or  accounted  for/- 

f .  Druggist's  Register  of  Sales.  —  It  seems  that  the  number  of 
sales  made  by  a  druggist  as  shown  by  his  register  may  be  proved 
without  producing  or  accounting  for  the  absence  of  the  register.^ ^ 


Thus  parol  evidence  is  inadmissi- 
ble to  show  the  quantity  of  liquor 
called  for  by  the  prescription  or  the 
person  for  whose  use  the  liquor  was 
desired.  Dobson  v.  State,  5  Lea 
(Tenn.)    271. 

Purchaser's  Statement  of  Purpose 
Not  Conclusive  Against  the  State. 
It  is  competent  for  the  prosecution 
to  show  as  against  a  seller  of  liquors 
that  the  purpose  for  which  liquors 
were  desired  was  different  from  that 
recited  in  the  certificate  given  by  the 
purchaser  to  the  defendant.  Com. 
V.  Gould,  158  Mass.  499,  33  N.  E. 
656. 

10.     Record  of  Payment  Not  Best 

Evidence In  People  v.  Paquin,  74 

Mich.  34,  41  N.  W.  852,  the  court 
held  that  the  testimony  of  the  offi- 
cer authorized  to  receive  payment 
was  the  best  evidence  of  non-pay- 
ment of  the  tax,  saying :  "  In  per- 
mitting the  deputy  county  treasurer 
to  testify  orally  that  the  defendant 
had  not  paid  the  tax  required  by  law, 
the  rule  of  evidence  requiring  the 
production  of  the  best  evidence  to 
substantiate  that  fact  was  not  vio- 
lated. The  fact  to  be  proved  was 
the  non-payment  of  the  tax.  The 
best  evidence  that  the  defendant  had 
not  paid  it  was  the  testimony  of  the 
officer  to  whom  the  law  required  it 
should  be  paid.  The  county  treas- 
urer is  not  required  to  keep  a  rec- 
ord of  those  who  pay.  He  is  merely 
required  to  report  to  the  county  clerk 
at  the  end  of  each  month  the  name 
of  each  person  paying  a  tax  during 
said  month.  The  absence  of  de- 
fendant's name  upon  such  report 
would  at  most  be  only  presumptive 


evidence  that  the  tax  had  not  been 
paid  at  the  end  of  the  preceding 
month,  and  no  evidence  at  all  that  he 
had  not  paid  it  between  the  end  of 
the  month  and  the  date  charged  in 
the  information." 

11.  State  V.  Gillespie,  47  W.  Va. 
336,  34  S.  E.  733- 

12.  Com.  V.  Blood,  11  Gray 
(Mass.)    74. 

13.  In  Com.  V.  Stevens,  155 
Mass.  291,  29  N.  E.  508,  where  the 
question  was  presented,  the  court 
says :  "  If,  in  the  present  case,  the 
presiding  justice  had  excluded  the 
evidence,  unless  the  defendant  had 
failed  to  produce  the  book  on  notice, 
we  cannot  say  that  his  ruling  would 
have  been  erroneous.  On  the  other 
hand,  this  was  not  an  ordinary 
writing  or  a  public  record.  It  was 
a  register,  required  by  the  statute 
to  be  kept  as  a  part  of  the  business 
done  by  the  defendant  under  his  li- 
cense. Its  form  is  prescribed  by  the 
statute.  The  pages  are  to  be  di- 
vided into  eight  columns,  each  col- 
umn with  a  prescribed  heading  un- 
der which  the  entries  are  to  be  made 
showing  the  required  particulars  in 
regard  to  each  sale.  These  particu- 
lars must  be  entered  at  the  time  of 
every  sale. 

"  The  statute  contemplates  that 
this  book  shall  all  the  time  be  kept 
at  the  store  of  the  apothecary,  and 
provides  that  it  shall  at  all  times  be 
open  to  the  inspection  of  certain  offi- 
cers mentioned.  The  witness  was 
one  of  these  officers,  and  he  was  al- 
lowed to  testify  to  the  number  of 
entries  of  sales  within  a  specified 
time.     Neither  the   witness   nor   any 
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g.  BUI  of  Sale  of  Liquors.  —  The  testimony  of  the  ptirchaser  of 
liquors  is  not  better  evidenee  of  the  sale  than  the  bill  of  sale  itself.'* 

h.  Officer's  Return  to  Search  Warrant.  —  The  return  to  a  search 
warrant  is  not  exclusive  evidence  of  what  was  done  under  it.^^  But 
the  ofificer's  return  to  a  search  and  seizure  process,  in  a  former  pro- 
ceeding, may  be  received  in  evidence  as  a  part  of  the  record  of  the 
judgment  in  the  earlier  proceeding.^" 

i.  Wife's  Notice  A' at  to  Sell.  —  The  wife's  notice  to  the  dealer  not 
to  sell  liquors  to  her  husband  may  be  proven  by  parol  in  a  prose- 
cution for  selling  to  the  husband.^'' 

B.  Documentary  Evidence. — a.  Certificates  and  Applications 
of  Customers.  —  Certificates  taken  by  a  pharmacist  from  customers 
purchasing  liquors  from  him  are  admissible  against  him  upon  a 
prosecution  for  unlawful  selling  as  proof  of  sale,^^  and  the  signa- 
tures need  not  be  proved.^** 


other  of  the  officers  of  the  common- 
wealth had  the  right  to  take  the 
book  from  the  defendant  and  bring 
it  to  the  court,  and  there  would  be 
some  force  in  a  suggestion  that  a 
notice  to  the  defendant  to  produce 
it  to  be  used  in  evidence  would  have 
been  inconsistent  with  a  proper  re- 
gard for  duty  of  the  defendant  to 
keep  it  where  the  entries  of  sales 
might  be  made  immediately  in  it  so 
long  as  he  continued  to  do  business 
under  his  license.  The  particulars 
of  the  entries  in  evidence  and  the 
precise  words  written  in  the  register 
were  not  in  question.  It  has  been 
held  that  the  language  of  a  license 
hanging  on  the  wall  of  a  liquor  deal- 
er's shop  may  be  testified  to  orally. 
Com.  V.  Brown,  124  Mass.  318. 
This  decision  does  not  cover  the 
case  at  bar ;  but  there  is  some  ground 
for  contending  that  the  number  of 
sales  found  recorded  in  the  register 
should  be  considered  as  a  fact  in  the 
mode  of  conducting  the  defendant's 
business,  to  be  observed  by  a  police 
officer  in  the  performance  of  his 
duty  of  inspecting  the  register,  and 
to  be  testified  to  like  any  other  ma- 
terial fact  apparent  to  the  observer. 
Such  evidence  was  received  without 
objection  in  Com.  v.  Perry,  148 
Mass.  160,  19  N.  E.  Rep.  212.  We 
are  not  convinced  that  there  was 
such  an  error  in  this  particular  as 
to  entitle  the  defendant  to  a  new 
trial." 

14.  State  V.  Munger,   15  Vt.  290. 

15.  Com.    V.    McCue,     121     Mass. 
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358;  State  V.  Stevens,  47  Me.  357- 
On  a  prosecution  for  having  in 
possession  intoxicating  liquors  with 
intent  to  sell,  a  warrant  for  the 
search  of  the  defendant's  premises, 
issued  and  executed  before  the  filing 
of  the  information,  and  the  return 
thereto  showing  the  finding  and  seiz- 
ure of  liquors  on  the  defendant's 
premises,  are  not  admissible  as  inde- 
pendent evidence.  Nelson  v.  State, 
S3  Neb.  790,  74  N.  W.  279. 

16.  State  z'.  Lang,  63  Me.  215. 

17.  McCormack  v.  State,  133 
Ala.  202,  32  So.  268. 

18.  State  V.  Elliott,  45  Kan.  525, 
26  Pac.  55. 

Purchaser's  Certificate  Admissible 
Against  Dealer.  —  In  the  case  of 
State  V.  Huff,  76  Iowa  200,  40 
N.  W.  720,  the  court  says :  "  It  is 
contended  in  behalf  of  the  defend- 
ant that  it  was  error  to  admit  the 
certificates,  because  they  were  not 
shown  to  be  public  records.  It  is 
true  there  was  no  such  showing,  but 
they  were  not  introduced  as  public 
records.  They  showed  on  their  face 
that  they  were  the  certificates  used 
by  the  defendant,  and  when  they 
were  identified  by  the  witnesses  as 
certificates  upon  which  they  pur- 
chased liquors  from  the  defendant 
they  were  competent  evidence  cor- 
roborating the  witnesses,  and  evi- 
dence in  the  nature  of  admissions  by 
defendant  that  he  had  made  the  sale 
of  which  they  purported  to  be  the 
certificates." 

19.  In     Slate     v.    Thompson,     74 
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b.  Physician's  Prescription.  —  A  physician's  prescription  may 
upon  a  prima  facie  showing  that  a  sale  of  liquors  was  made  thereon 
be  used  for-°  or  against-^  a  druggist. 

c.  Druggist's  Report  of  Sales.  —  Where  the  statute  requires  a 
druggist  regularly  to  make  written  reports  of  sales  by  him  of  liquors 
such  reports  are  admissible  against  him  as  public  records,^^  and  evi- 
dence of  the  identity  of  his  signature  to  such  reports  is  not  required 
to  render  them  admissible  against  him.-^ 

d.  Returns  to  Internal  Revenue  Officers.  —  Returns  made  by  a 
defendant  to  the  internal  revenue  collector  are  admissible  against 
him.2* 

e.  Bill  of  Sale.  —  A  bill  of  sale  of  liquors  is  admissible  against  the 


Iowa  119,  37  N.  W.  104,  the  court, 
on  this  question,  says :  "  It  is  in- 
sisted that  the  court  erred  in  refus- 
ing to  strike  from  the  evidence  all 
the  applications  for  purchases  the 
signatures  whereof  had  not  been 
identified  or  proved.  These  papers 
were  documents  procured  bj'  defend- 
ant, upon  which  he  attempted  to 
justify  his  acts  of  selling;  he  surely 
cannot  dispute  them.  They  consti- 
tute evidence  which  he  attempted 
to  make  for  himself;  he  cannot  dis- 
pute it.  Whether  the  signatures  are 
true  or  false,  the  applications  were 
properly  in  evidence  to  show  the 
facts  upon  which  defendant  bases 
his  defense  that  the  sales  were  law- 
fully made." 

20.  A  prescription  taken  by  a 
druggist's  clerk  is  admissible  in  the 
clerk's  behalf  in  a  prosecution 
against  him.  State  v.  Russell,  99 
Mo.  App.  373,  73   S.  W.  297. 

Where  a  druggist  is  authorized  to 
sell  liquors  only  on  prescription  of 
a  regularly  licensed  and  practicing 
physician,  it  must  be  shown,  pre- 
liminary to  the  admissibility  of  the 
prescription  in  the  defendant's  be- 
half, that  it  v>as  given  by  such  a 
physician  as  the  law  contemplates. 
State  V.   Millikan,  24  Mo.  App.  462. 

So  the  prescription  must  be  in  the 
form,  and  contain  the  facts,  required 
by  the  statute.  State  v.  Tetrick,  34 
W.  Va.  137,  II  S.  E.  1002;  State  v. 
Davis,  76  Mo.  App.  586. 

21.  Com.  z'.  Duprey,  180  Mass. 
523,  62  N.  E.  726. 


22.  Admissibility  of  Druggists' 
Reports  of  Sales.  ^  State  v.  Smith, 
74  Iowa  580,  38  N.  W.  492;  State  v. 
Thompson,  74  Iowa  119,  37  N.  W. 
104 ;  State  v.  Cummins,  76  Iowa 
133,  40  N.  W.  124. 

23.  Execution  and  Identity  Need 
Not  Be  Proved.  —  In  State  v.  Thomp- 
son, 74  Iowa  119,  S7  N.  W.  104,  the 
court,  speaking  on  this  subject, 
say :  "  It  is  insisted  that  the  re- 
ports of  defendant  of  the  sales  made 
by  him,  and  his  affidavits  verifying 
them,  ought  not  to  have  been  ad- 
mitted in  evidence,  for  the  reason 
that  his  signatures  thereto  were  not 
proved.  But  as  these  papers  were 
filed  by  him  in  discharge  of  a  duty 
imposed  by  law,  they  will  be  received 
in  evidence  as  public  records.  Their 
character  as  public  records  requires 
that  they  be  received  without  further 
proof.  The  defendant's  name  ap- 
pears therein,  and  his  signature  is 
attached  thereto.  He  is  thus  shown 
to  be  the  identical  man  that  executed 
them.  When  a  paper  executed  by  a 
party  is  introduced  in  evidence  in  a 
cause  —  civil  or  criminal  —  he  is 
identified  by  his  name  —  the  only 
manner  of  identification  required  by 
law.  Of  course  defendant  could 
have  shown,  if  such  were  the  fact, 
that  while  his  name  is  the  same  as 
that  affixed  in  the  documents,  he  is 
really  not  the  same  man.  But  no 
such  thing  is  even  suggested." 

24.  Returns  to  Internal  Revenue 

Collector  to  Show  Intent State  v. 

Teahan,  50  Conn.  92. 
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seller  as  in  the  nature  of  an  admission  of  having  made  a  sale  of  the 
liquors  therein  set  forth  as  the  subject  of  sale.**^ 

f.  Parent's  Consent.  —  PrcVuninary  Proof  of  Execution.  —  The 
due  execution  of  a  writing  purporting  to  be  the  written  consent  of 
the  parent  to  a  sale  of  liquors  to  his  minor  child,  and  that  it  was 
in  the  dealer's  hands  at  the  time  of  the  sale  charged,  must  be  estab- 
lished before  it  will  be  received  in  evidence  in  the  dealer's  behalf."" 

C.  Demonstrative  Evidence.  —  Liquors  properly  identified  as 
obtained  from  the  defendant's  place  may  be  exhibited  in  evidence  on 
a  prosecution  for  illegal  selling.-'^  But  the  jury  may  not  be  permit- 
ted to  taste  or  smell  them.-^  So  articles  found  on  the  defendant's 
premises  and  used  by  him  may  be  exhibited  to  the  jury  on  the  ques- 
tion whether  he  was  engaged  in  illegal  selling  or  keeping  for  sale.-** 
But,  it  has  been  held,  the  jury  may  not  take  into  consideration  the 
appearance  of  the  prosecuting  witness,  alleged  to  be  a  minor,  as 
they  observe  him  on  the  stand,  where  his  minority  is  in  issue.^° 

D.  Acts  and  Conduct  oe  Defendant.  —  a.  In  General.  —  Evi- 
dence of  the  acts  of  the  defendant,  during  the  period  covered  by,  or 
at  a  time  near  to  the  time  laid  in,  the  indictment  is  admissible  against 
him.^^ 


25.  Bill    of    Sale    Is    Admissible. 

State  V.   Aliinger,    15   Vt.  290. 

26.  Preliminary  Proof  as  to  Pa- 
rent's Consent — Where  the  minor 
testifies  that  the  signature  to  what 
purports  to  be  his  mother's  consent 
looks  like  the  signature  of  his 
mother,  but  would  not  swear  posi- 
tively that  it  is,  such  testimony  is 
not  sufficient  proof  of  genuineness 
and  due  execution.  Patton  v. 
State,  42  Tex.   Crim.  496,  61    S.  W. 

309- 

27.  liquors  Seized  or  Purchased 
May    Be    Exhibited    to     the    Jury. 

Com.  V.  Stevens,  142  Mass.  457,  8  N. 
E.  344;  Drye  v.  State  (Tex.  Crim.), 
55  S.  W.  65.  See  State  v.  McCaf- 
ferty,  63   Me.  222,. 

Liquors  Must  Be  Properly  Identi- 
fied— .  Such  liquors  must  be  identi- 
fied as  being  the  same  as  those  of 
the  alleged  illegal  sale,  or  as  were 
taken  from  the  defendant's  place. 
Hollar  V.  State  (Tex.  Crim.),  72,  S. 
W.  961 ;  Parker  v.  State  (Tex. 
Crim.),  75  S.  W.  30. 

28.  Jury  May  Not  Be  Permitted 
to  Taste  or  Smell  liquors Wads- 
worth  V.  Dunnam^  117  Ala.  661,  22, 
So.  699 ;  State  v.  Lindgrove,  i  Kan. 
App.  51,  41  Pac.  688;  Parker  v. 
State    (Tex.    Crim.),    75    S.    W.    30; 
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Dane  v.  State,  36  Tex.  Crim.  84,  35 
S.  W.  661 ;  State  v.  Coggins,  10 
Kan.  App.  455,  62  Pac  247;  State  v. 
Eldred,  8  Kan.  App.  625,  56  Pac.  153. 

29.  Paraphernalia  May  Be  Ex- 
hibited to  Jury.  —  In  State  v. 
Keenan,  7  Kan.  App.  813,  55  Pac. 
102,  the  court  held  that  the  prosecu- 
tion was  properly  permitted  to  ex- 
hibit to  the  jury  the  bottles,  barrels, 
jugs,  decanters,  etc.,  found  on  the 
defendant's  premises. 

30.  Jury  May  Not  Take  into  Con- 
sideration Appearance  of  Minor. 
Ihinger  v.  State,  53  Ind.  251 ;  Robi- 
nius  V.  State,  63  Ind.  235.  See  arti- 
cles "  Age  "  and  "  Infants." 

31.  Sales.  —  It  may  be  shown 
that  the  defendant  has  made  sales 
on  his  premises.  State  v.  Estlin- 
baum,  47  Kan.  291,  27  Pac.  996; 
Com.  V.  Dowdican,  114  Mass.  257. 

Obstructing  View  of  Interior. 
It  may  also  be  shown,  on  the  trial 
of  a  prosecution  for  maintaining  a 
nuisance,  that  the  defendant  ob- 
structed the  view  of  the  interior  of 
his  place  by  means  of  screens  and 
blinds.     Com.    v.    Barnes,    138    Mass. 

Sii- 

Serving     Liquors The     witness 

may  also  testify  that  the  defendant, 
in   response   to   requests   for   whisky. 
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b.  Refusal  to  Sell  at  Other  Times.  —  On  the  issue  whether  the 
defendant  sold  hquors  to  a  particular  person  or  at  a  particular  time, 
or  kept  them  for  illegal  sale,  evidence  of  his  refusal  to  sell  to  the 
same  or  a  different  person  or  at  other  or  particular  times  is  incom- 
petent and  immaterial.^^ 

c.  Ordering  Alleged  Purchaser  From  Premises.  —  On  the  issue 
whether  the  defendant  made  a  sale  to  a  particular  person  evidence 
that  he  had  previously  ordered  such  person  from  his  premises  and 
to  remain  therefrom  is  incompetent  in  the  defendant's  favor.^"* 

d.  Order  for  and  Receipt  of  Liquors.  —  The  writing  of  letters  by 
the  defendant  ordering  liquors  shipped  to  him  and  the  receipt  of 
liquors  by  common  carrier  from  the  place  to  which  such  letters  were 
directed  may  be  shown  against  the  defendant.^* 

E.  Admissions  and  Declarations  of  Dei^Endant.  —  a.  In  Gen- 
eral. —  The  general  rule  obtains  in  prosecutions  of  this  class  that 
declarations  and  statements  made  by  a  party  in  his  own  behalf  are 
inadmissible  in  his  favor,^^  but  if  unfavorable  to  him  may  be  received 


poured  something  reddish  from  a  jug 
and  handed  it  to  the  person  asking 
for  it.  Com.  v.  Owens,  114  Mass. 
252;   Com.  V.  Aaron,   114  Mass.  255. 

Language       Indicating       Liquors 

Could  Be  Had So  also,  it  may  be 

shown  that  the  defendant,  while 
conducting  dances  on  his  premises, 
called  "  promenade  to  bar,"  where- 
upon the  dancers  were  apparently 
served  with  wine  and  beer.  Com. 
V.  Henderson,  140  Mass.  303,  5  N. 
E.  832. 

32.     Refusal    to    Sell Corley    v. 

State,  87  Ga.  22>2,   13   S.   E.   556. 

On  a  prosecution  for  being  a  com- 
mon seller,  where  the  state  relies  on 
direct  evidence  of  sales,  evidence  of 
defendant's  refusal  at  other  times  to 
sell  to  other  persons  is  inadmissible. 
Com.   V.   Barlow,   97   Mass.    597. 

After  Filing  Charge.  _  Evidence 
of  a  refusal  to  sell  after  the  filing 
of  the  charge  against  a  defendant 
is  not  competent,  the  time  of  the  al- 
leged wrongful  acts  being  from  a 
particular  day  to  the  day  of  filing 
the  complaint.  Com.  v.  Bickum,  153 
Mass.  386,  26  N.  E.  1003. 

As  Self-Serving  Declarations. 
On  a  prosecution  for  violating  the 
local  option  law,  the  defendant  may 
not  show  that  the  witness  endeav- 
ored to  buy  whisky  from  him,  but 
was  refused  at  divers  times.  Such 
refusals  are  self-serving  declarations 


and  properly  rejected.  Becker  v. 
State  (Tex.  Crim.),  50  S.  W.  949. 

Subterfuge Where  the  prosecu- 
tion contended  that  a  particular 
means  whereby  a  lawful  article  of 
commerce  was  ostensibly  sold,  and 
with  each  purchase  liquors  given  as 
a  mere  gift  or  favor,  was  a  subter- 
fuge only,  and  that  the  transaction 
in  question  was  really  an  illegal  sale 
of  liquors,  it  was  held  that  the  de- 
fendant should  not  be  permitted  to 
show  that  as  to  other  persons  at 
other  times  such  transactions  were 
bona  Me.     Archer  v.   State,  45   Md. 

33.  Com.  V.  Fitzpatrick,  140 
Mass.  455,  5  N.  E.  272. 

34.  Goad  v.  State  (Ark.),  83  S. 
W.  935. 

35.  ^At    Time    of    Arrest Com. 

V.  Boutwell,  162  Mass.  230,  t,S>  N.  E. 
441 ;  Com.  V.  Cotton,  138  Mass.  500. 

Acts  of  Non-Ownership  Inadmis- 
sible    in     Defendant's     Behalf In 

Com.  V.  Cleary,  152  Mass.  491,  25  N. 
E.  834,  the  defendant,  who  was 
charged  with  keeping  liquors  for  il- 
legal sale,  offered  to  show  that,  after 
a  seizure  of  the  liquors  on  the  prem- 
ises by  the  officers,  a  short  time  prior 
to  the  time  laid  in  the  indictment, 
he  found  certain  liquors  on  his 
premises  and  destroyed  them,  assert- 
ing that  they  belonged  to  his  wife, 
his  wife  resisting  the  destruction  of 
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against  him.^"  Nor  may  declarations  to  the  purchaser,  subsequent 
to  the  transaction  inquired  about,  be  received  in  the  defendant's 
behalf  to  give  character  to  such  transaction. ''^ 

b.  Declarations  as  to  Purpose  or  Intent.  —  On  a  prosecution  for 
illegal  selling,  the  defendant's  declaration  of  an  intent  to  sell  in  dis- 
regard of  the  law  is  admissible  against  him.^* 

c.  Nature  of  Business  and  Possessio)i.  —  The  defendant's  state- 
ment as  to  the  nature  of  the  place  kept  by  him  is  admissible  against 
him  on  a  prosecution  for  illegal  selling.''"  So  is  his  declaration  that 
he  had  liquors  in  his  possession  on  a  certain  day,  on  a  prosecution  for 
an  illegal  sale  alleged  to  have  been  made  at  such  time.^° 

d.  As  Res  Gestae.  —  The  declarations  of  the  defendant  at  the  time 
of  procuring  appliances  commonly  used  in  the  sale  of  liquors  are 
admissible  in  his  lichalf  as  a  part  of  the  res  gestae.'^'^ 


the  liquors,  and  that  he  had  been 
arrested  for  assaulting  her  at  such 
time.  The  trial  court  held  that  such 
evidence  was  inadmissible  and  prop- 
erly rejected. 

36.  Com.  Z'.  Kyne,  162  Mass.  146, 
38  N.  E.  362.  Thus  evidence  that 
defendant,  when  arrested,  stated  to 
the  United  States  marshal  that  he 
intended  to  pay  the  liquor  tax  and 
would  do  so  then  was  held  admissi- 
ble against  him. 

37.  Indicating  Character  of 
Transaction  as  Gift.  —  Evidence  that 
a  few  days  after  the  liquor  in  the 
transaction  inquired  about  was  fur- 
nished by  the  defendant  he  told  the 
person  who  had  it  that  he  made  no 
charge  for  it,  and  would  take  no  pay 
for  it,  is  incompetent  and  inadmissi- 
ble on  the  issue  whether  the  liquor 
was  sold.  State  v.  Greenleaf,  31  Me. 
517- 

See  cases  cited  supra. 

38.  Declarations     of     Intent     to 

Sell    in    Violation    of    Law Com. 

v.  Davenport,  2  Allen  (Mass.)  299; 
Com.  V.  Dixon,  i  Wilcox  (Pa.)  211; 
State  V.  McGill,  65  Vt.  604,  27  Atl. 
429. 

The  defendant's  statement  that  a 
liquor  law  is  unconstitutional  and 
that  he  intends  to  disregard  it  is 
competent,  even  when  made  after  a 
trial  convicting  him  of  violating  the 
provisions  of  the  same  law,  where 
a  similar  declaration  had  been  re- 
ceived in  evidence.  Com.  v.  Kim- 
ball, 24  Pick.    (Mass.)   366. 

Contra.  —  On     a    prosecution     for 
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selling  to  a  minor  the  statement  of 
the  defendant  that  he  had  been  com- 
plained against  for  selling  liquors  to 
minors,  but  that  he  intended  to  con- 
tinue selling,  was  held  to  have  been 
improperly  received  in  evidence  as 
tending  unduly  to  prejudice  the  de- 
fendant's case  and  to  mislead  the 
jury.  People  v.  Werner,  174  N.  Y. 
132,  66  N.  E.  667. 

The  statement  of  a  defendant, 
some  time  before  the  time  of  an  al- 
leged illegal  sale,  that  upon  certain 
conditions  he  would  not  make  any 
more  illegal  sales,  does  not  amount 
to  the  statement  of  an  intent  to  con- 
tinue in  illegal  selling,  and  raises  no 
presumption  of  a  continuance  of  such 
unlawful  acts.  Com.  v.  Purdy,  147 
Mass.   29,    16   N.    E.   745. 

The  declarations  of  a  defendant 
that  he  had  kept  and  would  continue 
to  keep  liquors  for  sale  are  admissi- 
ble in  evidence  against  him.  New 
Gloucester  v.   Bridgham,  28  Me.   60. 

39.  Character  of  Place  Kept  by 
Defendant.  —  The  defendant's  state- 
ment to  an  insurance  agent,  in  mak- 
ing application  for  insurance,  that 
he  could  write  that  the  place  con- 
ducted by  him  was  a  blind  tiger  or 
anything  that  he  liked,  is  competent 
to  show  the  nature  of  the  place. 
Rush  r.  Com.,  20  Ky.  L.  Rep.  775, 
47  S.  W.  586. 

40.  Declarations  as  to  Possession. 
State  V.  Wright,  68  N.  H.  ^51,  44 
Atl.   519 

41.  Res  Gestae.  —  Explanation  of 
Possession.  —  Com.  v.  O'Connor,  11 
Gray    (Mass.)    94. 
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e.  Husband  and  Wife. — Admissibilify  of  Admissions  as  Against 
Each  Other.  —  The  husband's  statements  connecting  his  wife  with 
the  conduct  of  a  place  for  the  illegal  sale  of  liquors  are  not  admissible 
against  her  unless  made  under  circumstances  rendering  them  her 
implied  admissions.*-  The  statements  of  the  wife,  in  the  presence 
of  the  husband,  in  which  he  acquiesces,  expressive  of  an  intention 
to  continue  selling  illegally,  are  admissible  against  him.**'' 

F.  Agency.  —  a.  Previous  Sales  by  Principal  in  Person.  —  On 
the  trial  of  a  prosecution  against  the  principal  for  an  alleged  sale  by 
his  agent,  to  show  the  defendant's  knowledge  of,  or  consent  to,  the 
sale  so  made,  evidence  of  previous  similar  acts  of  unlawful  selling 
by  the  principal  is  admissible.*''* 

b.  Previous  Acts  of  Agent.  —  Previous  unlawful  acts  of  one's 
agent,  made  in  the  presence  or  to  the  knowledge  of  the  principal, 
are  admissible  in  a  prosecution  against  the  principal  for  a  similar  act 
alleged  to  have  been  done  by  his  agent,  on  the  question  of  knowledge 
or  assent.*^ 

c.  Instructions  of  Principal  to  Agent.  —  In  a  prosecution  against 
a  principal  for  an  illegal  sale  alleged  to  have  been  made  by  his  agent, 
the  instructions  of  the  principal  to  the  agent  not  to  make  the  partic- 
ular sale  or  sales  of  that  class  are  admissible  in  his  favor  where 
consent  to  the  sale  is  denied.**^     Whether  such  instructions  are  given 


42.  State  v.  Fertig,  98  Iowa  I39, 
67  N.  W.  87;  State  v.  Hogan,  67 
Conn.  581,  35  Atl.  508. 

43.  Wife's  Statement  as  Implied 
Admission  Against  Husband.  —  The 
declaration  of  the  wife,  "  We  will 
sell  liquor  in  spite  of  all  the  officers 
of  Station  i,"  uttered  in  the  pres- 
ence of  the  husband,  where  he  un- 
derstands the  statement  to  imply  an 
admission  that  he  and  his  wife  are 
engaged  in  illegal  selling,  and  ac- 
quiesces therein,  may  be  proven 
against  him.  Com.  v.  Funai,  146 
Mass.  570,   16  N.  E.  458. 

44.  Sellers  z'.  State,  98  Ala.  72, 
13  So.  530;  State  V.  Wentworth,  65 
Me.  234. 

But  in  a  prosecution  for  selling 
through  an  agent  to  a  minor,  evi- 
dence of  other  sales  made  by  the 
defendant  personally  to  minors  is 
not  competent  against  him  to  show 
authority  of  the  agent  to  make  the 
sale  complained  of,  where  the  de- 
fendant, at  the  time  of  making  such 
sales  in  person,  had  no  knowledge 
of  the  minority  of  the  purchaser. 
State  V.  Austin,  74  Minn.  463,  Jj  N. 
W.  301. 

47 


45.  Agent's  Sale  to  Minor —  That 
a  previous  sale  by  the  defendant's 
agent  to  a  minor  was  made  in  the 
defendant's  presence  is  competent 
on  the  question  of  assent  to  the  par- 
ticular sale  to  the  same  minor  by 
such  agent.  Com.  v.  Rooks,  150 
Mass.  59,  22  N.  E.  436. 

Previous  Conviction  of  Agent. 
The  previous  conviction  of  the  agent 
making  the  sale  complained  of,  for 
having  made  a  similar  sale  in  the 
defendant's  place,  may  be  proved  in 
a  prosecution  against  the  principal 
for  the  same  kind  of  transaction  by 
the  agent,  for  the  purpose  of  show- 
ing assent  and  knowledge.  Com.  v. 
Nash,   135   Mass.   541. 

46.  Principal's  Instructions  to 
Agent.  —  When  Admissible. 
Barnes  v.  State,  19  Conn.  397.  See 
contra,  Loeb  v.  State,  75  Ga.  258, 
268. 

When    Immaterial Evidence   of 

general  instructions  not  to  sell  to 
minors  would,  however,  be  immate- 
rial where  the  particular  sale  was 
made  by  the  agent  in  the  principal's 
presence  or  with  his  assent  (State 
V.  Mueller,  38  Minn.  497,  38  N.  W. 
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in  good  faith  is  a  question  for  the  jury's  determination.'''^  But  in  a 
prosecution  against  the  agent  the  principal's  private  instructions  to 
him  not  to  make  the  sale  charged  is  an  immaterial  circumstance,  and 
incompetent  in  his  favor,'*^  It  will  not  be  understood,  however,  that 
the  agent  may  not  show  the  nature  of  his  employment  and  his  gen- 
eral lack  of  authority  to  make  the  sale." 

d.  Authority  of  Wife.  —  The  husband  is  liable  for  illegal  sales  by 
the  wife  only  where  her  agency  in  the  premises  is  duly  estab- 
lished.'''" So  the  husband  will  be  liable  for  the  illegal  keeping  of 
liquors  in  his  house  by  the  wife  where  he  has  knowledge  of  the 
facts. °^  As  bearing  on  the  wife's  authority  it  may  be  shown  that  the 
defendant  had  previously  kept  liquors  for  sale  at  the  same  place,  and 
that  at  the  time  of  the  sale  in  controversy  he  was  there  engaged  in 
the  business  of  liquor  selling ;  as  well  as  declarations  of  the  husband 
in  the  wife's  presence  as  to  previous  sales  made  by  him.^^ 

e.  Conviction  of  Principal  or  Agent  as  Against  the  Other.  —  The 
conviction  df  a  principal  upon  the  charge  of  being  illegally  engaged 
in  the  business  of  a  liquor  dealer,  and  as  such  making  a  sale  of 
liquor,  is  admissible  against  the  agent  on  the  trial  of  a  charge  of 
making  an  illegal  sale  on  the  same  day,  and  at  the  same  place,  as 
tending  to  show  the  principal's  ownership  of  the  business,  the 
defendant  bemg  charged  in  the  indictment  with  having  made  the 
sale  as  the  other's  agent.^^  But  it  would  not  be  admissible  to  show 
the  agent's  act  of  selling.  The  record  of  a  conviction  of  a  defend- 
ant's barkeeper  for  selling  in  violation  of  law  is  not  admissible 
against  the  defendant  on  trial  for  the  same  offense;^*  nor  would 


691),   as   also   would    instructions   to  the   clerks,   receiving  the  money   for 

an  agent  not  to  sell  in  violation  of  and     delivering     it     to     such    clerk, 

the     license     laws     where     to     the  Patrick    v.    State    (Tex.    Crim.),    78 

knowledge     of     the     principal      the  g^  ^^    g,y_ 


50.     Agency  of  Wife  Must  Be  Es- 


agent    continually     violates     the     in- 
structions   and    disregards    the    law.  +„-ui,-„i,„^        ^                t^. 
Com.  V.  Coughlin,  182  Mass.  558,  66  ^*^^'^™ "  ^°™-   ^-    Fitzgerald,     14 
N.  E.  207.  ^^^y  (Mass.)   14;  State  v.  Colby,  55 

47.  ftuestion   for    Jury Barnes  ^^" 

V.     Com.,    18    Conn.    397;     Com.    v.  Wife's     Authority.  —  When     Pre- 

Coughlin,    182   Mass.   558,   66   N.   E.  sumed.  —  Com.  v.  Hyland,  155  Mass. 

207;  Com.  V.  Riley,  157  Mass.  89,  31  7,  28  N.  E.  1055. 

N.   E.   708;    State  V.   Wentworth,  65  ^^-     Com.    v.    Kennedy,    119  Mass. 

Me.  234,  20  Am.  Rep.  688;  Moore  v.  211;    Com.     v.     Coughlin,    14     Gray 

State,  64  Neb.  557,  90  N.  W.  553.  (Mass.)    389;     Com.    v.    Hurley,    14 

48.  Principal's    Instructions    In-  Gray   (Mass.)  411. 

admissible  in  Action  Against  Clerk.  ^^-     State  v.   Colby,  55   N.   H.  72. 

Com.  V.  Tinkham,  14  Gray   (Mass.)  53.    Conviction       of        Principal. 

j2,  Por      What      Purpose      Admissible. 

'49.     The       defendant,      agent      of  Bradley   v.    State    (Tex.    Crim.),    75 

another,  may  show  that  he  was  only  S.  W.  2)'^. 

temporarily   employed   in   the   saloon  54,     Selling  on  Sunday.  —  Sale  by 

to    wash    bottles,    and  that  he  took  Agent.  —  Record   of   Conviction   In- 

the    particular    liquors    to    the    pur-  admissible — People    v.    Mullins,     5 

chaser    at    the    command  of  one  of  App.  Div.  172,  39  N.  Y.  Supp.  361. 
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evidence  given  on  the  trial  of  the  agent  be  competent  against  the 
principal.-"'"' 

G.  Carrikrs  and  Carrikh's  Records.  —  a.  Record  of  Consignee's 
Acquittal  of  Illegal  Keeping.  —  The  record  of  acquittal  upon  the 
charge  of  being  in  possession  of  the  liquors  with  intent  to  sell  unlaw- 
fully, of  one  to  whom  the  defendant  is  charged  to  have  carried 
liquors  intended  for  illegal  sale,  is  incompetent  in  the  carrier's 
behalf. ^« 

b.  Knowledge  or  Notice.  —  Mode  of  Proof.  —  In  a  prosecution 
against  a  carrier  for  transporting  liquors  intended  for  illegal  sale, 
the  carrier's  knowledge  of  the  consignee's  illegal  purpose  in  procur- 
ing such  liquors,  and  the  use  to  which  he  intends  to  put  them,  or 
reasonable  cause  to  know  of  such  purpose,  is  usually  necessary  to 
be  shown.  And  that  such  liquors  were  illegally  sold  or  intended  to  be 
so  sold  must  of  course  be  proven. ^^  On  the  question  of  the  carrier's 
knowledge,  or  reasonable  ground  of  knowledge,  in  such  cases,  the 
reputation  of  the  consignee^^  or  of  the  place  where  such  liquors  are 
delivered  is  competent.^^  So  evidence  of  the  frequency  of  deliveries 
and  the  quantities  of  liquors  delivered  to  a  particular  consignee  may 
be  considered.*^''  Likewise  evidence  of  deliveries  to  other  consignees 
engaged  in  an  illegal  business.''^  That  liquors  were  sold  at  other 
places  where  they  were  delivered  by  the  defendant,  although  the 
defendant  saw  no  sales  there,  may  also  be  shown. ^^  And  O'f  course 
the  carrier's  own  declarations  may  be  received  against  him.*'^ 

c.  Records  of  Carrier  as  Against  Shipper.  —  A  carrier's  records 
of  shipments  of  liquors  by  the  defendant  to  another  are  competent 
evidence  of  a  sale  at  such  time.''* 

H.  Condition  of  Place.  —  a.  Facilities  for  Committing  Offense 
Charged.  —  Where  the  keeping  of  liquors  or  the  maintaining  of  a 
place  for  their  sale  is  the  gist  of  the  ofifense,  great  latitude  is  per- 
mitted in  the  reception  of  evidence  to  show  the  defendant's  means 
and  facilities  for  committing  the  offense.®^ 

55.  Preliminary  Examination  of  60,  Com.  v.  Commesky,  13  Allen 
Bartender.  —  Depositions     and    Oral        (Mass)   585 

Evidence     Inadmissible     Against  ei.    'Com.'z'.    Kenney,     115     Mass. 

Principal.  —  People     v.    Mullins,     5       j  g 

App.  Div.  172,  39  N.  Y.  Supp.  361.  62.     Com.   v.   Laughlin,    108  Mass. 

56.  Com.     V.     Waters,     11     Gray        .-.- 

(Mass.)    81.  63.     Com.   v.    Certain    Intoxicating 

57.  Com.    V.   Harper,     145    Alass.       Liquors,  107  Mass.  386. 

100,  13  N.  E.  459-  64.     State  v.  Kriechbaum,  81  Iowa 

Evidence     of     Lack     of     Positive  633,  47  N.  W.  872. 

Knowledge     Immaterial.  _  Com.     v.  65.     State  v.    Ill'sley,   81    Iowa   49, 

Babcock,   no  Mass.  107.             _  46    n.    W.   977;    State   v.    Beaumier, 

58.  Reputation  of  Consignee.  87  Me.  21^,  ^2  Atl.  881;  Com.  v. 
Conr  V.  Harper,  145  Mass.  100,  13  Pierce,  107  xMass.  487 ;  Com.  v.  Kahl- 
^-   E.  459.  meyer,  124  Mass.  222;  Com.  v.  Pow- 

59.  Reputation  of  Place  of  De-  ers,  123  Mass.  244;  Com.  v.  Neylon, 
livery.  —  Com.  v.  Loewe,  162  Mass.  159  Mass.  541,  34  N.  E.  1078;  Com. 
518,  39  N.  E.  192.  V.   Welch,    142   Mass.  473,  8   N.   E. 
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b.  Condition  at  Other  Times.  — Where  the  keeping  of  Hqiiors  for 
an  unlawful  j^urpose  is  the  j;ist  of  the  offense,  evidence  is  admissible 
to  show  tliat  the  same  condition  of  thinj^s  existed  both  before  and 
after  the  designated  time  of  the  particular  offense."" 

I.  Conduct  and  Statement  of  Others.  —  a.  Statement  of  Oth- 
ers in  General.  —  The  general  rule  excluding  hearsay  is  enforced  in 
all  such  prosecutions."^ 


3.42;  Com.  V.  Brotliers,  158  Mass. 
200,  2)2,  N.  E.  386;  Com.  V.  Camp- 
bell,  116  Mass.  ^2. 

Where  the  sale  of  one  liquor,  not 
necessarily  intoxicating,  is  shown, 
evidence  that  other  liquors  which 
were  intoxicating  were  found  on  the 
defendant's  premises  will  then  be- 
come competent.  State  v.  Pfefferle, 
36  Kan.  90,  12  Pac.  406. 

But  where  the  sale  of  a  particular 
liquor  upon  a  particular  occasion  is 
charged,  evidence  that  a  different 
kind  of  liquor  had  previously  been 
delivered  to  the  defendant  is  not  ad- 
missible. Fossdahl  V.  State,  89  Wis. 
482,  62  N.  W.  185. 

Evidence  of  the  defendant's  facili- 
ties for  committing  the  same  act  at 
a  day  subsequent  to  that  when  the 
alleged  crime  was  committed  is  in- 
admissible. Com.  V.  Page,  6  Gray 
(Mass.)    361. 

Evidence  of  the  paraphernalia 
found  on  a  defendant's  place  is  ad- 
missible. Com.  V.  Blood,  11  Gray 
(Mass.)  74;  State  v.  O'Connor,  3 
Kan.  App.  594,  43  Pac.  859;  State  v. 
Stoffels,    89    Minn.    205,    94    N.    W. 

675- 

So  also  it  may  be  shown  that  the 
defendant  had  barrels  and  kegs  in 
his  place  where  liquors  are  alleged  to 
have  been  unlawfully  sold.  People 
V.  Hicks,  79  Mich.  457,  44  N.  W.  931. 

The  finding  of  the  means  of  sell- 
ing in  one's  place  may  be  received  as 
evidence  that  the  defendant  had  pre- 
viously conducted  a  place  for  illegal 
sale.  Com.  v.  Webster,  6  Allen 
(Mass.)  593.  The  finding  of  empty 
vessels  is  evidence  that  the  defend- 
ant had  previously  kept  liquors. 
Com.  V.  Timothy,  8  Gray  (Mass.) 
480.  Of  course  the  defendant  may 
explain  the  purpose  for  which  ap- 
pliances are  used  or  were  bought. 
Com.  V.  O'Connor,  11  Gray  (Mass.) 

94. 

66.     Com.    V.    Hurley,    158    Mass. 
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159,  33  N.  E.  342;  Com.  V.  Broth- 
ers, 158  Mass.  2CX),  22  N.  E.  386; 
Com.  V.  Neylon,  159  Mass.  541,  34 
N.  E.  1078;  Com.  V.  Kyne,  162  Mass. 
146,  38  N.  E.  362;  Com.  V.  Powers, 
123  Mass.  244.  It  is  competent  to 
show  that  eight  weeks  before  the 
time  in  controversy  men  were  seen 
to  come  out  of  defendant's  place  in- 
toxicated. Com.  V.  Vincent,  165 
Mass.  18,  42  N.  E.  332.  So  also 
evidence  is  competent  that  three 
weeks  after  the  time  named  in  the 
charge  men  were  seen  going  to  and 
coming  from  defendant's  place  un- 
der such  circumstances  as  to  indi- 
cate that  they  were  getting  liquors, 
Com.  V.  Finnerty,  148  Mass.  162,  ig 
N.  E.  215. 

The  condition  of  a  place  five  days 
after  the  time  named  when  defend- 
ant is  alleged  to  have  maintained  it 
for  the  unlawful  sale  of  liquors  ij 
not  admissible  to  show  the  defend- 
ant's responsibility  therefor.  City  of 
Topeka  V.  Chesney,  66  Kan.  480,  71 
Pac.  843. 

67.  Patrick  v.  State  (Tex. 
Crini.),  78  S.  W.  947;  Jackson  v. 
Sandman,  64  Hun  634,  18  N.  Y. 
Supp.  894. 

Disorderly  Place.  —  Statements 
Out  of  Defendant's  Presence. 
Com.  V.  Davenport,  2  Allen  (Mass.) 
299. 

Statements  as  to  Puschasing  from 
Defendant.  —  Efird  v.  State,  44  Tex. 
Crim.  447,  71  S.  W.  957;  Largin  v. 
State,  27  Tex.  Crim.  574,  40  S.  W. 
280.  On  the  trial  of  a  druggist  for 
the  unlawful  sale  of  liquor,  evidence 
that  the  person  alleged  to  have  made 
the  purchase  exhibited  to  the  wit- 
ness, on  the  day  of  the  supposed 
sale,  a  bottle  of  whisky  which  he 
said  he  had  bought  from  the  defend- 
ant is  incompetent.  People  v.  Hinch- 
man,  75   Mich.  587,  42  N.  W.   1006, 
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b.  Possession  of  Liquors  by  Others.  — Evidence  of  the  possession 
by  others  of  Hquors  kept  for  unlawful  sale  is  not  admissible  where 
the  defendant  is  in  no  way  connected  with  the  keeping  of  them."^ 

c.  Of  Accomplices.  —  Where  persons  act  together  in  keeping 
liquors  for  illegal  sale''"  or  in  effecting  a  particular  sale^*^  the  acts 
and  statements  of  one  are  admissible  against  the  other. 

d.  Frequenters  of  Defendant's  Place.  —  Evidence  of  the  unusual 
number,  appearance  and  manner  of  persons  calling  at  defendant's 
place  is  competent  on  the  question  whether  the  defendant  kept  a 
place  for  the  sale  of  liquors/^  It  is  likewise  permissible  to  show 
that  numerous  persons  gathered  in  the  street  and  on  the  sidewalks 
in  front  of  the  defendant's  place  J-  The  statements  of  persons  at 
the  defendant's  place  concerning  the  purchase  of  liquors,  made  in 
the  defendant's  presence,  are  also  competent  against  himJ'"*  So  on 
the  question  whether  a  transaction  is  a  subterfuge,  a  witness  may 
testify  that  the  actions  of  others  at  the  defendant's  place  induced  him 
to  think  that  he  could  buy  drinks  by  the  particular  evasive  meansJ* 


4  L.   R.  A.  707.     But  see  Archer  v. 
State,  45   Md.  22. 

68.  Defendant  Must  Be  Con- 
nected With  Others'  Possession  of 
Liquors.  —  Efird  v.  State,  44  Tex. 
Crim.  447,  71   S.  W.  957. 

69.  State  V.  McLaughlin,  47  Kan. 
143,  2j  Pac.  840;  Com.  V.  SulHvan, 
156  Mass.  229,  30  N.  E.  1023.  There 
must  be  some  evidence,  however, 
that  the  parties  are  co-operating  in 
the  unlawful  enterprise.  Com.  v. 
McDonald,  147  Mass.  527,  18  N.  E. 
402;  Com.  V.  Sullivan,  156  Mass. 
229,  30  N.  E.  1023. 

70.  Where  two  persons  act  to- 
gether in  effecting  an  unlawful  sale 
the  acts  of  one  may  be  given  in  evi- 
dence against  the  other,  although 
they  are  not  charged  with  acting  to- 
gether and  are  not  jointly  indicted. 
Peterson  v.  State  (Tex.  Crim.),  70 
S.  W.  977.  See  Carroll  v.  State,  80 
Miss.  349,  31   So.  742. 

71.  Com.  V.  Maloney,  16  Gray 
(Mass.)  20;  Com.  v.  Wallace,  123 
Mass.  400;  Com.  v.  Lynch,  151 
Mass.  358,  22,  N.  E.  1 137;  Com. 
V.  Finnerty,  148  Mass.  162,  19 
N.  E.  215;  Com.  V.  Higgins,  16 
Gray  (Mass.)  19;  Com.  v.  Meaney, 
151  Mass.  55,  23  N.  E.  730;  Com.  v. 
Brothers,  158  Mass.  200,  t,2i  N.  E. 
386;  Com.  V.  O'Donnell,  143  Mass. 
178,  9  N.  E.  509;  People  V.  Berry, 
107  Mich.  256,  65  N.  W.  98;  State  v. 
Pratt,  34  Vt.  Z2Z. 


Remoteness    of    Time In    Com. 

V.  Keenan,  148  Mass.  470,  20  N.  E. 
loi,  it  appeared  that  there  was  a 
mechanical  contrivance  in  a  supposed 
barroom  by  which  a  man  behind  the 
bar  could  see  persons  who  entered 
the  front  room.  The  defendant  of- 
fered evidence  that  when,  three  years 
before,  he  did  business  under  a  li- 
cense, he  always  exercised  great 
care  as  to  the  persons  to  whom  and 
the  times  when  he  sold  liquors,  as 
tending  to  show  the  innocent  char- 
acter of  the  contrivance.  The  trial 
court  was  held  in  an  appeal  to  have 
rightly  excluded  such  evidence  as 
being  too  remote  in  time. 

Going  in  Sober  and  Coming  Out 
Drunk,  —  Com.  v.  Higgins,  16  Gray 
(Mass.)  19;  Com.  v.  Kennedy,  97 
Mass.  224;  Com.  v.  Dowdican,  114 
Mass.  257 ;  Com.  v.  O'Donnell,  143 
Mass.  178,  9  N.  E.  509;  People  v. 
Hicks,  79  I\Iich.  457,  44  N.   W.  931. 

But  the  boisterous  conduct  and 
manners  of  persons  away  from  de- 
fendant's place  and  out  of  his  pres- 
ence may  not  be  proved  to  give 
character  to  the  conduct  of  his  place. 
Com.  V.  Davenport,  2  Allen  (]\Iass.) 
299. 

72.  Douglass  v.  State,  72  Ind.  385. 

73.  Com.  V.  McCabe,  163  Mass. 
98,  39  N.  E.  777. 

74.  Archer  v.  State,  45  Md.  2,i- 
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J.  Efforts  to  Avoid  DiiTiCCTioN.  —  The  efforts  of  a  defendant  or 
his  a£(ent,  or  others  on  his  premises,  to  avoid  detection  in  the  unlaw- 
ful keeping  of  liquors  are  proper  to  be  received  in  evidence  in  con- 
nection with  other  circumstances  tending  to  indicate  guilt,  in  prose- 
cutions of  this  class.''^ 

K.  Hap.it  and  Reputation.  —  a.  Of  Customers  to  Shozv  Nui- 
sance.—  The  habits  of  the  persons  who  frequent  the  defendant's 
place,  as  to  the  use  of  liquors  as  a  beverage  and  to  the  extent  of 
intoxication,  may  by  force  of  the  statute  in  some  jurisdictions  be 
shown  on  the  issue  whether  a  nuisance,  consisting  in  the  keeping 
of  liquors  for  an  unlawful  purpose  thereat,  exists.'^* 

b.  Reputation  of  Defendant's  Place.  —  In  the  absence  of  a  statute 
to  that  efifect,  evidence  of  the  reputation  of  a  defendant's  place  as  a 
nuisance  is  not  admissible  in  a  criminal  prosecution.''^     When  admis- 


75.  Com.  V.  Wallace,  123  Mass. 
400;  Com.  V.  Shaw,  116  Mass.  8; 
Com.  V.  Kahlmeyer,  124  Mass.  322; 
Com.  V.  Daily,  133  Mass.  577;  Com. 
V.  McHYigh,  147  Mass.  401,  18  N.  E. 
74;  Com.  V.  Sullivan,  156  Mass.  487, 
31  N.  E.  647;  Com.  V.  Finnerty,  148 
Mass.  162,  19  N.  E.  215 ;  Com.  %k 
Neylon,  159  Mass.  541,  34  N.  E. 
1078;  Com.  V.  Berry,  109  Mass.  366. 

On  the  charge  of  keeping  liquors 
for  illegal  sale  it  may  be  shown  that 
the  defendant  after  being  arrested 
took  from  his  clothes  and  threw 
away  a  bottle  containing  whisky. 
Com.  V.  Hurley.  158  Mass.  159,  22 
N.  E.  342. 

Evidence  that  the  defendant  had 
endeavored  to  deceive  the  witness  as 
to  the  keeping  of  liquors  in  an  out- 
building was  held  competent.  Com. 
V.  Doe,   108  Mass.  418. 

So  evidence  that  the  defendant's 
barkeeper  attempted  to  pour  liquors 
down  a  sink  to  prevent  the  searching 
officer  from  finding  them  is  admissi- 
ble on  the  question  of  nuisance. 
Com.  V.  Locke,  145  Mass.  401,  14  N, 
E.  621. 

76.  In  State  v.  McConnell,  90 
Iowa  197,  57  N.  W.  707,  the  court 
says :  "  It  was  sought  to  show  by 
the  witness  Sanger  that  he  was  in 
the  habit  of  using  intoxicating 
liquors  as  a  drink.  Sanger  had 
made  a  large  number  of  purchases 
of  liquors  from  the  defendant.  The 
proposed  evidence  was  objected  to 
as  being  incompetent  and  immaterial. 
It  was  neither.  It  called  for  evi- 
dence touching  the  habits  of  the  wit- 
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ness  as  being  an  habitual  user  of  in- 
toxicants. Doubtless  the  object  of 
the  question  was  to  show  that  the 
witness  belonged  to  a  class  to  whom 
the  defendant  had  no  right  to  sell. 
So  it  was  sought  to  show  by  another 
witness  that  Sanger  used  intoxicat- 
ing liquors  as  a  beverage.  This  evi- 
dence was  improperly  excluded.  It 
has  already  been  shown  that  Sanger 
was  not  only  a  frequenter  of  defend- 
ant's place,  but  also  often  purchased 
of  him  intoxicating  liquors.  Hence 
we  think  that  under  the  section  of 
the  acts  of  the  Twenty-third  Gen- 
eral Assembly,  heretofore  set  out,  the 
evidence  was  proper.  See  State  v. 
Fleming    (Iowa),   53   N.   W.   235." 

77.  Cook  V.  State,  81  Miss.  146, 
32  So.  312;  State  V.  Fleming,  86 
Iowa  294,  53  N.  W.  234;  Com.  v. 
Eagan,    151    Mass.  45,  23   N.  E.  494. 

Nor  would  evidence  of  reputation 
prior  to  the  time  in  question  be 
competent  as  presumptive  of  a  con- 
tinuance of  the  same  condition  of  a 
place  when  the  statute  authorizes 
evidence  of  reputation  only  during 
the  time  inquired  about.  State  v. 
Kingston,  5  R.  I.  297. 

And  this  is  true  even  where  the 
statute  makes  such  evidence  admissi- 
ble in  the  matter  of  civil  actions 
founded  upon  like  unlawful  acts. 
State  V.  Fleming,  86  Iowa  294,  53 
N.  W.  2M- 

In  State  v.  Spaulding,  61  Vt.  505, 
17  Atl.  844,  on  the  question  whether 
a  place  conducted  by  the  defendant 
was  one  of  public  resort,  a  witness 
for   the   state    was    held     rightly   to 
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sible,  the  reputation  is  not  conclusive  of  the  true  character  of  the 
place.  Thus  under  a  statute  making-  it  penal  to  keep,  without  a 
license,  a  place  where  liquors  are  reputed  to  be  sold,  it  may  be 
shown  in  defense  that  such  reputation  was  without  foundation 
of  fact.^8 

c.  Traveler's  Habit  of  Carrying  Intoxicants.  —  On  a  prosecution 
for  illegal  selling,  evidence  of  the  habits  of  traveling  men  of  carrying 
liquors  with  them  for  personal  use  is  inadmissible  to  rebut  the 
evidence  of  the  state's  witnesses  that  they  had  drunk  liquors  with 
guests  in  their  rooms  at  the  defendant's  hotel. '^'' 

d.  Habit  and  Reputation  of  Purchaser.  —  Knowledge.  —  On  the 
question  of  the  habits  with  reference  to  the  use  of  liquors  of  one  to 
whom  the  defendant  had  sold  liquors  the  testimony  of  a  witness  that 
he  had  seen  the  purchaser  in  an  intoxicated  condition  is  admissible.^" 
A  witness  testifying  from  personal  observation  may  be  permitted  to 
state  directly  whether  the  purchaser  is  of  intemperate  habits  or 
habituated  to  the  use  of  intoxicants.^^  It  would  seem  that  the  wit- 
ness could  not  testify  that  such  habits  were  known,  for  to  do  so  would 
amount  to  an  invasion  of  the  jury's  province.^^     The  notice  of  the 


have  been  permitted  to  testify  that 
he  went  to  the  defendant's  place  to 
procure  Hquors,  because  he  had  heard 
and  understood  that  other  persons 
in  general  had  bought  liquor  there, 
the  court  saying :  ''  The  question 
why  he  expected  to  get  wine  there, 
and  the  answer  to  it,  tended  to  prove 
that  the  house  was  as  to  him  a  place 
of  public  resort.  Therefore  it  would 
be  one  step  toward  proving  it  was  a 
place  of  public  resort.  If  the  house 
was  sufficiently  frequented  by  the 
people  roundabout  for  a  like  purpose, 
and  with  similar  expectations,  it 
would  establish  the  fact  as  to  the 
publicity  of  the  place.  The  state's 
attorney  did  not  ask  what  its  reputa- 
tion was,  or  seek  to  establish  it  as 
an  independent  fact.  That  the 
answer  tended  to  show  what  its  rep- 
utation was  would  not  render  the 
evidence  inadmissible,  if  the  particu- 
lar inquiry  was  admissible  on  other 
grounds." 

78.  State  v.  Morgan,  40  Conn.  44. 

79.  State  v.  Barron,  2>y  Vt.  57. 

80.  Mapes  v.    People,  69  111.  523. 
So  the  purchaser's  habits  after  the 

sale  charged  may  be  proved  to  show 
the  existence  of  the  same  habits  at 
the  time  of  the  sale.  Barnes  v.  State, 
20  Conn.  254. 

And   sales,  even  by  other  dealers, 
made    to    him    shortly    prior    to    the 


defendant's     sale     may     be     proved. 
Smith  V.   State,   19   Conn.  493. 

81.  Smith  V.  State,  55  Ala.  i ; 
Tatum  V.  State,  63  Ala.  147 ;  Stanley 
V.  State,  26  Ala.  26;  Elam  v.  State, 
25  Ala.  53 ;  Gallagher  v.  People,  120 
111.  179,  II  N.  E.  335- 

Purchaser  May  Testify  as  to  His 
Habits.  —  Tatum  v.  State,  63  Ala. 
147. 

Best  and  Secondary  Evidence. 
On  a  prosecution  for  selling  intoxi- 
cants to  a  person  of  known  intem- 
perate habits,  the  purchaser  may  be 
asked  whether  he  has  not  been  ar- 
rested for  drunkenness.  Such  evi- 
dence is  not  objectionable  on  the 
ground  that  it  is  not  the  best  evi- 
dence of  the  arrest,  as  a  peace  officer 
may  arrest  without  a  warrant.  Jones 
V.   State,    100  Ala.  88,    14   So.   772. 

82.  In  Smith  v.  State,  55  Ala.  i, 
the  court  says :  "  If  a  witness  tes- 
tify to  such  a  state  of  facts  as  clearly 
and  satisfactorily  proves  that  his  ac- 
quaintance with  a  particular  person 
was  of  such  character  that  he  must 
know  his  habits  and  must  know 
whether  he  was  given  to  the  im- 
moderate use  of  into.xicating  liquors ; 
if  he  should  show,  by  the  facts  stated, 
these  habits,  as  they  fell  within  his 
observation,  it  may  be  proper  to 
permit  him  to  state,  in  connection 
with  the   facts,  that  the  person  was 
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wife  to  the  dealer  not  to  sell  to  her  husband  because  of  his  habits 
is  of  course  not  competent  to  establish  the  existence  of  the  habit, 
though  it  may  be  admissible  to  show  notice  of  the  habit  otherwise 
proven.*^  To  show  knowledge  or  notice  to  the  defendant,  evidence 
that  the  habits  of  the  person  are  notorious  may  be  received.^*  So  it 
may  be  shown  against  the  defendant  on  the  question  of  his  knowl- 
edge that  he  had  himself  made  frequent  sales  to  the  purchaser,*^^  and 
that  while  testifying  in  another  case  he  expressed  his  knowledge  of 
such  person's  habits.**"  One's  habit  of  becoming  intoxicated  is  suf- 
ficiently proven  where  it  is  made  to  appear  that  he  is  an  intemperate 
user  of  intoxicants.®'^  Where  evidence  that  one  had  been  seen 
intoxicated  during  a  particular  time  has  been  introduced,  it  is  not 
overcome  by  negative  evidence  of  other  witnesses  that  they  had 
never  seen  such  person  in  an  intoxicated  condition.^® 

e.  Seller's  Reputation  as  to  Prudence.  —  On  a  prosecution  for  un- 
lawful selling,  evidence  of  the  defendant's  reputation  for  caution 
and  prudence  in  the  carrying  on  of  his  business  is  inadmissible.*" 


of  intemperate  habits;  as  it  would 
be  proper  for  him,  after  stating  his 
opportunities  or  abiHty  to  testify  in 
reference  to  the  particular  fact,  to 
state  that  the  same  person  was  sane 
or  insane  [citing  authorities.]  But 
it  cannot  be  permissible  for  him  to 
state  that  these  facts  were  known. 
Then  he  testifies  to  the  inference 
which  the  jury  must  draw  from  all 
the  evidence  —  he  is  substituted  to 
their  place  —  and  the  conclusion, 
which  is  the  result  of  the  exercise  of 
their  judgment  on  all  the  evidence, 
would  be  reduced  to  a  fact  which  the 
witness  would  prove."  Overruling 
Stanley  v.  State,  26  Ala.  26.  See 
Tatum  V.  State,  63  Ala.  147,  where 
the  court  say  that  a  witness  may  tes- 
tify that  one's  habits  are  generally 
known   in   the   neighborhood. 

83.  Miller  v.  State,  107  Ind.  152, 
7  N.  E.  898.  Also  conversation  be- 
tween the  dealer  and  the  purchaser's 
wife  is  competent  on  the  question 
of  the  former's  knowledge  of  the 
purchaser's  habits.  McCormack  v. 
State,    133  Ala.  202,  32   So.  268. 

84.  Stallings  v.  State,  S3  Ala.  425, 
overruling  Stanley  v.  State,  26  Ala. 
26;  Tatum  V.  State,  63  Ala.  147; 
Adams  v.   State,  25   Ohio   St.  584; 

The  notoriety  of  a  person's  intem- 
perate habits  is  proper  to  be  consid- 
ered on  the  question  whether  the 
defendant  had  knowledge  thereof  at 
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the  time  the  sale  was  made  to  such 
person,  and  such  evidence  will  sup- 
port the  inference  of  the  fact  of 
knowledge.  But  knowledge  will  not 
be  inferred  as  a  matter  of  law  from 
such  evidence.  Smith  v.  State,  55 
Ala.    I. 

Reputation  Inadmissible  to  Es- 
tablish   Fact    of   Habit Tatum    v. 

State,  63  Ala.  147;  Collins  v.  Jones, 
83  Ala.  365.  3  So.  591. 

85.  Wickwire  v.  State,  19  Conn. 
477- 

On  the  question  of  knowledge  of 
the  purchaser's  habits  it  may  be 
shown  that  the  purchaser  was  ac- 
customed to  drink  daily,  frequently 
and  openly,  of  liquor  obtained  from 
the  defendant  and  others,  to  a  state 
of  intoxication  in  the  town  in  which 
the  defendant  lives.  Atkins  v.  State, 
60  Ala.  45. 

86.  Com.  V.  McNefif,  145  Mass. 
406,    14   N.    E.   616. 

87.  Mapes  v.   People,  69  111.   523. 

88.  Murphy  v.   People,  90  111.  59. 

89.  Where  a  town  agent  for  the 
sale  of  liquors  is  authorized  to  sell 
only  upon  an  application  for  liquor 
for  an  authorized  purpose  and  upon 
a  representation  reasonably  inducing 
the  belief  that  it  is  desired  for  a  le- 
gal purpose,  in  a  prosecution  for 
selling  in  violation  of  the  provisions 
of  such  a  law  evidence  of  the  gen- 
eral reputation  of  the  agent  for  pru- 
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L.  Illegal  Search.  —  Evidence  Secured  by  Unlawful  Means. 
The  fact  that  evidence  was  obtained  by,  or  came  to  the  knowledge 
of,  an  officer  while  acting  wrongfully  under  a  warrant  or  wholly 
without  a  warrant  will  not  affect  its  competency."" 

M.  Knowledge  and  Intent.  —  a.  In  General.  —  Intent  is  to  be 
inferred  from  the  facts  and  circumstances ;  evidence  of  the  defend- 
ant's secret  intention  is  inadmissible."^  The  intent  must  also  be  to 
do  the  unlawfid  act  in  the  particular  state."^  Only  the  defendant's 
intent  is  material. ^^ 

b.  Exemplification  of  Intent  by  Positive  Act.  —  The  defendant's 
intention  to  do  a  particular  thing,  where  the  intent  is  an  element  of 
the  crime  charged,  may  be  proved  by  evidence  of  his  having  done 
or  permitted  that  thing.  Thus  an  intent  to  sell  may  be  proved 
by  evidence  of  actual  sales.''*     But  while  the  positive  act  is  evidence 


dence  in  the  discharge  of  his  duties 
is  inadmissible.  State  v.  Fisher,  35 
Vt.  584. 

90.  Evidence  Illegally  Obtained. 
State  V.  McCann,  61  ]Me.  116;  State 
7'.  Stockman,  g  Kan.  App.  422,  58 
Pac.  1032;  Com.  V.  Keenan,  148 
Mass.  470,  20  N.  E.  loi ;  Com.  v. 
Welsh,  no  Mass.  359;  Com.  v.  Ac- 
ton, 165  Mass.  II,  42  N.  E.  329; 
Com.  V.  Hurley,  158  Mass.  159,  33  N. 
E.  342;  Com.  V.  Tibbetts,  157  Mass. 
519,   32  N.   E.  910. 

91.  Intent  Inferred  From  Act. 
Pike  V.  State,  40  Tex.  Crim.  613,  51 

S.  w.  395. 

92.  Com.  V.  Blood,  1 1  Gray 
(Mass.)   74. 

93.  Com.  V.  Keyes,  11  Gray 
(Mass.)  323. 

Thus  evidence  that  the  witness 
had  gone  to  defendant's  place  of 
business  after  the  expiration  of  the 
defendant's  license  with  the  intent 
of  buying  beer  by  the  quart  and 
drinking  it  on  the  premises  is  in- 
competent. Delaney  v.  State,  51  N. 
J.  L.  37,  16  Atl.  267. 

Lawful    Intent    of    Visitor So 

on  a  charge  of  maintaining  a  place 
for  the  unlawful  sale  of  liquors,  it  is 
incompetent  for  the  defendant  to 
show  that  one  who  had  drunk  liq- 
uors at  his  place  was  in  the  habit  of 
going  there  to  gain  access  to  the  de- 
fendant's library.  State  v.  Harris, 
64   Iowa   287,   20   N.   W.   439. 

Selling  liquors  to  Guests.  —  Good 
Jaith  of  Purchaser  Material. 
Where   an   innkeeper     is    authorized 


to  furnish  liquors  to  guests  at  his 
hotel,  evidence  of  the  good  faith  of 
a  person  ordering  meals  thereat,  to 
whom  the  defendant  has  furnished 
liquors,  is  proper  to  be  inquired 
into.  People  v.  Dippold,  30  App. 
Div.  62,  51  N.  Y.  Supp.  859.  So 
also  under  the  peculiar  facts  of  the 
case  the  court,  in  Leftwich  v.  State 
(Tex.  Crim.),  55  S.  W.  571,  ad- 
mitted evidence  of  the  purpose  of  a 
purchaser  in  a  local  option  district 
in  going  to  the  defendant's  place, 
saying:  "  Will  Coleman  was  asked, 
while  on  the  stand,  for  what  purpose 
he  went  to  the  room  where  defend- 
ant was,  and  stated  that  it  was  for 
the  purpose  of  getting  hard  cider. 
We  believe,  under  the  facts  in  this 
case,  that  this  testimony  was  admis- 
sible. The  alleged  purchaser,  Lowe, 
and  Coleman  went  to  the  place  to- 
gether, and  it  seems  that  Coleman 
went  to  the  place  to  get  hard  cider 
of  defendant,  and  Lowe  went  there 
for  the  purpose  of  getting  whisky, 
and  each  secured  what  they  went  for. 
They  went  in  together,  and  got  the 
articles  desired,  and  we  see  no  rea- 
son why,  under  the  circumstances, 
this    testimony    was    not   admissible." 

Physician's     Intent     as     Against 

Druggist In    prosecutions    against 

a  druggist  for  selling  liquors  on  a 
physician's  prescription,  the  good 
faith  and  intent  of  the  physician  is 
immaterial,  and  evidence  thereof  is 
inadmissible.  State  v.  Bevans,  52 
Mo.  App.  130. 

94.    Connecticut.  —  State     v. 
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of  the  intent,  it  is  not  necessary  to  demonstrate  tlie  existence  of  the 
unlawful  intent  by  evidence  of  the  positive  act.'-''"' 

c.  Application  for  and  Subsequent  Granting  of  Liceme.  —  Evi- 
dence that  the  defendant,  at  the  time  liquors  are  alleged  to  have 
been  illegally  kept,  had  an  application  pending  for  a  license  to  sell 
under  the  laws  of  the  state,  and  that  a  sliort  time  thereafter  a  license 
was  issued  to  him,  is  admissible  to  explain  his  possession  of  the 
liquors."" 

d.  Statements  and  Opinions  of  Others.  —  The  statements  of  other 
persons,  ofificial  or  unofficial,  to  the  defendant,  or  their  opinions 
expressed  to  him,  that  the  sale  of  a  particular  article,^''  or  the  doing 
of  a  particular  act,^*  was  not  in  violation  of  the  liquor  laws  are 


Mead's  Liquors,  46  Conn.  22;  State 
V.  Raymond,  24  Conn.  204. 

Georgia.  —  Johnson  v.  Atlanta,  79 
Ga.  507,  4  S.  E.  673. 

lozva.  —  State  v.  Arie,  95  Iowa 
375,  64  N.  W.  268;  State  V.  Thomp- 
son, 74  Iowa  119,  37  N.  W.  104; 
State  V.  S'artori,  55  Iowa  340,  7  N. 
W.  604. 

Massachusetts.  —  Com.  v.  Lynch, 
151  Mass.  358,  23  N.  E.  1 137;  Com. 
V.  Henderson,  140  Mass.  303,  5  N. 
E.  832. 

Michigan.  —  People  v.  Caldwell, 
107   Mich.  374,  65  N.  W.  213. 

Nebraska.  —  Rauschkolb  v.  State, 
46  Neb.  658,  65  N.  W.  776. 

Rhode  Island.  —  State  v.  Hoxsie, 
IS  R.  I.  I,  22  Atl.  1059,  2  Am.  St. 
Rep.  838. 

Vermont.  —  Lincoln  v.  Smith,  27 
Vt.  328. 

In  City  of  Auburn  v.  Merchant, 
103  N.  Y.  143,  8  N.  E.  484,  the  court 
says :  "  Under  the  circumstances  of 
this  case  the  drinking  was  good 
common-law  evidence  of  a  sale  in 
violation  of  that  statute.  The  de- 
fendant kept  the  liquor  for  sale,  and 
was  shown  to  be  engaged  in  selling 
it  to  be  drunk  upon  his  premises 
quite  indiscriminately  to  persons 
calling  for  it.  It  is  against  all  expe- 
rience that  he  gave  it  away,  or  that 
persons  came  there  to  drink  liquors 
bought  elsewhere.  It  was  in  his 
power  to  prevent  the  drinking,  which 
took  place  from  glasses  presumably 
furnished  by  him.  Evidence  of  the 
drinking  under  such  circumstances 
was  certainly  prima  facie  proof  that 
the   liquor  was  bought  to  be   drunk 
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there,  and  sufficient  to  justify  the 
charge." 

Where  one  is  charged  with  being 
a  common  seller,  evidence  of  drink- 
ing on  the  premises  of  the  accused 
is  competent.  Com.  v.  Leighton,  7 
Allen  (Mass.)  528;  Com.  v.  Munn, 
14  Gray  (Mass.)  361;  Com.  v.  Boy- 
den,   14  Gray   (Mass.)    lOi. 

95.  Com.  V.  Boyle,  145  Mass.  373, 
14  N.  E.  155;  Com.  V.  Sisson,  126 
Mass.  48. 

In  a  prosecution  for  selling  with 
intent  that  liquors  shall  be  drunk 
on  the  premises,  actual  drinking  on 
the  premises  need  not  be  proved. 
Sanderlin  v.  State,  2  Humph. 
(Tenn.)    315. 

96.  Com.  V.  Wellington,  146 
Mass.  566,  16  N.  E.  446. 

97.  Evidence  that  a  judge  and 
United  States  commissioner  had  ad- 
vised the  defendant  that  the  sale  of 
a  particular  beverage  was  not  pro- 
hibited by  law  is  likewise  inadmissi- 
ble. Hinton  v.  State,  132  Ala.  29, 
31   So.  563. 

Opinion  of  Revenue  Officers The 

opinion  of  the  revenue  officers, 
stated  to  the  defendant,  that  a  par- 
ticular liquor  is  not  prohibited  by 
the  liquor  laws  is  incompetent  in  the 
defendant's  behalf.  Petteway  v. 
State,  36  Tex.  Crim.  97,  35  S.  W. 
646. 

Opinion  of  Third  Party — Testi- 
mony of  the  person  selling  an  equiv- 
ocal compound  to  the  defendant  to 
the  effect  that  the  sale  was  not  in 
violation  of  the  local  option  law  is 
inadmissible.  McDaniel  v.  State 
(Tex.  Crim.),  65  S.  W.  1068. 

98.  Statements     of   persons     pur- 
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wholly  inadmissible  and  irrelevant  on  the  question  of  the  defendant's 
intent>^ 

e,  Knozvledge  of  or  Notice  to  Lessor  of  Lessee's  Acts  on  the 
Premises.  —  It  may  be  shown  as  against  the  lessor  that  the  lessee's 
business  was  so  carried  on  as  to  charge  him  with  knowingly  permit- 
ting the  place  to  be  used  for  the  unlawful  sale  of  liquors.^ 

f.  Knozi'lcdge  and  Good  faith.  —  The  defendant's  lack  of  knowl- 
edge of  the  intoxicating  properties  of  a  beverage  is  an  immaterial 
circumstance  in  a  prosecution  for  illegal  selling.^  Where  a  sale  is 
made  to  one  who  at  the  time  is  intoxicated,  the  seller's  knowledge 
of  the  intoxication  is  presumed,  and  the  defendant  must  thereupon 
assume  the  burden  of  disproving  it.^  So  in  a  prosecution  for  selling 
to  a  minor  where  the  good  faith  of  the  dealer  is  a  defense,  the 
burden  of  proving  the  reasonableness  of  the  defendant's  belief  rests 


chasing  liquor  of  the  defendant  that 
it  was  not  a  violation  of  the  law  re- 
quiring saloons  to  close  on  election 
days  for  him  to  open  his  place  and 
sell  after  the  polls  were  closed  are 
also  irrelevant  and  immaterial. 
Steinberger  v.  State,  35  Tex.  Crim. 
492,  34  S.  W.  617. 

99.  But  see  Farrell  v.  State,  32 
Ohio  St.  456,  30  Am.  Rep.  614. 

1.  Lessee's  Acts  in  Violation  of 
Terms  of  Lease  Admissible  Against 
Lessor — In  DeFrance  v.  Traverse, 
85  Iowa  422,  52  N.  W.  247,  where 
the  lease  forbade  the  place  leased  to 
be  used  for  an  unlawful  purpose,  the 
fact  that  the  defendant  lived  over 
the  room  let,  that  he  saw  beer  kegs 
and  glasses  in  the  lessee's  room,  and 
that  drunken  men  were  about  there 
is  sufficient  evidence  of  knowledge 
to  charge  defendant  with  the  condi- 
tion of  the  premises. 

Newpaper  Reports  Concerning 
Lessee — Evidence  of  the  reading 
by  the  landlord  or  his  agent  of  news- 
paper accounts  of  the  search  and 
seizure  of  liquors  on  the  leased 
premises,  and  of  the  connection  of 
persons  occupying  the  premises  or 
employed  therein,  is  admissible  in 
an  action  against  the  landlord  for  in- 
junction, to  show  notice  of  the  un- 
lawful use  to  which  the  premises 
are  put.  State  v.  Lundergan,  74  Vt. 
48,  52  Atl.  70. 

2.  Knowledge  of  Intoxicating 
Properties  Immaterial.  —  State  v. 
Lindoen,  87  Iowa  702,  54  N.  W. 
1075;  State  V.  Gill,  89  Minn.  502,  95 
N.  W.  449;  Penn  v.  State,  43  Tex. 


Crim.  608,  68  S.  W.  170;  Williams 
V.  State  (Tex.  Crim.),  77  S.  W.  215; 
Allen  V.  State  (Tex.  Crim.),  59  S. 
W.  264. 

But  see  contra,  Farrell  r*.  State,  32 
Ohio  St.  456,  30  Am.  Rep.  614,  where 
it  was  held  that  a  defendant  may 
show  that  at  the  time  he  bought  the 
liquors  in  controversy  they  were 
represented  to  him  to  be  non-intoxi- 
cating ;  that  he  bought  them  with 
that  understanding,  and  believed  they 
were  not  intoxicating,  and  sold  them 
with   such  understanding  and  belief. 

3.    Sale    to    Intoxicated     Person. 

Knowledge  Presumed ^  In  Brow  v. 

State,  103  Ind.  133,  2  N.  E.  296,  the 
court  says :  "  Counsel  for  appellant 
argue  that  the  state  ofifered  no  evi- 
dence to  show  that  the  defendant 
knew  that  the  prosecuting  witness 
was  intoxicated.  It  was  not  neces- 
sary. When  the  state  proved  the 
sale,  and  that  the  purchaser  was  at 
the  time  in  a  state  of  intoxication, 
the  case  was  prima  facie  made  out. 
When  the  fact  of  intoxication  is 
shown,  the  law  will  presume  the 
seller  knew  it.  Whether  an  individ- 
ual is  in  a  state  of  intoxication  or 
not  is  a  fact,  ordinarily,  open  to  the 
perception  of  others,  and  i>ersons  en- 
trusted with  the  sale  of  intoxicating 
liquor  must  take  notice  of  the  con- 
dition of  those  who  apply  for  it.  If 
the  degree  of  intoxication  should  be 
so  slight  as  not  to  be  noticeable  by 
the  seller,  or  if,  on  account  of  con- 
cealment, deception,  or  any  other  pe- 
culiarity, in  any  case  it  should  es- 
cape  detection,   although    reasonable 
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upon  him/  Where  the  statute  permits  a  druggist  to  sell  only  on  a 
written  prescription,  the  failure  to  require  a  prescription  at  all,  or 
selling  on  an  imperfect  and  insufficient  one,  operates  wholly  to  ex- 
clude evidence  of  the  defendant's  gootl  faith,  where  it  otherwise 
might  be  received.^  Guilty  knowledge  may  be  inferred  from 
the  circumstances.  Positive  knowdedge  is  not  required."  Where, 
of  course,  the  statute  is  construed  to  make  the  defendant  liable  for 
dealing  with  a  particular  class,  as  minors  or  habitual  drunkards, 
absolutely  and  regardless  of  knowledge  or  good  faith,  evidence 
of  the  defendant's  knowledge  or  good  faith  is  immaterial;^  though 


care  was  exercised,  it  would  be  a 
legitimate  defense  to  make  such  facts 
appear." 

4.  Behler  v.  State,  112  Ind.  140,  13 
N.  E.  272  ;  Goetz  v.  State  41  Ind.  162. 

Dealer  May  Not  Rely  on  Minor's 
Statement.  —  Goetz  ■!'.  State,  41  Ind. 
162. 

5.  When  Good  Faith  of  Druggist 
Immaterial —  State  v.  Tho-mpson,  74 
Iowa  119,  i7  N.  W.  104;  State  v. 
Cloughly,  y2>  Iowa  626,  35  N.  W. 
652;  Shear  v.  Green,  jt,  Iowa  688, 
36  N.  W.  642.  In  State  v.  Gregory, 
no  Iowa  624,  82  N.  W.  335.  the 
court  says  :  ''  In  another  instruction 
the  court  said,  in  effect,  that  if  de- 
fendant sold  intoxicating  liquors  the 
burden  was  on  him  to  show  that 
such  sale  was  made  on  proper  printed 
or  written  request  of  the  purchaser. 
Defendant  requested  the  court  to  in- 
struct that,  even  if  the  requests  were 
defective,  still  if  he  made  the  sales 
in  good  faith,  and  for  lawful  pur- 
poses, he  would  not  be  guilty.  These 
requests  were  refused,  and  it  is  in- 
sisted that  the  court  erred  in  denying 
them,  and  in  instructing  as  it  did. 
We  think  the  instructions  given  cor- 
rect, and  that  the  question  of  good 
faith  arises  only  where  proper  re- 
quests have  been  made  to  the  seller. 
Prohibition  is  the  rule,  and  permis- 
sion to  sell  is  the  exception,  and  he 
who  claims  the  right-  to  sell  must 
bring  himself  within  the  exception. 
One  of  the  requirements  is  that  the 
seller,  before  sale  or  delivery,  must 
have  a  request,  signed  by  the  appli- 
cant, containing  certain  enumerated 
statements,  not  necessary  to  be  more 
particularly  mentioned.  Many  of 
the  requests  introduced  in  evidence 
and  on  which  sales  were  made  were 
defective,  and  the  court  did  not  err 
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in  its  statement  of  the  law.  State  7'. 
Thompson,  74  Iowa  122,  2,y  N.  W. 
104;  State  V.  Cloughly,  73  Iowa  628, 
35  N.  W.  652;  Shear  v.  Green,  Ji 
Iowa  689,  36  N.  VV.  642.  When 
proper  requests  are  made  the  seller 
must  deny  the  request,  and  refuse  to 
make  the  sales,  unless  he  has  reason 
to  believe  the  statements  made 
therein  are  true ;  and  in  no  case 
granted,  unless  the  seller  knows  the 
person  applying  therefor  is  not  a 
m.inor,  intoxicated,  or  in  the  habit 
of  using  intoxicating  liquors  as  a 
beverage.  Code,  §  2394.  When 
proper  requests  have  been  made,  the 
question  of  the  seller's  good  faith  in 
making  the  sale  is  an  issue,  and  that 
question  is  one  of  fact  for  the  jury. 
State  V.  Aulman,  76  Iowa  624,  41  N. 

w.  379." 

6.  Proof  of  Guilty  Knowledge. 
Selling  to  Person  of  Known  Intem- 
perate Habits.  —  The  state  is  not  re- 
quired in  a  prosecution  for  selling 
to  one  of  known  intemperate  habits 
to  prove  positive  knowledge,  but  it 
will  be  sufiicient  if  facts  be  made  to 
appear  to  show  that  the  defendant 
had  good  reason  to  know  that  the 
purchaser  was  a  person  of  such  hab- 
its from  which  the  jury  may  infer 
guilty  knowledge.  But  knowledge  is 
not  necessarily  to  be  inferred  from 
the  fact  that  the  purchaser's  intem- 
perate habits  are  notorious  in  the  de- 
fendant's neighborhood.  Smith  v. 
State,  55  Ala.  i. 

Knowledge  a  Question  for  the 
Jury.  —  Elam  v.  State,  25  Ala.  53. 
As  to  the  sufficiency  of  the  evidence 
to  show  knowledge  of  minority  see 
Schurzer  v.  State  (Tex.  Crim.),  25 
S.  W.  23;  Sears  tK  State,  35  Tex. 
Crim.  442,  34  S.  W.  124. 

7.  People   V.  Werner,   174   N.   Y. 


INTOXICA TING  LIQ UORS. 


749 


it  has  been  held  that  evidence  of  good  faith  may  be  received  as  a 
mitigating  circumstance."*  Where  guilty  knowledge  and  intent  are 
held  to  be  elements  of  the  charge,  then  evidence  of  good  faith  or 
lack  of  knowledge  may  be  received.'^ 

g.  I'rcquency  of  Acts  as  Ez'idcnce  of  Bad  Faith.  —  The  frequency 
of  particular  acts  may  be  shown  to  negative  the  defendant's  good 
faith  and  honest  purpose  in  the  transaction  inquired  into.^" 

N.  Minority.  —  a.  Opinion  Evidence  as  to  Age.  —  After  a  wit- 
ness has  detailed,  as  fully  as  he  may,  the  dress,  manner  and  appear- 
ance of  a  purchaser  alleged  to  be  a  minor,  he  may  then  express  an 
opinion  as  to  the  age  of  such  person  as  going  to  the  question  of  his 
age  as  a  fact,  or  the  question  of  the  defendant's  good  faith  in 
making  the  sale.^^ 


132,  66  N.  E.  (^7',  Com.  v.  Baumler, 
21  Pa.  Co.  Rep.  272',  State  v.  Gulley, 
41  Or.  318,  70  Pac.  385 ;  Minter  v. 
State  (Tex.  Crim.),  76  S.  W.  312; 
State  V.  Donovan,  10  N.  D.  203,  86 
N.  W.  709- 

8.  Admissibility  in  Mitigation  of 
Punishment.  —  Crampton  v.  Slate,  2,7 
Ark.  108;  Redmond  v.  State,  36 
Ark.  58;  State  v.  Sasse,  6  S.  D. 
212,  60  N.  W.  853. 

9.  Loeffler  v.  District  of  Colum- 
bia, 15  App.  D.  C.  329;  Jones  v. 
State,  100  Ala.  88,  14  So.  772;  Com. 
V.  McNeff,  145  Mass.  406,  14  N.  E. 
616;  McCormick  v.  State,  133  Ala. 
202,  32  So.  268. 

Proof  of  Knowledge.  —  Knowledge 
of  a  purchaser's  minority  must  be 
established  to  sustain  a  conviction 
for  knowingly  selling  to  a  minor, 
and  it  will  not  be  presumed  even  as 
to  a  boy  sixteen  years  of  age.  Hun- 
ter V.  State,  18  Tex.  App.  444,  51 
Am.  Rep.  319.  And  it  is  not  suffi- 
cient that  the  defendant  might  have 
known  of  the  minority  by  the  exer- 
cise of  ordinary  care  and  prudence 
under  all  the  circumstances  of  the 
case.  Reynolds  v.  State,  32  Tex. 
Crim.  36,  22  S.  W.  18. 

Knowledge  of  Member  of  Defend- 
ant's Family.  _  Knowledge  must  be 
brought  home  and  made  personal  to 
defendant,  and  knowledge  upon  the 
part  of  the  defendant's  father  is  in- 
competent. Dick  z\  People,  47  111. 
App.  223. 

Sales  to  Minors — Com.  v.  Gould, 
158  Mass.  499,  2>3  N.  E.  656;  Gaines 
V.  State  (Tex.  Crim.),  21  S.  W.  367. 

Sales  to  Habitual  Drunkards  or 
Intemperate    Users State    v.    Al- 


derton,  50  W.  Va.  lOl,  40  S.  E.  350. 
Inquiries    Concerning    Particular 
Purchaser    Competent.  —  Crabtree  v. 
State,  30  Ohio  St.  382. 

10.  Selling  to  Minor  for  Sacra- 
mental Purposes.  —  Evidence  that  the 
defendant  was  in  the  habit  of  selling 
to  minors  for  sacramental  purposes 
is  admissible  to  show  lack  of  good 
faith  where  sales  are  defended  as 
made  for  such  purposes.  White  v. 
State    (Tex.   Crim.),  78  S.  W.   1066. 

Physician's      Prescriptions The 

number  of  other  prescriptions  given 
is  admissible  to  show  the  bad  faith 
of  a  physician  in  issuing  the  particu- 
lar one.  State  v.  Atkinson,  ^i  S.  C. 
100,  II  S.  E.  693.  But  see  State  v. 
Roberts,  22,  Mo.  App.  524. 

Druggists.  —  Evidence  of  the  fre- 
quency of  sales  made  by  a  druggist 
to  a  particular  customer  is  admis- 
sible, on  a  prosecution  for  selling  for 
other  than  medical  purposes,  to 
show  that  such  liquors  are  not  de- 
sired for  medical  purposes  and  that 
the  defendant  must  have  had  notice 
of  such  fact.  State  v.  Elliott,  45 
Kan.  525,  26   Pac.   55. 

11.  Alabama.  —  Bain  v.  State,  61 
Ala.  75. 

Arkansas.  —  Pounders  v.  State,  2)7 
Ark.  399;  Edgar  v.  -State,  ^7  Ark. 
219. 

Indiana.  —  Ehlert  v.  State,  93  Ind. 

7(>. 

Massachusetts.  —  Com.  v.  O'Brien, 
134  Mass.   198. 

Texas.  —  Reed  v.  State  (Tex. 
Crim.),  29  S.  W.  1074;  Koblen- 
schlag  V.  State,  23  Tex.  App.  264, 
4  S.  W.  888;  Garner  v.  State,  28 
Tex.  App.  561,  13  S.  W.  1004;  Ditt- 
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b.  Minor's  Own  Statements.  —  The  statements  of  a  minor  as  to 
his  age  made  to  the  dealer  at  the  time  of  the  purchase  are  admissible 
in  the  defendant's  behalf  where  his  good  faith  is  material.^^  They 
may  also  be  received  to  impeach  him,"  but  would  not  be  competent, 
of  course,  in  defendant's  behalf  where  his  good  faith  is  not  a 
defense.^* 

c.  Reputation  as  to  Age.  —  The  general  reputation  of  a  person  as 
being  or  not  being  a  minor  is  immaterial  where  the  seller's  good 


forth  V.  State  (Tex.  Crim.),  80  S. 
W.  628. 

Opinion  of  Non-Expert  Competent. 
In  Com.  V.  O'Brien,  134  Mass.  198, 
the  court  say :  "  After  carefully 
describing  the  appearance,  dress  and 
manner  of  the  girl  to  whom  the  sale 
was  testified  by  him  to  have  been 
made,  and  who  was  alleged  by  the 
complaint  to  have  been  a  minor,  the 
witness  who  thus  testified  was  per- 
mitted to  give  his  opinion  as  to  her 
age.  This  inquiry  came  fully  with- 
in the  exception  to  the  general  rule 
that  witnesses  cannot  give  opinions, 
by  which  they  have  been  permitted 
to  express  opinions  on  questions  of 
identity  as  applied  to  persons,  things 
or  handwritings,  and  to  give  their 
judgment  as  to  size,  weight  or  color 
of  objects,  or  their  estimate  of  time 
or    distance." 

In  Garner  v.  State,  28  Tex.  App. 
561,  13  S.  W.  1004,  the  court 'says: 
"  The  question  and  answer  which 
the  court  permitted  over  objection  of 
defendant,  as  shown  by  his  bill  of 
exceptions,  were :  '  Question.  What 
age  did  the  physical  appearance  of 
Luna  Wicks  and  S.  R.  Waits  indi- 
cate them  to  be  in  October,  1888? 
Answer.  From  the  physical  appear- 
ance of  said  minors  in  October,  1888, 
I  would  take  them  to  be  minors  of 
17  and  18  years  old.'  Here  the  ques- 
tion was  as  to  the  effect  the  physical 
appearance  produced  on  the  mind  of 
the  witness  himself,  as  to  the  ages 
of  the  minors.  In  Koblensclag's  Case 
the  objection  to  the  evidence  was 
that  the  witness  was  asked  and 
permitted  to  state  his  opinion  as  to 
how  others  would  be  impressed  by 
the  physical  marks  of  age,  and  such 
evidence  was  held  inadmissible.  23 
Tex.  App.  264,  4  S.  W.  Rep.  888. 
There  was  a  marked  difiference  in  the 
cases.  In  this  case  the  evidence 
sought    was     the     impression     made 
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upon  the  mind  of  the  witness  him- 
self, and  not  his  opinion  as  to  im- 
pressions made  upon  the  minds  of 
others.  '  Opinion,  as  far  as  it  con- 
sists of  a  statement  of  an  effect  pro- 
duced on  the  mind,  becomes  primary 
evidence  and  hence  admissible, 
whenever  a  condition  of  things  is 
such  that  it  cannot  be  reproduced 
and  made  palpable  to  the  jury.' 
Clark  V.  State,  28  Tex.  App.  189,  12 
S.  W.  Rep.  729." 

Effect  of  Appearance  of  Minor  on 
Person  of  Reasonable  Prudence  Im- 
material. —  Walker  v.  State,  25  Tex. 
App.  448,  8  S.  W.  644;  Garner  v. 
State,  28  Tex.  App.  561,  13  S.  W. 
1004;  Dittforth  V.  State  (Tex. 
Crim.),  80  S.  W.  628. 

In  Koblenschlag  v.  State,  23  Tex. 
App.  264,  4  S.  W.  888,  the  witness 
thus  testified,  referring  to  the  time 
of  the  sale  complained  of:  "At  that 
time  a  person  of  ordinary  observa- 
tion would  have  taken  him  to  be  a 
minor  from  his  physical  appearance." 
In  holding  this  evidence  incompetent 
the  court  say :  "  The  age,  appear- 
ance, etc.,  of  the  minor  might  very 
properly  be  shown ;  but  it  was  not 
permissible  for  the  witness  to  give 
his  opinion  as  to  how  others  would 
be  impressed  by  these  physical  marks 
of  age.  It  was  the  province  of  the 
jury  to  determine  whether  from 
these  the  defendant  knew  that  the 
party  was  in  fact  a  minor." 

12.  State  v.  Kalb,  14  Ind.  403; 
People  V.  Welch,  71  Mich.  548,  39  N. 
W.  747- 

13.  Peterson  v.  State,  83  Md. 
194,  34  Atl.  834;  State  V.  Dittforth 
(Tex.  Crim.),  79  S.  W.  52. 

14.  When  Immaterial State  v. 

Thompson,  74  Iowa  119,  37  N.  W. 
104;  Carroll  v.  State,  63  Md.  551,  3 
Atl.  29;  Peterson  v.  State,  83  Md. 
194,  34  Atl.  834;  State  z'.  Dittforth 
(Tex.  Crim.),  79  S.  W.  52,  80  S.  W. 
628. 
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faith  is  no  defense.''^     But  where  the  seller's  knowledge  and  good 
faith  are  material,  reputation  may  be  proved.^" 

(1.  Previous  Sales  to  Shozv  Knozvledge  of  Minority.  —  Evidence 
of  previous  sales  to  a  minor  is  not  competent  to  show  knowledge 
of  the  minority.^^ 

e.  Parent's  Statement  of  Consent. — Possession  at  Time  of  Sale 
Requisite  to  Admissibility. — The  parent's  written  statement  of 
consent  to  a  sale  to  his  minor  child  is  not  admissible  in  the  defend- 
ant's behalf  unless  in  his  possession  at  the  time  of  the  sale  for 
which  he  is  prosecuted.^* 

f.  Emancipation  of  Minor  no  Defense.  —  Evidence  that  the  minor 
had  been  emancipated  by  the  parent  is  inadmissible.^^ 

g^.  Appearance  of  Minor.  —  Evidence  of  the  personal  appearance 
of  a  minor  at  the  time  of  a  sale  to  him  is  admissible  on  the  ques- 
tion of  the  defendant's  good  faith,  where  this  is  material.^"  The 
appearance  of  a  minor  must  be  ascertained  from  competent  evidence 
relating  to  the  time  of  the  sale  in  controversy.^^ 

h.  Other  Matters.  —  It  may  be  shown  on  the  question  of  the 
defendant's  good  faith  that  he  has  fabricated  the  evidence.^-  So 
it  may  be  shown,  in  the  defendant's  favor,  that  the  supposed  minor 
had  voted  at  a  prior  election.^^  Likewise  any  conversations  had 
between  the  defendant  and  the  purchaser's  parents  concerning  his 
age  may  be  proven  on  the  question  of  knowledge  or  good  faith.^* 

O.  Occupation  and  Business.  —  a.  Defendant's  Reputation  as 
a  Common  Seller. — Evidence  of  common  reports  that  the  defend- 


15.  Reputation  as  to  Age. 
When  Immaterial.  —  Peterson  v. 
State,  83  Md.  194,  34  Atl.  834; 
Pressler  v.  State,  13  Tex.  App.  95. 

16.  Competent  Where  Knowledge 
Material.  —  Pressler  z'.  State,  13 
Tex.  App.  95. 

The  defendant  may  show  that  the 
purchaser  was  treated  by  his  friends 
and  parents,  and  considered  by  the 
community,  as  an  adult.  State  v. 
Kalb,  14  Ind.  403. 

17.  Evidence  of  Previous  Sales 
by    the   Defendant   Inadmissible    on 

Question    of   Knowledge Dittforth 

V.  State  (Tex.  Crim.),  80  S.  W.  628. 

18.  Parent's  Consent  Subsequent 
to  Sale  Inadmissible.  —  Patton  v. 
State,  42  Tex.  Crim.  496,  61  S.  W. 
309;  Slaughter  v.  State  (Tex. 
Crim.),  21   S.  W.  247. 

19.  Slaughter  v.  State  (Tex. 
Crim.),   21    S.   W.   247. 

Disabilities  of  Infancy.  —  Decree 
in  Chancery —  Nor  is  it  a  defense 
to  a  prosecution  for  selling  to  a 
minor    that    the   minor,   previous   to 


the  sale  charged,  had  begi  relieved, 
by  a  decree  in  chancery,  of  the  disa- 
bilities attending  infancy.  Coker  v. 
State,  91  Ala.  92,  8  So.  874. 

20.  Marshall  v.  State,  49  Ala.  21 ; 
Ross  V.  State,  116  Ind.  495,  19  N.  E. 
451;  State  V.  Kalb,  14  Ind.  403; 
Dittforth  v.  State  (Tex.  Crim.),  80 
S.  W.  628;  Garner  z:  State,  2S  Tex. 
App.  561,  13  S.  W.  1004;  Koblen- 
schlag  v.  State,  2;^  Tex.  App.  264, 
4  S.  W.  888;  McGuire  v.  State  (Tex. 
App.),  15  S.  W.  917;  Wakefield  v. 
State   (Tex.  Crim.),  28  S.  W.  470. 

21.  Jury  May  Not  Consider  Ap- 
pearance of  Witness  as  They  Ob- 
serve Him  at  the  Trial Ihinger  v. 

State,  53  Ind.  251  ;  Robinius  v.  State, 
62  Ind.  235 ;  McGuire  v.  State  (Tex. 
App.),  15  S.  W.  917. 

22.  Behler  v.  State,  112  Ind.  140, 
13   N.   E.   272. 

23.  Brown  r.   State,  24  Ind.   113. 

24.  Reed  v.  State  (Tex.  Crim.), 
29  S.  W.  1074;  Dick  z'.  People,  47 
111.  App.  223. 
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ant  was  engaged  in  the  unlawful  selling  of  liquors  is  incompetent.^" 

b.  Printed  Matter-  and  Stationery.  —  The  defendant's  business 
stationery,  declaratory  of  the  nature  of  his  business  and  advertising 
the  same;  may  be  received  against  him.^® 

c.  Occupation  Previous  to  Adoption  of  Local  Option  Lazv.  —  The 
state  may  show,  on  a  prosecution  for  selling  in  violation  of  a  local 
option  law,  that,  prior  to  the  adoption  of  local  option,  the  defend- 
ant was  engaged  in  the  business  of  selling  liquors.^^ 

d.  Federal  License  and  Compliance  With  Internal  Revenue  Laws. 
On  a  prosecution  for  selling  without  a  license,  or  keeping  with 
intent  to  sell  in  violation  of  the  laws  of  the  state,  evidence  that  the 
defendant  had  paid  the  United  States  internal  revenue  tax  on  the 
business  of  a  liquor  dealer  is  admissible  against  him.^^  Of  course 
it  is  open  to  the  defendant  to  explain  his  possession  of  the  federal 
license,  or  how  he  came  to  pay  the  revenue  tax.^®  Where  the 
statute  authorizing  evidence  of  the  finding  of  a  federal  license  in 
one's  place  provides  that  it  shall  be  prima  facie  proof  of  a  particular 
ofifense,  it  may  not  be  received,  with  like  effect,  upon  a  prosecution 
for  a  different  offense.^**     That  the  defendant  did  not  have  a  federal 


Contradictory  Statements  of  Pa- 
rent  People  V.  Werner,  174  N.  Y. 

132,  66  N.    E.  667. 

25.  See  Cobleigh  v.  McBride,  45 
Iowa  116;  Warner  v.  Brooks,  14 
Gray   (Mass.)    107. 

26.  Descriptive  Printed  Matter 
Competent — Com.  v.  Jacobs,  152 
Mass.  276,  25   N.  E.  463. 

The  defendant's  business  card, 
containing  his  name  and  address, 
and  stating  that  he  is  a  dealer  in 
certain  intoxicating  liquors,  though 
printed  and  used  several  rnonths 
prior  to  the  time  mentioned  in  the 
indictment,  is  admissible.  Com.  v. 
Twombly,    119  Mass.    104. 

27.  Armstrong  v.  State  (Tex. 
Crim.),  47  S.  W.  981. 

28.  Kentucky.  —  Throckmorton  v. 
Com.,  20  Ky.  L.  Rep.  1508,  49  S.  W. 

474- 

Maine.  —  State  v.  O'Connell,  82 
Me.  30,  19  Atl.  86 ;  State  v.  Gorham, 
65  Me.  270;  State  v.  Wiggin,  72 
Me.  424. 

Maryland.  —  Guy  v.  State,  90  Md. 
29,  44  Atl.   997- 

Massachusetts.  —  Com.  v.  Brown, 
124  Mass.  318;  Com.  v.  Uhrig,  146 
Mass.  132,  15  N.  E.  156;  Com.  v. 
Keenan,  11  Allen  262. 
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Mississippi.  —  Burnett  v.  State,  72 
Miss.  994,  18  So.  432. 

Missouri.  —  State  v.  Munch,  57 
Mo.   App.   207. 

Rliode  Island.  —  State  v.  Merior, 
13  R.  I.  666. 

Texas.  —  Treue  v.  State  (Tex. 
Crim.),  44  S.  W.  829;  Henderson  v. 
State  (Tex.  Crim.),  39  S.  W.  116. 

Vermont.  —  State  v.  Spaulding,  60 
Vt.  228,  14  Atl.  769;  State  V.  White, 
70  Vt.  225,  39  Atl.  1085;  State  V. 
Intoxicating    Liquors,   44   Vt.    208. 

It  is  no  objection  to  the  admissi- 
bility of  an  internal  revenue  license 
to  sell  at  retail  that  the  defendant 
was  not  shown  to  have  had  it  in  his 
possession  at  the  time  in  contro- 
versy. It  is  sufficient  to  show  that 
it  had  been  issued.  Martin  v.  State 
(Tex.  Crim.),  61    S.  W.  486. 

See  contra,  State  v.  Stutz,  20  Iowa 
488. 

Many  states  have  expressly  pro- 
vided by  statute  for  such  evidence, 
and  some  states  have  made  it  prima 
facie  proof  of  guilt.  Guy  v.  State, 
90  Md.  29,  44  Atl.  997.  See  the  stat- 
utes of  the  various  states. 

29.  Com.  z'.  Austin,  97  Mass. 
595 ;  Fruide  v.  State,  66  Neb.  244, 
92  N.  W.  320. 

30.  Liles  V.   State,  43   Ark.  95. 
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license  is  immaterial  in  his  belialf  on  a  prosecution  for  selling  with- 
out a  license  from  the  state.'" 

e.  Miscellaneous.  —  The  delivery  of  liquors  to  the  defendant  and 
the  suspicious  manner  in  which  his  place  is  fitted  up,  together  with 
the  possession  of  liquors  at  his  place,  are  all  competent  matters 
against  him.^- 

P.  Other  Offenses,  Charges  and  Convictions.  —  a.  In  Gen- 
eral. —  Evidence  of  other,  though  similar,  offenses  committed  by 
the  accused  is  inadmissible  to  establish  the  commission  of  the  par- 
ticular ofifense.^^     Such  evidence,  may,  however,  it  has  been  held,^* 


31.  Anderson  v.  State  (Tex. 
Crim.),  2>7   S.   W.  859. 

32.  Evidence  of  deliveries  of 
liquors  to  the  defendant,  the  manner 
in  which  his  place  is  fitted  up  and 
the  possession  of  liquors  is  admis- 
sible. Com.  V.  Hughes,  165  Mass. 
7,  42  N.  E.  121 ;  Com.  v.  Wallace, 
143  Mass.  88,  9  N.  E.  5 ;  Com.  v. 
Campbell,  116  Mass.  32;  Com.  v. 
Doe,  108  Mass.  418;  Com.  v.  Hig- 
gins,  16  Gray   (Mass.)    19. 

It  May  Be  Shown  That  the  De- 
fendant Kept  a  Bar — Com.  v.  Cot- 
ter, 97  Mass.  336;  Com.  v.  Norton, 
16  Gray   (Mass.)    30. 

Witness  May  Make  Direct  State- 
ment as  to  Defendant's  Business. 
State  V.  Roben,  39  Iowa  424. 

33.  Evidence  of  Other  Offenses 
Inadmissible.  —  Alabama.  —  Wilson 
z'.  State,  136  Ala.   114,  :iT,  So.  831. 

Kansas.  —  State  v.  Marshall,  2 
Kan.  App.  792,  44  Pac.  49;  State 
V.  Hughes,  3  Kan.  App.  95,  45 
Pac.  94;  State  v.  Nield,  4  Kan. 
App.  626,  45  Pac.  623 ;  State  v.  Reyn- 
olds, 5  Kan.  App.  515,  47  Pac.  573- 

Mississippi.  —  Ware  v.  Slate,  71 
Miss.  204,  13  So.  936;  Bailey  v. 
State,  67  Miss.  333,  7  So.  348;  Naul 
V.  City  of  Macomb,  70  5liss.  699, 
12  So.  903;  King  z'.  State,  66  Miss. 
502,  6  So.   188. 

Missouri.  —  State  v.  Fierline,  19 
Mo.  380. 

New  Hampshire.  —  State  v.  La- 
Rose,  71  N.  H.  43S,  52  Atl.  943. 

New  York.  —  People  v.  Andrus, 
74  App.  Div.  542,  77  N.  Y.  Supp. 
780;    Hodgman   v.    People,   4    Denio 

235- 

Texas.  —  Driver  v.  State  (Te.x. 
Crim.).  85  S.  W.  1056;  Poe  v.  State 
(Tex.    Crim.),  44  S.   W.   493;   Tyr- 


rell V.  State  (Tex.  Crim.),  38  S. 
W.  loii. 

Sales  to  Minors On  a  charge  of 

selling  to  minors,  evidence  of  sales 
to  other  minors  is  not  admissible.' 
Freedman  v.  State,  27  Tex.  Crim. 
115,  38  S.  W.  993- 

Keeping    Bawdy    House On    a 

prosecution  for  selling  illegally,  evi- 
dence that  the  defendant  kept  a 
bawdy  house  is  inadmissible.  Bal- 
lowe  V.  Com.,  19  Ky.  L.  Rep.  1867, 
44  S.  W.  646. 

Keeping  Billiard  Room.  —  On 
charge  of  selling  without  a  license, 
evidence  that  the  defendant  kept  a 
billiard  room  is  inadmissible.  Sowle 
z".  State,  21   Ind.  236. 

Other  Offense  Not  Competent  to 
Show  Aggravation  of  Particular 
Offense On  a  prosecution  for  sell- 
ing in  violation  of  the  prohibitory 
law,  evidence  that  the  sale  com- 
plained of  was  made  to  a  minor  is 
inadmissible  in  aggravation  of  the 
defendant's  wrong,  its  effect  be- 
ing only  to  prejudice  the  jury 
against  the  defendant.  Campbell  v. 
State,  37  Tex.  Crim.  572,  40  S.  W. 
282. 

34.  Admissibility  as  Rebuttal. 
Where  the  defendant,  on  the  trial 
of  a  charge  of  selling  in  violation 
of  the  local  option  law,  testified  in 
his  own  behalf  that  he  had  sold 
nothing  but  Peruna  since  local  option 
went  into  effect,  except  on  prescrip- 
tion, and  on  cross-e.xamination  de- 
nied that  he  had  sold  to  persons 
liquors  without  prescription,  evidence 
of  sales  to  such  persons  was  held 
admissible  "  to  rebut "  the  defend- 
ant's evidence  in  those  particulars. 
Gilmore  v.  State,  37  Tex.  Crim.  178, 
39  S.  W.  105. 
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be  received  as  rebuttal.     So  also  the  reception  of  evidence  of  other 
offenses  may  be  warranted  under  the  res  gestae  rule.''^ 

b.  To  Sliozv  Intent  and  Course  of  Business.  —  Evidence  of  the 
commission  by  the  defendant  of  the  same  ofifense  under  similar  cir- 
cumstances is  admissible  to  show  motive  and  intent,  and  the  defend- 
ant's system,  habit  and  course  of  business.'"'  Such  acts  only  may 
be  proven  for  this  purpose  as  were  done  subsequently  to  the  taking 


Keeping  Open  on  Sunday.  —  De- 
fendant's Knowledge.  —  Where  a 
dealer  denies  knowledge  of  the  mak- 
ing of  sales  by  his  bartender  on  Sun- 
day, and  testifies  to  instructions  to 
him  not  to  sell,  evidence  of  previous 
occasions  of  keeping  open  on  Sun- 
day is  admissible  against  him.  State 
V.  Sodini,  84  Alinn.  444,  87  N.  W. 
1130. 

Evidence  of  the  pendency  of  an- 
other prosecution  for  illegal  selling 
maj^  be  admissible  to  rebut  and  to 
explain  the  evidence  of  a  defendant 
that  he  had  refused  on  other  occa- 
tions  to  sell  to  other  persons,  where 
such  charge  was  pending  at  the  time 
of  such  refusals.  Such  evidence 
would  tend  to  show  why  such  re- 
fusals to  sell  to  others  were  made 
and  that  the  defendant  was  only 
shamming.  Barnes  v.  State,  20  Conn. 
254- 

So  where  the  defendant  testifies 
that  he  has  liquor  for  sale,  but  that 
he  never  sells  it  himself,  the  prose- 
cution may  show  sales  in  his  place. 
Clark  V.  State,  40  Tex.  Crim.  127, 
49  S.  W.  85. 

35.  Res  Gestae.  —  Selling  to  Minor. 
In  a  prosecution  for  selling  to  a 
minor,  evidence  that  two  other 
minors  drank  with  the  purchaser  at 
the  time  of  the  sale  is  admissible  as 
a  part  of  the  res  gestae.  Gray  v. 
State,  44  Tex.  Crim.  470,  72  S.  W. 
169. 

Evidence  of  sales  of  liquors  to 
other  persons  at  the  same  time  as, 
and  under  circumstances  similar  to, 
the  time  in  question,  the  liquors  sold 
in  such  cases  being  drunk  on  the 
premises,  is  competent  to  illustrate 
the  character  of  the  sale  in  contro- 
versy and  to  establish  the  defendant's 
knowledge  of  the  fact  that  the  liquor 
sold  to  the  particular  purchaser  was 
drunk  on  or  about  the  premises. 
Pearce  v.   State,  40  Ala.  720. 
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36.  Motive  and  Intent.  —  Con- 
necticut. —  State  V.  Raymond,  24 
Conn.   204. 

Maine.  —  State  v.  Plunkett,  64 
Me.  534- 

Massachusetts.  —  Com.  v.  Sinclair, 
138  Mass.  493 ;  Com,  v.  Cotton,  138 
I\Iass.  500;  Com.  v.  Kelley,  116  Mass. 
341 ;  Com.  V.  Dearborn,  109  Mass. 
368 ;  Com.  V.  Stoehr,  109  Mass.  365 ; 
Com.  V.  McPike,  3  Cush.  181. 

New  Hampshire.  —  State  v.  Shaw, 
58  N.  H.  72. 

Tennessee.  —  Dobson  v.  State,  5 
Lea  271. 

Texas.  —  Pike  v.  State,  40  Tex. 
Crim.  613,  51  S.  W.  395;  Dane  v. 
State,  36  Tex.  Crim.  84,  35  S.  W. 
661. 

Former  Conviction  on  Question  of 
Intention —  The  record  of  a  former 
conviction  of  maintaining  a  liquor 
nuisance  is  competent  to  show  de- 
fendant's intention  on  his  trial  for 
maintaining  a  nuisance  on  the  same 
premises.  State  v.  Hall,  79  Me.  501, 
II  Atl.  181. 

Pretended    Sales   for    Sacramental 

Purposes    to    Others In    White   v. 

State  (Tex.  Crim.),  78  S.  W.  1066, 
where  the  defense  was  that  the  sale 
of  certain  wines  charged  to  have 
been  illegally  made  was  made  for 
sacramental  purposes,  evidence  that 
the  defendant  at  other  times  had 
made  sales  to  boys  for  pretended  sac- 
rainental  purposes,  taking  their  cer- 
tificate to  that  effect,  was  held  ad- 
missible to  show  the  defendant's  bad 
faith  in  the  particular  sale. 

Habit,  System  and  Course  of  Busi- 
ness  Indiana.  —  Wood    v.    State,  9 

Ind.  App.  42,  36  N.  E.  158. 

Kentucky.  —  Tatum  v.  Com.,  22 
Ky.  L.  Rep.  927,  59  S.  W.  32. 

Maryland.  —  Archer  v.  State,  45 
Md.  23. 

Michigan.  —  People  v.  Hicks,  79 
Mich.  457,  44  N.  W.  931. 
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effect  of  the  law  upon  which  the  particular  prosecution  is  based.""*^ 
It  has  been  held  that  testimony  of  other  sales  is  admissible  only 
when  the  act  constituting  the  offense  is  equivocal  or  committed 
under  peculiar  circumstances."^ 

c.  OiJicr  Offense  as  Element  of  Particular  Offense. —  (1.)  In 
General. —  It  is  no  objection  to  evidence  that  the  same  matters  con- 
stitute also  a  different  offense  for  which  the  defendant  has  been,  or 
may  be,  punished.''"     So  a  sale  at  a  particular  time,  though  forbid- 


Mississippi.  —  King  v.  State,  66 
Miss.  502,  6  vSo.   ;88. 

Nciv  Hampshire.  —  State  v.  Welch, 
64  N.  H.  525,  15  Atl.  146;  State  v. 
Shaw,  58  N.  H.  7:i ;  State  v.  Havey, 
58  N.  H.  ^77;  State  v.  Gorman,  58 
N.   H.   77. 

Texas.  —  Martin  v.  State  (Tex. 
Crim.),  61  S.  W.  486;  Roach  v.  State 
(Tex.  Crim.),  84  S.  W.  586;  Peter- 
son V.  Stale  (Tex.  Crim.),  70  S.  W. 
978;  Skipwith  V.  State  (Tex.  Crim.), 
68  S.  W.  278;  Young  v.  State  (Tex. 
Crim.),  66  S.  W.  ^67;  Hollar  v.  State 
(Tex.  Crim.),  72,  S.  W.  961  ;  Matkins 
V.  State  (Tex.  Crim.),  58  S.  W.  108; 
Dane  v.-  State.  ,36  Tex.  Crim.  84,  35 
S.  W.  661;  Bruce  V.  State,  36  Tex. 
Crim.  53,  39  S.  W.  (&T,;  Pitner  v. 
State,  2,7  Tex.  Crim.  268,  39  S.  W. 
662 ;  Myers  v.  State,  t,7  Tex.  Crim. 
2>2>'^,  39  S.  W.  938:  Bennett  v.  State, 
40  Tex.    Crim.  445,   50   S.   W.   946. 

Remoteness  of  Time To  be  ad- 
missible such  sales  must  not  be  too 
remote  in  time  to  the  particular 
transaction.  Malone  v.  State  (Tex. 
Crim.),  51   S.  W.  381. 

Sales  on  Sunday — Where  the  de- 
fendant, on  a  prosecution  for  Sunday 
selling,  testifies  that  he  was  only  giv- 
ing away  liquors,  evidence  of  sales 
on  other  Sundays  is  competent  to 
show  that  the  pretended  gift  was  a 
sale.  Lynn  v.  State  (Tex.  Crim.), 
22  S.  W.  878. 

Agents'  Sales.  —  Violation  of  In- 
structions. —  Where  a  bartender  is 
charged  with  giving  away  liquors  on 
Sunday,  and  he  testifies  that  his  em- 
ployer had  instructed  him  not  to  give 
away  liquors  on  Sunday,  he  may  be 
asked  whether  he  had  not  done  so 
on  other  Sundays.  Fassinow  v. 
State,  89  Ind.  235. 

37.  Sales  Prior  to  Taking  Effect 
of  Law  Inadmissible.  —  In  prosecu- 


tion for  violating  local  option  law, 
evidence  of  other  sales  made  Ijefore 
the  prohibitory  law  came  into  effect 
is  not  admissible  on  the  question  of 
intent.  Efird  v.  State,  44  Tex. 
Crim.  447,  71  S.  W.  957.  See  State 
V.  Dunning,  14  S.  D.  316,  85  N.  W. 
589. 

38.  Belt  V.  State  (Tex.  Crim.), 
78  S.  W.  933 ;  Grimes  v.  State,  44 
Tex.  Crim.  542,  72  S.  W.  862;  John- 
son V.  State,  42  Tex.  Crim.  618,  62 
S.  W.  756;  Parker  v.  State  (Tex. 
Crim.),  75  S.  W.  30. 

39.  Connecticut.  —  State  v.  Hart- 
wick,  49  Conn.  loi ;  State  v.  Ray- 
mond, 24  Conn.  204. 

Georgia.  —  Reese  v.  City  of  New- 
nan,  120  Ga.  198,  47  S.  E.  560. 

lozva.  —  State  v.  Munzenmaier,  24 
Iowa  87. 

Kansas.  —  State  v.  Coulter,  40 
Kan.  87,   19  Pac.  368. 

Massachusetts.  —  Com.  v.  Brels- 
ford,   161   Mass.  61,  36  N.   E.  677. 

Michigan.  —  People  v.  Caldwell, 
107  Mich.  374,  65  N.  W.  213;  Peo- 
ple V.  Hicks,  79  Mich.  457,  44  N.  W. 

931- 

Rhode  Island.  —  State  v.  More- 
head,  22  R.  I.  272,  47  Atl.  545. 

Prior  Sales  Admissible.  —  Sales  of 
liquors  made  by  a  party  shortly 
prior  to  the  time  of  an  alleged  keep- 
ing of  liquors  with  intent  to  sell 
may  be  shown  as  evidencing  the  in- 
tent with  which  such  liquors  are  kept. 
Hans  V.  State,  50  Neb.  150,  69  N. 
W.  838. 

Subsequent  Sales  Admissible. 
State  t'.  Mead's  Liquors,  46  Conn.  22. 

Sales  of  Different  Liquors  Ad- 
missible  In  such  a  case  it  need  not 

be  shown  that  the  liquors  sold  are 
the  same  kind  as  those  alleged  to  be 
kept  for  the  purpose  of  unlawful 
sale.     State    v.   Mead's    Liquors,    46 
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den  by  law,  is  proper  evidence  of  keeping  open  at  such  time  in 
violation  of  the  liquor  laws.'"'  On  the  issue  whether  a  tii)])ling 
house  is  maintained,  evidence  that  liquors  were  drunk  on  the  prem- 
ises in  question  is  competent.''^  Evidence  of  the  making  of  other 
sales  by  the  defendant  may  also  be  received  to  identify  the  defendant 
as  the  person  who  made  the  ])articular  sale.'- 

(2.)  Former  Conviction  or  Acquittal,  —  On  the  trial  of  a  charge  of 
maintaining  a  nuisance  consisting  in  the  illegal  sale  and  keeping 
of  liquors  or  the  keeping  of  a  tenement  for  such  purpose,  the  record 
of  a  conviction  of  the  defendant  upon  the  charge  of  unlawfully 
keeping  liquors  for  sale  at  the  same  place  is  admissible.'*^  To  war- 
rant the  reception  of  such  evidence,  however,  there  must  be  an 
identity  of  place,'*'*  which  may  be  established  by  parol.*^  A  plea  of 
guilty  on  the  trial  of  a  charge  for  selling  unlawfully  may  be  quali- 
fied by  evidence  that  the  defendant  pleaded  guilty  for  some  reason 


Conn.  22;  State  v.  Gorman,  58  N. 
H.  77. 

40.  State  V.  Sodini,  84  Minn.  4z}4, 
87  N.  W.  1 130;  Knox  V.  State  (Tex. 
Crim.),  77  S.  W.  13;  Brown  v.  State, 
38  Tex.  Crim.  597,  44  S.  W.  176. 

41.  Hussey  v.  State,  69  Ga.  54. 

42.  Mcintosh  v.  State,  140  Ala. 
137,  37   So.  223. 

43.  Com.  V.  Line,  149  Mass.  65, 
20  N.  E.  697;  Com.  V.  Austin,  97 
Mass.  595.  So  is  a  voluntary  offer 
to  plead  guilty  admissible  against 
the  defendant.  Com.  v.  Callahan, 
108  Mass.  421. 

Conviction  Upon  a  Search  and 
Seizure  Process.—  See  State  v.  Wold, 
96   Me.  401,   52  Atl.  909. 

Plea  of  Guilty  of  Keeping  Liquors 
for  Illegal  Sale  on  Charge  of  Main- 
taining Tenement.  —  Com.  v.  Hazel- 
tine,    108   Mass.   479. 

Conviction   of  Illegal    Selling   on 

Charge      of      Nuisance Com.      v. 

Brelsford,  161  Mass.  61,  36  N.  E. 
677. 

Conviction  of  Illegal  Selling  on 
Charge  of  Being  a  Common  Seller. 
State  V.  Gorham,  67  Me.  247. 

In  the  case  of  State  v.  McGill,  65 
Vt.  547,  27  Atl.  430,  the  court,  in  a 
case  of  this  nature,  say :  "  A  place 
used  as  a  place  of  resort,  where  in- 
toxicating liquor  is  unlawfully  sold, 
furnished  or  given  away,  or  is  kept 
for  selling,  furnishing  or  giving 
away  unlawfully,  is  a  common  nuis- 
ance kept  in  violation  of  law.     R.  L., 
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§  3836.  If  one  can  be  convicted  of 
keeping  such  a  nuisance  without  its 
appearing  that  he  kept  intoxicating 
liquor  at  the  place  with  the  intent 
aforesaid,  the  record  of  his  convic- 
tion would  not  necessarily  establish 
that  he  was  guilty  of  keeping  with 
such  intent,  for  that  fact  might  not 
have  been  adjudicated.  That  one 
may  be  thus  convicted  without  its 
thus  appearing  is  manifest.  Suppose 
men  were  accustomed  to  go  into  the 
respondent's  place  of  business  with 
bottles  of  liquor  in  their  own  pock- 
ets, and  of  these  drinking  with  oth- 
ers casually  present,  whom  they  in- 
vited, the  respondent  suffering  it, 
but  not  otherwise  having  to  do  with 
it;  this  would  be  an  unlawful  giving 
away  on  the  part  of  the  owners  of 
the  liquor,  and  make  the  place  a 
common  nuisance,  but  it  would  not 
make  the  respondent  guilty  of  own- 
ing, keeping  or  possessing  the  liquor 
with  the  intent  aforesaid,  for  he  did 
not  own,  nor  keep,  nor  possess  it,  in 
any  sense.  It  follows,  therefore,  that 
the  judgment  in  the  nuisance  case 
was  not  necessarily  conclusive  of 
guilt  in  this  case,  and  to  treat  it  so 
was  error." 

44.  Com.  V.  Line,  149  Mass.  65, 
20  N.  E.  697 ;  Com.  v.  Doyle,  132 
Mass.  244;  Com.  v.  Austin,  97  Mass. 
595- 

45.  State  v.  Hall,  79  Me.  501,  11 
Atl.  181 ;  Com.  v.  Line,  149  Mass. 
65,  20  N.  E.  697. 
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other  than  that  of  his  guilt. "*"  While  the  record  of  a  former  con- 
viction of  a  constituent  offense  or  element  is  admissible  against  the 
defendant,  the  converse  of  this  proposition  is  denied,  and  the  record 
of  an  acquittal  will  not  be  received  in  his  favor. ^^  There  is  not, 
however,  an  agreement  of  the  authorities  on  this  question,  some 
courts  taking  the  contrary  view.**     Nor  in  general  will  a  conviction 


46.  State  v.  Beam,  i  Kan.  App. 
688,  42  Pac.  39.^. 

47.  Acquittal  of  Charge  of  Sell- 
iiig' —  On  a  charge  of  keeping  a 
nuisance  the  docket  of  a  police  mag- 
istrate before  whom  the  defendant 
was  tried  on  a  previous  complaint 
for  selling  intoxicating  liquor  in  vio- 
lation of  the  statute  is  inadmissible 
to  prove  that  the  defendant  was  then 
found  "  not  guilty."  Nicholson  v. 
People,  29  III.  App.  57. 

Acquittal  Under  Search  and  Seiz- 
ure Process.  —  Evidence  of  former 
acquittal  upon  a  charge  of  search  and 
seizure  is  not  admissible  in  the  de- 
fendant's favor.  In  a  case  of  this 
character  (State  v.  Wold,  96  Me. 
401,  52  All.  909),  the  court  says: 
"  The  record  of  a  conviction  upon  a 
search  and  seizure  process  is  admis- 
sible upon  the  trial  of  an  indictment 
to  show  the  intent  with  which  the 
liquors  were  kept.  State  v.  Hall, 
79  Me.  501,  II  Atl.  181.  But  the 
converse  of  this  proposition  by  no 
means  follows.  The  evidence  upon 
which  the  discharge  was  ordered  by 
the  municipal  judge  may  have  been 
entirely  different  from  that  produced 
at  the  trial  of  the  indictment.  The 
question  of  the  respondent's  guilt  or 
innocence  upon  the  charge  of  main- 
taining a  liquor  nuisance  must  be  de- 
termined by  the  jury  upon  their 
judgment  of  the  probative  force  of 
all  the  evidence  before  them  at  the 
trial  of  that  case,  and  not  upon  the 
opinion  of  the  municipal  judge  re- 
specting the  proper  weight  to  be 
given  to  that  portion  of  the  evidence 
which  may  have  been  offered  at  the 
hearing  of  a  different  case  before 
him." 

48.  In  the  case  of  State  v.  Dewey, 
65  Vt.  196,  26  Atl.  69,  the  court  says: 
"  The  respondent's  counsel  offered  to 
prove  that  the  respondent  had  been 
tried  and  acquitted  on  the  charge  of 
keeping  the  identical  liquor  with  in- 
tent  to    sell,    etc.,    and   claimed    that 


the  fact  of  keeping  was  res  judicata. 
The  state  conceded  the  facts  to  be 
as  stated  in  the  offer,  but  claimed 
that  the  offenses  were  not  the  same 
in  law,  but  separate  and  distinct, 
and  that  an  acquittal  or  conviction 
of  one  was  not  a  bar  to  a  prosecu- 
tion for  the  other.  The  respondent's 
counsel  does  not  claim  that  a  convic- 
tion or  acquittal  upon  an  information 
for  keeping  or  selling  intoxicating 
liquor  is  a  bar  to  a  prosecution  for 
keeping  or  maintaining  a  nuisance, 
but  that  a  judgment  of  another 
court  upon  the  question  whether  this 
identical  liquor,  upon  this  identical 
occasion,  was  kept  for  sale,  was 
competent  evidence,  and  was  either 
conclusive  or  tended  to  show  that 
it  was  not  so  kept  as  alleged  in  this 
information.  The  state's  attorney 
relies  upon  State  v.  Lincoln,  50  Vt. 
644;  State  V.  Jangrew,  61  Vt.  39, 
17  Atl.  Rep.  72>2>,  and  State  v. 
Wheeler,  62  Vt.  439,  20  Atl.  Rep. 
601.  In  the  first  of  these  cases  the 
complaint  was  for  keeping  a  room 
used  as  a  place  of  public  resort, 
where  intoxicating  liquor  was 
unlawfully  kept.  The  respondent 
pleaded  in  bar  that  she  had  been 
prosecuted  in  the  same  court  for 
owning,  keeping  and  possessing  in- 
toxicating liquor  with  intent  to  sell, 
etc.,  and  had  been  convicted  thereof 
for  selling  a  half  pint  of  whisky  to 
one  John  Root,  and  that  the  crime 
charged  in  the  complaint  and  the 
crime  of  which  he  had  been  con- 
victed were  one  and  the  same  act, 
namely,  the  sale  of  the  half  pint  of 
whisky  to  Root.  It  was  held  that 
the  two  crimes  were  different  in  kind 
and  degree,  and  created  by  distinct 
and  independent  statutes;  that  evi- 
dence that  would  have  justified  a 
conviction  under  one  complaint  might 
not  justify  a  conviction  under  the 
other;  that  a  plea  of  a  former  con- 
viction or  acquittal  must  be  for  the 
same  act  and  crime ;  and  that  the 
offense  charged  in  both  cases  must 
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or  acquittal  of  another  offense  c^rowinp^  out,  or  forming;  a  part,  or 
otlierwise  beinj^  competent  evidence,  of  the  transaction  relied  upon 
in  the  particular  case  be  a  bar  to  the  particular  prosecution  or 
affect  the  admissibility  of  evidence  of  the  acts  involved  in,  or  which 
are  the  subject  of,  the  earlier  prosecution.*''  The  defendant  testi- 
fying as  a  witness  may  be  asked  on  cross-examination  whether,  and 
if  so,  how  often,  he  has  been  convicted  of  violating  the  liquor  laws, 
or  the  particular  one  under  which  he  is  prosecuted,  for  the  purpose 
of  discrediting  him  as  a  witness.^"  Where  the  statute  authorizes 
an  increased  penalty  upon  a  second  or  subsequent  conviction,  the 
record  of  the  former  conviction  in  the  proper  court  is  of  course 
admissible  to  establish  the  former  conviction.^^ 

d.  Finding  of  Other  Indictments  Against  Accused. — That  other 
indictments  have  been  returned  and  are  pending  against  a  defend- 
ant charging  him  with  having  made  illegal  sales  at  a  particular  place 
is  not  admissible  to  show  his  ownership  or  occupancy  of  such  place 
at  the  time  of  the  making  of  the  particular  sale.^^ 

Q.  Ownership  and  Occupancy  of  Place.  —  a.  Admissibility 
in  General.  —  A  defendant's  control  and  responsibility  for  the  main- 
tenance of  a  place  where  liquors  are  sold  in  violation  of  law  may 
be  shown  by  the  defendant's  conduct  on  the  premises.^^     No  proof 


be  the  same  in  fact  and  in  law. 
The  demurrer  to  the  plea  was  sus- 
tained. The  other  cases  were  de- 
cided upon  the  same  ground.  In 
each  of  them  a  plea  of  a  former  ac- 
quittal, or  a  former  conviction  of  a 
different  statutory  offense,  was  in- 
terposed, and  was  held   insufficient." 

Judgment  on  Search  and  Seizure 
Process  in  Favor  of  Defendant. 
When  Admissible On  a  prosecu- 
tion for  keeping  liquors  with  intent 
to  sell  unlawfully,  a  record  of  pro- 
ceedings for  the  seizure  and  for- 
feiture of  certain  .liquors,  which  re- 
sulted in  favor  of  the  defendant,  is 
inadmissible  in  the  absence  of  evi- 
dence that  the  time  relied  on  in  both 
instances  was  the  same.  Com.  v. 
Doyle,   132  Mass.  244. 

49.  State  v.  Turner,  63  Kan.  714, 
66  Pac.  1008 ;  State  v.  Barber,  2  Kan. 
App.  679,  43  Pac.  800;  State  v. 
Maher,  35  Me.  225 ;  State  v.  Coombs, 
2,2  Me.  529;  Com.  v.  Cutler,  9  Allen 
(Mass.)  486;  Com.  v.  Harrison,  11 
Gray  (Mass.)  308;  Com.  v.  Bubser, 
14  Gray  (Mass.)  83;  Com.  v.  Hud- 
son, 14  Gray  (Mass.)  11  ;  Altenburg 
V.  Com.,  126  Pa.  St.  602,  17  Atl.  799; 
Arrington  v.  Com.,  87  Va.  96,  12 
S.  E.  224;  Weaver  v.  Mt.  Vernon, 
6  Ohio  Dec.  436.     But  where  the  de- 
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fendant  is  charged  in  two  counts 
with  having  made  illegal  sales  and 
with  having  maintained  a  nuisance, 
and  he  defends  on  the  ground  that 
the  articles  in  controversy  are  non- 
intoxicating,  an  acquittal  of  the 
charge  of  illegal  selling  will  have 
the  effect  to  show  a  conviction  un- 
der the  nuisance  count  not  sustained 
by  the  evidence.  State  v.  Turner, 
63   Kan.  714,  66  Pac.   1008. 

50.  Other  Convictions  to  Dis- 
credit Defendant  as  a  Witness. 
Levine  v.  State,  35  Tex.  Crim.  647, 
34  S.  W.  969. 

51.  State  V.  Lashus,  79  Me.  504, 
II  Atl.  180;  State  V.  Robbins  (Me.), 
13  Atl.  584;  Maguire  v.  State,  47 
Md.  485. 

To  warrant  evidence  of  a  former 
conviction  to  increase  the  penalty 
under  a  second  prosecution  it  must 
appear  that  the  earlier  conviction 
was  for  an  offense  committed  before 
the  offense  for  which  the  defendant 
is  on  trial.  Com.  v.  Daley,  4  Gray 
(]Mass.)   209. 

52.  Custer  v.  State  (Tex.  Crim.), 
86  S.  W.  757. 

53.  Com.  V.  Chadwick,  142  Mass. 
595,  8  N.  E.  589;  Com.  V.  Clynes,  150 
Mass.  71,  22  N.  E.  436;  Com.  v. 
SuUivan,    156    Mass.    229,    30   N.    E. 
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of  a  leasehold  or  other  interest  or  estate  is  required."*  Thus  it 
may  be  shown  that  the  defendant  has  previously  made  application 
for  license  to  sell  liquors  at  the  place  in  controversy  ;^°  that  a  sign 
bearing  his  name  was  displayed  on  the  premises/''"  and  that  he^^ 
and  his  family''^  were  seen  about  the  place  in  controversy.  But  evi- 
dence that  another,  whom  the  defendant  claims  to  conduct  the  place 
in  question,  had  attempted  to  employ  a  person  as  a  clerk  at  such 
place  is  inadmissible.'^'''  Nor  is  evidence  competent  that  another, 
previous  to  the  date  of  the  defendant's  alleged  ownership,  had 
been  arrested  for  conducting  the  same  place.*"*  One's  declarations 
of  ownership  of  the  place  in  controversy  are  of  course  admissible 
against  one."^  Shipments  of  liquors,  consigned  to  the  defendant  at 
an  address  where  he  is  alleged  to  conduct  a  place  for  unlawful 
sales,  are  admissible  as  tending  to  show  that  he  is  the  owner  of 
the  liquors  and  responsible  for  the  place  cqnducted.'^-  Labels  on 
goods  in  a  place,  bearing  the  defendant's  name,  may  also  be  received 
for    the    same    purpose.**^     A    deed    to    the    premises    in    question 


1023;  Com.  V.  Mead,   153  Mass.  284, 
26  N.  E.  855. 

54.  State  ^'.  Arnold,  98  Iowa 
253,  67  N.  W.  252. 

55.  Com.  V.  Brown,  124  Mass. 
318;  Com.  v.  Andrews,  143  Mass. 
23,  8  N.  E.  643. 

So  evidence  that  the  defendant 
had  obtained  a  license  to  keep  the 
premises  as  a  hotel  is  admissible  to 
identify  him  as  the  keeper  thereof. 
Com.  V.  Sullivan,  156  Mass.  229,  30 
N.  E.  1023. 

56.  Com.  V.  Owens,  114  Mass. 
252;  Com.  V.  McCue,  121  Mass.  358; 
State  V.  Wilson,  5  R.-  I.  291. 

But  evidence  that  the  defend- 
ant, during  a  portion  of  the  time  set 
out  in  an  indictment  for  selling  with- 
out license,  kept  a  public  house  and 
had  upon  it  an  innkeeper's  sign  was 
held  to  be  irrelevant  and  inadmis- 
sible. Com.  V.  Madden,  i  Gray 
(Mass.)  486. 

57.  Com.  V.  Haher,  113  Mass. 
207;  Com.  V.  Mclvor,  117  Mass.  118; 
Com.  V.  Stoehr,  log  Mass.  365 ;  State 
V.  Green,  61  S.  C  12,  39  S.  E.  185; 
Com.  V.   Dearborn,   109  Mass.   368. 

The  defendant's  occupancy  of  a 
building  both  before  and  after  the 
time  when  liquors  are  averred  to 
have  been  illegally  kept  therein  is 
competent  to  prove  occupancy  during 
the  time  alleged.  State  v.  Knott,  5 
R.  I.  293. 

58.  Com.  V.  Hogan,  11  Gray 
Mass.  315. 


59.  State  v.  Bane,  I  Kan.  App. 
537,  42   Pac.  376. 

60.  Com.  v.  Brown,  136  Mass. 
171.  See  also  Com.  v.  Hughes,  165 
Mass.  7,  42  N.  E.  121. 

61.  Com.  V.  Dearborn,  109  Mass. 
368 ;  Com.  V.  Collins,  16  Gray 
(Mass.)  29;  Com.  v.  Chadwick,  142 
Mass.  595,  8  N.  E.  589. 

The  statement  of  the  defendant  a 
year  before  that  he  was  repairing  the 
house  where,  he  is  charged  to  have 
sold  liquors  without  a  license  is  ad- 
missible to  show  ownership.  Com. 
V.  Hildreth,   11   Gray   (Mass.)   327. 

An  affidavit  of  ownership  made  by 
the  defendant  subsequent  to  the  time 
of  an  alleged  offense  of  keeping 
liquors  with  unlawful  intent,  in  oflfer- 
ing  himself  as  bail,  may  be  received 
to  rebut  his  testimony  of  non-own- 
ership. Com.  V.  McCue,  121  Mass. 
358. 

A  newspaper  article  purporting  to 
be  written  by  the  defendant  or  sanc- 
fioned  by  him,  reciting  that  he  is 
keeping  a  place  for  the  sale  of 
liquors,  is  admissible  to  show  the 
defendant's  ownership  or  occupancy 
of  the  place  therein  named.  Com. 
V.  Hildreth,   11   Gray   (Mass.)   2i27- 

62.  Shipments  in  Defendant's 
Name.  —  Klepfer  v.  State,  121  Ind. 
491,  23  N.  E.  287.  See  also  Com. 
V.  Jennings,   107   Mass.  488. 

63.  Com.  V.  Dearborn,  109  Mass. 
368;  Com.  V.  Jennings,  107  Mass. 
488. 

Vol.  VII 


760  INTOXICATING  LIQUORS. 

to  one  of  the  defendant's  name  may  also  be  received  against 
him,  though  executed  several  years  prior  to  the  time  laid  in 
the  indictment,  where  it  is  shown  that  the  defendant  had 
previously  resided  in  the  building  and  was  seen  about  the 
place  and  repaired  the  buildings."*  Evidence  of  repairs  of 
the  property  made  by  the  defendant  may  be  received  as  evi- 
dence itself  tending  to  show  the  ultimate  fact  of  ownership  or 
occupancy.**'''  But  a  deed  of  the  premises,  whereon  a  liquor  nuisance 
was  alleged  to  be  maintained,  from  the  defendant  to  his  wife,  is  inad- 
missible, it  would  seem,  where  the  defendant  and  his  family  occupy 
parts  of  the  premises  for  the  purpose  of  residence.''"  Evidence  of 
the  condition  of  a  place  shortly  before  or  after  the  time  of  an  alleged 
keeping  is  not  admissible  to  prove  the  defendant  to  be  the  keeper 
of  the  place."'' 

b.  Assessor's  Records. — The  record  of  an  assessor  showing  the 
assessment  of  the  premises  in  controversy  to  another  than  the  defend- 
ant is  not  admissible  in  the  defendant's  behalf  as  evidence  of  non- 
ownership."^ 

c.  Impeaching  Evidence.  —  When  the  defendant  denies  ownership 
of  a  place  where  liquors  are  alleged  to  be  unlawfully  sold,  a  sale  by 
him  subsequent  to  the  time  named  in  the  charge  against  him  may  be 
shown  to  discredit  him  as  a  witness,"'-' 

R.  Ownership  and  Possession  of  Liquors.  —  a.  Possession  at 
Time  of  Offense  Charged.  —  Of  course  the  possession  of  liquors  by 
the  defendant  at  the  time  of  the  offense  charged  is  always  a  circum- 
stance admissible  against  him.'**     And  in  general  the  circumstances 


64.  Com.  V.  Mead,  153  Mass,  defendant  was  occupying  the  build- 
284,   26   N.   E.   855.  ing,  or  maintaining  a  business  there- 

65.  Com.     V.     Mead,     153     Mass.  in." 

284,  26  N.   E.  855.  69.     Com.  V.  Mason,  116  Mass.  66. 

66.  Deed      From      Defendant      to  70,     Possession  at  Time  of  Offense 

Wife. —  State   v.    Neeson,    loi    Iowa       Charged  Admissible /owa.  —  State 

733,   64   N.    W.   409-  V.   Arnold,   98  Iowa  253,   67   N.   W. 

67.  City  of  Topeka  v.  Chesney,  66  252 ;  State  v.  Wright,  98  Iowa  702, 
Kan.  480,  71  Pac.  843.  68   N.    W.   440;    State   v.    Illsley,   81 

68.  Assessor's  Records  Incompe-  Iowa  49,  46  N.  W.  977;  State  v. 
tent  in  Defendant's  Behalf — In  Shank,  74  Iowa  649,  38  N.  W.  523. 
State  V.  Beaumier,  87  Me.  214,  32  Massachusetts.  —  Com.  v.  Lyons, 
Atl.  881,  where  such  evidence  was  160  Mass.  174,  35  N.  E.  312;  Com. 
offered,  the  court  says :  "  The  de-  v.  SulHvan,  156  Mass.  229,  30  N.  E. 
fendant,  being  on  trial  on  an  indict-  1023;  Com.  v.  Welch,  142  Mass.  473, 
ment  against  him  for  maintaining  8  N.  E.  342;  Com.  v.  Downey,  145 
a  liquor  nuisance  in  a  tenement  in  Mass.  377,  14  N.  E.  165 ;  Com.  v. 
Lewiston,  offered  in  evidence  the  Murphy,  153  Mass,  290,  26  N.  E. 
records  of  the  assessors  of  that  city,  860;  Com.  v.  Finnerty,  148  Mass. 
showing  that  the  tenement  was  as-  162,  19  N.  E.  215;  Com.  v.  Gillon, 
sessed  to  another  person  as  owner  148  Mass.  15,  18  N.  E.  584;  Com.  v. 
or  proprietor,  and  not  to  him.  Tenney,  148  Mass.  452,  19  N.  E.  5S6; 
Such  evidence  would  have  been  hear-  Com.  v.  Pierce,  107  Mass.  487;  Com. 
say    merely,    and    was    inadmissible.  v.  Berry,  109  Mass.  366. 

And,  if  admitted,  it  would  have  no  Nebraska.  —  Nelson    v.    State,    53 

tendency  toward  disproving  that  the  Neb.  790,  74  N.  W.  279. 
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under  which  Hquors  are  kept/^  and  even  that  they  are  kept  at  other 
places  or  in  other  rooms,  may  be  shown. '^- 

b.  Possession  at  Other  Times.  —  Where  the  keeping  of  liquors 
for  an  unlawful  purpose  is  the  gist  of  the  ofifense  charged,  evidence 
of  the  possession  of  liquors  by  the  defendant,  kept  under  similar 
circumstances,  both  before"  and  after'^*  the  time  of  the  offense 
charged,  is  admissible  against  him.     The  reception  of  such  evidence 


Neiv  Hampshire.  —  State  v. 
Wright,  68  N.  H.  351,  44  Atl.  519. 

Pennsylvania.  —  Com.  v.  Johnson, 
5  Pa.  Super.  Ct.  585,  41  Wkly.  Notes 
Cas.  92,  28  Pitts.  L.  J.   (N.  S.)    141. 

Statutory  Effect  of  Evidence  of 
Possession.  —  Prima  Facie  of  the  Of- 
fense. —  State  V.  Farley,  87  Iowa  22, 
53  N.  W.  1089.  See  the  statutes  of 
the  various  states. 

71.  Com.  V.  Downey,  145  Mass. 
2,77,  14  N.  E.  165;  Com.  v.  Fisher, 
138  Mass.  504;  Com.  v.  Berry,  109 
Mass.   366. 

Thus  the  conduct  of  the  defend- 
ant's employes,  the  delivery  of  jugs 
by  defendant's  teams  where  Hquors 
were  sold  and  that  jugs  were  after- 
ward found  in  such  places  bearing 
defendant's  name-labels  and  contain- 
ing liquors,  may  be  shown.  Com. 
V.  Ham,  150  Mass.  122,  22  N.  E. 
704. 

72.  Possession  of  liquors  at 
Other  Places.  —  Iowa.  —  State  v. 
Arnold,  98  Iowa  253,  67  N.  W.  252. 

MassacJmsctts.  —  Com.  v.  Lyons, 
160  Mass.  174,  35  N.  E.  312;  Com. 
V.  Kahlmeyer,  124  Mass.  322;  Com. 
V.  Doe,  108  Mass.  418;  Com.  v. 
Pierce,  107  Mass.  487. 

South  Carolina.  —  State  v.  Green, 
6:  S.  C.  12,  39  S.  E.  185. 

liquor  Nuisance.  —  Base  of  Sup- 
plies Elsewhere Where  the  evi- 
dence tended  to  show  that  sales  were 
made  at  a  bakery  and  eating-house, 
evidence  that  large  quantities  of  bot- 
tled beer  were  found  at  the  defend- 
ant's residence  was  competent.  State 
V.  Illsley,  81  Iowa  49,  46  N.  W.  977. 

So  where  a  hotel  is  alleged  to  have 
been  maintained  as  a  liquor  nuisance, 
after  proof  of  illegal  sales  thereat, 
evidence  of  similar  sales  in  barns 
and  appurtenant  buildings  was  held 
competent.  State  v.  Arnold,  98  Iowa 
253,  67  N.  W.  252. 

73.  Com.  V.  Lynch,  151  Mass.  358, 
22  N.  E.   1137;  Com.  V.  Haher,  113 


Mass.  207;  State  v.  Colston,  53  N. 
H.  483. 

In  State  v.  Beaumier,  87  Me.  214, 
32  Atl.  881,  the  defendant,  on  a  trial 
for  maintaining  a  liquor  nuisance  in 
1894.  was  shown  to  have  occupied 
the  same  premises  in  1892,  and  to 
have  had  liquors  stored  for  an  un- 
lawful purpose  in  a  similar  "  strong 
room "  in  a  part  of  the  building. 
The  appellate  court  held  this  evi- 
dence was  properly  received,  saying: 
"  We  think  this  evidence  was  not  of 
matters  too  remote  or  immaterial  to 
be  admissible.  If  the  defendant  had 
a  '  strong  room,'  or  any  kind  of  a 
place  on  his  premises  for  the  safe 
concealment  of  illegal  liquors,  and  it 
was  especially  fitted  and  arranged 
for  that  purpose  in  1892,  and  he 
kept  and  maintained  the  same  also  in 
1894,  there  would  be  some  presump- 
tion of  fact  that  the  maintenance  in 
1894  was  for  the  same  purpose  as  it 
was  in  1892.  If  such  room  served 
illegal  purposes  in  1892,  it  might  also 
serve  such  purposes  in  1894.  The 
presumption  of  continuance  applies. 
The  evidence  alone  would  not  be  suf- 
ficient to  establish  guilt.  It  would 
indicate  intention  rather  than  fact, 
preparation  rather  than  act.  But,  in 
connection  with  other  circumstances, 
it  might  have  much  probative  force." 

74.  Cole  V.  State,  120  Ga.  485,  48 
S.  E.  156;  State  V.  Stover,  iii  La. 
92,  35  So.  405 ;  Com.  V.  Carney,  152 
Mass.  566,  26  N.  E.  94;  Com.  v.  Mat- 
thews,  129  Mass.  487. 

The  fact  that  persons,  subsequent 
to  the  time  alleged  in  the  indictment, 
were  seen  to  go  into  and  come  out 
of  the  defendant's  place  under  cir- 
cumstances which  indicated  that  they 
received  liquors  there  is  competent. 
Com.  V.  Finnerty,  148  Mass.  162,  19 
N.  E.  215;  State  V.  White,  70  Vt. 
225,  39  Atl.   1085. 

Where    the    charge    involved   the 
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must,  liowcver,  be  carefully  s'uardcd  and  be  not  remotely  distant 
from  the  time  laid  in  the  indictment."'^  Possession  at  other  times 
has  been  held  inadmissible  on  a  jirosccution  for  illegal  selling.'" 

c.  Quantity.  —  The  quantity  of  liquors  received  and  kept  by  the 
defendant  at  his  place  and  sold  by  him  is  a  proper  matter  for  the 
jury's  consideration  on  the  question  whether  they  are  kept  for 
legitimate  use,  or  are  sold  for  legitimate  purposes  in  the  proper 
conduct  of  the  defendant's  business,  as  in  the  case  of  a  druggist.''^ 

d.  Return  to  Search  Warrant.  —  The  officer's  return  to  a  warrant 


keeping  of  liquors  from  May  i 
to  September  i8  in  the  same  year, 
evidence  of  such  unlawful  posses- 
sion on  the  i8th  of  September  was 
held  competent.  Com.  v.  Moore, 
147  Mass.  528,  18  N.  E.  403. 

75.  In  Com.  v.  Finnerty,  148 
Mass.  162,  19  N.  E.  215,  the  court 
says  :  "  It  is  not  shown  that  the  evi- 
dence was  incompetent  as  to  sub- 
stance. It  was  objected  to  as  cover- 
ing a  period  of  three  weeks  after 
the  day  to  which  the  principal  evi- 
dence related,  which  was  the  day 
before  the  complaint  was  made.  It 
is  clear  that  the  defendant  could  not 
be  convicted  upon  evidence  showing 
merely  that  she  committed  an  of- 
fense after  the  making  of  the  com- 
plaint. Evidence  could  not  properly 
be  introduced  for  the  purpose  of 
showing  that,  either  as  a  substantive 
fact,  or  as  furnishing  an  argument 
that  she  was  probably  guilty  of  the 
ofifense  named  in  the  complaint,  be- 
cause she  had  committed  another 
like  it.  Com.  v.  Jackson,  132  Alass. 
16.  But  the  illegal  keeping  of  in- 
toxicating liquor  with  intent  to  sell 
it,  like  keeping  a  nuisance,  is  a  con- 
tinuing offense,  which  may  extend 
over  a  long  or  short  period  of  time. 
Com.  V.  Purdy,  146  Mass.  138,  15 
N.  E.  Rep.  364.  If  attention  is  di- 
rected to  any  point  of  time  during 
the  keeping,  there  is  a  probability, 
from  the  very  fact  of  keeping  then, 
that  the  same  condition  has  existed 
from  some  previous  time,  and  will 
continue  for  some  time  in  the  fu- 
ture ;  and  so,  as  to  offenses  which 
are  in  their  nature  continuing,  evi- 
dence has  often  been  received  of  a 
condition  a  little  before  or  a  little 
after  the  time  within  which  the  of- 
fense must  be  proved.  And  this 
rule   has  been   repeatedly   applied  to 
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prosecutions  for  unlawfully  keeping 
intoxicating  liquor  with  intent  lo 
sell  it.  Com.  v.  Stoehr,  109  Mass. 
365;  Com.  V.  Berry,  Id.  366;  Com. 
V.  Matthews,  129  Mass.  487;  Com.  v. 
Dearborn,  109  Mass.  368 ;  Com.  v. 
Ferry,  146  Mass.  203,  15  N.  E.  Rep. 
484;  Com.  V.  Carney,  108  Mass.  417. 
The  introduction  of  this  kind  of 
evidence  should  be  carefully  guarded, 
and  the  testimony  should  be  con- 
fined to  a  time  very  near  the  time 
in  question,  or  should  be  con- 
nected with  it  by  evidence  showing 
a  continuance  of  the  same  condition 
through  the  entire  intervening  pe- 
riod. But  in  this  respect  much 
must  be  left  to  the  discretion  of  the 
presiding    judge." 

76.  Castleman  v.  State  (Tex. 
Crim.),  44  S.  W.  494;  Com.  v.  Page, 
6  Gray   (.Mass.)    361. 

On  a  prosecution  for  illegal  sell- 
ing, the  Georgia  court  held  that  pos- 
session of  liquors  at  other  times 
than  the  time  in  question  was  not 
admissible  without  proof  of  posses- 
sion at  the  time.  Snyder  v.  State,  78 
Miss.  366,  29  So.  78. 

77.  Hanlon  v.  State,  51  Ark.  186, 
10  S.  W.  265;  State  V.  Lewis,  86 
Minn.  174,  90  N.  W.  318;  State  v. 
Shank,  74  Iowa  649,  38  N.  W.  523; 
Com.  V.  Johnston,  5  Pa.  Super.  Ct. 
58s,  41  Wkly.  Notes  Cas.  92,  28 
Pitts.   Leg.  J.    (N.   S.)    141. 

Evidence  of  the  unusual  quantity 
of  liquors  received  at  a  place  is  ad- 
missible where  the  defense  is  that 
the  defendant  is  the  barkeeper  for  a 
club  and  engaged  only  in  dispensing 
liquors  to  the  members.  Arnold  v. 
State,    38   Tex.    Crim.    i,   40    S.    W. 

734- 

So  that  large  quantities  of  a 
thing  are  drunk  at  the  defendant's 
place  is  evidence  that  it  is  a  bever- 
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for  the  search  of  the  defendant's  premises  may  not  be  received 
against  the  defendant  in  the  proceeding  in  which  it  is  issued  as  evi- 
dence of  the  possession  of  Hquors,"^  but  it  would  seem  to  be  admis- 
sible as  a  part  of  the  record  and  judgment  in  a  prior  proceeding 
against  the  defendant/® 

e.  Possession  by  Purchaser  as  Corroborative.  — The  finding  upon 
the  person  of  the  purchaser  of  the  kind  of  liquors  which  he  testifies 
to  have  purchased  from  the  defendant  may  be  competent  as  cor- 
roborative of  his  evidence  of  the  purchase.^*' 

S.  System  and  Course  of  Business.  —  Where,  on  the  trial  of 
a  prosecution  for  violating  the  liquor  laws,  the  evidence  tends  to 
show  a  continuous  business,  evidence  of  the  defendant's  system  and 
course  of  business  may  be  received. ^^ 

T.  Other  Matters  of  Evidence.  —  a.  Result  of  Grand  Jury 
Investigations.  —  On  a  prosecution  for  selling  on  a  particular  day, 
evidence  .that  the  grand  jury  had  failed  to  find,  after  investigation, 
that  any  drunkenness  could  be  traced  to  the  saloon  where  the  sale 
was  alleged  to  have  been  made  is  inadmissible.^- 

b.  Conclusions  of  Witness.  —  A  witness  may  not  testify  whether 
he  understood  a  transaction  with  the  defendant  to  be  a  sale,  as 
being  a  conclusion  and  not  a  fact.^^     Nor  may  a  witness  testify 


age,  or  sold  as  such,  rather  than  a 
medicine.  Murrv  v.  State  (Tex. 
Crim.),  79  S.  w!  568. 

The  dehvery  of  liquors  in  unusual 
quantities  at  the  defendant's  place 
is  a  proper  matter  for  the  jury's 
consideration.  Com.  v.  Davenport, 
2  Allen   (Mass.)   299. 

78.  State  v.  Stevens,  47  Me.  357; 
Nelson  v.  State,  53  Neb.  790,  74  N. 
W.  279. 

79.  State  v.   Lang,  63   Me.  215. 
See    "  Best    and     Secondary     Evi- 
dence," supra. 

80.  Purchaser's  Possession  as  Cor- 
roborative    of     Sale Matkins     v. 

State   (Tex.  Crim.),  58  S.  W.  108. 

81.  Indiana.  —  Wood  v.  State,  g 
Ind.  App.  42,  36  N.  E.  158. 

Massachusetts.  —  Com.  v.  Mat- 
thews, 129  Mass.  487 ;  Com.  v.  Ken- 
nedy, 97  Mass.  224. 

Michigan.  —  People  v.  Hicks,  79 
Mich.   457,   44   N.   W.  931. 

N  e  zv  Hampshire.  —  State  v. 
Welch,  64  N.  H.  525,  15  Atl.  146; 
State  V.   Colston,  53   N.  H.  483. 

Texas.  —  Efird  v.  State,  44  Tex. 
Crim.  447,  71  S.  W.  957 ;  Peterson  v. 
State  (Tex.  Crim.),  70  S.  W.  978; 
Martin  v.  State  (Tex.  Crim.),  61  S. 
W.  486. 


Rule  Stated.  — In  Wood  v.  State, 
9  Ind.  App.  42,  36  N.  E.  158,  the 
court  thus  states  the  rule  announced 
in  the  text :  "  That  a  sale  of  intoxi- 
cating liquor  was  made  was  an  un- 
disputed fact  on  the  trial.  There 
was  some  evidence  tending  to  show 
that  liquors  were  in  the  room  on 
the  day  when  the  sale  was  made, 
and  there  was  also  some  evidence 
which  tended  to  show  that  a  short 
time  before  the  sale  persons  congre- 
gated in  the  hallway  near  the  room 
where  the  liquors  were  kept  and  the 
sale  made.  When  there  is  evidence 
tending  to  show  a  continuous  busi- 
ness, it  is  proper  to  show  the  gen- 
eral course  of  the  business." 

See  also  "  Other  Offenses,"  supra, 
and  cases  there  cited. 

82.  Patrick  v.  State  (Tex. 
Crim.),  78  S.  W.  947. 

Nor  is  it  competent  to  show  that 
the  grand  jury  had  made  investiga- 
tion as  to  other  parties  who  might 
be  equally  guilty  with  him  and  failed 
to  indict  them.  Patrick  v.  State 
(Tex.  Crim.),  78  S.  W.  947. 

83.  Ratlifif  V.  State  (Te.x.  Crim.), 
49  S.  W.  583. 
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whether  a  means  of  sale  pursued  hy  the  defendant  is  a  device  or 
subterfuge  for  the  evasion  of  the  law/* 

c.  Intoxication.  —  Mode  of  Proof.  —  A  witness  may  make  the 
direct  statement  that  another  was  or  was  not  intoxicated  at  a  partic- 
ular time,  such  evidence  being  the  statement  of  a  fact  within  the 
observation  of  the  witness  and  not  of  an  opinion.*^  So  intoxication 
previous*"  or  subsequent,**'  but  necessarily  near,  to  the  time  inquired 
about  is  competent.  The  question  is  one  of  fact  for  the  jury  to 
determine.** 

d.  Varying  Record  of  Former  Conviction  by  Parol.  —  The  record 
of  a  former  conviction  cannot  be  varied  by  parol  as  to  the  matters 
adjudicated, ■'^'^  but  where  the  time  of  the  making  of  an  illegal  sale 
need  not  be  proved  as  alleged  it  may  be  shown  by  parol."" 

e.  Suspicious  Acts  in  Presence  of  Officers.  —  It  may  be  shown 
on  a  prosecution  for  keeping  open  at  a  forbidden  time  that  the 
defendant  was  in  his  regular  place  of  business  and  preparing  to 
make  a  sale,  which  he  refrained  from  doing  because  of  the  presence 
of  the  officers.**^ 

f.  Quantity. — Judicial  Notice.  —  The  courts  will  take  judicial 
notice  of  the  quantity  of  a  liquor  sold  from  the  price  received  and 
the  vessel  of  delivery  where  this  is  one  in  common  use.°^ 


84.  Petteway  v.  State,  36  Tex. 
Crim.  97,  35  S.  W.  646. 

85.  See  State  v.  Pike,  49  N.  H. 
399- 

Rule  Stated —  In  People  v.  East- 
wood, 14  N.  Y.  562,  the  court  thus 
state  the  rule  in  this  regard : 
"  Whether  a  person  is  drunk  or  so- 
ber, or  how  far  he  was  affected  by 
intoxication,  is  better  determined  by 
the  direct  answer  of  those  who  have 
seen  him  than  by  their  description 
of  his  conduct.  Many  persons  can- 
not describe  the  particulars ;  if  their 
testimony  were  excluded,  great  in- 
justice would  frequently  ensue.  The 
parties  who  rely  on  their  testimony 
will  still  suffer  an  inconvenience,  for 
the  court  and  jury  are  always  most 
impressed  by  those  witnesses  who 
can  draw  and  act  a  living  picture 
before  them  of  what  they  have  seen, 
so  that  if  there  is  any  controversy 
as  to  the  fact,  such  witnesses  con- 
trol ;  if  there  is  no  such  controversy 
as  to  it,  the  general  testimony 
answers  all  useful  purposes." 

86.  See  Kammann  v.  People,  124 
111.  481,  16  N.  E.  661. 

87.  Subsequent  Intoxication. 
Evidence  of  "  profound  intoxica- 
tion "  is  admissible  to  show  intoxica- 
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tion  a  short  time  prior  thereto,  but 
evidence  of  slight  intoxication  is  not 
admissible  to  show  that  the  defend- 
ant, six  or  seven  hours  before,  was 
intoxicated.  State  v.  Hubbard,  60 
Iowa  466,  15  N.  W.  287. 

88.  Kammann  v.  People,  124  111. 
481,  16  N.  E.  661. 

89.  Where  the  statute  provides 
that  unless  a  defendant  pleading 
guilty  to  a  charge  of  having  made 
illegal  sales  specifies  other  sales  by 
entry  upon  the  complaint  or  indict- 
ment, he  will  be  held  to  have  pleaded 
guilty  to  the  sales  mentioned  in  the 
indictment ;  evidence  of  an  agree- 
ment with  the  state's  attorney  that 
ether  offenses  shouldv  be  merged  in 
the  judgment  of  conviction  on  the 
plea  is  incompetent.  State  v.  Hodg- 
son, 66  Vt.    134,  28  Atl.    1089. 

90.  When  Competent  to  Show 
Conviction  of  Different  Sale.  —  Com. 
V.    Leonard,   9   Gray    (Mass.)    285. 

91.  Presence  of  Officer.  —  Re- 
fraining From  Doing  Particular 
Act.  —  Ramey  v.  State  (Tex.  Crim.), 
61   S.  W.  126. 

92.  Judicial  Notice.  —  Judicial 
notice  will  be  taken  of  the  fact  that 
a  glass  of  whisky,  for  which  ten 
cents    is    charged,    does    not    contain 
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g.  Recital  in  Statiifory  Pjiactmcnt.  —  A  recital  in  a  special  act  of 
the  legislature  setting  forth  the  location  of  a  particular  place  is 
prima  facie  evidence  of  the  location  of  such  place  in  a  prosecution 
for  selling  liquors  within  the  inhibited   distance  therefrom."^ 

h.  Selling  on  Election  Day.  —  Illegality  in  Calling  Election. 
Illegality  in  the  calling  of  an  election  may  be  shown  as  a  defense 
to  a  prosecution  for  selling  on  such  day  as  the  day  of  an  election.^* 

i.  As  to  Druggists.  —  (1.)  Intoxication  Subsequent  to  Sale.  —  The 
purchaser's  intoxication  subse(}uent  to  the  sale  is  irrelevant  on  a 
prosecution  against  a  druggist  for  selling  on  Sunday  without  a 
.prescription.-'^ 

(2.)  Druggist  as  Physician.  —  It  has  been  held  that  a  druggist  who 
is  also  a  physician  may  show  that  the  person  to  whom  he  gave 
liquors  without  a  formal  prescription  was  his  patient.^® 

j.  Fact  of  Sale  in  General.  — In  a  prosecution  for  selling  liquors 
in  violation  of  a  prohibitive  statute,  a  witness  may  testify  whether 
at  or  during  the  time  inquired  about  the  defendant  sold  liquors  to 
anyone."'' 

k.  Sellijig  Without  City  License.  —  On  a  prosecution  for  a  vio- 
lation of  the  city  ordinance  requiring  a  license,  a  county  license  is 
inadmissible  in  the  defendant's  behalf.**^ 

1.  Entries  of  Telephone  Companies.  —  A  telephone  company's 
entries  of  calls  for  liquors,  when  made  in  the  regular  course  of  the 
business  of  such  company,  may  be  admissible  in  connection  with  the 
oral  evidence  of  an  agent  of  the  company.^" 

m.  Deliveries  by  Agent  of  Manufacturer.  —  It  is  competent  to 
show,  by  a  defendant's  agent,  to  whom  such  agent  has  made  deliv- 
eries of  liquors  for  his  principal.^ 


three   gallons.     State   v.   Blands,    lOi  Com.    v.    Matthews,    3    Ky.    L.    Rep. 

Mo.  App.  618,  74  S.  W.  3.  473. 

93.  Hienry  v.  State,  71  Ark.  574,  Contra.  —  State  v.  Carnahan,  6j 
76  S.   W.    1071.  Mo.  App.  24.J. 

94.  Defendant  May  Show  Elec-  97.  State  v.  Roben,  39  Iowa  424. 
tion  Was  Illegal.  —  Thus   where  an  98.     Selling  Without  City  License. 

election  in  a   city   can   be   held   only       County  License  Inadmissible Shea 

upon  the  call  of  the  mayor,  upon  the  v.   City  of   Muncie,    148   Ind.    14,   46 

petition  of  25  per  cent,  of  the  voters  N.   E.   138. 

thereof,    the     defendant     may    prove  99.     Sinclair       v.       State       (Tex. 

that  the  minutes  of  the   city  council  Crim.),   yj   S.   W.   621. 

do  not  show  that  an  order  had  been  But  the  testimony  of  the  manager 

made  calling  such  an  election  or  that  of  the  local  exchange,  in  connection 

such   election   was    ever    held,     Nie-  with  memorandum  tickets  of  calls  at 

mann  v.   State    (Tex.   Crim.),  74  S.  a   particular  time,  is   inadmissible  to 

W.   558.  show  that  the  defendant  did  not  or- 

95.  Caldwell  v.  State,  18  Ind.  der  liquors  by  'phone  at  such  time. 
App.  48,  46  N.  E.  697.  It  would  seem  that  in  such  case  the 

96.  Prescription  Not  Required  testimony  of  the  operator  should  be 
Where  Druggist  Is  Also  Physician  offered.  Terry  zk  State  (Tex. 
to  Purchaser — Lindsay  v.  Com.,  99  Crim.),   79   S.   W.  319. 

Ky.    164,    35    S.    W.    269.      See     also  1.     State  v.    Peterson,  41    Vt.   504. 
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n.  What  Admissible  on  Re-Trial.  —  Where  a  cause  is  a  second 
time  tried,  as  on  an  ap])cal  from  one  court  to  another  nisi  prius 
court,  the  prosecution  will  he  restricted  to  proof  of  the  offense  pre- 
viously tried,  but  evidence  of  other  and  different  acts,  though  in 
themselves  criminal  offenses,  may  be  received  on  the  second  trial 
where  such  acts  are  only  the  evidence  of  the  offense  charged.^  But 
in  another  jurisdiction  it  has  been  held  that  on  a  second  trial  the 
defendant  may  even  be  tried  for  another  and  different  offense.^ 

o.  Different  Offense  From  That  Before  Grand  Jury.  —  The  state 
is  not  restricted  to  sales  testified  about  before  the  grand  jury,  but 
others  may  be  proved.* 

p.  Specifieation  of  Sale  or  Purchaser.  —  Where  no  specification 
is  made  of  the  person  to  whom  an  unlawful  sale  is  alleged  to  have 
been  made,  the  evidence  of  witnesses  other  than  those  who  are  sub- 
poenaed to  support  the  complaint  is  admissible.^ 

4.  Sufficiency  of  Evidence.  —  A.  Sale  Without  License  or  in 
Violation  of  Prohibitory  Laws. — a.  In  General.  —  Proof  of 
the  payment  of  the  price  or  agreement  to  pay  and  the  other  elements 
of  a  civil  sale  contract  is  necessary  to  support  a  conviction  for  mak- 
ing an  illegal  sale.*^     A  sale  may,  for  the  purpose  of  such  prosecu- 


2.  Subsequent    Trial.  —  Different 

Acts  as  Evidence Com.  v.  Cough- 

lin,  182  Mass.  558,  66  N.  E.  207; 
Com.  V.  Sawtelle,  150  Mass.  320,  23 
N.  E.  54;  Com.  v.  McNeff,  145  Mass. 
406,  14  N.  E.  616. 

3.  State  V.  Rudy,  9  Kan.  App.  69, 
57  Pac.  263. 

4.  Com.  V.  Phelps,  11  Gray 
(Mass.)  y>,;  Davis  v.  State,  105  Ga. 
783,  32  S.  E.  130;  People  V.  Hen- 
schel,  58  Hun  607,  12  N.  Y.  Supp. 
46;  Green  v.  State,  114  Ga.  918,  41 
S.  E.  642. 

5.  People  V.  Henschel,  58  Hun 
607,   12  N.  Y.   Supp.  46. 

Where  under  the  statute  a  specifi- 
cation of  the  sales  which  the  state 
will  endeavor  to  prove  is  given  the 
defendant,  evidence  of  other  sales, 
even  to  show  one  to  be  a  common 
seller,  is  inadmissible.  Com.  v. 
Giles,    I    Gray    (Mass.)    466. 

6.  Bottoms  V.  State  (Tex.  Crim.), 
73  S.  W.  16;  Williamson  v.  State 
(Tex.  Crim.),  2,3  S.  W.  977;  Birr  v. 
People,  113  111.  645. 

Where  the  defendant  was  shown 
to  have  given  beer  to  a  minor  in  ex- 
change for  pool  checks  which  the 
defendant  had  sold  to  another,  it 
was  held  that  the  evidence   did   not 
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sufficiently  show  a  sale  to  the  minor. 
Massey  v.  State,  74  Ind.  368. 

So  proof  of  an  exchange  of  one 
liquor  for  another  is  not  sufficient. 
Gillan  V.  State,  47  Ark.  555,  2  S.  W. 

185. 

Circumstantial  Evidence  to  Es- 
tablish Sale — Hill  v.  State,  27  Ark. 
395;   McClure  v.   State,  43  Ark.   75. 

The  selling  of  liquor  in  an  irreg- 
ular manner  for  a  lawful  purpose 
does  not  make  a  sale  illegal  as  being 
for  an  illegal  purpose.  State  v. 
White,  31   Kan.  342,  2  Pac.  598. 

The  furnishing  of  liquors  with 
meals  supplied  to  customers  suffi- 
ciently shows  a  sale  of  liquors  so 
furnished  where  the  price  paid  for 
the  meal  in  fact  includes  the  price 
of  the  liquor  also.  Com.  v.  Wor- 
cester, 126  Mass.  256. 

An  actual  sale  must  be  proved, 
and  it  is  not  different  where  the  in- 
terference of  the  officers  prevents  the 
consummation  of  the  sale.  Fleming 
V.  State,  106  Ga.  359,  32  S.  E.  338; 
State  V.  Shields,  no  La.  547,  34  So. 
673. 

So  where  the  evidence  shows  that 
the  prosecuting  witness  obtained 
liquor  from  the  defendant's  place, 
that  he  left  the  price  where  the  de- 
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tions,  be  express  or  implied.'  But  the  character  of  the  transaction 
is  not  affected  by  the  fact  that  it  resulted  in  no  pecuniary  profit  to 
the  defendant.^  The  fact  that  the  statute  makes  delivery  of  liquors 
prima  facie  evidence  of  a  sale  does  not  preclude  the  prosecution  from 
proving  the  fact  of  sale  by  other  circumstantial  evidence  where 
there  is  no  evidence  of  delivery.^  The  state  is  not  called  upon  to 
show,  on  a  prosecution  for  selling  without  a  license,  that  the 
defendant  did  not  have  the  liquors  alleged  to  have  been  sold  at  the 
time  of  the  taking  effect  of  the  law  requiring  license.^"  Where  the 
sale  of  a  particular  quantity  is  forbidden,  this  element  of  the 
offense  must  be  proven.^^  So  whether  a  transaction  was  a  sale  or 
gift  may  be  determined  from  the  circumstances  attending  the  trans- 
action.^- Proof  of  possession  merely  will  not  support  a  conviction 
for  selling.^^  As  to  the  certainty  of  the  evidence  adduced,  it  has 
been  held  that  a  sale  need  not  be  so  identified  as  to  time,  place  or 
circumstance  as  that,  upon  a  second  prosecution  for  the  same  offense, 
it  could  be  shown  that  the  two  prosecutions  were  for  an  identical 
charge  by  the  mere  production  of  the  former  record.^* 

b.  Number  of  Sales  Required.  —  Proof  of  a-  single  sale  is  suf- 
ficient to  establish  the  charge  of  a  sale  without  a  license. ^^ 

c.  Time  of  Sale.  —  The  rule  generally  obtains  that  the  time  of 
an  illegal  sale  need  not  be  proven  as  alleged. ^° 


fendant  would  find  it,  and  that  the 
defendant  did  find  and  get  it,  a 
sale  in  violation  of  the  local  option 
law  is  made  out.  Fitze  v.  State 
(Tex.  Crim.),  85  S.  W.   1156. 

Whether  Device  and  Subterfuge. 
Com.  V.  Hurst,  23  Ky.  L.  Rep.  365, 
62  S.  W.  1024;  State  V.  Stephens,  70 
Mo.  App.  554. 

Whether  Within  Exception  of 
Statute.  —  Howard  v.  State,  5  Ind. 
516. 

7.  Kearley  v.  State  (Tex.  Crim.), 
3i  S.  W.  975- 

8.  Taul  V.  State  (Tex.  Crim.),  61 
S.  W.  394- 

9.  Com.  J/.  Campbell,  116  Mass.  32. 

10.  Com.  V.  Murphy,  10  Gray 
(Mass.)    I. 

11.  Keiser  v.  State,  84  Ind.  229; 
State  V.   Paddock,  24  Vt.  312. 

12.  Keiser  v.    State,  82   Ind.   379. 

13.  State  V.  Tierney,  74  Iowa 
237,  27  N.  W.  176. 

14.  Olmstead  v.  State,  92  Ala.  64, 
9  So.  72,7. 

15.  Alabama.  —  Martin  v.  State, 
59  Ala.  34;  Sanders  v.  State,  58  Ala. 
371;  Lawson  v.  State,  55  Ala.  118; 
McPherson  v.  State,  54  Ala.  221. 

Florida.  —  Dansey     v.     State,     22 


Fla.  316,  2  So.  692;  Frese  v.  State, 
23  Fla.  267,  2  So.  I ;  Jordan  v. 
State,  22  Fla.  528. 

Michigan.  —  People  v.  Kropp,  52 
Mich.  582,  18  N.  W.  368. 

Missouri.  —  City  of  Kansas  v. 
Muhlbach,  68  Mo.  638;  State  v. 
Small,  31  Mo.  197;  State  v.  An- 
drews, 27  Mo.  267;  City  of  Spring- 
field V.  Ford,  40  Mo.  App.  586. 

Ohio.  —  State  v.  Shanks,  Tapp.  45. 

Pennsylvania.  —  Com.  v.  Dixon,  i 
Wilcox  211. 

South  Carolina.  —  State  v.  Ander- 
son, 3  Rich.  L.  172;  State  v.  Cassety, 
I   Rich.   L.  90. 

Vermont.  —  State  v.  Bugbee,  22 
Vt.  31 ;  State  v.  Paddock,  24  Vt.  312; 
State  V.   Chandler,   15  Vt.  425. 

Virginia.  —  Lewis  v.  Com.,  90  Va. 
843,  20  S.  E.  777- 

16.  Proof  of  Sale  Prior  to  Indict- 
ment and  Not  Within  Bar  of  Statute 
Sufficient.  —  Georgia.  —  Cole  v.  State, 
120  Ga.  48s,  48  S.  E.  156;  Watts  v. 
State,  120  Ga.  496,  48  S.  E.  142; 
Davis  V.  State,  105  Ga.  783,  2,2  S.  E. 
130. 

Iowa.  —  State  %■.  Curley,  22>  Iowa 
359- 
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(1.  Place  of  Sale.  —  The  averment  as  to  the  place  of  sale  must 
be   proved   as   alleged. ^^ 

e.  Person  to  Whom  Made.  —  A  charge  of  selling  to  one  person 
is  not  sustained  by  proof  of  a  sale  to  another/^  though  the  former 
furnished  the  money  to  make  the  purchase/"  A  sale  to  an  agent 
of  an  undisclosed  principal  is  sufficient  to  support  an  indictment  for 
selling  to  the  agent.-"  So  a  charge  of  selling  to  one  is  proven  by  a 
sale  to  his  agent  whose  agency  is  undisclosed.^^  In  Georgia  proof 
of  a  separate  sale  to  one  is  sufficient  to  warrant  a  conviction  under 
an  indictment  charging  a  sale  to  two  or  more  jointly. -^  It  is  not 
necessary  that  the  evidence  of  the  prosecution  should  disclose  the 
name  of  the  purchaser  where  the  defendant's  own  evidence  dis- 
closes this  fact.^^ 

f.  The  Thing  Sold.  —  Where  a  charge  of  illegal  selling  is  made 
with  reference  to  a  particular  liquor  the  kind  of  liquor  alleged  must 


Kansas.  —  State  v.  Peak,  9  Kan. 
App.  436,  58  Pac.    1034. 

Massachusetts.  —  Com.    v.    Dillane, 

1  Gray  483. 

Missouri.  —  See  Webb  City  v.  Par- 
ker, 103  Mo.  App.  295,  77  S.  W.  119; 
State  V.  Bradford,  79  Mo.  App.  346, 

2  Mo.  App.   Rep.  425. 

Texas.  —  Loveless  v.  State,  40 
Tex.  Crim.  221.  49  S.  W.  892. 

South  Carolina.  —  State  v.  Green, 
61  S.  C.  12,  39  S.  E.  185. 

On  a  prosecution  for  selling  on  a 
certain  day  the  jury  is  not  to  be  re- 
stricted to  the  particular  hour  when 
the  sale  complained  of  was  fixed  by 
the  state  to  have  been  made.  Drye 
V.  State  (Tex.  Crim.),  55  S.  W.  65. 
See  People  v.  Huffman,  24  App. 
Div.  233,  48   N.   Y.    Supp.   482. 

There  rriust  be  competent  evidence 
to  show  that  the  sale  charged  was 
made  prior  to  the  time  the  indict- 
ment was  returned  or  the  informa- 
tion filed.  Dixon  v.  State,  67  Ark. 
495.  55  S.  W.  850;  State  v.  Reick,  43 
Kan.  279,  23  Pac.  577 ;  McGowan  v. 
Com.,  2  Mete.    (Ky.)    3. 

17.  Bryant  v.   State,  62  Ark.  459, 

36  S.  W.  .188;  Shover  v.  State,  10 
Ark.  259;  State  v.  Ham,  64  N.  J.  L. 
49,  44  Atl.  845 ;  Buck  V.  State,  61 
N.  J.  L.  525,  39  Atl.  919. 

18.  Com.  V.  Blood,  4  Gray 
(Mass.)  31;  State  v.  Hayes,  36  Mo. 
80;   State  V.  Tucker,  127  N.  C.  539, 

37  S.  E.  203;  Com.  V.  Taggart,  8 
Gratt.   (Va.)   697. 
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Where  a  sale  is  charged  to  have 
been  made  to  a  person,  to  the  ac- 
cuser unknown,  there  can  be  no  con- 
viction for  a  sale  made  to  a  person 
who  was  known  to  him  when  the  ac- 
cusation was  preferred.  Moore  v. 
State,   79  Ga.  498,  5   S.  E.  51. 

19.  Cornett  v.  Com.,  23  Ky.  L. 
Rep.  773,  64  S.  W.  415. 

20.  Sale  to  Agent  of  Undisclosed 
Principal.  —  Sale  to  Agent  Charged. 
Com.  7'.  Kimball,  7  Mete.  (Mass.) 
308. 

21.  Sale  to  Principal  Where  Fact 
of  Agency  Is  Undisclosed.  —  Com. 
V.  McGuire,  11  Gray  (Mass.)  460; 
Hall  z:   State,  87  Ga.  233,   13   S.   E. 

634- 

Even     Where     Agency     Is     Not 

Averred    in    Indictment Hall    v. 

State,  87  Ga.  233,  13  S.  E.  634. 

22.  Hall  V.  State,  87  Ga.  233,  13 
S.  E.  634;  Dukes  V.  State,  79  Ga, 
795,  4  S.  E.  876. 

Where  a  sale  is  charged  to  a 
named  person  and  to  others  un- 
known, a  joint  sale  to  both  or  a  sev- 
eral sale  to  either,  made  in  any 
transaction  in  which  the  person 
named  participated,  will  sustain  a 
conviction,  but  a  several  sale  to  a 
person,  known  or  unknown,  made 
when  the  named  person  was  not 
present,  and  in  which  he  was  not 
concerned,  is  insufficient.  Moore  v. 
State,  79  Ga.  498,  5   S.   E.  51. 

23.  Stolte  V.  State,  115  Ind.  128, 
17  N.  E.  258. 
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be  proved.-*  Under  a  g-encral  charge  of  unlawfully  selling  intox- 
icating liquors  without  specifying  the  particular  liquor,,  evidence  of 
a  sale  of  any  intoxicating  liquor  within  the  meaning  of  the  statute 
is  admissible  and  sufficient.-''  And  an  indictment  charging  the  sale 
of  the  various  forms  of  intoxicating  liquors  is  sufficiently  proven 
where  the  evidence  establishes  the  sale  of  a  single  kind  charged.-" 

g.  As  to  Licenses.  —  The  non-existence  of  a  license  may  be  made 
affirmatively  to  appear  by  the  records  of  the  proper  licensing  authori- 
ties containing  no  record  of  a  license  issued  to  the  defendant,^^  or  by 
the  testimony  of  the  licensing  officer  or  clerk  of  the  licensing  board 
or  person  charged  with  the  duty  of  issuing  a  license.^® 

h.  Number  of  Witnesses.  —  A  conviction  of  the  charge  of  selling 
without  a  license  may  be  sustained  though  one  witness  only  testifies 
on  each  side  of  the  case  as  to  the  fact.-° 

B.  NuiSANCK.  —  Maintaining  Tenement. — Mere  preparation 
to  establish  and  maintain  a  nuisance  is  not  sufficient  to  support  a 
conviction  for  maintaining  a  nuisance.*"  Proof  of  a  single  illegal 
sale  may,  in  connection  with  the  circumstances  attending  it,  be  suf- 
ficient.^^    The  mere  possession  of  liquors  in  a  dwelling  will  not 


24.  Barker  v.  State,  117  Ga.  428, 
43  S.  E.  744;  Cockerell  v.  Com.,  24 
Ky.  L.  Rep.  2149,  72,  S.  W.  760;  Tay- 
lor V.  State   (Tex.  Crim.),  50  S.  W. 

343- 

Where  the  sale  of  "  American  hop 
ale  "  is  charged  proof  of  the  sale  of 
another,  though  similar,  beverage  is 
not  sufficient.  City  of  Lincoln  Cen- 
ter V.  Linker,  5  Kan.  App.  242,  47 
Pac.  174. 

Where  a  different  sale  is  testified 
about,  though  not  relied  on,  and  the 
defense  does  not  move  to  strike  out 
the  evidence  as  to  the  different  liquor, 
ihe  error  will  be  harmless.  State  v. 
Shelton,    16  Wash.   590,  48   Pac.  258. 

Erroneous  Classification.  —  Proper 
Averment  and  Proof  of  Name. 
Under  an  indictment  alleging  an  il- 
legal sale  of  "  spirituous  liquors,  to 
wit,  one  pint  of  beer,"  proof  of  a 
sale  of  a  pint  of  beer  will  sustain  a 
conviction.  State  v.  Watts,  loi  Mo. 
App.  658,  74  S.  W.  377. 

25.  Where  Charge  Is  General  as 
to  Kind  of  Liquor.  —  State  v.  Scam- 
pini    (.Vt.),   59  Atl.   201. 

26.  Charge     as     to     Number     of 

Liquors.  —  Proof    of    One Eaves  v. 

State,  113  Ga.  749,  39  S.  E.  318;  City 
of  Florence  v.  Berry,  61  S.  C.  237, 
39  S.  E.  389. 


49 


27.  Com.  V.  Kimball,  7  Mete. 
(Mass.)   304. 

What  Required  to  Make  Record 
Sufficient —  State  v.  Nye,  ^2  Kan. 
201,  4  Pac.  134. 

28.  State  v.  Schweiter,  2r^  Kan. 
499;  State  V.  Schmidt,  34  Kan.  399; 
State  V.  Nye,  32  Kan.  201,  4  Pac. 
134- 

See  "  Burden  of  Proof,"  supra. 
See  also '  "  Licenses  and  License 
Laws,"  supra. 

29.  .  Neill  V.  State,  79  Ga.  779.  4 
S.  E.  871. 

30.  Where  the  evidence  merely 
shows  that  the  defendant  has  estab- 
lished a  building  for  the  purpose  of 
selling  liquors  thereat  in  violation  of 
the  law,  it  will  not  be  sufficient. 
State  V.  Harris,  27  Iowa  429. 

31.  State  V.  Reylets,  74  Iowa  495, 
38  N.  W.  2,77;  Com.  V.  McNeff,  145 
Mass.  406,  14  N.  E.  616;  Com.  v. 
Patterson,  138  Mass.  498;  Com.  v. 
Tabor,  138  Mass.  496;  Com.  v.  Mur- 
ray, 138  Mass.  508;  Com.  v.  Cool- 
idge,    138   Mass.    193. 

A  single  illegal  sale  without  other 
evidence  of  an  intent  to  continue 
selling  illegally  has  been  held  insuf- 
ficient. Com.  %'.  Patterson,  138  Mass. 
498;  Com.  V.  Coolidge,  138  Mass. 
193- 
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justify  a  conviction  of  nuisance,  but  further  slight  circumstances 
indicating  intent  to  sell  unlawfully  may  be  sufficient.-'-  The  con- 
tinuance of  the  illegal  acts  need  not  be  for  any  considerable  time,  but 
proof  of  continuance  for  a  single  day  may  be  sufticient.''''  Proof 
of  the  defendant's  habits  of  making  illegal  sales  is  also  insufficient.''^ 
A  nuisance  may,  of  course,  be  established  by  other  evidence  than 
that  of  illegal  sales.^'^  So  a  conviction  of  maintaining  a  nuisance 
at  a  particular  j)lace  is  sustained  by  a  keeping  of  such  place,  with 
intent  to  sell  illegally  at  another  place.''"'  But  proof  of  the  occupancy 
by  the  defendant  of  a  part  of  a  building  for  illegal  purposes  will  not 
sustain  a  charge  of  keeping  and  maintaining  the  entire  building 
as  a  nuisance.^''  Evidence  of  the  existence  of  a  nuisance  sub- 
sequent to  the  time  charged  is  admissible  to  show  the  prior 
existence,  yet  where  the  subsequent  existence  is  considerably  removed 
from  the  time  in  question,  and  the  penalty  has  in  the  mean- 
time been  increased  by  law,  the  evidence  is  insufficient.^"  The 
defendant's  ownership  of  the  liquors  so  illegally  kept  on  his  premises 
is  immaterial.  Possession  for  an  unlawful  purpose  is  sufficient.''^ 
C.  Common  Seller.  —  Engaging  in  Business  Without  a 
License.  —  The  making  of  a  single  illegal  sale  is  not  sufficient,  with- 
out other  evidence  of  intent,  to  establish  the  charge  of  being  a 
common  seller  or  of  conducting  a  place  without  a  license.*"     Proof 


A  single  sale  to  a  minor  bj'  a  de- 
fendant who  is  engaged  legitimately 
in  the  business  of  liquor  selling  is 
not  suflicient  to  make  out  the  charge 
of  nuisance.  Com.  v.  Hayes,  150 
Mass.  506,  23   N.  E.  216. 

Under  the  Michigan  statute  a  sin- 
gle sale  is  presumptive  evidence  of 
keeping  a  place  for  the  sale  of  liq- 
uors, and  proof  of  a  single  sale  will 
be  sufficient  to  establish  a  keeping, 
but,  it  seems,  not  a  keeping  for  ille- 
gal sale.  People  v.  Remus  (Mich.), 
100  N.  W.  403,  modifying  98  N.  W. 
397- 

32.  Possession.  —  Possession  of 
liquors  in  a  dwelling  house  in  con- 
nection with  the  further  circum- 
stances that  the  house  was  a  place  of 
common  resort,  that  the  quantity  of 
liquors  kept  there  was  unusual,  and 
that  the  appearance  of  the  place  was 
suspicious,  is  sufficient.  Com.  v. 
Kane,  150  Mass.  294,  22  N.  E.  903; 
Com.  V.  McManus,  161  Mass.  64,  36 
N.  E.  675. 

Proof  of  a  number  of  illegal  sales 
is  sufficient.  Com.  v.  McArty,  11 
Gray  (Mass.)  456;  Com.  v.  Farrand, 
12  Gray  (Mass.)  177;  Com.  v.  Ryan, 
136  Mass.  436. 
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33.  Com.  V.  Higgins,  16  Gray 
(Mass.)    19. 

Under  the  Kansas  statute  a  place 
where  into.xicating  liquors  are  ille- 
gally sold  or  kept  for  illegal  sale  is  a 
nuisance,  without  regard  to  the  time 
■  of  duration,  so  that  where  the  de- 
fendant's illegal  act  continued  only 
half  an  hour  he  was  held  properly 
convicted  of  a  nuisance.  State  v. 
Lord,  8  Kan.  App.  257,  55   Pac.   503. 

34.  Proof    of    Habit    of    Making 

Illegal   Sales   to    Minors Com.    v. 

Hayes,   150  Mass.  506,  23  N.   E.  216. 

35.  State  v.  Lord,  8  Kan.  App. 
257,  55  Pac.  503;  State  v.  Reno,  41 
Kan.  674,  21  Pac.  803. 

36.  Com.  V.  McCluskey,  123  Mass. 
401. 

37.  Proof   as   to    Part Com.   v. 

Lee,  148  :\Liss.  8,   18  N.  E.  586. 

38.  Where  the  time  laid  in  the 
indictment  was  September  10,  1870, 
proof  of  the  maintenance  of  the 
nuisance  on  September  10,  1872,  was 
held  insufficient.  Com.  v.  Maloncy, 
112  Mass.  283. 

39.  Ownership  of  Liquors  Kept 
Not  Essential.— State  v.  Stevens, 
119  Iowa  675,  94  N.  W.  241. 

40.  Bryant  v.   State,  46  Ala.  302; 
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of  payment  of  internal  revenue  tax  is  prima  facie,  but  not  conclu- 
sive, evidence  of  the  defendant's  guilt/'  The  defendant's  own 
admissions  may  be  sufficient."*-  Set  rules  cannot  be  formulated  to 
determine  the  sufficiency  of  the  evidence  in  cases  of  this  class,  and 
the  questions  involved  are  in  general  for  the  jury.^" 

D.  Keeping  for  Illegal  Sale.  —  Keeping  liquors  on  a  single 
occasion  is  sufficient  to  support  a  conviction  of  keeping  with  intent 
to  sell.^*  Keeping  with  intent  being  the  gist  of  the  offense,  actual 
offer  or  exposure  for  sale  is  not  required. '*■'''  Proof  of  a  single 
sale  may  be  sufficient  evidence  of  intent.**  It  has  been  held  to  be 
sufficient  where  the  evidence  establishes  the  keeping  of  liquors  in  a 


Lawson  t'.  State,  55  Ala.  118;  Lem- 
ons V.  State,  50  Ala.  130;  State  v. 
Hynes,  66  Me.   1 14 ;  Halfin  v.   Slate, 

18  Tex.  App.  410;  Mansfield  v. 
State,  17  Tex.  App.  468;  Stanford  v. 
State,   16  Tex.  App.  331. 

But  see  State  z:  Chandler,  15  Vt. 
425,  where  it  is  held  that  the  charge 
of  "  dealing  in  the  selling  ''  of  liquors 
may  be  established  by  a  single  act 
of  selling  without  a   license. 

But  if  a  party  makes  all  necessary 
preparations  to  carry  on  the  busi- 
ness of  a  wholesale  dealer,  and  holds 
himself  out  and  solicits  trade  as 
such,  and  makes  one  sale  without  a 
license,  intending  to  continue  the 
business,  he  is  engaged  in  or  carry- 
ing on  the  business  within  the  mean- 
ing of  the  law  requiring  a  license. 
Abel  V.  State,  90  Ala.  631,  8  So.  760. 

The  making  of  three  sales  to  one 
person  (Com.  v.  Odlin,  23  Pick. 
[Mass.]  275;  Com.  v.  Kirk,  7  Gray 
[Mass.]  496J,  or  of  numerous  sales 
during  a  single  day  (Com.  v.  Per- 
ley,  2  Cush.  [Mass.]  559),  or  of  four 
sales  at  divers  times  in  a  period  of 
eight  days  (State  v.  Day,  37  Me. 
244)   is  sufficient. 

Nor  will  the  furnishing  of  liquors 
to  another,  from  one's  private  stock, 
merely  as  a  favor,  be  sufficient. 
United  States  v.  Bonham,  31  Fed. 
808. 

Direct    Evidence    of    Number    of 

Sales      Not      Necessary State      v. 

Hynes,  66  Me.  114;  Com.  v.  Ma- 
hony,  14  Gray  (Mass.)  46;  Com.  v. 
Dady,  7  Allen  (Mass.)  531;  Com.  v. 
Tubbs,  I  Cush.  (Mass.)  2. 

41.     State  V.  O'Connell,  82  Me.  30, 

19  Atl.  86;  State  v.  Intoxicating 
Liquors,  80  Ale.  57,  12  Atl,  794. 


42.  State  v.  Wiggin,  72  Me.  425. 

43.  United  States  v.  Jackson,  1 
Hughes  531,  26  Fed.  Cas.  No.  15,455; 
Harris  v.  State,  50  Ala.  127;  McRey- 
nolds  V.  State,  26  Tex.  App.  372.  9 
S.   W.  617. 

44.  Keeping   on    Single    Occasion 

Sufficient Com.      v.      Cleary,      105 

Alass.  384. 

45.  Exposure  for  Sale Com.  r. 

Atkins,  136  Mass.  160;  Com.  v.  Tay, 
146  Mass.  146,  15  N.  E.  503;  Slate 
V.  McGlynn,  34  N.  H.  422. 

There  must  be  an  ofi'er  to  sell  by 
exposing  the  liquors  kept  to  those 
who  might  become  purchasers,  but 
there  need  be  no  overt  act  of  ofifer- 
mg  or  exposing  for  sale  under  a 
charge  of  keeping  and  exposing 
liquors  with  intent  to  sell.  Com.  z'. 
AlcCue,   121    Mass.  358. 

Actual  Sales  Not  Exclusive  Evi- 
dence   of   Intent Com.    v.   Lynch, 

164  Mass.  541,  42  N.  E.  95 ;  Com.  z'. 
Martin,  162  Mass.  402,  38  N.  E.  708; 
Com.  V.  McKenna,  158  Mass.  207,  33 
N.  E.  389;  Com.  V.  Canny,  158  Mass. 
210,  23  N.  E.  340;  Com.  V.  Ham,  150 
Mass.  122,  22  N.  E.  704;  Com.  v. 
Wallace,  123  Mass.  401 ;  Com.  z'. 
Boyle,  145  Mass.  373,  14  N.  E.  155; 
State  V.  .AIcGlynn,  34  N.  H.  422. 

46.  Single  Sale  May  Be  Sufficient. 
Com.  V.  Hoar,  121  Mass.  375 ;  State 
t'.  Teahan,  50  Conn.  92 ;  Reese  v. 
City  of  Newnan,  120  Ga.  198,  47  S. 
E.  560;  Rooney  v.  City  Council  of 
Augusta,  117  Ga.  709,  45  S.  E.  72. 

Sales  as  Evidence  of  Intent. 
State  V.  Hartwick,  49  Conn.  loi ; 
Com.  V.  Hoar,  121  Mass.  375 ;  Horn- 
berger  v.  State,  47  Neb.  40,  66  N.  W. 
23. 
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room  adjoininc;-  the  salesroom  proper/'  and  even  that  they  were 
kept  in  one  l)uilding  and  intended  to  be  sold  in  another/**  Owner- 
ship of  the  Hquors  by  the  defendant  is  not  reqnired.'''  W'liere  the 
illegal  keeping  of  various  liquors  is  charged,  proof  of  a  less  number 
will  support  a  conviction/'^'  Where  the  offense  is  charged  as  a 
second  offense,  the  absence  of  evidence  of  a  prior  conviction  will 
not  entitle  the  defendant  to  an  acquittal/'^ 

E.  KivUPiNG  Open  at  ForijiddivN  Times.  —  The  presence  of  the 
proprietor  and  others  in  a  saloon  at  a  time  when  the  laws  forbid  such 
places  to  be  open  is  prima  facie  evidence  of  a  violation  of  the  law 
requiring  such  places  to  be  closed/-'  It  is  not  necessary  to  the  offense 
of  keeping  open  on  Sunday  to  show  that  liquors  were  sokF'''  or 
drunk'''*  on  the  premises.  Proof  of  keej)ing  o])en  on  Sunday  prior 
to  the  return  of  the  indictment  within  the  period  of  the  statute  of 
limitations  is  sufficient. ■'"'^ 

F.  Permitting  Minors  to  Loiter  or  Remain  in  Saloon.  —  An 
indictment  for  permitting  a  minor  to  loiter  in  the  defendant's  place 
is  sufficiently  proved  by  evidence  that  the  minor  was  allowed  to 
remain  there  for  an  appreciable  time,  though  short,  without  having 
any  business  requiring  his  presence  there. ^"^ 

G.  Keeping  Disorderly  Place.  —  It  need  not  be  proved  on  a 
prosecution  for  keeping  a  disorderly  place  that  all  persons  residing 


47.  State  v.  Fertig,  70  Iowa  272, 
30  N.  W.  633. 

48.  In  Com.  v.  Certain  Intoxicat- 
ing Liquors,  116  Mass.  24,  the 
charge  was  that  liquors  were  kept 
in  a  dwelling  house  and  intended 
for  unlawful  sale.  It  was  held  that 
the  proof  which  showed  that  the 
liquors  were  intended  to  be  sold  in 
a  saloon  in  the  neighborhood  sus- 
tained the  charge. 

But  a  charge  of  keeping  liquors 
in  a  dwelling  house  and  its  appur- 
tenances for  illegal  sale  was  held  not 
to  be  sustained  by  evidence  that 
liquors  were  found  in  a  barn  used 
1)}'  the  defendant  upon  premises  on 
which  stood  a  house  occupied  by  an- 
other person,  the  barn  not  being  used 
in  connection  with  the  dwelling. 
vStale  7'.  Kelleher,  81  Ale.  346,  17  Atl. 
168. 

49.  State  v.  McGuire,  64  N.  H. 
529,  15  Atl.  213;  State  V.  Gruner  (R. 
I.),  54  Atl.  1058. 

50.  State  r.  Bradley,  96  Me.  121, 
SI   Atl.  816. 

51.  Allegation  of  Second  Offense. 
Proof  of  First.  — Slate  v.  LaRose, 
71  N.  H.  435,  52  Atl.  943. 

52.  Effinger  i\  State,  9  Ohio  Cir. 
Ct.   376. 
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53.  United  States.  —  Sullivan  v. 
District  of  Columbia,  20  App.  D.  C. 
29. 

Georgia.  —  Lucas  v.  State,  92  Ga. 
454,  17  So.  668;  Hall  v.  State,  3 
Ga.  18. 

Illinois.  —  Baldwin  v.  City  of 
Chicago,  68  111.  418;  Koop  v.  People, 
47  HI.  2,27- 

Michigan.  —  People  v.  Schottley, 
116  Mich.  I,  74  N.  VV.  209;  People 
V.  Bowkus,  109  Mich.  360,  67  N.  W. 
319;  People  V.  Cummerford,  58  Mich. 
328,  25  N.  W.  203. 

Ohio.  —  Etifinger  i\  State,  9  Ohio 
Cir.  Ct.  376. 

It  is  essential  to  a  conviction  for 
keeping  open  on  Sundav  that  access 
may  be  had  to  the  place  and  facility 
aflforded  to  obtain  liquors  there. 
Purefoy  v.  People,  65  111.  App.  167; 
Krorer  v.    People,   78   111.   294. 

54.  Harris  v.  People,  i  Colo.  App. 
289,  28  Pac.  1 133. 

55.  Marre  v.  State,  36  Ark.  222; 
Lucas  V.  State.  92  Ga.  454,  17  So. 
668;  Koop  v.  People,  ^7  111.  2,27- 

56.  Minors.  —  Loitering.  — length 
of  Time.  —  Armstrong  v.  State,  14 
Ind.  App.  566,  43  N,  E.  142. 
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near  the  place  were  annoyed  by  it ;  but  frequent  annoyance  and  dis- 
turbance, and  that  large  numbers  of  disorderly  persons  were  seen 
going  in  and  out  and  conducting  themselves  in  a  disorderly  manner 
without  evidence  of  what  was  done  inside,  is  sufficient. ^^ 

H.  Selling  and  Exposing  for  Sale  at  Forbidden  Times. 
Where  liquors  are  shown  to  have  been  sold  in  a  saloon  at  a  forbid- 
den time,  a  prima  facie  case  is  made  out.*"'*  The  defendant's  admis- 
sion of  having  violated  the  Sunday  lava's  is  not  sufficient  to  support 
an  indictment  for  exposing  for  sale  at  such  time,  where  the  Sunday 
laws  may  be  violated  without  exposing  liquors  for  sale.^'*  Proof 
of  a  sale  at  any  inhibited  time,  not  within  the  bar  of  the  statute,  is 
sufficient.®" 

I.  Sales  to  Minors.  —  A  prima  facie  case  of  selling  to  a  minor 
without  the  parent's  consent  is  made  out  by  evidence  of  the  sale  to 
him,  and  that  the  parent  was  not  present  at  the  time  of  the  sale, 
assenting  to  it.*"'^  Where  an  adult  in  purchasing  liquors  for  a  minor 
does  not  disclose  his  agency,  and  the  seller  neither  knows  nor  has 
reason  to  believe  that  they  were  intended  for  a  minor's  use,  the  seller 
cannot  be  convicted  of  furnishing  liquor  to  the  minor."-  Where  the 
good  faith  of  the  defendant  is  material  the  question  is  one  for  the 
jury."^ 

J.  Illegal  Sales  by  Druggists.  —  In  a  prosecution  against  a 
druggist  for  selling  liquors  without  a  prescription,  the  state  must 
prove  that  he  had  registered  under,  or  complied  with,  the  statutes 


57.  Com.  V.  Davenport,  2  Allen 
(Mass.)  299. 

But  a  single  case  of  disorder  in 
a  place  where  liquors  are  sold  is  not 
sufficient  to  establish  the  keeping  of 
a  disorderly  place  under  the  statute 
making  such  acts  penal.  Overman 
V.  State,  88  Ind.  6.  See  also  Culli- 
nan  v.  Fidelity  &  Casualty  Co.,  84 
App.  Div.  296,  82  N.  Y.  Supp.  827, 
where  the  evidence  was  held  suffi- 
cient to  show  maintenance  of  a  dis- 
orderly place  in  breach  of  a  bond. 

58.  Rule  Stated. —  In  Zapf  z: 
State,  II  Ind.  Apo.  360,  39  N.  E. 
171,  the  court  say :  "  It  is  conceded 
by  appellant's  counsel  that  proof  of 
the  sale  of  the  liquor  made  a  prima 
facie  case  against  appellant,  and  that, 
if  the  appellant  would  avoid  convic- 
tion on  the  ground  that  it  was  sold 
for  an}'  other  purpose  than  to  be 
drunk  as  a  beverage,  this  was  a  mat- 
ter in  defense  of  the  prosecution. 
Doubtless  this  is  the  law.  Courts 
must  take  judicial  notice  that  whisky 
is  sold  in  saloons  to  be  drunk  as  a 
beverage,    and     when     such     sale    is 


proved  as  having  been  made  on 
Sunday,  and  in  the  ordinary  mode, 
nothing  being  at  the  time  said  as 
to  what  the  liquor  is  to  be  used  for, 
it  establishes  a  prima  facie  case 
against  the  defendant,  under  the 
statute.  Whether  there  is  sufficient 
countervailing  evidence  to  raise  a 
reasonable  doubt  as  to  the  purpose 
for  which  the  liquor  was  sold  is  a 
question  for  the  trial  court  or  jury." 

59.  Grimes  v.  City  of  Jersey  City, 
29  N.   J.   L.  320. 

60.  McGowan  z'.  Com.,  2  Mete. 
(Ky.)  3;  Webb  City  v.  Parker,  103 
Mo.  App.  295,  77  S.  W.   119. 

61.  Prima    Facie    Case Ridling 

z:   State,  56  Ga.  601. 

62.  Sale    to    Adult    for    Minor's 

TJse.  —  Ignorance   of  Seller Gillan 

z:  State,  47  Ark.  s.55,  2  S.  W.  185. 

63.  Good  Faith.  —  Question  for 
Jury It  is  for  the  jury  to  deter- 
mine whether  the  appearance  of 
a  person  indicated  his  minority  to 
the  seller  at  the  time  of  the  sale. 
Com.  7'.  Tcarrv,  15  Pa.  Super.  Ct. 
608. 
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authorizing  him  lo  engage  in  the  business  of  a  druggist."*  Where 
the  purpose  of  a  sale  by  a  druggist,  whether  it  was  made  for  med- 
ical purposes  or  otherwise,  is  an  issue,  the  question  is  one  for  the 
jury."^ 

K.  Selling  to  Habitual  Drunkards  or  Persons  of  Intem- 
perate Habits.  —  Constant  intoxication  is  not  required  to  be  shown 
to  establish  the  habit  of  becoming  intoxicated.  It  is  sufficient  to 
show  merely  frequent  intoxication.*'"  Whether  a  purchaser's  habits 
are  such  as  to  bring  him  within  the  statutory  class,"''  and  whether 
the  seller  has  exercised  proper  diligence  to  ascertain  the  facts  with 
relation  thereto,"^  are  questions  for  the  jury. 

L.  Drinking,  and  Selling  to  be  Drunk,  on  the  Premises. 
An  indictment  for  selling  in  violation  of  a  statute  which  forbids  the 
sale  of  liquors  to  be  drunk  in  one's  house  or  other  buildings  belong- 
ing thereto  is  not  sustained  by  evidence  that  the  sales  complained 
of  were  made  from  an  uncovered  wagon  standing  on  or  near  the 
highway."^  It  need  not  be  proven  that  the  drinking  actually  took 
place  in  the  room  where  the  sale  was  made.''"  It  may  be  presumed 
from  the  fact  that  liquors  sold  by  the  defendant  are  drunk  on  his 
premises  that  they  are  so  drunk  with  his  consent.''^  Such  presump- 
tion, however,  is  one  only  of  fact  unless  the  statute  otherwise 
provides.''- 

M.  Illegal  TransporT/VTion.  —  The  state  is  not  required  to 
show,  on  a  prosecution  for  the  unlawful  transportation  of  liquors  to  a 
place  where  liquors  are  forbidden  to  be  sold,  that  the  defendant  began 


64.  Selling  Without  Prescription. 

Defendant  must  be  shown  to  be 
registered.  State  v.  Marchland,  25 
Mo.  App.  657;  State  v.  Baskett,  52 
Mo.  App.  389;  State  v.  Greene,  27 
Mo.  App.  626.  See  also  State  v. 
Carnahan,  63  Mo.  App.  244,  i  Mo. 
App.  Rep.  766. 

65.  Purpose  of  Sale,  —  Question 
for  Jury. —  Owens  v.  People,  56  111. 
App.  569;  Mitchell  v.  State,  63  Ind. 
574;  State  V.  Huff,  76  Iowa  200,  40 
N.  W.  720. 

Frequency  of  Sales.  —  Whether 
sales  were  made  in  good  faith  may 
be  determined  by  the  jury  from  the 
evidence  of  the  frequency  of  sales 
made  and  the  appearance  of  the  pur- 
chasers as  to  requiring  liquors  for 
medical  purposes.  State  v.  Huff, 
76  Iowa  200,  40  N.   W.   720. 

66.  Murphy  v.  People,  90  111.  59. 

67.  Smith  v.  State,  55  Ala.  i ; 
Kamman  v.  People,  24  111.  App.  388. 

68.  Crabtree  v  State,  30  Ohio  St. 
382. 

69.  Schilling  v.  State,  116  Ind. 
200,   18  N.  E.  682. 
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70.  Stout   V.    State,   93   Ind.    150. 

Drinking  on  the  Lot  Where  Build- 
ing Is  Situated.  —  Where  it  appears 
that  beer  was  carried  from  the  room 
in  ordinary  beer  glasses  and  drunk 
on  the  defendant's  lot,  the  empty 
glasses  being  returned  to  the  room, 
drinking  on  the  premises  is  suffi- 
ciently shown.  Rater  v.  State,  49 
Ind.   507. 

71.  Casey  v.  State,  6  Mo.  646; 
Scott  V.  State,  25  Tex.  169.  But  see 
Lucker  v.  Com.,  4  Bush  (Ky.)  440, 
where  it  is  said  that  the  mere  drink- 
ing of  liquors  oh  the  defendant's 
premises  will  not  support  an  infer- 
ence that  he  sold  the  liquor  or  that 
it  was  drunk  on  his  premises  with 
his  consent.  More  strongly  would 
consent  be  presumed  where  the 
drinking  was  done  in  the  defendant's 
presence.  Cochran  v.  State,  26  Tex. 
678. 

72.  Each  Presumption  Is  One 
Only    of    Fact    Unless     the     Statute 

Otherwise  Provides Scott  v.  State, 

25  Tex.    169. 
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or  concluded  the  transportation,  but  it  will  be  sufficient  if  he  know- 
ingly aided  in  such  transjx)rtation/^ 

N.  Lessor  of  Building.  —  Knowledge  of  Purpose  for  Which 
Lease  is  Secured.  —  That  the  owner  of  a  building  leased  it  to 
another  for  the  purpose  of  making  illegal  sales  thereat  is  sufficient 
to  sustain  an  indictment  against  the  lessor  for  permitting  such  build- 
ing to  be  occupied  for  illegal  purposes.'* 

O.  As  to  Acts  of  Agent.  —  To  charge  the  defendant  with  crim- 
inal responsibility  for  sales  or  other  illegal  acts  of  another,  there 
must  be  evidence  to  connect  the  defendant  with  the  transaction  as 
the  owner  or  occupant  of  the  place,  or  the  agency  of  the  other  in  the 
transaction  must  be  made  to  appear. '^^  Where  the  defendant's  knowl- 
edge of  or  consent  to  the  particular  illegal  transaction  is  an  essential 
element  of  the  ofifense,  this,  of  course,  must  be  proven, '^'^  but  the  cir- 
cumstances may  be  sufficient,  without  positive  knowledge  or  assent.''^ 
Thus  the  principal's  knowledge  or  assent  may  be  inferred  from  a 
sale  by  the  agent  in  the  usual  course  of  his  employment  at,^^  or  by 


73.  Com.  V.  Currier,  164  Mass. 
544,  42  N.  E.  96. 

74.  State  v.   Shanahan,  54  N.    H. 

437- 

75.  Henry  v.  State,  64  Ark.  662, 
43  S.  W.  499;  Blankenship  v.  State, 
112  Ga.  402,  ^7  S.  E.  72,2;  Fisher  v. 
People,  103  111.  loi  ;  Anderson  v. 
State,  39  Ind.  553;  Wreidt  v.  State, 
48  Ind.  579 ;  Goods  v.  State,  3  Greene 
(Iowa)  566;  Guy  V.  State.  96  Md. 
692,  54  Atl.  879;  People  V.  Uter,  44 
Barb.  (N.  Y.)  170;  Parker  v.  State, 
4  Ohio  St.  563. 

Single  Sale.  —  Presumption.  — The 
principal's  authority  to  his  agent  to 
sell  to  an  habitual  drunkard  is  not 
established  by  evidence  of  a  single 
sale  so  made  by  the  agent  in  the 
principal's  absence.  State  v.  Ma- 
honey,  23  Minn.  181.  Thus  a  sale 
in  the  defendants  absence,  by  a 
charwoman,  though  at  his  place,  is 
not  sufficient.  Com.  v.  Hagan,  152 
Mass.   565,  26   N.   E.  95. 

76.  State  z'.  Beam,  i  Kan.  App. 
688,  42  Pac.  394;  Com.  v.  Putnam, 
4  Gray  (Mass.)  16;  State  v.  Prater, 
59  S."C.  271,   37   S.   E.  933- 

77.  Sanders  v.  State,  74  Ga.  82; 
Nixon  V.  State,  75  Ga.  862;  Pierce 
V.  State,  109  Ind.  535,  10  N.  E.  302; 
State  V.  Prater.  59  S.  C.  271,  2,7  S.  E. 
933;  State  V.  Collins,  8  Kan.  App. 
308,  57  Pac.  38;  Taylor  v.  State  (Tex. 
Crim.),  50  S.  W.  343-  State  v.  City 
of  Beloit,  74  Wis.  267,  42  N.  W.  no. 


Knowledge  Presumed  From  Cir- 
cumstances. — .  Knowledge  upon  the 
part  of  the  principal,  a  dealer  in 
drugs,  of  the  making  of  unlawful 
sales  is  sufficiently  shown  by  evi- 
dence that  the  clerk  took  applications 
for  liquors  in  the  fictitious  names  of 
persons  who  were  well  known  to  the 
defendant,  that  two  or  more  sales  in 
quantities  of  a  pint  each  were  made 
daily  to  a  single  buyer,  and  where 
reports  of  his  doings  were  regularly 
made  to  the  proper  officer.  Elwood 
V.  Price,  75  Iowa  228,  39  N.  W.  281. 

78.  Klug  V.  State,  77  Ga.  734; 
]\Iolihan  v.  State,  30  Ind.  266;  State 
V.  Terry,  105  Mo.  App.  428,  79  S. 
W.  998 ;  State  v.  Wentworth,  65  Me. 
234;  Com.  V.  Nichols,  10  Mete. 
(Mass.)  259;  Com.  v.  Hayes,  145 
Mass.  289,  14  N.  E.  151 ;  Com.  v. 
Perry,  148  Mass.  160,  19  N.  E.  212; 
Com.  V.  Briant,  142  Mass.  463,  8  N. 
E.  338;  State  f.  McCance,  no  AIo. 
398,  19  S.  W.  648;  State  V.  Foster, 
22  N.  H.  348,  55  Am.  Dec.  191. 

Such  evidence  will  support  an  in- 
ference of  authority  and  consent,  but 
the  court  may  not  instruct  the  jury 
that  such  evidence  constitutes  prima 
facie  evidence  of  a  sale  by  the  prin- 
cipal. Com.  V.  Stevenson,  142  Mass. 
466,  8  N.  E.  341 ;  Com.  v.  Briant,  142 
Mass.  463,  8  N.  E.  338. 

Where,  on  a  charge  of  keeping  a 
tenement  for  illegal  sales  of  liquors, 
the    defendant    is    shown    to    occupy 
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one  apparently  in  charf^c  of,""  the  defendant's  place.  Of  course 
the  evidence  will  be  sufficient  where  the  defendant  is  shown  to  have 
been  present  at  the  time  of  the  sale  by  his  assent  without  objecting 
to  the  sale.®" 

the  premises,  sales  made  therein  by  sales   were   made  bj'  a  barkeeper  in 

others    are    presumed    to    have    been  a  reg'ularly-fiUcd-up  barroom.     Town 

made  by   them   as   ae-ent   for   the  oc-  of   Kirk  wood   v.   Autenrcith,    li    Mo. 

ciipant.       Com.    v.    Edds,     14     Gray  App.  515. 

(Mass.)    406.     In   a   prosecution    for  79.     Pierce  v.   State,   109  Ind.  535, 

selling  by  an   agent   without   license,  10  N.  E.  302. 

knowledge  of  the  principal   is   suffi-  80.     State    v.    City    of     Beloit,    74 

ciently   shown  by  evidence  that  the  Wis.  267,  42  N.  W.  110. 

Vol.  VII 


INTOXICATION. 

By  Omar  O'Horrow. 

I.  HOW  INTOXICATION  IS  PROVED,   -jy-j 

II.  PREVIOUS   INSTANCES   OF  INTOXICATION   AND   INTEM 
PERANCE,    778 

ni.  PRESUMPTIONS,    779 

IV.  INTOXICATION  AS  A  DEFENSE  IN  CRIMINAL  ACTIONS, 
779 

CROSS-REFERENCE: 
Intoxicating  Liquors. 

I.  HOW  INTOXICATION  IS  PROVED. 

The  fact  of  intoxication  may  be  proved  by  any  person  who  had 
an  opportunity  to  observe  the  party  whose  intoxication  is  sought 
to  be  estabHshed  at  the  time  in  question.^  No  special  knowledge  or 
skill  on  the  part  of  the  witness  is  necessary  to  enable  him  to  testify, 
for  such  testimony  is  not  expert  evidence.^  There  seems  to  have 
been  some  doubt  in  the  earlier  decisions  as  to  whether  a  witness 
should  be  allowed  to  state  his  opinion  whether  or  not  a  person  was 
intoxicated,  such  testimony  being  in  violation  of  the  rule  excluding 
opinion  evidence.  But  the  rule  is  now  well  settled  that  such  evi- 
dence is  admissible  on  the  ground  that  intoxication  is  a  fact  to  be 
proved  by  observation,  the  witnesses  being  limited  in  their  testimony 
to  what  they  saw.^  Although  the  witness  may  describe  the  facts 
and  circumstances  which  led  him  to  the  conclusion  that  the  person 
was  intoxicated,  he  is  not  confined  to  these  details.     He  may  describe 

1.  People  V.  Eastwood,  3  Park.  him,  and  whose  means  of  judging 
Crim.  (N.  Y.)  25,  affirmed  14  N.  Y.  correctly  must  be  submitted  to  the 
562;  People  ex  rel.  Shields  v.  Hay-  Jury."  Castner  v.  Sliker,  33  N.  J. 
den,  7  Misc.  292,  27  N.  Y.  Supp.  893;  ^'^^S-        . 

McCarty  v.  Wells,  51  Hun  171,  4  N.        ^  f *     9'°'"  ^'-         r^r^"-    ^^-    ^^'' 
Y.  Supp.  672.  \t  \  ""-.^'i?  "i  Worcester    172 

2.  People  ex  rel  Flood  v.  Martin,  ^^'^^^^^  t^/  N  V  c^^^  Vr  r  ^  '  "• 
,-  Ar-  ^  »/;  TvT  A7  c  _  i^astwood,  14  JN.  Y.  S02 ;  McLartv  v. 
15.  Misc.  6  36  R  Y  Supp.  437;  Wells,  51  Hun.  171, 4  N.Y.  Supp.  672; 
Dimickz..  Downs    82  111.  570.  People..-  rel.   Kdly  v.   McLean.  37 

Intoxication  a  Matter  of  Common  n    y.   St.  628    13  N    Y    Supp    67"  • 

Observation.  _"  Whether    a    man    is  Felska    v.    Ne'w    York    C.    &    H.    r! 

sober  or   intoxicated  is  a   matter  of  R.  Co.,  152  N.  Y.  339,  46  N.  E.  613; 

common    observation    not     requiring  Stacy  v.   Portland   Pub.   Co.,  68  Me! 

any   special   knowledge    or    skill   and  279,    holding    such    evidence      admis- 

is   habitually   and   properly   asked   of  sible    from   necessity   because   of   the 

witnesses  who  have  occasion  to  see  nature  of  the  fact  to  be  proved. 
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the  conduct,  attitude,  tone,  words,  gestures,  expression  of  eye  or  face, 
or  he  may  simply  state  the  fact  of  intoxication.* 

II.  PREVIOUS  INSTANCES  OF  INTOXICATION  AND 
INTEMPERANCE. 

Evidence  of  other  instances  of  intoxication  is  inadmissible  upon  the 
question  as  to  whether  the  party  was  intoxicated  at  the  time  alleged.' 
So  in  actions  for  personal  injuries  where  contributory  negligence  is 
alleged  as  a  defense  testimony  relating  to  the  injured  party's  habits 
as  to  temperance  and  sobriety  is  incompetent  to  show  the  probability 
of  his  being  intoxicated  at  the  time  of  the  injury."  Nor  is  evidence 
oif  intemperate  habits  or  of  the  previous  use  of  intoxicating  liquors 
on  the  part  of  the  party  causing  or  contributing  to  the  injury  admis- 
sible on  the  question  of  his  intoxication  at  the  time.''     But  evidence 


4.  City  of  Aurora  v.  Hillman,  90 
111.  61;  Pierce  v.  State,  53  Ga.  365; 
State  V.  Huxford,  47  Iowa  16;  Mc- 
Killop  V.  Duluth  St.  R.  Co.,  53  Minn. 
532,  55  N.  W.  739;  People  v.  East- 
wood, 14  N.  Y.  562;  Bradley  v.  Sec- 
ond Ave.  R.  Co.,  8  Daly  (N.  Y.), 
289;  People  ex  rel.  Flood  v.  Martin, 
15  Misc.  6,  36  N.  Y.  Supp.  437; 
Pace  V.    State    (Tex.    Crim.),   79    S. 

w.  531. 

Error  to  Exclude  Opinion  Although 
Act  Described —  Where  the  court 
would  not  permit  a  witness  to  state 
his  opinion  as  to  whether  the  de- 
fendant was  drunk,  it  was  held  that 
the  error  was  not  cured  by  allowing 
the  witness  to  describe  the  defend- 
ant's appearance  and  demeanor  at 
the  time.  State  v.  Cather,  121  Iowa 
106,  96  N.   W.   722. 

What  Evidence  Sufficient  to  Es- 
tablish—  The  symptoms  of  drunk- 
enness being  matters  of  common 
observation,  a  description  of  any  of 
the  usual  effects  is  sufficient.  Thus, 
evidence  which  showed  that  the  de- 
fendant's actions  were  those  of  a 
drunken  man  and  that  his  breath 
smelled  of  liquor  was  held  sufficient 
to  establish  tlie  fact  of  intoxication. 
People  ex  rel.  Flood  v.  ]\Iartin,  15 
Misc.  6,  36  N.  Y.  Supp.  437.  And 
where  the  witness  testified  that  de- 
ceased "  came  staggering  over  to 
catch  the  horse  by  the  head;  he 
seemed  to  me  to  be  drunk,  but  I 
could  not  say  positively  he  was,"  it 
was  held  to  be  some  evidence  of  in- 

voi.  vn 


toxication.     Bradley  v.  Second  Ave. 
R.  Co.,  8  Daly   (N.  Y.)    289. 

But  evidence  that  another  party, 
who  was  with  defendantand  had  taken 
the  same  number  of  drinks,  was  in- 
toxicated is  not  admissible  to  prove 
the  intoxication  of  defendant.  Com. 
V.  Cleary,  135  Pa.  St.  64,  19  Atl. 
1017,  8  L.  R.  A.  301. 

5.  Reens  v.  Mail  and  Express 
Co.,  10  Misc.  122,  30  N.  Y.  Supp. 
913.  But  such  evidence  is  admis- 
sible to  show  how  the  person  is  ac- 
customed to  act  when  intoxicated, 
for  the  purpose  of  giving  character 
to  the  acts  which  are  relied  upon  as 
evidence  of  the  intoxication.  State 
V.  Huxford,  47  Iowa  16.  And  evi- 
dence of  intoxication  of  defendant 
a  few  days  prior  to  the  commission 
of  the  crime  and  leading  up  to  that 
day  is  admissible  as  bearing  upon  his 
condition  on  that  day.  People  v. 
Gaynor,  2>2i  App.  Div.  98,  33  N.  Y. 
Supp.  86. 

6.  Edwards  v.  City  of  Worcester, 
172  Mass.  104,  51  N.  E.  447;  Carr  v. 
West  End  St.  R.  Co.,  163  Mass.  360. 
40  N.  E.  185;  McCarty  v.  Leary,  118 
Mass.  509;  Heland  v.  City  of  Lowell, 
3  Allen  (Mass.)  407,  81  Am.  Dec. 
670;  Cosgrove  v.  Pitman,  103  Cal. 
268,  27  Pac.  232.  But  evidence  that 
the  injured  party  was  intoxicated 
only  a  few  hours  prior  to  the  acci- 
dent has  been  held  admissible. 
Wright  V.  City  of  Crawfordsville, 
142  Ind.  636,  42  N.  E.  227. 

7.  Fitzpatrick  v.    Bloomington   C. 
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of  intoxication  at  the  time  of  the  injury  is  always  admissible  on 
the  question  of  contributory  negligence.**  And  where  the  intoxica- 
tion at  the  time  is  admitted,  plaintiff  cannot  prove  his  reputation  for 
sobriety  in  rebuttal.^  But  evidence  of  former  acts  of  intoxication 
and  of  intemperate  habits  is  admissible  in  mitigation  of  damages/" 

III.  PRESUMPTIONS. 

The  fact  of  habitual  drunkenness  raises  no  presumption  that  at 
the  time  of  the  doing  of  the  act  the  person  was  intoxicated.^^ 

IV.  INTOXICATION  AS  A  DEFENSE  IN  CRIMINAL  ACTIONS. 

While  it  is  a  general  rule  that  voluntary  intoxication  does  not 
excuse  or  palliate  crime,  yet  it  may  be  such  as  to  incapacitate  the 
party  from  forming  the  specific  design  or  intent  which  is  one  of  the 


R.  Co.,  72>  II'-  App.  516;  Lane  v. 
Missouri  Pac.  R.  Co.,  132  Mo.  4, 
a  S.  W.  645,  1 128.  But  where  some 
of  the  evidence  tends  to  show  that 
the  accident  was  the  result  of  the 
drunken  condition  of  the  engineer  in 
charge  of  the  train,  it  is  entirely 
competent  to  prove  the  engineer's 
general  reputation  for  drunkenness 
and  consequent  incompetency,  for  the 
purpose  of  showing  that  the  railroad 
company  was  negligent  in  retaining 
him  in  its  employ.  Baltimore  &  O. 
R.  Co.  V.  Henthorne,  72)  Fed.  634, 
19  C.  C  A.  623. 

8.  Illinois  C.  R.  Co.  v.  Cragin,  71 
111.  177;  City  of  Aurora  v.  Hillman, 
90  111.  61.  In  an  action  against  a 
city  for  injuries  alleged  to  have  been 
received  in  consequence  of  a  defec- 
tive street,  where  a  wife  was  injured 
by  being  thrown  from  a  wagon 
which  her  husband  was  driving, 
evidence  of  the  intoxicated  condition 
of  the  husband  was  held  competent. 
City  of  Rock  Island  v.  Vanland- 
schoot,  78  111.  485 ;  Fisher  v.  West 
Virginia  &  P.  R.  Co.,  39  W.  Va. 
366,  19  S.  E.  578,  2^  L.  R.  A.  758; 
Bageard  v.  Consolidated  T.  Co.,  64 
N.  J.  L.  316,  45  Atl.  620;  Sylvester 
V.  Town  of  Casey,  no  Iowa  256,  81 
N.  W.  455 ;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Harris,  22  Tex.  Civ.  App. 
16,  53  S.  W.  599;  Trumball  v.  Erick- 
son,  97  Fed.  891. 

9.  Carter  v.  City  of  Seattle,  19 
Wash.  597,  53  Pac.   1102. 

10.  Wright  V.  City  of  Crawfords- 


ville,  142  Ind.  636,  42  N.  E.  227.  In 
Nashville  &  C.  R.  Co.  v.  Prince,  2 
Heisk.  (Tenn.)  580,  it  was  held 
that  the  character  of  deceased  as  a 
drunken,  worthless  man  making  no 
provision  for  his  family,  but  being  a 
burden  to  them  for  his  support,  is 
proper  matter  to  be  proved  in  miti- 
gation  of   damages. 

11.  Lewis  V.  Jones,  50  Barb.  (N. 
Y.)  645;  Wheeler  v.  Alderson,  3 
Hagg.  Eccl.  574;  Matter  of  Suther- 
land, 28  Misc.  424,  59  N.  Y.  Supp. 
989.  "  In  order  to  show  sucl: 
drunkenness,  or  such  condition  from 
drinking  intoxicating  liquors,  as 
would  avoid  the  will,  the  contestants 
must  show  that  the  deceased  was 
intoxicated,  or  that  his  understand- 
ing was  clouded  or  reason  dethroned 
by  actual  intoxication  at  the  exact 
time  when  the  will  was  executed." 
Matter  of  Woolsey,  17  Misc.  547,  41 
N.   Y.   Supp.  263. 

Burden  of  Proof.  —  The  burden  of 
proving  the  testator  of  a  will  to  have 
been  drunk  at  the  time  of  its  execu- 
tion is  upon  the  contestants.  Lewis 
V.  Jones,   50  Barb.    (N.   Y.)    645. 

Where  an  insurance  company  seeks 
to  defeat  a  recovery  on  a  policy  on 
the  ground  that  deceased's  death  re- 
sulted from  the  use  of  intoxicating 
liquors,  the  burden  is  on  the  company 
to  make  out  a  clear  case  of  such 
intoxication.  Newman  v.  Covenant 
]\Iut.  Ben.  Ass'n,  76  Iowa  56,  40  N. 
W.  87,  14  Am.  St.  Rep.  196,  i  L. 
R    A.  659. 
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essential  elements  of  the  crime.  In  such  cases,  evidence  of  the  intox- 
ication of  the  accused  i)arty  at  the  time  of  the  commission  of  the 
crime  is  always  admissible  as  bearing-  on  his  mental  condition. 
Thus,  in  the  case  of  homicide,  the  mental  condition  of  the  accused 
is  material  as  bearing  on  the  degree  of  the  offense,  and  in 
many  cases  the  determination  of  such  fact  is  absolutely  necessary 
on  the  question  of  whether  or  not  a  crime  has  been  committed.*^ 


12.  Alabama.  — Whhten  v.  State, 
115  Ala.  72,  22  So.  483;  White  v. 
State,  103  Ala.  72,  16  So.  63. 

Arkansas.  —  Casat  v.  State,  40 
Ark.  511;  Harris  v.  State,  34  Ark. 
469. 

California.  —  People  v.  Methever, 
132  Cal.  326,  64  Pac.  481  ;  People  v. 
Vincent,  95  Cal.  425,  30  Pac.  581. 

Connecticut.  —  State  v.  Johnson, 
41    Conn.  584. 

Delazvare.  —  State  v.  Kavanaugh, 
4  Penn.  131,  53  Atl.  335 ;  State  v. 
DiGuglielmo,  4  Penn.  336,  55  Atl. 350; 
State  v.  Snow,  3  Penn.  259,  51  Atl. 
607. 

Illinois.  —  Brucn  v.  People,  206  III. 
417.  69  N.  E.  24. 

Indiana.  —  Booher  7'.  State,  1 56 
Ind.  435,  60  N.  E.  156,  54  L.  R.  A. 


391  ;  Aszman  v.   State,   123  Ind.  347, 
24  N.  E.  123,  8  L.  R.  A.  33. 

lozi'a.  —  State  v.  Cather,  121  Iowa 
106,  96  N.  VV.  722;  State  v.  Wil- 
liams, 122  Iowa  115,  97  N.  W.  992; 
State  V.  Roan,  122  Iowa   136,  97  N. 

w.  997. 

Kansas.  —  State  v.  Mowry.  37 
Kan.  369,   15  Pac.  282. 

Kentucky.  —  Kriel  v.  Com.,  68  Ky. 
362;  Shannahan  v.  Com.,  71  Ky.  463. 
8   Am.    Rep.    465. 

Nebraska.  —  O'Grady  v.  State,  36 
Neb.  320,  54  N.  W.  556. 

Nezi'  York.  —  People  v.  Leonard!. 
143  N.  Y.  360,  38  N.  E.  372. 

South  Dakota.  —  State  v.  Ford,  16 
S.  D.  228.  92  N.  W.  18. 

IVest  J^'irginia.  —  State  v.  Davis, 
S2  W.  Va.  224,  43  S.  E.  99. 


IRRELEVANT.— See  Relevancy. 


JEOPARDY.— See  Former  Jeopardy. 
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I.  ESSENTIAL  EEQTJISITES  OF  FORMER  JUDGMENT. 

1.  Generally.  —  The  essential  requisites  of  a  former  adjudication, 
to  render  it  a  bar  to  further  litigation,  are  that  the  decision  be 
rendered  by  a  court  of  competent  jurisdiction  ;^  that  it  be  upon  the 
merits  of  the  controversy  ;^  that  it  be  final  f  that  it  be  between  the 


1.  United  States. — Walden  v. 
Bodley,  14  Pet.  156;  United  States  v. 
Rand,  3  C.  C.  A.  556,  5  U.  S.  App. 
230,  53  Fed.  348. 

Alabama.  —  Waddle  v.  Ishe,  12 
Ala.  3Ct8. 

California.  —  Hahn  v.  Kelly,  34 
Cal.  391,  94  Am.  Dec.  742;  Lyons  v. 
Roach,  84  Cal.  27,  23  Pac.  1026; 
Crim  V.  Kessing,  89  Cal.  478,  26  Pac. 
1074,  23  Am.   St.   Rep.  491. 

Colorado.  —  Arthur  v.  Israel,  15 
Colo.  147,  25  Pac.  .81,  22  Am.  St. 
Rep.  381. 

loiva.  —  Keokuk  &  N.  W.  R.  Co. 
V.  Donnell,  77  Iowa  221,  42  N.  W. 
176. 

Kansas.  —  Butcher  v.  Brownsville 
Bank,  2  Kan.  70,  83  Am.  Dec.  446. 

Maryland.  —  Schindel  v.  Suman, 
13   Md.  310. 

Missouri.  —  Hope  %\  Blair,  105 
Mo.  85,  16  S.  W.  595,  24  Am.  St. 
Rep.  366. 

North  Carolina.  —  Brickhouse  v. 
Sutton,  99  N.  C.  103,  5  S.  E.  380,  6 
Am.  St.  Rep.  497. 

2.  United  States.  —  Durant  v. 
Essex  Co.,  7  Wall.  107 ;  Case  v. 
Beauregard,  loi  U.  S.  688;  Billings 
V.  Gilmer,  10  C.  C.  A.  579,  23  U.  S. 
App.  645,  62  Fed.  661 ;  Woods  z\ 
Lindvall,  i  C.  C.  A.  37,  4  U.  S.  App. 
49,   48   Fed.    62. 

Alabama.  —  Hale  v.  Goodbar,  8i 
Ala.  108,  2  So.  467;  Perkins  v. 
Moore,  16  Ala.  17. 

California.  —  Robinson  v.  Howard, 
5  Cal.  428. 

Florida.  —  O'Neill  Z'.  Percival,  25 
Fla.  118,  5  So.  809. 

Iowa.  —  Campbell  v.  Ayres,  18 
Iowa  252;  Atkins  v.  Anderson,  63 
Iowa  739,  19  N.  W.  323 ;  Felt  v. 
Turnure,  48   Iowa   397. 

Kentucky.  —  Brothers  v.  Higgins, 
5  J.  J.  Marsh.  658. 

Massachusetts.  —  Bigelow  v.  Win- 
so  r,   I    Gray  299. 
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Michigan.  —  Edgar  v.  Buck,  65 
Mich.   356,  32   N.  W.  644. 

Minnesota.  —  State  v.  Hard,  25 
Minn.  460. 

Missouri.  —  Garrett  v.  Greenwell, 
92  Mo.  120,  4  S.  W.  441 ;  Carruthers 
V.  Williams,  53  Mo.  App.  181. 

Oklahoma.  —  Brakefield  v.  Lucas, 
10  Okla.  584,  64  Pac.  10. 

3.  United  States.  —  Harmon  v. 
Struthers,   48   Fed.   260. 

Alabama.  —  Griffin  z'.  Doe,  12  Ala. 
783 ;  Capell  zr.  Landano,  34  Ala.  135. 

Florida.  —  Marvin  v.  Hampton,  18 
Fla.    131. 

Georgia.  —  McLendon  v.  McGlaun, 
60  Ga.  244. 

Iowa.  —  Griffin  v.  Seymour,  15 
Iowa  30,  83  Am.  Dec.  396. 

Louisiana.  —  Hockaday  v.  Skeggs, 
18  La.  Ann.  681. 

Maryland.  —  Strike  v.  McDonald, 
2  Har.  &  G.  191 ;  Groome  z/.  Lewis, 
23  Md.   137,  87  Am.  Dec.  563. 

Michigan.  —  Tucker  v.  Rohrback, 
13  Mich.  73. 

Missouri.  —  Garrett  v.  Greenwell, 
92  Mo.   120,  4  S.  W.  441. 

Nebraska.  —  Hart  v.  Bank  of 
Commerce,  51  Neb.  486,  71  N.  W.  40. 

Nevada.  —  Sherman  v.  Dilley,  3 
Nev.  21. 

Nezv  York.  —  Hunt  v.  Hoboken 
Land  Co.,  i  Hilt.  161 ;  Cook  v.  Litch- 
field, 5  Sandf.  330;  Webb  v.  Bucke- 
lew,  82  N.  Y.  555.  See  also  Wilson 
v.  Sanger,  57  App.  Div.  323,  68  N.  Y. 
Supp.    124. 

Pennsylvania.  —  Casebeer  z'.  Mow- 
ry,  55  Pa.  St.  419,  93  Am.  Dec.  766; 
Bennett  Water  Co.  v.  Millvale,  200 
Pa.  St.  613,  SO  Atl.  155,  202  Pa.  St. 
616,  51  Atl.  1098. 

Tennessee.  —  Railroad  Co.  v.  Brig- 
man,  95  Tenn.  624,  32  S.  W.  762; 
Hall  V.  Calvert  (Tenn.  Ch.),  46  S. 
W.  1 120. 

Vermont.  —  Morey  v.  King,  49 
Vt.  304. 
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same  parties  or  their  privies  ;*  and  that  it  be  substantially  uix)n  the 
same  subject-matter  involved  in  a  subsetjuent  suit.'' 

2.  Jurisdiction.  —  A.  Gknkkally.  —  Jurisdiction  consists  of  the 
power  to  hear  and  determine  a  cause,"  and  is  composed  of  two 
elements  —  jurisdiction  of  the  person''  and  jurisdiction  of  the 
subject-matter,^  and  if  either  of  these  is  lacking  on  the  part  of 
the  court,  the  judgment  it  renders  cannot  be  used  as  evidence  against 
further  litigation  of  the  subject  involved  in  the  former  suit." 


4.  United  States.  —  Apsden  v. 
Nixon,  4  How.  467 ;  Smith  v.  Turner, 
I  Hughes  273,  22  Fed.  Cas.  No.  13,- 
119;  Burnham  z:  Webster,  i  Woodb. 
&  M.  172,  4  Fed.  Cas.  No.  2179; 
Adams  Exp.  Co.  v.  Davison,  i  Fed. 
Cas.  No.  73. 

California.  —  Chase  v.  Swain,  9 
Cal.  130. 

Connecticut. — Cowles  v.  Harts,  3 
Conn.  516;  Cook  v.  Town  of  Morris, 
66  Conn.   137,  33  Atl.  594. 

Indiana. — Wilson  v.  Binford,  81 
Ind.  588. 

Iowa.  —  Davis  v.  Milburn,  4  Iowa 
246. 

Kansas.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Jefferson  Co.  Com'rs,  12  Kan. 
127. 

Louisiana.  —  Spears  v.  Shropshire, 
ID  La.  Ann.  218;  Slocomb  v.  De 
Lizardi,  21  La.  Ann.  355,  99  Am. 
Dec.  740;  Semple  v.  Scarborough, 
44  La.  Ann.  257,  10  So.  860;  Weils 
V.  Coyle,  20  La.  Ann.  396. 

Massachusetts.  —  Gilbert  v. 
Thompson,  9  Cush.  348;  Rice  v. 
Coolidge,  121  Mass.  393,  23  Am.  Rep. 
279. 

Mississippi.  —  Manly  v.  Kidd,  33 
Miss.   141. 

N  ezu  Jersey.  —  Henninger  v. 
Heald,  51  N.  J.  Eq.  74,  26  Atl.  449. 

New  York.  —  Gardner  v.  Buckbee, 
3  Cow.  120,  15  Am.  Dec.  256. 

5.  Ballou  V.  Billings,  136  Mass. 
307;  Hodge  V.  Mitchell,  27  Miss.  560, 
61  Am.  Dec.  524;  Bishop  t'.  Perrin 
(Ariz.),  35  Pac.  1059;  Allen  v.  Allen, 
106  Cal.  137,  39  Pac.  436;  Murphy  v. 
Orr,  32  111.  489;  Gill  7A  Cole,  i  Har. 
&  J.  (Md.)  403,  2  Am.  Dec.  527; 
Emmel  v.  Hayes  (Mo.),  12  S.  W. 
521. 

6.  United  States  t>.  Arredondo,  6 
Pet.  691 ;  The  State  of  Rhode  Island 
v.    The     Commonwealth    of    Massa- 

voi.  vn 


chusetts,  12  Pet.  (U.  S.)  657; 
Trammell  v.  Town  of  Russellville, 
34  Ark.  105,  36  Am.  Rep.  i ; 
Babb  V.  Bruere,  23  Mo.  App. 
604;  Perry  v.  Morse,  57  Vt.  509; 
Hope  V.  Blair,  105  Mo.  85,  16  S.  W. 
595,  24  Am.  St.  Rep.  366;  Browns- 
ville V.  Basse,  43  Tex.  440;  Ex  parte 
Bennett,  44  Cal.  84;  Johnson  v.  Mil- 
ler, 50  111.  App.  60;  Sheldon  v.  New- 
ton, 3  Ohio  St.  494;  House  v.  Wil- 
liams, 40  Tex.  346;  Perry  v.  Morse, 
57   Vt.   509- 

7.  State  7'.  Ennis,  74  Ind.  17; 
Molyneux  v.  Seymour,  30  Ga.  440,  76 
Am.  Dec.  662 ;  Bissell  v.  Wheelock, 
II  Cush.  (Mass.)  277;  Ayer  v. 
Weeks,  65  N.  H.  248,  18  Ad. 
1 108,  23  Am.  St.  Rep.  37,  6  L. 
R.  A.  716;  Munday  v.  Vail,  34 
N.  J.  L.  418;  Hope  V.  Blair,  105 
Mo.  85,  16  S.  W.  595,  24  Am.  St. 
Rep.  366;  Pelton  v.  Platner,  13  Ohio 
209,  42  Am.  Dec.  197 ;  Flint  River 
Steamboat  Co.  v.  Foster,  5  Ga.  194, 
48  Am.  Dec.  248;  People  v.  Greene, 
74  Cal.  400,  16  Pac.  197,  5  Am.  St. 
Rep.  448. 

8.  Diblee  v.  Davison,  25  111.  403; 
Holderman  v.  Pond,  45  Kan.  410,  25 
Pac.  872;  Pelton  v.  Platner,  13  Ohio 
20g,  42  Am.  Dec.  197;  Fisher  v.  Bas- 
sett,  9  Leigh  (Va.)  119,  33  Am.  Dec. 
227;  Adams  r.  Cowles,  95  Mo.  501, 
8  S.  W.  711,  6  Am.  St.  Rep.  74. 

9.  Tremblay  v.  Aetna  Life  Ins. 
Co.,  97  Me.  547,  55  Atl.  509;  Mul- 
laney  v.  Mullaney,  65  N.  J.  Eq.  384, 
S4  Atl.  1086;  Hope  V.  Blair,  105  Mo. 
85,  16  S.  W.  595,  24  Am.  St.  Rep. 
366;  Arthur  v.  Israel,  15  Colo.  147,  25 
Pac.  81,  22  Am.  St.  Rep.  381 ;  Wilker- 
son  V.  Schoonmaker,  77  Tex.  615,  14 
S.  W.  223,  19  Am.  St.  Rep.  803 ;  Wil- 
liams V.  Haynes,  77  Te.x.  283,  13  S. 
W.  1029,  19  Am.  St.  Rep.  752;  Lyons 
V.  Roach,  84  Cal.  27,  23  Pac.   1026; 
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B.  Of  the;  Person.  — To  confer  jurisdiction  of  the  person  there 
must  be  service  of  process  upon  the  defendant  to  answer  the  action 
in  which  judgment  is  rendered/"  or  an  appearance  thereto  by  the 
defendant." 

a.  Service  of  Process  to  Confer  Jurisdiction.  —  Not  only  must 
there  be  service  of  process  to  confer  juriscHction  upon  the  court  to 
render  a  vaHd  judgment,  but  such  service  must  be  made  within  the 
jurisdictional  limits  of  the  court. ^^  Constructive  service  upon  a 
non-resident  by  order  of  publication  does  not  confer  jurisdiction 
to  render  a  judgment  in  personam  so  as  to  constitute  it  a  matter 
of  former  adjudication/'  and  the  judgment  in  such  a  case  cannot 


Paxton  r.  Daniell.  i  Wash,  iq; 
Swiggart  V.  Harber,  5  111.  364,  39 
Am.  Dec.  418;  Horner  z'.  State  Bank 
of  Indiana,  i  Ind.  130,  48  Am.  Dec. 
355;  Bliss  f.  Wilson,  4  Blackf. 
(Ind.)  169;  Bloom  v.  Burdick,  i  Hill 
(N.  Y.)  130,  37  Am.  Dec.  299;  Bu- 
chanan V.  Rucker,  9  East  (Eng.) 
192;  Shaefer  f.  Gates,  2  B.  Mon. 
(Ky.)  453,  38  Am.  Dec.  164; 
Shriver  v.  Lynn,  2  How.  (U.  S.)  43; 
Westerwelt  v.  Lewis,  2  McLean  (U. 
S.)  511,  29  Fed.  Cas.  No.  17,446; 
Lincoln  v.  Tower,  2  McLean  473,  15 
Fed.  Cas.  No.  83^5 ;  Hollingsworth 
V.  Barbour,  4  Pet.  (U.  S.)  466; 
Campbell  v.  Brown,  6  How.  (Miss.) 
106,  320;  Shelton  v.  Tiffin,  6  How. 
(U.  S.)  163;  Pelton  V.  Platner,  13 
Ohio  209,  42  Am.  Dec.  197. 

Want  of  Jurisdiction  Apparent 
From  the  Record.  —  There  can  be  no 
doubt  that  \.hen  it  appears  from  the 
whole  record  that  the  court  had  no 
jurisdiction  over  the  person  or  sub- 
ject-matter, the  judgment  is  void, 
and  it  will  be  so  treated  in  a  col- 
lateral proceeding.  Adams  v.  Cow- 
les,  95  Mo.  507,  8  S.  W.  711,  6  Am. 
St.  Rep.  74;  Brown  v.  Woody,  64 
Mo.  547;  Higgins  v.  Peltzer,  49  Mo. 
152. 

10.  Finney  v.  Clark,  86  Va.  354, 
10  S.  E.  569;  People  V.  Pearson,  76 
Cal.  40c,  18  Pac.  .^-'4 ;  Henderson  v. 
Banks,  70  Tex.  39S,  7  S  W.  815 ;  De 
Meli  V.  De  Meli,  120  N.  Y.  485,  24 
N.  E.  996,  17  Am.  St.  Rep.  652;  B.v 
parte  Cheatham,  6  Ark.  531,  44  Am. 
Dec.  525 ;  Brickhouse  z'.  Sutton,  99 
N.  C.  103,  5  S.  E.  380,  6  Am.  St. 
Rep.  497;  New  York  Life  Ins.  Co. 
V.  Bangs,  103  U.  S.  435- 


11.  De  Meli  v.  De  Meli,  120  N. 
Y.  485,  24  N.  E.  996,  17  Am.  St. 
Rep.  652;  Brickhouse  v.  Sutton,  99 
N.  C.  103,  5  S.  E.  380,  6  Am.  St.  Rep. 
497 ;  Pennoyer  v.  Neff,  95  U.  S.  714 ; 
St.  Clair  V.  Cox,  106  U.  S.  35°; 
Union  Pac.  R.  Co.  v.  De  Busk,  12 
Colo.  294,  20  Pac.  752,  13  Am.  St. 
Rep.  221. 

12.  De  Aleli  v.  De  Meli,  120  N. 
Y.  48s,  24  N.  E.  996,  17  Am.  St.  Rep. 
652 ;  Dearing  v.  Bank  of  Charleston, 
5  Ga.  497,  48  Am.  Dec.  300;  Ewer 
V.  Coffin,  I  Cush.  (Alass.)  23,  48  Am. 
Dec.  587;  Gilman  v.  Thompson,  11 
Vt.  614,  34  Am.  Dec.  714;  Brown  v. 
Campbell,  100  Cal.  635,  35  Pac.  433, 
38  Am.  St.  Rep.  314;  Renier  v.  Hurl- 
but,  81  Wis.  24,  50  N.  W.  783,  29  Am. 
St.  Rep.  850;  Hardy  v.  Beaty,  84 
Tex.  562,  19  S.  W.  778,  31  Am.  St. 
Rep.  80. 

13.  Dearing  v.  Bank  of  Charles- 
ton, 5  Ga.  497,  48  Am.  Dec.  300; 
Penno3'er  v.  Neff,  95  U.  S.  714;  In- 
surance Co.  V.  Bangs,  103  U.  S.  435 ; 
Davis  V.  Wakellec,  156  U.  S.  680; 
Brown  v.  Campbell,  100  Cal.  635,  35 
Pac.  433,  38  Am.  St.  Rep.  314;  Renier 
V.  Hurlbut,  81  Wis.  24,  50  N.  W. 
783,  29  Am.  St.  Rep.  850;  York  v. 
State,  7i  Tex.  653,  n  S.  W.  869; 
Picquet  z'.  Swan,  5  Mass.  40;  Bissell 
z'.  Briggs,  9  Mass.  468;  Galpin  v. 
Page,  18  Wall.  (U.  S.)  367;  Steel  v. 
Smith,  7  Watts  &  S.  (Pa.)  451; 
Oakley  v.  Aspenwall,  4  N.  Y.  520; 
D'Arcy  r.  Ketchum,  11  How.  (U. 
S.)  174;  Thompson  z'.  Whitman,  18 
Wall.  (U.  S.)  465;  Boswell  v.  Otis, 
9  How.  (U.  S.)  348;  Mitchell  v. 
Gray,  18  Ind.  125 ;  Darrance  v.  Pres- 
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be  used  in  any  other  proceeding  as  evidence  not  affecting  the  matter 
in  ron  to  whicli  such  judgment  rchites." 

b.  Appearance  Without  Process  to  Answer.  —  Wliile  a  state  can- 
not send  its  process  beyond  its  own  territorial  Hmits  and  thus 
compel  a  non-resident  defendant  to  submit  his  person  to  the  juris- 
diction of  its  courts, '°  he  may  make  a  voluntary  api)earance,  and  be 
bound  thereby,  as  would  be  one  who  could  be,  but  had  not  been, 
subjected  to  the  jurisdiction  of  the  courts  of  such  state  by  the 
proper  issuance  and  service  of  process  within  the  limits  of  the 
state." 

C.  Of  the  SubtRCT-Matter. — Jurisdiction  of  a  court  with  ref- 
erence to  the  subject-matter  is  the  power  to  hear  and  determine  cases 
of  the  general  class  to  which  the  proceeding  in  question  belongs. ^^ 
It  exists  when  the  court  has  the  right  to  proceed  with  and  determine 
the  controversy  between  the  parties  and  aiiford  the  relief  sought," 
and  what  that  controversy  is  must  appear  from  the  pleadings  in 
the  cause."  Jurisdiction  of  the  subject-matter  may  depend  upon 
the  nature  of  the  controversy.""  the  amount  involved,^^  the  locus  rei 
sitae, '^   or    upon    some    particular    statute    affecting   the    jurisdic- 


ton,  i8  Iowa  396;  Hakes  v.  Shupe,  27 
Iowa  465. 

14.  Cooper  v.  Reynolds,  10  Wall. 
(U.  S.)  308;  Brown  v.  Campbell,  100 
Cal.  635,  35  Pac.  433,  38  Am.  St. 
Rep.  314;  Pelton  v.  Plainer,  13  Ohio 
209,   42  Am.   Dec.    197. 

15.  York  V.  State,  72  Tex.  651, 
II  S.  W.  869. 

16.  York  V.  State,  72,  Tex.  651,  11 
S.  W.  869;  St.  Clair  V.  Cox,  106  U. 
S.  350;  Austin  V.  Hamilton  Co.,  76 
Fed.  208 ;  Ferguson  v.  Oliver,  99 
Mich.  161,  58  N.  W.  43,  41  Am.  St. 
Rep.  593 ;  Haussman  v.  Burnham,  59 
Conn.  117,  22  Atl.  1065,  21  Am.  St. 
Rep.  74;  German  Bank  7'.  American 
Fire  Ins.  Co.,  83  Iowa  491,  50  N.  W. 
53,  32  Am.  St.  Rep.  316;  Macon  & 
B.  R.  R.  Co.  V.  Gibson,  85  Ga.  i,  11 
S.  E.  442,  21  Am.  St.  Rep.  135; 
Pierce  v.  Equitable  Ass'n  Co.,  145 
Mass.  56,  12  N.  E.  858,  I  Am.  St. 
Rep.  433. 

17.  State  ex  rel.  Walnut  St.  R. 
Co.  V.  Neville,  no  Mo.  345,  19  S.  W. 
491. 

18.  Hope  V.  Blair,  105  Mo.  85,  16 
S.  W.  595,  24  Am.  St.  Rep.  366; 
Hall  V.  Melvin,  62  Ark.  439,  35  S. 
W.  1 109,  54  Am.  St.  Rep.  301;  Mun- 
day  V.  Vail,  34  N.  J.  L.  418;  Stew- 
art  V.   Anderson,   70  Tex.   588,   8   S. 
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W.  295 ;  McMinn  v.  Whelan,  27  Cal. 
300 ;  Spoors  V.  Coen,  44  Ohio  St. 
497,  9  N.  E.  132;  Seamster  v.  Black- 
stock,  83  Va.  232,  2  S.  E.  36,  5  Am. 
St.   Rep.  262. 

19.  Hope  V.  Blair,  105  Mo.  85,  16 
S.  W.  595,  24  Am.  St.  Rep.  366 ;  Hall 
V.  Melvin,  62  Ark.  439,  35  S.  W. 
1109,  54  Am.  St.  Rep.  301;  Munday 
V.  Vail,  34  N.  J.  L.  418;  Stewart  v. 
Anderson,  70  Tex.  588,  8  S.  W.  295 ; 
Spoors  V.  Coen,  44  Ohio  St.  497,  9 
N.  E.  132;  Seamster  v.  Blackstock,  83 
Va.  232,  2  S.  E.  36,  5  Am.  St.  Rep. 
262. 

20.  Goodman  v.  Winter,  64  Ala. 
410,  38  Am.  Rep.  13;  Town  of 
Wayne  v.  Caldwell,  i  S.  D.  483,  47 
N.  W.  547,  36  Am.  St.  Rep.  750;  Sen- 
tenis  V.  Ladew,  140  N.  Y.  463,  35  N. 
E.  650,  7,7  Am.  St.  Rep.  569- 

21.  Martin  v.  Goode,  in  N.  C. 
288,  16  S.  E.  232,  32  Am.  St.  Rep. 
799;  Keadle  v.  Siddens,  131  Ind.  597, 
31  N.  E.  362;  Jewell  V.  Town  of 
Sullivan,  130  Ind.  574,  30  N.  E.  789; 
Nashville  Bank  v.  Henderson,  5 
Yerg.  (Tenn.)  104,  26  Am.  Dec.  257; 
Fix  V.  Sissung,  83  Mich.  561,  47  N. 
W.  340,  21  Am.  St.  Rep.  616,  617- 
622W. 

22.  Alabama.  —  Howard  v.  Inger- 
soll,  23  Ala.  673. 
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tion  of  the  court  or  the  judicial  status  of  the  parties  to  the  action.^'' 
3.  Judgment  Must  Bd  on  Merits.  —  A.  General  Rule.  —  To 
render  a  former  adjudication  competent  evidence  in  bar  of  a  subse- 
quent action,  the  judgment  must  have  been  rendered  uix)n  the  merits 
of  the  controversy.^* 


Arkansas.  —  Clopton  r.  Booker,  27 
Ark.  482. 

Illinois.  —  Eachus  7'.  Illinois  &  M. 
Canal,  17  111.  534. 

Massachusetts.  —  Sumner  v.  Fine- 
gan,   15   Mass.  280. 

Michigan.  —  Greeley  v.  Stilson,  27 
Mich.  153. 

Minnesota.  —  Little  v.  Chicago,  St. 
P.  M.  &  O.  R.  Co.,  65  Alinn.  48, 
67  N.  W.  846. 

Nezu  York.  —  Watts  v.  Kinney,  23 
Wend.  484;  Hind  v.  Miller,  2  Hilt. 
540;  Huenermund  v.  Erie  R.  Co.,  48 
How.  Pr.  55 ;  Cragin  v.  Quitman,  22 
Hun   loi. 

Texas.  —  Morris  v.  Missouri  Pac. 
R.  Co.,  78  Tex.  17,  14  S.  W.  228,  22 
Am.  St.  Rep.  17,  9  L.  R.  A.  349. 

Vermont.  —  Niles  v.  Howe,  57  Vt. 
388. 

Wisconsin.  —  Tyson  v.  McGuineas, 
25  Wis.  656;  Bettys  v.  Milwaukee  & 
St  P.  R.  Co.,  37  Wis.  323- 

23.  Granger  v.  Pulaski  Co.,  26 
Ark.  37;  Abbett  v.  Johnson  Co. 
Com'rs,  114  Ind.  61,  16  N.  E.  127; 
Clark  V.  Lincoln  Co.,  i  Wash. 
518,  20  Pac.  576;  Burnham  v.  Byron 
Twp.,  46  Mich.  555,  9  N.  W.  851  ; 
Ex  parte  Clark,  87  Cal.  638.  25  Pac. 
967;  Weinhard  z\  Tynan,  53  111.  App. 
17;  Nugent  V.  Powell,  4  Wyo.  173, 
33  Pac.  23,  20  L.  R.  A.  199. 

24,  Alabama.  —  Pace  v.  Dossey,  i 
Stew.  20;  Liddell  v.  Chidester,  84 
Ala.  508,  4  So.  426,  5  Am.  St.  Rep. 
387;  Hanchey  v.  Coskrey,  81  Ala. 
149,  I   So.  259. 

Arkansas.  —  State  v.  Roth,  47  Ark. 
222,  I  S.  W.  98. 

California.  —  Naftzger  v.  Gregg, 
99  Cal.  83,  33  Pac.  757- 

Florida.  —  Armstrong  z\  Manatee 
Co.,  37  So.  938. 

Georgia.  —  Papworth  7'.  Fitzgerald, 
III  Ga.  54,  36  S.  E.  311. 

Illinois.  —  Hoyt  z'.  Chicago,  AL  & 
St.  P.  R.  Co.,   177  111.  617,  52  N.  E. 


1 127;  Lundy  v.  Mason,  174  111.  505, 
SI  N.  E.  614. 

Indiana.  —  Proctor  v.  Cole,  104 
Ind.  373,  3  N.  E.   106. 

Iowa.  —  Harrison  v.  Hartford  Fire 
Ins.  Co.,  102  Iowa  112,  71  N.  W.  220. 

Kansas.  —  Matter  of  Parker,  44 
Kan.  279,  24  Pac.  338. 

Kentucky.  —  Yankey  V.  Sweeney, 
85  Ky.  55,  2  S.  W.  359;  Bitzer  v. 
O'Bryan,  107  Ky.  590,  54  S.  W.  951 ; 
Maize  z'.  Bowman,  93  Ky.  205,  19  S. 
W.  589,  II  L.  R.  A.  81;  Carlisle  v. 
Howes,  19  Ky.  L.  Rep.  1238,  43  S.  W. 
191. 

Maine.  —  Gendron  v.  Hovey,  98 
Me.  139,  56  Atl.  583. 

Massachusetts.  —  Jordan  v.  Siefert, 
126  Mass.  25. 

Minnesota.  —  Kerrigan  v.  Chicago 
&  St.  P.  R.  Co.,  86  Minn.  407,  90  N. 
W.  976. 

Mississippi.  —  Conn  v.  Bemhei- 
mer,  67  Aliss.  498,  7  So.  345. 

Nebraska.  —  Burkholder  v.  Holli- 
check,  95  N.  W.  860. 

Nezv  Hampshire.  —  Ordway  v. 
Boston  &  M.  R.  R.  Co ,  69  N.  H.  429, 
45   Atl.   243. 

New  York.  —  Shaw  v.  Broadbent, 
129  N.  Y.  114,  29  N.  E.  238. 

North  Carolina.  —  Coleman  v. 
Howell,  131  N.  C.  125,  42  S.  E.  555; 
Coleman  v.   Howell,   131    N.    C.    125, 

42  S.  E.  555- 

Oregon.  —  Pruitt  v.  Muldrick,  39 
Or.  353,  65  Pac.  20;  Hoover  v.  King, 

43  Or.  281,  72  Pac.  880. 
Pennsylvania.  —  Weigley    v.     Coff- 

man,  144  Pa.  St.  489,  22  Atl.  919; 
Miller's  Estate,  159  Pa.  St.  562,  28 
Atl.  441 ;  Vankirk  v.  Patterson,  204 
Pa.   St.  317,  54  Atl.    175. 

South  Dakota. — Taylor  v.  Neys, 
II  S.  D.  605,  79  N.  W.  998. 

Tennessee.  —  Wallace  v.  Goodlett, 
104  Tenn.  670.  58  S.  W.  343. 

Texas.  —  Worst  v.  Sgitcovich 
(Tex.  Civ.  App.),  46  S.  W.  72. 
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B.  What  Are  the  Merits.  —  A  jiulj^^mcnt  will  be  treated  as 
rendered  "on  the  merits  "  if  the  status  of  the  action  was  such  that 
the  parties  might  have  had  their  controversy  disposed  of  according 
to  their  respective  rights,  had  they  introduced  all  their  evidence,  and 
the  court  properly  understood  the  facts  and  correctly  applied  the 
law.*^  And  whatever  has  been  actually  determined  within  the  scope 
of  the  pleadings  is  regarded  as  a  decision  on  the  merits.^" 

C.  With  Reference  to  Form  of  Judgment  —  A  decision  on 
the  merits  does  not  necessarily  depend  upon  the  form  of  the  judg- 
ment.'^ Thus,  it  may  be  in  the  form  of  a  judgment  rendered  upon 
a  demurrer  to  the  plaintiff's  pleading  setting   forth  his  cause  of 


Vermont. — Jericho  v.  Underbill, 
67  Vt.  85,  30  All.  690. 

Virginia.  —  TatC'  v.  New  York 
State  Bank,  96  Va.  765,  32  S.  E.  476; 
Karn  v.  Rorer  Iron  Co.,  86  Va.  754, 
II    S.   E.  431. 

Washington.  —  Bartelt  v.  Seehorn, 
25  Wash.  261,  65   Pac.   185. 

West  Virginia.  —  Cornell  v.  Hart- 
ley, 41  W.  Va.  493,  23  S.  E.  789; 
Turk  V.  Shein,  47  S.  E.  253. 

Wisconsin.  —  Fischbeck  v.  Mielenz, 
119  Wis.  2y,  96  N.  W.  426. 

Parol  Evidence  is  admissible  in 
explanation  of  the  record  to  show- 
that  the  former  adjudication  was  not 
upon  the  merits.  Burkholder  v. 
Hollicheck  (Neb.),  95  N.  W.  860. 
See  Stecher  v.  Independent  Order 
Free  Sons  of  Judah  (App.  Div.),  90 
N.  Y.  Supp.  332. 

25.-  Buck  V.  Collins,  69  Me.  445; 
People  V.  Skidmore,  27  Cal.  287 ; 
Johnson  v.  Sanford,  13  Conn.  461 ; 
Vanlandingham  v.  Ryan,  17  111.  25 ; 
Smith  V.  Town  of  Ontario,  18 
Blatchf.  454,  4  Fed.  386. 

26,  United  States.  — C\iy  of  Au- 
rora V.  West,  7  Wall.  82;  Four  Hun- 
dred &  Twenty  Min.  Co.  v.  Bullion 
Min.  Co.,  3  Sawy.  634,  9  Fed.  Cas. 
No.  4989. 

California.  —  Boston  v.  Haynes,  33 
Cal.  31- 

Connecticut.  —  Crandall  ik  Gallup, 
12  Conn    365. 

Georgia.  —  Brown  v.  Wilson,  56 
Ga.  534. 

Illinois.  —  Harmon  v.  Auditor 
Public  Accounts,  22  111.  App.  129,  123 
111.  122,  13  N.  E.  161  ;  Benefield  v. 
Albert,   132  111.  665,  24  N.  E.  634. 

Indiana.  —  Sutherlin   v.   Mullis,    17 
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Ind.  19;  Ulrich  v.  Drischell,  88  Ind. 

354- 

Kentucky. — McDowell  v.  Chicago 
O.  &  S.  W.  R.  Co.,  90  Ky.  346,  14  S. 

W.  338. 

Louisiana.  —  Saul  v.  His  Creditors, 
7  Mart.   (N.  S.)  425- 

Michigan. — Jacobson  z^.  Miller,  41 
Mich.  90,   I   N.  W.   1013. 

Missouri.  —  Nave  v.  Adams,  107 
Mo.  414,  17  S.  W.  958,  28  Am.  St. 
Rep.  421. 

Nevada.  —  McLeod  v.  Lee,  17  Nev. 
103,  28  Pac.  124. 

Nezv  Hampshire.  —  King  v.  Chase, 
15  N.  H.  9,  41  Am.  Dec.  675. 

Nezv  York.  —  Barth  v.  Burt,  17 
Abb,  Pr.  349,  43  Barb.  628;  Sheldon 
V.  Edwards,  35  N.  Y.  279;  Casler  v. 
Shipman,  35  N.  Y.  533;  Lorillard  v. 
Clyde,  102  N.  Y.  59,  6  N.  E.  104. 

South  Carolina.  —  Henderson  v. 
Kenner,  i  Rich.  L.  474. 

Texas.  —  McGrady  v.  Monks,  i 
Tex.  Civ.  App.  611,  20  S.  W.  959. 

JVisconsin.  —  Iowa  County  Sup'rs 
V.  Mineral  Point  R.  Co.,  24  Wis.  93. 

27.  Kase  v.  Best,  15  Pa.  St.  loi, 
53  Am.  Dec.  73 ;  Turner  v.  Plowden, 
5  Gill  &  J.  (Md.)  52,  23  Am.  Dec. 
596;  Estill  V.  Taul,  2  Yerg.  (Tenn.) 
466,  24  Am.  Dec.  498 ;  Slocomb  v.  De 
Lizardi,  21  La.  Ann.  355,  99  Am. 
Dec.  740;  Briggs  v.  Richmond,  10 
Pick.  (Mass.)  391,  20  Am.  Dec. 
526;  Green  v.  Hamilton,  16  Md.  317, 
77  Am.  Dec.  295 ;  Dunman  v.  Hart- 
well.  9  Tex.  495,  60  Am.  Dec.  176; 
Cartin  v.  South  Bound  R.  Co.,  43 
S.  C.  221,  20  S.  E.  979,  49  Am.  St. 
Rep.  829. 
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action,-^  or  by  confession  or  consent,^"  or  by  default ;'"  and  of 
course  upon  a  formal  trial  on  the  issue  joined  between  the  parties. ^^ 
a.  Judgment  on  Demurrer. —  (l.)  Generally.  — A  judgment  upon 
a  demurrer  cannot  be  regarded  as  having  been  rendered  on  the 
merits,  so  as  to  make  it  available  as  a  former  adjudication,  when 
such  demurrer  is  based  upon  mere  formal  defects  in  the  pleadings,"'^ 
a  lack  of  jurisdiction,^^  a  misjoinder  of  parties,^*  or  other  matters 


28.  Oregonian  R.  Co.  v.  Oregon 
R.  &  Nav.  Co.,  2j  Fed.  277 ;  Bow- 
doin  College  v.  Merritt,  63  Fed.  213; 
Perkins  v.  Moore,  16  Ala.  9;  Ex 
parte  Lawrence,  34  Ala.  446;  Wilson 
V.  Ray,  24  Ind.  156;  Lamb  v.  Mc- 
Conkey,  76  Iowa  47,  40  N.  W.  77; 
Murdock  v.  Gaskill,  67  Tenn.  22; 
Parker  v.  Spencer,  61  Tex.  155;  St. 
Johnsbury  &  L.  C.  R.  Co.  v.  Hunt, 
59  Vt.  294,  7  Atl.  277 ;  Washington, 
O.  &  W.  R.  Co.  V.  Cazenove,  83  Va. 
744,  3  S.  E.  433- 

29.  Burgess  v.  Seligman,  107  U. 
S.  20;  Jeffries  v.  Morgan,  i  Ark.  169; 
Davant  v.  Carlton,  57  Ga.  489;  King- 
man V.  Paulson,  126  Ind.  507,  26  N. 
E.  393,  22  Am.   St.  Rep.  611. 

30.  Last  Chance  Min.  Co.  v.  Ty- 
ler Min.  Co.,  157  U.  S.  683;  Oregon 
R.  Co.  V.  Oregon  R.  &  Nav.  Co.,  28 
Fed.  505;  Gifford  v.  Thorn,  9  N.  J. 
Eq.  702;  Howard  v.  City  of  Huron, 
6  S.  D.   180,  60  N.  W.  803. 

31.  Peninsular  Iron  Co.  v.  Eells, 
IS  C.  C.  A.  189,  2,2  U.  S.  App.  348, 
68  Fed,  24;  Radford  v.  Folsom,  3 
Fed.  199;  Young  v.  Pritchard,  75  Me. 
513;  Johnson  v.  Johnson,  57  Minn. 
100,  58  N.  W.  824;  Choteau  v.  Gib- 
son,  76  Mo.  2>^. 

32.  United  States.  —  House  v. 
Mullen,  22  Wall.  42;  Gould  v.  Rail- 
road Co.,  91  U.  S.  526;  Russell  V. 
Place,  94  U.  S.  606. 

Alabama.  —  Perkins  v.  Moore,  16 
Ala.  9. 

Arkansas.  —  Moss  v.  Ashbrooks, 
12  Ark.  369. 

California.  —  Terry  v.  Hammonds, 
47  Cal.  22;  People  v.  Skidmore,  27 
Cal.   287. 

Florida.  —  Florida  S.  R.  Co.  v. 
Brown,  23  Fla.  104,  i  So.  512. 

Georgia.  —  Satterfield  v.  Spier,  1 14 
Ga.  127,  39  S.  E.  930;  Papworth  v. 
Fitzgerald,  iii  Ga.  54,  36  S.  E.  311. 

Indiana.  —  Terre    Haute    &    I.    R. 


Co.  V.   State,  159  Ind.  438,  65  N.  E. 
401;  Griffin  v.  Wallace,  66  Ind.  410; 
Roberts  v.   Norris,  67  Ind.  386. 
Iowa.  —  Keater  v.   Hock,    16   Iowa 

Kentucky.  —  Birch  v.  Funk,  2 
Mete.  544- 

Massachusetts. — Tracy  v.  Merrill, 
103  Mass.  280. 

Michigan. — Rodman  v.  Michigan 
C.  R.   Co.,  59  ^lich.  395,  26  N.  W. 

651. 

Minnesota.  —  Gerrish  v.  Pratt,  6 
Minn.   53. 

Missouri.  —  Wells  v.  Moore,  49 
Mo.  229. 

Ohio.  —  Moore  v.  Dunn,  41  Ohio 
St.  62. 

Oklahoma. — 'Geiser  Mfg.  Co.  v. 
Berry,  12  Okla.  183,  70  Pac.  202. 

Pennsylvania.  —  Carmony  v.  Hoo- 
ber,  5  P'a.  St.  305. 

South  Carolina.  —  Whaley  v.  Law- 
ton,  57  S.  C.  198,  35  S.  E.  741- 

South  Dakota.  —  Connor  v.  Cor- 
son,  13  S.  D.  550,  83  N.  W.  588. 

33.  Lore  v.  Truman,  10  Ohio  St. 
45 ;  Geiser  Mfg.  Co.  v.  Berry,  12 
Okla.  183,  70  Pac.  202. 

34.  Dismissal  for  Non-Joinder  of 
Parties.  _  In  the  case  of  House  v. 
Mullen,  22  Wall.  (U.  S.)  42,  Mr. 
Justice  Miller,  in  the  course  of  his 
opinion,  says :  "  But  when  a  bill  is 
dismissed  for  misjoinder  of  parties, 
it  settles  nothing  but  that  the  suit 
cannot  progress  in  that  condition ; 
and  if  parties  will  not  or  cannot 
amend  so  as  to  remove  that  difficulty, 
the  court  will  go  no  further,  but 
will  dismiss  the  bill.  It  does  not  and 
cannot,  in  the  nature  of  things,  con- 
clude either  party  upon  the  merits 
of  the  matter  in  controversy,  and 
the  plaintiffs  or  any  one  of  them 
should  be  at  liberty  to  bring  an- 
other bill,  with  proper  parties,  in  re- 
gard   to    the    subject-matter    of    the 
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that  do  not  in  any  way  involve  a  decision  on  the  merits  of  a  like 
character.'"* 

(2.)  Involving:  Merits. —  But  a  judgment  on  demurrer  will  con- 
stitute a  former  adjudication  within  the  rule  permitting  its  use  as 
evidence  in  bar  of  an  action  where  it  is  rendered  upon  the  merits  ;^' 


first  one.  And  the  right  to  do  this 
cannot  be  doubted  when  it  appears 
plainly  that  the  first  bill  was  dis- 
missed either  for  want  of  necessary 
parties  or  for  a  misjoinder  of  parties, 
or  when  by  the  terms  of  the  decree 
the  bill  is  dismissed  without  preju- 
dice." 

35.  Hazen  v.  Lyndonville  Nat. 
Bank,  70  Vt.  543,  41  Atl.  1046,  67 
Am.  St.  Rep.  680;  Campbell  v.  Hunt, 
104  Ind.  210,  2  N.  E.  262;  Terre 
?Iaute  &  I.  R.  Co.  v.  State,  159  Ind. 
438,  65  N.  E.  401. 

Action  Prematurely  Brought. 
Upon  the  principle  stated  in  the  text, 
a  judgment  against  a  plaintiff  be- 
cause his  action  is  prematurely 
brought  is  no  bar  to  a  suit  subse- 
quently brought  after  the  cause  of 
action  has  properly  accrued.  Griffin 
V.  Wallace,  66  Ind.  410;  Roberts  v. 
Norris,  67  Ind.  386;  Indianapolis  & 
C.  R.  Co.  V.  Clark,  21  Ind.  150;  Chi- 
cago &  E.  I.  R.  Co.  V.  State,  153 
Ind.  134,  51  N.  E.  924;  Brackett  v. 
People,  115  111.  29,  3  N.  E.  723; 
Seaton  v.  Hixon,  35  Kan.  663,  12 
Pac.  22 ;  Wood  v.  Faut,  55  Mich.  185, 
20  N.  W.  897;  Slocom  V.  Wilbour, 
23  R.  I.  97,  49  Atl.  489;  Waterhouse 
V.  Levine,  182  Mass.  407,  65  N.  E. 
822. 

Where  Demurrer  Necessarily  De- 
cides   Merits    of    Case The.   rule 

that  the  dismissal  on  demurrer  of  a 
petition  bars  another  action  based  on 
the  same  facts,  if,  in  sustaining  the 
demurrer,  the  court  necessarily  de- 
cides on  the  merits  of  the  cause,  is 
not  changed  because  the  second  pe- 
tition asks  for  other  and  further  re- 
lief, in  addition  to  the  relief  origi- 
nally sought,  the  right  to  which,  how- 
ever, depends  on  the  identical  alle- 
gations set  forth  in  the  first  petition. 
Fain  I'.  Hughes,  108  Ga.  537,  33  S.  E. 
1012. 

36.  United  States.  —  Alley  v. 
Nott,  III  U.  S.  472;  Aurora  v.  West, 
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7  Wall.  90;  Bissell  v.  Spring  Valley 
Twp.,   124  U.  S.  225. 

Alabama.  —  Stein  v.  McGrath,  128 
Ala.  175,  30  So.  792. 

Arkansas.  —  Luttrell  v.  Reynolds, 
63  Ark.  254,  Z7  S.  W.  1051. 

California.  —  Peterson  v.  Weiss- 
bein,  75  Cal.  174,  16  Pac.  769. 

Colorado.  —  Schroers  v.  Fisk,  10 
Colo.  599,   16   Pac.  285. 

Connecticut.  —  Brennan  v.  Berlin 
Iron  Bridge  Co.,  71  Conn.  479,  42  Atl. 
625. 

Georgia.  —  Fain  v.  Hughes,  108 
Ga.  537,  ^2  S.  E.  1012;  Papworth  v. 
Fitzgerald,  in  Ga.  54,  36  S.  E.  311; 
Turner  v.  Gates,  90  Ga.  731,  16  S.  E. 
971. 

Indiana.  —  Nickless  v.  Pearson, 
126  Ind.  477,  26  N.  E.  478. 

loiva.  —  Gregory  v.  Woodworth, 
107  Iowa   151,  77  N.  W.  837. 

Kansas.  —  Hyatt  v.  Challiss,  59 
Kan.  422,  53   Pac.  467. 

Kentucky.  —  Thomas  v.  Bland,  91 
Ky.  I,  14  S.  W.  955,  II  L.  R.  A.  240. 

Minnesota.  —  Carlin  v.  Brackett, 
38  Minn.  307,  :^7  N.  W.  342. 

Mississippi.  —  Straw  v.  Illinois  C. 
R.  Co.,  72  Miss.  446,  18  So.  847. 

Missouri.  —  Connecticut  Mut.  Life 
Ins.  Co.  V.  Smith,  117  Mo.  261,  22  S. 
W.  623,  38  Am.  St.  Rep.  656. 

North  Carolina.  —  Johnson  v.  Pate, 
90  N.  C.  334;  Willoughby  v.  Stevens, 
132  N.  C.  254,  43  S.  E.  636. 

Tennessee.  —  Parkes  v.  Clift,  9  Lea 
524- 

Texas.  —  Jackson  v.  Finlay  (Tex. 
Civ.  App.),  40  S.  W.  427;  Hanrick 
V.  Gurley,  93  Tex.  458,  54  S.  W.  347 ; 
Parker  v.  Spencer,  61  Tex.  155; 
Cameron  v.  Hinton  (Tex.  Civ.  App.), 
48  S.  W.  24. 

West  Virginia.  —  Carrothers  v. 
Sargent,  20  W.   Va.  351. 

Wisconsin.  —  Ellis  v.  Northern 
Pac.  R.  Co.,  80  Wis.  459,  50  N.  W. 
397,  27  Am.  St.  Rep.  44. 
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that  is,  if  judg-ment  is  entered  sustaining  the  demurrer  on  the  ground 
that  tlie  pleading  does  not  state  a  cause  of  action,^^  or  a  sufficient 
ground  of  defense  ;^^  or  where  the  demurrer  is  overruled  and 
judgment  rendered  on  the  facts  admitted  by  the  demurrer.^"^ 

(3.)  Because  of  the  Omission  in  the  Pleadings.  —  If,  however,  a  plain- 
tiff fails  on  demurrer  in  his  tirst  action  because  of  the  omission  of 
an  essential  alleg-ation  in  his  declaration,  which  is  fully  supplied 
in  the  second  suit,  the  judgment  rendered  on  demurrer  in  the  former 
action  will  not  be  a  former  adjudication  and  evidence  in  bar  of 
the  latter.''*' 

b.  Judgment  hy  Confession  or  Consent.  — (1.)  Generally.  —  A  judg- 
ment rendered  by  confession  or  consent  of  parties  is  as  valid 
and  binding  as  if  made  upon  a  trial  of  the  action,  and  is  regarded 
as  an  adjudication  of  the  merits  of  the  controversy.*^ 


37.  Felt  V.  Turnure,  48  Iowa  397; 
South  Branch  R.  Co.  v.  Long,  26  W. 
Va.  692 ;  Gallup  v.  Litchter,  4  Colo. 
App.  296,  35  Pac.  985 ;  Florida  S.  R. 
Co.  V.  Brown,  23  Fla.  104,  i  So.  512; 
Lindsley  v.  Union  Silver  Star  Min. 
Co.,  106  Fed.  468;  Hanrick  v.  Gur- 
ley,  93  Tex.  458.  56  S.  W.  330;  Bo- 
mar  V.  Parker,  68  Tex.  435,  4  S.  W. 

599- 

38.  Turner  v.  Carter,  38  Tenn. 
520. 

39.  Carlin  v.  Brackett,  38  Minn. 
307,  27  N.  W.  342;  Johnson  v.  Pate, 
90  N.  C.  334;  Geiser  Mfg.  Co.  v. 
Berry,  12  Okla.  183,  70  Pac.  202. 

40.  United  States.  — Oo\i\  A  v. 
Evansville  &  C.  R.  Co.,  91  U.  S.  526; 
North  Muskegon  v.  Clark,  62  Fed. 
694,  10  C.  C.  A.  591. 

Arkansas.  —  State  v.  Roth,  47  Ark. 
222,  I  S.  W.  98. 

California.  —  Terry  v.  Hammonds, 
47  Cal.  22. 

Colorado.  —  Gallup  v.  Litchter,  4 
Colo.   App.  296,  35   Pac.   985. 

Florida.  —  Florida  S.  R.  Co.  v. 
Brown,  23  Fla.  104,  i  So.  512. 

Indiana.  —  Griffin  v.  Wallace,  66 
Ind.  410. 

Kentucky.  —  Birch  v.  Funk,  2 
Mete.  544;  Thomas  v.  Bland,  91  Ky. 
I,  14  S.  W.  955,  II  L.  R.  A.  240; 
Woolley  V.  Louisville  Bkg.  Co.,  81 
Ky.  527;  Yankey  v.  Sweeney,  85  Ky. 
55,  2  S.  W.  359;  Pepper  v.  Donnelly, 
87  Ky.  259,  8  S.  W.  441. 

Wisconsin.  —  Doctor  v.  Furch,  76 
Wis.  153,  44  N.  W.  648. 


41.  United  States.  —  Burgiss  v. 
Seligman,  107  U.  S.  20;  David  Brad- 
ley Mfg.  Co.  V.  Eagle  Mfg.  Co.,  6 
C.  C.  A.  661,  57  Fed.  980;  Tompkin- 
son  V.  Willetts  Mfg.  Co.,  23  Fed.  895. 

Arkansas.  —  Jeffries  v.  Morgan,  i 
Ark.   169. 

California.  —  McCreery  v.  Fuller, 
63  Cal.  30. 

Delaware. — Worknot  v.  Millon, 
I  Har.  139. 

Georgia.  —  Davant  v.  Carlton,  57 
Ga.  489. 

Illinois.  —  Frear  v.  Commercial 
Nat.  Bank,  7^  III.  473. 

Kansas.  —  Tounsdin  v.  Shrader, 
39  Kan.  286.  18  Pac.  186. 

Kentucky.  —  Botts  v.  Shield,  4 
Litt.  32. 

Louisiana.  —  Greenwood  v.  New 
Orleans,   12  La.  Ann,  426. 

New  Hampshire.  —  Hillsborough 
V.  Nichols,  46  N.  H.  379. 

New  Jersey.  —  Gilford  v.  Thorn,  9 
N.  J.  Eq.  702;  Cook  V.  McCahill,  41 
N.  J.  Eq.  69,  3  Atl.  82. 

Nezv  York.  —  French  v.  Shotwell, 
5  Johns.  Ch.  555 ;  Rusk  v.  Soutter,  67 
Barb.  371. 

Pennsylvania.  —  Orr  v.  Mercer  Co. 
Mut.  Fire  Ins.  Co.,  114  Pa.  St.  387,6 
Atl.  6g6;  Weaver  v.  Adams,  132  Pa. 
St.  392,  19  Atl.  271. 

South  Carolina.  —  Fowler  v. 
Henry,   2  Bail.   54. 

Texas.  —  Wootters  v.  Hall,  67  Tex. 
513,  3  S.  W.  725. 

Vermont.  —  Barney  v.  Goff,  i  D. 
Chip.  304. 
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(2.)  Confession  of  Part  of  Joint  Obligors.  —  In  the  absence  of  a 
statute  otherwise  providing,  in  an  action  against  two  or  more  joint 
obHgors,  a  confession  of  judgment  by  one  and  the  acceptance  thereof 
by  the  plaintiff  is  a  bar  to  a  suit  against  the  others  by  the  same 
plaintiff." 


J'irf^inia.  —  Syme    v.    Johnston,    3 

Call   55S. 

Judgment  by  Confession  in  a 
Court  of  a  Sister  State In  King- 
man v.  Paulson,  126  Ind.  507,  26  N. 
E.  393,  22  Am.  St.  Rep.  611,  the 
court,  in  its  opinion,  says :  "  The 
question  presented  is  as  to  whether 
or  not  a  judgment  of  a  court  of  a 
sister  state  having  general  jurisdic- 
tion, the  record  being  regular,  and 
showing  an  appearance  on  be- 
half of  the  defendant  or  de- 
fendants, and  a  confession  of 
judgment  against  them,  and  that 
such  appearance  was  authorized  by  a 
power  of  attorney,  duly  executed  by 
such  defendants,  authorizing  such 
appearance  and  confession  of  judg- 
ment, can  be  attacked  collaterally; 
that  it  cannot  be  attacked  is  too  well 
settled  to  be  open  to  discussion.  Sec- 
tion I,  Article  4,  of  the  Constitution 
of  the  United  States  provides  that 
'  full  faith  and  credit  shall  be  given 
in  each  state  to  the  public  acts,  rec- 
ords and  judicial  proceedings  of 
every  other  state.'  Freeman,  in  his 
work  on  judgments,  third  edition, 
section  560,  says :  '  The  language  of 
the  Supreme  Court  in  Mills  v.  Dur- 
yee,  which,  substantially,  was  but  a 
quotation  from  the  act  of  1790,  that  a 
judgment  must,  in  every  state,  be 
given  the  same  faith  and  credit  to 
which  it  is  entitled  where  it  was  ren- 
dered, was  so  comprehensive  and  dis- 
tinct as  to  seem  to  negative  the  ex- 
istence of  any  exception  to  the  broad 
rule  here  laid  down,  and  to  impart 
to  such  a  judgment  in  all  cases  and 
in  all  localities  the  full  effect  of  a 
domestic  judgment.'  Giving  to  the 
judgment  the  same  faith  and  credit 
as  given  to  a  judgment  rendered  by 
a  court  of  general  jurisdiction  within 
this  state,  it  cannot  be  collaterally 
attacked ;  and  this  same  rule  ap- 
plies to  judgments  by  confession." 
42.     United      States.  —  Hutchinson 


V.  Brown,  19  D.  C.  136;  Harris  v. 
Leonhardt,  2  App.  D.  C.  318. 

loii'a.  —  North  v.  Mudge,  13  Iowa 
496,  81  Am.  Dec.  441. 

Nezv  York. — Robinson  z'.  Marks, 
19  Hun  325;  Candee  z\  Smith,  93  N. 

Y.  349- 

Pennsylvania.  —  Beltzhoover  v. 

Com.,   I   Watts   126. 

Virginia.  —  Beazley  v.  Sims,  81 
Va.  644;  Cahoon  v.  McCulloch,  92 
Va.  177,  23  S.  E.  225. 

The  New  York  Code  Civ.  Proc. 
§  1278,  provides  that  "  one  or  more 
joint  debtors  may  confess  a  judg- 
ment for  a  joint  debt  due  or  to  be- 
come due.  Where  all  the  joint  debt- 
ors do  not  unite  in  the  confession, 
the  judgment  must  be  entered  and 
enforced  against  those  only  who  con- 
fessed it;  and  it  is  not  a  bar  to  an 
action  against  all  the  joint  debtors 
on  the  same  demand."  Held,  that 
as  the  act  was  remedial,  and  its  ob- 
ject was  to  change  the  former  rule, 
by  which  a  judgment  confessed  by 
one.  or  more  joint  debtors  discharged 
the  others  from  liability,  it  would  be 
construed  to  allow  a  subsequent  ac- 
tion against  those  who  had  not  con- 
fessed judgment,  without  joining 
those  who  were  already  bound.  Har- 
beck  V.  Pupin,  55  Hun  335,  8  N.  Y. 
Supp.  695. 

"  The  common-law  rule  that  a 
judgment  against  one  of  several  joint 
debtors  is  a  bar  to  an  action  against 
the  others  rests  upon  the  idea  of 
an  election  by  the  creditor  to  take 
such  a  judgment,  in  which  case  the 
extinguishment  of  his  cause  of  ac- 
tion by  the  recovery  of  the  judgment 
is  presumed  to  have  been  intended 
by  him ;  but  this  rule  has  no  appli- 
cation to  a  case  in  which,  without 
the  consent  and  in  spite  of  the  oppo- 
sition of  the  creditor,  a  judgment 
against  all  the  joint  debtors  is  va- 
cated by  the  court  as  to  one  of  them, 
who  is  let  in  to  contest  his  liability. 
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(3.)  Confession  for  Part  of  Demand.  —  Judgment  by  confession  for 
part  of  demand  and  acceptance  by  the  plaintiff,  in  the  absence  of 
statute  providing  otherwise,  is  an  adjudication  of  the  entire  claim, 
and  may  be  used  in  bar  of  the  residue." 

c.  Upon  Agreed  State  of  Pacts.  —  A  judgment  rendered  upon  an 
agreed  state  of  facts  determines  the  rights  of  the  parties  thereto 
as  to  matters  therein  agreed."** 

d.  Decree  Pro  Confesso.  —  A  decree  rendered  upon  a  bill  taken 
for  confessed  binds  the  party  against  whom  it  is  rendered  as  to 
all  matters  of  fact  well  pleaded,  but  not  a  non-resident  defendant 
not  personally  served  with  process." 

e.  By  Default.  —  A  judgment  by  default  has  the  same  effect  upon 
the  rights  of  the.  parties  as  one  rendered  upon  a  joinder  of  issues 
between  them,*^  and,  therefore,  it  may  be  used  as  a  former  adjudi- 
cation with  the  same  effect  as  evidence  as  if  it  had  been  entered 
upon  trial  of  an  issue  formulated  upon  the  pleadings.*'^ 


In  such  a  case,  the  debtor  let  in  to 
answer  cannot  set  up  the  judgment 
against  the  other  debtors  as  a  bar, 
and  it  is  error  to  dismiss  the  com- 
plaint on  the  ground  that  the  debt 
has  been  merged  in  the  judgment." 
Heckemann  v.  Young,  134  N.  Y.  170, 
31  N.  E.  513,  30  Am.  St.  Rep.  655. 

43.  Robinson  v.  Marks,  19  Hun 
(N.  Y.)    325. 

44.  Derby  v.  Jacques,  i  Cliff.  (U. 
S.)  42-5,  7  Fed.  Cas.  No.  3817;  First 
Nat.  Bank  v.  City  Nat.  Bank,  182 
Mass.   130,  65  N.  E.  24. 

45.  Danforth  v.  Woods,  11  Paige 
Ch.    (N.   Y.)    9. 

46.  Last  Chance  Min.  Co.  v.  Ty- 
ler Wm.  Co.,  157  U.S.  683;  Skinner 
V.  Franklin  Co.,  56  Fed.  783,  6  C.  C. 
A.  118,  9  U.  S.  App.  676;  Underbill 
t'.   Kirkpatrick,  26  111.  84. 

47.  United  States.  —  Lippincott  v. 
Shaw  Carriage  Co.,  25  Fed.  577. 

Alabama.  —  McCalley  v.  Wilburn, 
77  Ala.  549. 

California.  —  Harston  v.  Shanklin, 
57  Cal.  558. 

Indiana.  —  Howe  v.  McBride,  17 
Ind.  501  ;  Davenport  v.  Barnett,  51 
Ind.  329;  Barton  v.  Anderson,  104 
Ind.  578,  4  N.  E.  420;  Hutchinson 
V.  Lemcke,  107  Ind.  121,  8  N.  E.  71. 

Kansas.  —  Venable  v.  Dutch,  ^7 
Kan.  515,  15  Pac.  520,  i  Am.  St.  Rep. 
260. 

Maryland.  —  Walsh  v.  Mclntire,  68 
Md.  402,  13  Atl.  348. 


Mississippi.  —  Claiborne  v.  Plant- 
ers Bank,  3  Miss.  727. 

Netu  York.  —  Brown  v.  New  York, 
66  N.  Y.  385 ;  Blair  v.  Bartlett,  75  N. 
Y.  150,  31  Am.  Rep.  455;  Nemetty  v. 
Naylor,  100  N.  Y.  562,  3  N.  E.  497. 

Pennsylvania.  —  Orr  v.  Mercer  Co. 
Mut.  Fire  Ins.  Co.,  114  Pa.  St.  387, 
6  Atl.  696. 

Judgment  by  Default.  —  Opinion 
of  United  States  Supreme  Court. 
In  Last  Chance  Min.  Co.  v.  Tyler 
Min.  Co.,  157  U.  S.  683,  Mr.  Justice 
Brewer,  delivering  the  opinion  of  the 
court,  says :  "  A  failure  to  answer  is 
taken  as  an  admission  of  the  truth  of 
the  facts  stated  in  the  complaint,  and 
the  court  may  properly  base  its  deter- 
mination on  such  admission.  Sup- 
pose the  defendant  files  a  denial, 
and  on  the  trial  the  only  evi- 
dence is  the  testimony  of  a  wit- 
ness to  an  admission  made  by 
the  defendant  out  of  court,  and 
upon  such  testimony  the  judgment  is 
rendered.  Is  it  any  the  less  a  judi- 
cial determination  because  resting 
simply  upon  proof  of  the  defendant's 
admission,  and  yet  in  principle  what 
distinguishes  that  case  from  this?  In 
each  the  judgment  is  resting  upon  an 
admission  of  the  party  against  whom 
the  judgment  is  rendered,  and  does  it 
make  any  difference  in  what  form 
that  admission  is  presented  to  the 
judge?  " 
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(1)  Limited  to  Facts  Pleaded.  —  It  must  not  be  overlooked  that  a 
uidoincnt  by  default  is  limited  to  the  material  issuable  facts  which 
are  well  pleaded  in  the  declaration  or  complaint/^  but  not  to  matters 


When  Judgment  by  Default  Does 
Not  Conclude  Party  as  to  Title  to 
Real  Estate If  defendant,  in  an  ac- 
tion of  trespass  quare  cUmsuDt  frci^it, 
before  a  justice  of  the  peace,  justifies 
under  the  plea  of  title  in  himself,  and 
thereupon  removes  the  cause,  by 
recognizance,  into  the  court  of  com- 
mon pleas,  where  he  suffers  judgment 
by  default,  before  issue  joined,  this 
judgment  does  not  estop  him  from 
contesting  the  title  of  the  same  plain- 
tiff in  a  writ  of  entry  subsequently 
brought  for  the  same  land.  Green  v. 
Thompson,  5  Me.  224;  Dunlap  v. 
Glidden,  34  Me.  517. 

Judgment  for  Installment  of  Rent 
on  Lease — A  judgment  for  an  in- 
stallment of  rent  due  under  a  lease, 
rendered  on  default  without  release 
pleaded,  is  not,  in  an  action  for  subse- 
quently accruing  rent,  evidence  that 
the  term  had  not  been  in  the  mean- 
time surrendered,  and  the  tenant  re- 
leased from  liability ;  nor  is  it  conclu- 
sive evidence  that  the  term  had  not 
been  surrendered,  and  the  tenant  re- 
leased from  liability,  prior  to  the  com- 
mencement of  the  first  action.  Han- 
ham  V.  Sherman,  114  Mass.  19- 
Action      Brought      by      Different 

Parties Where       an       action       is 

brought  against  several  lessees  as 
partners,  and  they  omit  to  make  any 
defense,  and  allow  judgment  to  be 
taken  against  them  by  default,  the  rec- 
ord of  such  judgment  is  proper  evi- 
dence of  the  existence  of  the  partner- 
.ship  in  another  action  afterward 
brought  against  the  same  persons  by 
different  plaintiffs.  Marks  v.  Sigler, 
3  Ohio  St.  358. 

Judgment  by  Physician  Against 
His  Patient  for  Services.  —  The 
judgment  in  an  action  for  medical 
services,  when  rendered  in  favor  of 
plaintiff  by  default,  is  not  conclusive 
as  to  the  absence  of  malpractice  on 
his  part  in  a  subsequent  suit  against 
him  on  account  of  malpractice. 
Coble  V.  Dillon,  86  Ind.  3V,  44  Am. 
Rep.  308. 

Upon  this  subject  the  decisions  are 
much  divided.     In  New  York,  in  the 

Vol.  VII 


leading  case  of  Gates  r.  Preston,  41 
N  V.  113,  and  in  Bellinger  v. 
Craigue,  31  Barb.  (N.  Y.)  534,  the 
affirmative  was  held,  and  such  has 
l)een  the  unifoi-m  current  of  deci- 
sions in  that  stale.  Blair  v.  Bart- 
lett,  75  N.  Y.  150,  31  Am.  Rep.  455- 
Dunham  v.  Bower,  77  N.  Y.  76,  33 
Am.  Rep.  570.  New  Jersey,  Arkan- 
sas, and  perhaps  other  states,  have 
followed  the  New  York  decision. 
Ely  V.  Wilbur,  49  N.  J.  L.  685,  10 
Atl.  385.  441,  60  Am.  Rep.  668;  Dale 
z'.  Donaldson  Lumber  Co.,  48  Ark. 
188,  2  S.  W.  703.  Upon  the  other 
hand,  in  Indiana,  Ohio,  Wisconsin, 
and  perhaps  other  states,  a  contrary 
doctrine  has  been  held.  Goble  v. 
Dillon,  86  Ind.  327,  44  Am.  Rep.  308; 
Sykes  V.  Bonner,  i  Cin.  R.  464 ;  Res- 
sequie  v.  Byers,  52  Wis.  650,  9  N.  W. 
779,  38  Am.  Rep.  775. 

In  Davenport  v.  Hubbard,  46  Vt. 
200,  14  Am.  Rep.  620,  it  was  held 
that  judgment  by  default  for  the 
price  agreed  on  for  certain  work  was 
no  bar  to  an  action  to  recover  dam- 
ages for  the  failure  of  the  party  in 
whose  favor  that  judgment  was  ren- 
dered to  complete  the  work  within 
the  specified  time ;  and  in  Garrard 
V.  Dollar,  49  N.  C.  175,  67  Am.  Dec 
271,  it  was  held  that  judgment  by 
default  precludes  a  party  from 
using,  for  the  purpose  of  reducing 
damages,  any  testimony  which 
would  have  defeated  the  action 
had  a  plea  in  bar  been  interposed. 

48.  United  States.  —  Cromwell  v. 
Sac  Co.,  94  U.  S.  351. 

Alabama.  —  McCalley  v.  Wilburn, 
77  Ala.  549- 

California.  —  Kittridge  v.  Stevens, 
16    Cal.    381. 

Connecticut.  —  Welch  v.  Wads- 
worth,  30  Conn.  149,  79  Am.  Dec. 
236. 

Illinois.  —  Cook  v.  Skelton,  20  111. 
107,  71  Am.  Dec.  250;  Binz  v.  Tay- 
lor, 79  111.  48. 

Indiana. —Unined  v.  Heberer,  63 
Ind.    67;    Barton    v.    Anderson,    104 
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not  included  in  the  petition  or  prayer  that  might  have  been,  but 
were  not,  decided.'" 

(2.)  Exception  to  This  Rule.  —  As  just  Stated,  while  a  judgment  by 
default  is  limited  to  the  facts  properly  alleged  in  the  declaration,  the 
rule  is  subject  to  the  exception  that  where,  in  a  foreclosure  or  other 
kindred  proceeding,  a  defendant  who  is  called  upon  to  disclose  his 
supposed  but  unknown  interest  in  the  subject-matter  of  the  suit 
makes  default,  he  will  be  held  to  have  admitted  that  his  interest 
therein  is  subordinate  to  that  of  the  plaintifif.'"' 

(3.)  Upon  Process  Served  Outside  of  State.  —  A  judgment  by  default 
based  on  the  return  of  an  officer  outside  of  the  state  is  null  and  void, 
and  will  not  be  treated  as  an  adjudication  for  any  purpose  what- 
ever.'^^ 

(4.)  Presumption  of  Regularity.  —  If  the  record  does  not  show  that 
judgment  by  default  was  not  properly  entered,  the  regularity  of  the 
proceedings  will  be  presumed,  and  also  that  any  notice  required 
was  given. ^* 

f.  Judgment    Upon    a    Trial    of    the    Case. (l.)  General    Rule. 

It  is  a  rule  of  universal  acceptance  that  a  judgment  rendered  upon 
a  trial  of  the  issue  made  in  the  ca.use  is  evidence  of  the  highest  char- 
acter between  the  parties  and  their  privies  as  to  the  matters  thereby 
determined."^ 


Ind.  578,  4  N.  E.  420;  Goble  v.  Dil- 
lon, 86  Ind.  237,  44  Am.  Rep.  308; 
Allen  v.  Rice,  16  Ind.  App.  572,  45 
N.  E.  800. 

loti'a.  —  Shirland  v.  Union  Nat. 
Bank,  65  Iowa  96,  21  N.  W.  200. 

Kentucky.  —  Ligon  v.  Triplett,  12 
B.   Mon.  283. 

Massachusetts.  —  Minor  v.  Walter, 
17  Mass.  237;  Gaskill  v.  Dudley,  6 
Mete.  546,  39  Am.  Dec.  750;  Briggs 
V.  Richmond,  10  Pick.  391,  20  Am. 
Dec.  526;  Hanham  v.  Sherman,  114 
Mass.  19;  Euller  v.  Shattuck,  13 
Gray  70,  74  Am.  Dec.  622. 

Missouri.  —  Greenabaum  v.  Elliot, 
60  Mo.  25. 

Nebraska.  —  Lincoln  Nat.  Bank  v. 
Virgin,  2^  Neb.  735,  55  N.  W.  218, 
38  Am.   St.   Rep.   747. 

Nezv  York.  —  Brown  v.  New 
York,  66  N.  Y.  385;  Jarvis  v. 
Driggs,  69  N.  Y.  143 ;  Argall  v.  Pitts, 
78  N.  Y.  239;  Stelle  v.  Palmer,  11 
Abb.   Pr.  62. 

North  Carolina.  —  Garrard  v.  Dol- 
lar, 49  N.  C.   175,  67  Am.   Dec.  271. 

Ohio.  —  McCurdy  v.  Baughman, 
43  Ohio  St.  78,  I  N.  E.  93- 


Oregon.  —  Philbrick  v.  O'Conner, 
15  Or.  15,  13  Pac.  612,  3  Ajn.  St. 
Rep.   139. 

Texas.  — "EWi?,    v.    Mills,    28    Tex. 

584.    . 

Wisconsin.  —  Van  Valkenburg  v. 
Milwaukee,  43  Wis.  574. 

49.  White  v.   Watts,   18  Iowa  74. 

50.  Barton  v.  Anderson,  104  Ind. 
578,  4  N.  E.  420;  Lincoln  Nat.  Bank 
V.  Virgin,  36  Neb.  735,  55  N.  W. 
218,  38  Am.   St.  Rep.  747. 

51.  Russell  V.  Grant,  122  Mo.  i6r, 
26  S.  W.  958,  43  Am.  St.  Rep.  563; 
Ward  V.  Connecticut  Mfg.  Co.,  71 
Conn.  345,  41  Atl.  1057,  71  Am.  St. 
Rep.  207. 

Judgment  by  Default  on  Void 
Service  of  Process — A  judgment 
by  default  on  any  invalid  service  of 
process  is  void,  and  such  judgment 
cannot  be  treated  as  evidence  in  any 
subsequent  action  between  the  par- 
ties. Reinhart  z:  Lugo,  86  Cal.  395, 
24  Pac.  1089,  21  Am.  St.  Rep.  52. 

52.  Evans  v.  Young,  10  Colo.  316, 
15  Pac.  424,  3  Am.  St.  Rep.  583. 

53.  United  States.  —  Hornbuckle 
V.      Stafford,        in       U.       S.      389; 
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(2.)  Extent  of  the  Rule. — Under  the  rule  just  stated  the  adjudi- 
cation not  only  extends  to  every  material  matter  within  the  issues 
which  was  actually  litigated  and  determined  between  the  parties,'' 
but  to  all  matters  which  might  have  been  litigated  and  determined/"'' 


Davis  V.  Brown,  94  U.  S.  423; 
Russell  V.  Place,  94  U.  S.  606; 
Miles  V.  Caldwell,  2  Wall.  35; 
Empire  State  Nail  Co.  v.  American 
Solid  Leather  Button  Co.,  21  C.  C. 
A.  152,  74  Fed.  864;  Four  Hundred 
&  Twenty  Min.  Co.  v.  Bullion  Min. 
Co.,  3  Sawy.  634,  9  Fed.  Cas.  No. 
4989. 

California.  —  Love  v.  Waltz,  7  Cal. 
250. 

Colorado.  —  Breeze  r.  Haley,  1 1 
Colo.  351,  18  Pac.  551. 

Connecticut.  —  Kennedy  v.  Scovil, 
14  Conn.  61 ;  Crandall  v.  Gallup,  12 
Conn.  365 ;  Smith  ?'.  Sherwood,  4 
Conn.  276,   10  Am.  Dec.   143. 

Georgia. — Brown  v.  Wilson,  56 
Ga.  534;  McWilliams  v.  Walthall, 
77  Ga.  7;  Craig  v.  Cosby,  81  Ga. 
650,  8  S.  E.  185. 

Indiana.  —  Eaton  &  H.  R.  Co.  v. 
Hunt,  20  Ind.  457 ;  Ballard  v.  Frank- 
lin Life  Ins.  Co.,  81  Ind.  239; 
Sutherlin  v.  Mullis,  17  Ind.  19;  Ul- 
rich  V.  Drischell,  88  Ind.  354;  Mc- 
Fadden  v.  Schroeder,  4  Ind.  App. 
305,  30  N.  E.  711,  29  N.  E.  491. 

loiva.  —  Estes  v.  Chicago,  I.  &  D. 
R.  Co.,  72  Iowa  23s,  33  N.  W.  647; 
Baxter  v.  Myers,  85  Iowa  328,  52  N. 
W.  234,  39  Am.  St.  Rep.  298;  Smith 
V.  Baldwin,  85  Iowa  570,  52  N.  W. 
495 ;  Carbiener  v.  Montgomery,  97 
Iowa  659,  66  N.  W.  900. 

Kentucky.  —  Hasty  v.  Berry,  8 
Ky.  L.  Rep.  55,  I   S.  W.  8. 

Louisiana.  —  Chatenond  v.  Her- 
bert, 30  La.  Ann.  404;  Saul  v.  His 
Creditors,   7   Mart.    (N.    S.)    425. 

Maine.  —  Lynch  v.  Swanton,  53 
Me.   100. 

Maryland.  —  Garrett  v.  Johnson, 
II  Gill  &  J.  173,  35  Am.  Dec.  272; 
Cecil  V.  Cecil,  19  Md.  72,  81  Am. 
Dec.  626. 

Massachusetts.  —  Andrews  v. 
Brown,  3  Cush.  130. 

Minnesota.  —  Dixon  v.  Merritt,  21 
Minn.    196. 
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Missouri.  —  State  ex  rel.  Bredell 
V.  Baldwin,  31  Mo.  561. 

Nebraska.  —  Miles  v.  Ballanline, 
93  N.  W.  708. 

Nevada.  —  McLeod  v.  Lee,  17 
Nev.  103,  28  Pac.   124. 

Neiv  Hampshire..  —  Taylor  v.  Dus- 
tin,  43  N.  H.  493;  Fogg  V.  Plumer, 
17  N.  H.  112. 

Nezv  Jersey.  —  Richmond  v.  Hays, 
3  N.  J.  L.  492. 

Nezv  York.  —  Demarest  v.  Darg,  z^ 
N.  Y.  281 ;  Embury  v.  Conner,  3  N. 
Y.  511,  53  Am.  Dec.  325;  Lorillard  v. 
Clyde,  102  N.  Y.  59,  6  N.  E.  104. 

North  Carolina.  —  Bennett  v. 
Holmes,  18  N.  C.  4^6. 

Ohio. — Hazzard  v.  Nottingham, 
Tapp.   146. 

Oregon.  —  Hall  v.  Zeller,  17  Or. 
381,    21    Pac.    192. 

Pennsylvania.  —  Cyphert  v.  Mc- 
Clune,  22  Pa.  St.  195;  Lewis  v.  Men- 
zel,  38  Pa.  St.  222;  Wetherald  v. 
Van  Stavoren,  125  Pa.  St.  535,  17 
Atl.  450. 

South  Carolina.  —  Davis  v.  Mur- 
phy, 2  Rich.  L.  560,  45  Am.  Dec.  749. 

Texas.  —  Tadlock  v.  Eccles,  20 
Tex.  782,  72  Am.  Dec.  213. 

Vermont.  —  Lindsey  v.  Town  of 
Danville,  46  Vt.  144. 

Virginia.  —  Preston  v.  Harvey,  2 
Hen.  &  M.  55. 

Washington.  —  Stern  v.  Washing- 
ton Nat.  Bank,  14  Wash.  511,  45 
Pac.  27. 

West  Virginia.  —  Tennant  v.  Di- 
vine, 24  W.  Va.  387. 

54,  Gardner  v.  Buckbee,  3  Cow. 
(N.  Y.)  120,  15  Am.  Dec.  256;  Burt 
V.  Stemburg,  4  Cow.  (N.  Y.)  559, 
15  Am.  Dec.  402;  Fridge  v.  State,  3 
Gill  &  J.  (Md.)  103,  20  Am.  Dec. 
463 ;  Montesquieu  v.  Heil,  4  La.  51, 
23  Am.  Dec.  471 ;  Jones  v.  Weathers- 
bee,  4  St  rob.  L.  (S.  C.)  50,  51  Am. 
Dec.  653 ;  Coffin  v.  Knott,  5  Greene 
(Iowa)   582,  52  Am.  Dec.  537. 

55.  United     States.  —  Aetna     L. 
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Ins.  Co.  V.  Board  of  Com'rs,  117 
Fed.  82;  Board  of  Supervisors  z". 
Thompson,  122  Fed.  860;  Cromwell 
V.  Sac  Co.,  94  U.  S.  351  ;  Nesbit  v. 
Independent  Dist.  of  Riverside,  144 
U.  S.  610;  Dowell  V.  Applegate,  152 
U.  S.  327;  Edmanson  v.  Best,  6  C. 
C.  A.  471,  57  Fed.  ^31;  David  Brad- 
ley Mfg.  Co.  V.  Eagle  I^Ifg.  Co.,  6  C. 
C.  A.  661,  57  Fed.  980;  Radford  v. 
Folsom,  3  Fed.  199;  Howards  v. 
Selden,  4  Hughes  300,  5  Fed.  465. 

Alabama.  —  Wittick  v.  Traun,  25 
Ala.  317;  Chamberlain  v.  Gaillard, 
26  Ala.  504;  Murrell  v.  Smith,  51 
Ala.  301 ;  Strauss  v.  Meertief,  64 
Ala.  299,  38  Am.  Rep.  8. 

Arkansas. -^l^AWs  v.  Clarke,  19 
Ark.  420,  70  Am.  Dec.  603 ;  Jones  v. 
Terry,  43  Ark.  230. 

California.  —  Rucker  v.  Langford, 
138  Cal.  611,  71  Pac.  1 123;  Pavisich 
V.  Bean,  48  Cal.  364. 

Colorado.  —  Board  of  Com'rs  v. 
Johnson,  31   Colo.   184,  71   Pac.   1106. 

Georgia.  —  Barksdale  v.  Greene, 
2;9  Ga.  418;  Spinks  v.  Glenn,  67  Ga. 
744;  Hightower  v.  Cravens,  70  Ga. 
475;  McWilliams  v.  Walthall,  77 
Ga.  7;  Sutton  v.  Hancock,  118  Ga. 
436,  45   S.   E.  504. 

Illinois.  —  McKinney  v.  Finch,  2 
111.  152;  Kelly  V.  Donlin,  70  111.  378; 
Bailey  v.  Bailey,  115  111.  551,  4  N.  E. 
394;  Rogers  v.  Higgins,  57  111.  244; 
Tinker  v.  Babcock,  204  111.  571,  68 
N.  E.  445 ;  Downey  v.  People,  205 
III.  230,  68  N.  E.  807 ;  In  re  Assess- 
ment of  Property  of  Northwestern 
University,  206  111.  64,  69  N.  E.  75. 

Indiana.  —  Bates  v.  Spooner,  45 
Ind.  489;  Marshall  v.  Stewart,  80 
Ind.  189;  Ballard  v.  Franklin  Life 
Ins.  Co.,  81  Ind.  239;  Elwood  v. 
Beymer,  100  Ind.  504;  Griffin  v. 
Hodshire,  119  Ind.  235,  21  N.  E.  74i- 

loix'a.  —  Campbell  v.  Ayres,  i  Iowa 
257;  Corliss  V.  Conable,  74  Iowa 
58,  36  N.  W.  891  ;  Des  Moines 
&  Ft.  D.  R.  Co.  V.  Bullard,  89  Iowa 
749,^56  N.  W.  498. 

Kansas.  —  Dixon  v.  Caster,  65 
Kan-  739.  70  Pac.  871 ;  Stroup  v. 
Pepper,  7;^  Pac.  896;  Chicago,  K.  & 
W.  R.  Co.  V.  Anderson  Co.  Com'rs, 
47  Kan.  766,  29  Pac.  96. 

Kentuckv.  —  Moran  z:  Vickroy,  25 
Ky.  L.  Rep.  1305,  77  S.  W.  668. 


Louisiana.  —  McMicken  v.  Morgan, 
9  La.  Ann.  208;  Rareshide  v.  Enter- 
prise Ginning  &  Mfg.  Co.,  43  La. 
Ann.  820,  9  So.  642. 

Maryland.  —  Brown  v.  State,  64  Md. 
199,  I  Atl.  54;  Archer  v.  State,  74 
Md.  410,  22  Atl.  737;  Wagoner  v. 
Wagoner,  76  Md.  311,  25  Atl.  338. 

Michigan.  —  Free  v.  Beatley,  95 
Mich.  426,  54  N.  W.  910;  Napper  f. 
Fitzpatrick,   102  N.  W.  642. 

Mississippi.  —  Gaines  v.  Kennedy, 
53  Miss.  103. 

Missouri.  —  Caldwell  v.  White,  77 
]\Io.  471 ;  Pugh  V.  Williamson,  61  Mo. 
App.  165. 

Nezi'  Hampshire.  —  Hale  v.  Man- 
chester &  K.  R.  Co.,  61  N.  H.  641. 

Nezv  York.  —  La  Guen  v.  Gouver- 
neur,  i  Johns.  Cas.  436,  i  Am.  Dec. 
121 ;  Embury  v.  Conner,  3  N.  Y.  511, 
S3  Am.  Dec.  325 ;  Jordan  v.  Van 
Epps,  85  N.  Y.  427;  Fairchild  v. 
Lynch,  99  N.  Y.  359,  2  N.  E.  20; 
Griffin  V.  Long  Island  R.  Co.,  102  N. 
Y.  449,  7  N.  E.  735- 

North  Carolina.  —  Tuttle  v.  Har- 
rill,  85  N.  C.  456;  Davie  v.  Davis, 
108  N.  C.  SOI,  13  S.  E.  240. 

Ohio.  —  Covington  &  C.  Bridge  Co. 
V.  Sargent,  27  Ohio  St.  233 ;  Roby  v. 
Rainsberger,  27  Ohio  St.  674;  Peter- 
sine  V.  Thomas,  28  Ohio  St.  596. 

Oregon.  —  Neil  v.  Tolman,  12  Or. 
289,   7  Pac.    103;   Barrett  v.   Failing, 

8  Or.  IS2. 

Pennsylvania.  —  Pennock  v.  Ken- 
nedy, 153  Pa.  St.  S79,  26  Atl.  217; 
Long  V.  Lebanon  Nat.  Bank,  60  Atl. 
SS6. 

South  Carolina.  —  Kenner  v.  Cald- 
well, I  Bail.  Eq.  149,  21  Am.  Dec. 
538;   Gerald  v.  Gerald,  31  S.  C.  171, 

9  S.  E.  792. 

Tennessee.  —  Lindsley  v.  Thomp- 
son, I  Tenn.  Ch.  272;  Knight  v. 
Atkisson,  2  Tenn.  Ch.  384;  Boyd  v. 
Robinson,  93  Tenn.  i,  23  S.  W.  72. 

Texas.  —  Hatch  v.  Garza,  22  Tex. 
176;  Cook  z:  Burney,  4s  Tex.  97. 

Vermont.  —  Bradley  v.  Chamber- 
lin,  35  Vt.  277 ;  Parkhurst  v.  Sumner, 
23  Vt.  538,  56  .A.m.  Dec.  94. 

Firgtnia.  —  McCnllough  v.  Dashiel. 
85  Va.  37,  6  S.  E.  610;  Shenandoah 
Val.  R.  Co.  V.  Griffith,  76  Va.  913. 
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West  Virginia.  —  Sayre  v.  Har- 
pold,  33  W.  Va.  553,  n  S.  E.  i6. 

Wisconsin.  —  Strong  v.  liooe,  41 
Wis.  659;  Danaher  z'.  Prentiss,  22 
Wis.  311. 

Meaning  of  the  Term  "  Matters 
Which  Might  Have  Been  Litigated  " 
as  Used  in  the  Text — The  rule  that 
a  judgment  is  conchisive,  not  only  as 
to  the  questions  litigated,  but  as  to 
those  which  might  have  been  liti- 
gated, means  such  as  were  within  the 
issues  before  the  court,  and  so  might 
have  been  determined. 

Connecticut.  —  Huntley  v.  Holt,  59 
Conn.  102,  22  Atl.  34,  21  Am.  St.  Rep. 

/I- 

Illinois.  —  Nilson  v.  Home  Build- 
ing &  Loan  Ass'n,  96  111.  App.  235. 

Maryland.  —  Brown  v.  State,  64 
Md.  199,  I  Atl.  54. 

Nebraska.  —  Slater  v.  Skirving,  51 
Neb.  108,  70  N.  W.  493,  66  Am.  St. 
Rep.  444,  and  note  p.  450. 

Nezu  York.  —  Fairchild  v.  Lynch, 
99  N.  Y.  359,  2  N.  E.  20. 

Oregon.  —  Barrett  v.  Failing,  8 
Or.  152. 

South  Dakota.  —  Pitts  v.  Oliver,  13 
S.  D.  561,  83  N.  W.  591,  79  Am.  St. 
Rrep.  907. 

West  Virginia.  —  Ohio  River  R. 
Co.  V.  Johnson,  50  W.  Va.  499,  40  S. 

E.  407. 
Illustrations     of     the      Principle. 

After  the  rendition  of  a  judgment  in 
an  attachment  suit,  a  release  averred 
to  have  been  executed  and  delivered 
after  the  attachment  and  before  the 
return  day  of  the  writ  is  not  avail- 
able as  a  defense  in  an  action  on  the 
bond  given  to  release  the  property 
from  attachment.  Such  defense  was 
within  the  knowledge  of  the  defend- 
ant, and  should  have  been  pleaded 
in  the  suit  on  the  attachment,  and 
he  is  concluded  by  the  judgment 
therein.  Tucker  v.  Carr,  20  R.  L  477, 
40  Atl.   I,  78  Am.   St.  Rep.  893. 

In  the  absence  of  any  issues  ques- 
tioning the  right  or  title  of  parties  to 
a  partition  suit,  no  question  of  title 
is  settled  in  the  partition  decree  di- 
viding the  property;  and  in  proceed- 
ings supplementary  to  execution  by 
a  sister  against  her  brother,  a  deed 
by  the  brother  of  his  interest  in  the 
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common  estate,  made  prior  to  the 
partition  decree,  was  not  improperly 
received  in  evidence  as  impeaching 
the  partition  decree,  which  adjudged 
such  brother  as  entitled  to  a  share 
of  the  property.  Sauer  v.  Schenck, 
159  Ind.    373,  64  N.  E.  84. 

General  expressions  of  the  court 
in  an  opinion,  if  they  go  beyond  the 
case,  do  not  control  the  judgment  in 
a  subsequent  suit  when  the  very  point 
is  presented.  Griffin  v.  Woolford, 
100  Va.  473,  41  S.  E.  949. 

Where  the  defendant  in  trespass 
qiiare  clausuni  fregit  for  obstructing 
a  right  of  way  pleads  title  thereto, 
and  such  issue  is  submitted,  a  judg- 
ment against  him  is  conclusive,  in 
an  injunction  suit  to  restrain  an  ob- 
struction of  part  of  the  way,  as  show- 
ing that  plaintiff  is  entitled  to  the 
unobstructed  use  of  the  way  in  its 
entire  width.  SchaefTer  v.  Brown,  23 
R.  I.  364,  50  Atl.  640. 

The  validity  of  a  judgment  ren- 
dered against  a  n^anicipality  by  a 
federal  court  for  interest  on  bonds 
issued  by  such  municipality  cannot 
be  attacked  on  appeal  from  an  order 
subsequently  made  directing  the  is- 
suance of  a  writ  of  mandamus  to 
enforce  payment  of  the  judgment. 
In  such  proceeding  the  judgment  is 
conclusive  as  to  all  matters  aflfecting 
the  right  of  the  plaintiff  to  recover, 
and  which  were  or  might  have  been 
litigated  in  the  action,  including  the 
constitutionality  of  the  act  under 
which  the  bonds  were  issued.  Hicks 
V.  Cleveland,  45  C.  C.  A.  429,  106 
Fed.  459.  See  also  County  Com'rs 
V.  Burpee,  24  Colo.  57,  48  Pac.  539; 
Harkness  v.  Hutcherson,  90  Tex.  383, 
38  S.  W.  1 120;  Smith  V.  Ormsby,  20 
Wash.  396,  55  Pac.  570. 

Matters  of  Set-off.  —  The  principle 
stated  in  the  text  does  not  apply  to 
set-oflfs  which  may  themselves  be 
made  the  subject  of  separate  and  in- 
dependent suit ;  so  that  a  defendant 
who  has  demands  against  a  plaintiff 
which  may  be  filed  by  way  of  set-off 
is  not  obliged  to  avail  himself  of  this 
privilege,  but  may  bring  a  separate 
action  thereon.  D^  Sylva  v.  Henry, 
3  Port.  (Ala.)  132;  Minor  v.  Wal- 
ter,   17   Mass.   237 ;    Baker  v.   More- 
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(3.)  Matters  Involved  in  Issue.  —  By  "  the,  matter  in  issue  "  is  meant 
that  on  which  tlie  plaintiff  i)roceeds  by  his  action,  and  which  defend- 
ant controverts  by  his  pleadings,^'''  and  whatever  is  fairly  within  the 
scope  of  the  pleadings  in  a  suit  will  be  treated  as  an  adjudication." 

(4.)  Judgment  Not  Embraced  in  the  Issue.  —  A  judgment  or  decree 
outside  of  the  issue  or  issues  made  in  the  cause  is  to  that  extent 


house,  48  Mich.  334,  12  N.  W.  170; 
Robinson  v.  Tuttle,  2  Hask.  76,  20 
Fed.  Cas.  No.  11,968a;  Hobbs  v. 
Duff,  23  Cal.  596;  Emmerson  v.  Her- 
riford,  8  Bush  (Ky.)  229;  Richard- 
son V.  Gurney,  9  La.  285;  Douglass 
V.  First  Nat.  Bank  of  Hastings,  17 
Minn.  35 ;  IMason  v.  Summers,  24 
Mo.  App.  174;  Uppfalt  V.  Woremann, 
30  Neb.  189,  46  N.  W.  419;  Culver 
V.  Barney,  14  Wend.  161 ;  Blackwell 
Durham  Tobacco  Co.  v.  McElwee,  94 
N.  C.  425;  Hill  V.  Cooper,  6  Or.  181 ; 
Anderson  v.  Rogge  (Tex.  Civ.  App.), 
28  S.  W.  106;  Ragsdale  v.  Hagy,  9 
Gratt.    (Va.)  409. 

Conclusive  Against  All  Defenses 
Not  Themselves  Causes  of  Action 
Which  Might  Have  Been  Relied  On. 
Tucker  v.  Carr,  20  R.  I.  477,  40  Atl. 
I,  78  Am.  St.  Rep.  893;  Morrill  v. 
Morrill,  20  Or.  96,  25  Pac.  362,  23 
Am.  St.  Rep.  95 ;  Tadlock  v.  Eccles, 
20  Tex.  782,  y:^  Am.  Dec.  213;  Jones 
V.  Terry,  43  Ark.  230;  Howcott  v. 
Pettit,  106  La.  530,  31  So.  61 ;  Phipps 
V.  Oprandy,  69  App.  Div.  497,  74  N. 
Y.  Supp.  985. 

Where  plaintiff  recovered  a  judg- 
ment against  defendant  for  breach 
of  warranty,  a  defense  that  defendant 
did  not  execute  the  deed,  that  she 
never  owned  the  land,  and  did  not 
exchange  it  for  property  belonging 
to  plaintiff,  but  that  others  were  the 
grantors,  she  signing  the  deed  only 
as  a  witness,  and  without  reading  it, 
cannot  be  set  up  in  a  collateral  pro- 
ceeding to  set  aside  a  conveyance  as 
fraudulent  and  to  enforce  the  judg- 
ment, since  the  defense  should  have 
been  interposed  in  the  former  action. 
Swinford  v.  Teegarden,  159  Mo.  635, 
60  S.  W.  1089. 

After  the  defendants  recovered 
judgment  against  the  plaintiff,  upon 
a  writ  containing  an  account  an- 
nexed   for     items     of     merchandise, 


SI 


plaintiff  sued  defendants  for  an  al- 
leged breach  of  contract  of  bailment, 
claiming  that  the  merchandise,  the 
price  of  which  was  sued  for  and  re- 
covered in  the  former  action,  was 
left  with  him  on  sale  by  the  defend- 
ants ;  he  agreeing  to  account  for  such 
portions  of  the  merchandise  as  should 
be  sold  by  him,  and  to  return  to  de- 
fendants such  portion  thereof  as  he 
should  not  sell.  Held,  that  the  judg- 
ment in  the  former  suit  was  a  bar 
to  the  action,  since,  if  the  merchan- 
dise was  left  with  the  plaintiff  on 
sale,  he  could  have  proved  that  fact 
in  defense  of  the  former  action. 
White  V.  Savage,  94  Me.  138,  47  Atl. 
138. 

In  many  states  in  suits  before  jus- 
tices of  the  peace  the  off-sets  must  be 
filed,  if  not  in  excess  of  the  juris- 
diction of  a  justice,  and  if  not  filed 
the  right  of  action  thereon  is  barred 
by  the  judgment  of  the  justice.  Mor- 
ton V.  Bailey,  2  111.  213,  27  Am.  Dec. 
767;  Lathrop  v.  Hayes,  57  111.  279; 
Rightcr  V.  Van  Riper,  3  N.  J.  L.  715 ; 
Sipley  V.  Wass,  47  N.  J.  L.  187; 
Douglas  z'.  Hoag,  i  Johns.  (N.  Y.) 
283;  Devinney  v.  Jelly,  Tapp.  (Ohio) 
159;  Slyhoof  7'.  Flitcraft,  i  Ashm. 
(Pa.)  171;  White  v.  Johnson,  2 
Ashm.  (Pa.)  146;  Herrings.  Adams, 

5  Watts  &  S.  (Pa.)  459- 

56.  King  V.  Chase,  15  N.  H.  9,  41 
Am.  Dec.  675.  The  "  matter  in  issue," 
within  the  rule  that  a  judgment  is 
an  adjudication  on  all  matters  in  is- 
sue, is  that  ultimate  fact  or  state  of 
facts  in  dispute  on  which  the  ver- 
dict or  finding  is  predicated.  Smith 
V.  Town  of  Ontario,  4  Fed.  386. 

57.  City  of  Aurora  v.  West,  7 
Wall.    (U.    S.)    82;    Four    Hundred 

6  Twenty  Min.  Co.  v.  Bullion  Min. 
Co.,   3    Sawy.   634,  9   Fed.    Cas.    No. 
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beyond  the  court's  jurisdiction,  and  is  therefore  void;"'®  and  hence 
as  a  matter  of  evidence  by  way  of  former  adjudication  is  not  admis- 
sible.^" 

(5.)  Matters  Incident  to  Judgment.  —  Every  matter  which  is  an 
essential  incident  of  the  controversy,  and  which  must  necessarily 
have  been  considered  and  determined  in  order  to  the  rendition  of 
a  decision,  will  be  regarded  as  having  been  adjudicated.*^" 


58.  Sanders  v.  Logue,  88  Tenn. 
355,  12  S.  W.  722.  In  Metcalf  v. 
Hart,  3  Wyo.  513.  27  Pac.  900,  31 
Pac.  407,  31  Am.  St.  Rep.  122.  Con- 
away,  J.,  quoting  from  Black  on 
Judgments  approvingly,  says:  "Be- 
sides jurisdiction  of  the  person  of 
the  defendant  and  of  the  general  sub- 
ject-matter of  the  action,  it  is  neces- 
sary to  the  vaHdity  of  a  judgment 
that  the  court  should  have-  had  juris- 
diction of  the  precise  question  which 
the  judgment  assumes  to  decide,  or 
of  the  particular  remedy  or  relief 
which  it  assumes  to  grant.  In  other 
words,  a  judgment  which  passes  on 
matters  entirely  outside  the  issue 
raised  in  the  record  is  so  far  invalid.  " 

59.  Connecticut.  —  Dickinson  v. 
Hayes.  31  Conn.  417. 

Illinois.  —  Baldwin  v.  Hanecy,  104 
111.  App.  84;  Russell  V.  Epler,  10  111. 
App.  304. 

Maryland.  —  Shryock  v.  Hensel,  95 
Md.  614,  53  Atl.  412. 

Massachusetts.  —  Standish  v.  Par- 
ker, 19  Mass.  20,  13  Am.  Dec.  393; 
Watts  z'.  Watts,  160  Mass.  464,  36 
N.  E.  479,  39  Am.  St.  Rep.  509,  23 
L.  R.  A.  187. 

Nebraska.  —  Malone  v.  Garver, 
92  N.  W.  726. 

North  Carolina.  —  Debnam  v.  Chit- 
ty,  131  N.  C.  657,  43  S.  E.  3- 

Rhode  Island.  — City  of  Provi- 
dence V.  Adams,  11  R.  I.   190- 

60.  United  States.  —  Conklin  v. 
Wehrman,  43  Fed.  12;  O'Hara  r. 
Mobile  &  O.  R.  Co.,  75  Fed.  130;  St. 
Joseph  Union  Depot  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  89  Fed.  648 ;  New 
Dunderberg  Min.  Co.  v.  Old,  97  Fed. 
150;  Geer  v.  Ouray  Co.,  97  Fed.  435; 
Aetna  L.  Ins.  Co.  v.  Hamilton  Co., 
117  Fed.  82;  Raphael  v.  Trask,  118 
Fed.  678. 
Alabama.  —  Perry     v.     King,     117 

Vol.  VII 


Ala.  533,  23  So.  783;  Chambcrlin  v. 
Gaillard,  26  Ala.  506;  Haas  v.  Tay- 
lor, 80  Ala.  459,  2  So.  633;  Blood- 
good  V.  Grasey,  31  Ala.  575;  Hutch- 
inson  V.   Dearing,   20  Ala.   798. 

California.  —  Reed  v.  Cross,  116 
Cal.  473,  48  Pac.  491 ;  People  v. 
Beaudry,  91  Cal.  213,  27  Pac.  610. 

Connecticut.  —  Cort  v.  Tracy,  8 
Conn.  268,  20  Am.  Dec.  no;  Bell  v. 
Raymond,   18  Conn.   91. 

Georgia.  —  Perry  v.  McLenden,  62 
Ga.  598 ;  Flannery  v.  Baldwin  Fer- 
tilizer Co.,  94  Ga.  696,  21  S.  E.  587. 

Illinois.  —  Union  Pac.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  164  111. 
88,  45  N.  E.  488;  Campbell  v.  Wil- 
son, 195  111.  284,  63  N.  E.  103;  Muel- 
ler z'.   Henning,    102   111.   646. 

Indiana.  —  Ashmead  v.  Hurt,  125 
Ind.  566,  25  N.  E.  709;  Ferris  v. 
Udell,  139  Ind.  579,  38  N.  E.  180; 
Lemmon  v.  Osborn,  153  Ind.  172,  54 
N.  E.  1058;  Johnson  v.  Gibson,  78 
Ind.  282;  Marshall  v.  Stewart,  80 
Ind.  189. 

lozi'a.  —  Brant  v.  Plumer,  64  Iowa 
33,  19  N.  W.  842;  State  Nat.  Bank 
V.  Northwestern  Union  Packet  Co.,  35 
Iowa  226;  Mowry  v.  Wareham,  loi 
Iowa  28,  69  N.  W.  1 128. 

Kansas.  —  Sanford  v.  Oberlin  Col- 
lege, 50  Kan.  342,  31  Pac.  1089. 

Kentucky.  —  Burnett  v.  Com.,  21 
Ky.  L.  Rep.  695,  52  S.  W.  965 ; 
George  T.  Stagg  Co.  v.  E.  H.  Tay- 
lor, 24  Ky.  L.  Rep.  495,  68  S.  W. 
862. 

Louisiana.  —  Goodrich  v.  Hunton, 
31  La.  Ann.  582 ;  Mahan  v.  Accom- 
modation Bank,  26  La.  Ann.  34; 
Hamlet  v.  Fletcher,  36  La.  Ann.  551. 
Maryland.  —  Trayhern  v.  Colburn, 
66  Md.  277,  7  Atl.  459. 

Massachusetts.  —  Haven  v.  Grand 
Junction  R.  and  Depot  Co.,  12  Allen 
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2,2,7',  Biirlen  v.  Shannon,  99  Mass. 
200,  96  Am.  Dec.  y2Z :  Lea  v.  Lea, 
99  Mass.  493,  96  Am.  Dec.  772. 

Michigan.  —  Adams  v.  Cameron,  40 
Mich.  506;  Bond  v.  Markstrum,  102 
-Mich.  II,  60  N.  W.  282;  Peters  v. 
Youngs,  122  Mich.  484,  81  N.  W. 
263 ;  Gould  V.  Vaughau,  30  Mich.  376. 

Minnesota.  —  AlHs  v.  Davidson,  2^ 
Minn.  442;  Mitchell  v.  Chisholm,  57 
Minn.  148,  58  N.  VV.  873;  Irish- 
.American  Bank  v.  Ludlum,  56  Minn. 
317,  57   N.  W.  927. 

Mississippi.  —  Stewart  v.  Stebbins, 
30  Miss.  66. 

Missouri.  —  State  ex  rel.  Reeves  v. 
Barker,  26  Mo.  App.  487 ;  Baubie  v. 
Ossman,  142  Mo.  499,  44  S.  W.  2i^\ 
Donnell  v.  Wright,  147  Mo.  639,  49 
S.  W.  874. 

Nezv  Jersey.  —  Manning  v.  Port 
Reading  R.  Co.,  54  N.  J.  Eq.  46,  33 
Atl.  802. 

New  York.  —  Collins  v.  Bennett, 
46  N.  Y.  490;  Tuska  V.  O'Brien,  68 
N.  Y.  446;  Coutant  v.  Peaks,  2  Edvv. 
Ch.  330;  Pray  v.  Hegeman,  98  N. 
Y.  351;  American  Grocery  Co.  v. 
Pirkl,  25  Misc.  727,  55  N.  Y.  Supp. 
606;  Hawkins  v.  Ringler,  47  App. 
Div.  262,  62  N.  Y.  Supp.  56;  Conant 
V.  Jones,  50  App.  Div.  336,  64  N.  Y. 
Supp.  189;  Bush  V.  Coler,  60  App. 
Div.  47,  69  N.  Y.  Supp.  684;  Chester 
V.  Buffalo  Car  Mfg.  Co.,  70  App. 
Div.  443,  75  N.  Y.  Supp.  428;  Charles 
V.  Lowenstein,  26  How.  Pr.  29. 

North  Carolina.  —  Windly  v.  Bon- 
ner, 99  N.  C.  54,  5  S.  E.  233;  Young 
V.  Griffilh,  84  N.  C.  715;  Wilkinson 
V.  Brinn,  124  N.  C.  722,,  32  S.  E.  966. 

Ohio.  —  Lore  i'.  Truman,  10  Ohio 
St.  45- 

Oregon.  —  Finley  v.  Houser,  22 
Or.  562,  30  Pac.  494. 

Pennsylvania.  —  Diehl  v.  Holben, 
39  Pa.  St.  213;  Cyphert  v.  McClune, 
22  Pa.  St.  195;  Overseers  of  La- 
porte  Borough  v.  Overseers  of  Hills- 
grove  Twp.,  95  Pa.  St.  269;  Weaver 
V.  Lutz,  102  Pa.  St.  595 ;  Rauwolf  v. 
Glass,  184  Pa.  St.  227,  39  Atl.  79; 
Church's  Appeal,  7  Atl.  751 ;  Hamner 
V.  Griffith,  I  Grant  Cas.  193. 

Rhode  Island.  —  Sherman  v.  Sher- 
man, 18  R.  I.  504,  30  Atl.  459. 

South  Carolina.  —  City   Council  of 


Charleston  v.  Price,  i  McCord  299; 
Pralher  v.  Owens,  i  Cheves  236; 
Faust  V.  Faust,  31  S.  C.  576,  10  S.  E. 
262;  Willis  V.  Tozcr,  44  S.  C.  I,  21 
S.  E.  617. 

South  Dakota.  —  Howard  v.  City 
of  Huron,  6  S.  D.  180,  60  N.  W.  803. 

Tennessee.  —  Vance  v.  McNabb 
Coal  &  Coke  Co.  (Tcnn.  Ch.),  48 
S.  W.  235. 

Texas.  —  Holt  v.  Clemmons,  3 
Tex.  423 ;  Holt  v.  Payne,  3  Tex.  478 ; 
Sawyer  v.  Boyle,  21  Tex.  28;  Ham- 
mer V.  Woods,  6  Tex.  Civ.  App.  179, 
24  S.  W.  942. 

Utah.  —  I^hi  Irr.  Co.  v.  Moyle,  4 
Utah  327,  9  Pac.  867. 

Vermont. — Town  v.  Lamphere,  34 
Vt.  36s ;  Town  of  St.  Albans  v.  Bush, 
4  Vt.  58,  23  Am.  Dec.  246;  Church 
V.   Chapin,   35    Vt.   223. 

Virginia.  —  Findlay  v.  Trigg,  83 
Va.  539,  3  S.  E.  142. 

J^Vest  Virginia.  —  Corrothers  z'. 
Sargent,  20  W.  Va.  351 ;  Blake  v. 
Ohio  R.  R.  Co.,  47  W.  Va.  520,  35 
S.  E.  953- 

Wisconsin.  —  McFarland  v.  Rog- 
ers, I  Wis.  452. 

The  plaintiff,  as  a  taxpayer, 
brought  an  action  against  the  comp- 
troller of  New  York  City  and  against 
judgment  creditors,  under  Laws  1892, 
c.  301,  to  restrain  the  comptroller 
from  paying  judgments  which  plain- 
tiff alleged  had  been  illegally  entered 
b}'  confession,  in  that  the  corporation 
counsel,  who  consented  to  the  enter- 
ing of  the  judgments,  was  without 
authority  to  do  so;  and,  on  a  de- 
murrer interposed  by  the  creditors  on 
the  ground  that  plaintiff  could  not 
maintain  the  action  without  alleging 
that  the  debts  were  not  justly  due, 
it  was  held  by  the  court  of  appeals 
that  the  complaint  stated  a  cause  of 
action.  Held,  on  a  subsequent  de- 
murrer by  the  comptroller  on  the 
ground  that  the  complaint  did  not 
allege  that  he  threatened  or  intended 
to  pay  the  judgments,  that  such  ques- 
tion was  involved  in  and  decided  on 
the  demurrer  by  the  creditors,  since 
the  decision  that  a  cause  of  action 
was  stated  against  the  creditors  nec- 
essarily determined    that     injunction 
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(6.)  Issues  Not  Material.  —  All  issues  (Ictcrmined  do  not  necessarily 
become  res  judicata.  The  rule  only  extends  to  those  necessary  to 
the  proper  determination  of  the  matter  involved;"^  so  that  if  a  judj,^- 
ment  purport,  in  express  terms,  to  settle  a  specific  fact  or  rule  of  law, 
and  either  was  immaterial  to  the  issue,  and  the  controversy  did  not 
depend  upon  it,  there  is  no  such  an  adjudication  as  will  bind  the 
parties  as  to  such  immaterial  matter  and  permit  its  use  as  evidence 
in  a  subsequent  controversy  between  them.*^- 

(7.)  Collateral  Matters.  —  It  follows  from  what  has  just  been 
stated*'^  that  an  adjudication  cannot  be  used  as  evidence  in  a  subse- 
quent suit  with  reference  to  matters  which  were  only  collaterally 
considered  in  the  former.*^* 


would  issue  against  the  comptroller. 
Bush  V.  Coler,  6o  App.  Div.  47,  69 
N.  Y.  Supp.  684. 

Judgment  in  Ejectment — A  judg- 
ment in  ejectment,  adjudging  plain- 
tiff entitled  to  possession  of  a  vein 
of  ore,  and  which  necessarily  deter- 
mined that  the  apex  of  such  vein 
was  within  the  boundary  of  plaintiff's 
claim,  is  conclusive  of  such  fact  in 
a  subsequent  action  between  the  par- 
ties to  recover  the  value  of  ore  al- 
leged to  have  been  taken  from  such 
vein  by  defendant.  New  Dunder- 
berg  Min.  Co.  v.  Old,  38  C.  C.  A.  89, 
97  Fed.  150.  See  Cromwell  v.  Sac 
Co.,  94  U.  S.  351 ;  Board  v.  Piatt, 
25  C.  C.  A.  87,  79  Fed.  567- 

Proposition  Assumed  to  Be  True. 
"  A  proposition  assumed  or  decided 
by  the  court  to  be  true,  and  which 
must  be  so  assumed  or  decided  in  or- 
der to  estabhsh  another  proposition 
which  expresses  the  conclusion  of  the 
court,  is  as  effectually  passed  upon 
and  settled  in  that  court  as  the  very 
matter  directly  decided.  "  Blake  v. 
Ohio  R.  R.  Co.,  47  W.  Va.  520,  35 
S.  E.  953 ;  Trustees  v.  Stocker,  42  N. 
J.  L.  115;  Tuska  V.  O'Brien,  68  N. 
Y.  446;  Burlen  v.  Shannon,  99  Mass. 
200,  96  Am.  Dec.  722 ',  Fuller  v.  East- 
man, 81  Me.  284,  17  Atl.  67;  Kelly 
r.  Donlin,  70  111.  378;  Hemenway  v. 
Wood,  53  Iowa  21,  3  N.  W.  794. 

61.  McDonald  v.  Bear  River  Etc. 
Co..  15  Cal.  145- 

62.  Woodgate  v.  Fleet,  44  N.  Y.  I. 

63.  I..  3.,  C,  f.,    (6.),  note  70. 

64.  United   States.  —  Williamson 
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V.  McCaldin  Bros.  Co.,  102  Fed.  63; 
Hopkins  v.  Lee,  6  Wheat.  109. 

/i/atfl^ia.  — Watts  v.  Rice,  75  Ala. 
289. 

Arkansas.  —  Shall  v.  Biscoe,  18 
Ark.   142. 

California.  —  Lillis  v.  Emigrant 
Ditch  Co.,  95  Cal.  553,  30  Pac.  1108. 

Connecticut.  —  Plotchkiss  v.  Nich- 
ols,  3   Day   138;   Kennedy  v.   Scovil, 

14  Conn.  61. 

Georgia.  —  Evans  v.  Birge,  11  Ga. 
265 ;  Bradley  v.  Briggs,  55  Ga.  354- 

Illinois.  —  Voge  v.  Breed,  14  111. 
App.  538;  Ryan  v.  Potwin,  62  111. 
App.  134. 

lozva.  —  Haight  v.  City  of  Keokuk, 
4   Iowa   199. 

Maine.  —  Hobbs  v.  Parker,  31   Me. 

14.3- 

Maryland.  -  Singery  v.  Attorney- 
General,  2  Har.  &  J.  487. 

Massachusetts.  —  Minor  v.  Walter, 
17  Mass.  237;  Badger  v.  Titcomb,  32 
Mass.  409,  26  Am.   Dec.  611. 

Michigan.  —  Zabel  v.  Harshman, 
68  Mich.  272,  42  N.  W.  44. 

Minnesota.  —  Marvin    v.     Dutcher, 

26  Minn.  391,  4  N.  W.  685. 
Mississippi.  —  Fisher  v.   Leach,    18 

Miss.   313;   Land  v.   Keirn,  52  Miss. 

341- 

Missouri.  —  Ridgley     v.      Stillwell, 

27  Mo.  128;  Fish  V.  Lightner,  44  Mo. 
268. 

Nezv  Hampshire.  —  King  v.  Chase, 

15  N.  H.  9,  41  Am.  Dec.  675. 
Pennsylvania.  —  Hibsham  zr.  Dulle- 

ban,  4  Watts  183 ;  Tams  v.  Lewis,  42 
Pa.  St.  402 ;  Blackmore  v.  Gregg,  10 
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D.  When  Decision  Not  Regarded,  as  on  Merits.  —  a.  Plea  in 
Abatement.  —  As  already  stated,"^  a  decision  to  be  regarded  as  an 
adjudication  must  have  been  made  on  the  merits  of  the  controversy. 
Thus  a  judgment  rendered  upon  a  plea  in  abatement  does  not  go 
to  the  merits."'"'  and  cannot,  therefore,  be  used  as  evidence  on  the 
ground  of  former  adjudication  touching  the  subject-matter  of  the 
suit.**^ 

b.  Nonsuit.  —  A  judgment  of  nonsuit,  whether  voluntary  or 
involuntary,  not  being  a  decision  on  the  merits,  cannot  be  used  as 
a  bar  to  a  subsequent  suit  for  the  same    cause    of    action.®*     But 


Watts  222,  36  Am.  Dec.  171 ;  Lentz 
V.  Wallace,  17  Pa.  St.  412,  55  Am. 
Dec.  569;  Appeal  of  Lewis,  67  Pa. 
St.  153. 

South  Carolina.  —  Hardin  v.  Clark, 
32  S.  C.  480,  II  S.  E.  304. 

IVest  I'irginia.  —  Western  M.  & 
M.  Co.  V.  Virginia  Cannel  Coal  Co., 
10  W.  Va.  250,  284. 

65.  I.,  3,  A.,  note  24. 

66.  United  States.  —  Graham  v. 
Spencer,  14  Fed.  603. 

lozva.  —  Atkins  v.  Anderson,  63 
Iowa  739,  19  N.  W.  323 ;  Boyer  v. 
Austin,  54  Iowa  402,  6  N.  W.  585. 

Missouri.  —  Garrett  v.  Greenwell, 
92  Mo.  120,  4  S.  W.  441 ;  Caruthers 
V.  Williams,  53  Mo.  App.   181. 

Vermont.  —  Hilliker  v.  Loop,  5 
Vt.  116,  26  Am.  Dec.  286;  Town  of 
Jericho  v.  Town  of  Underhill,  67  Vt. 
85,  30  Atl.  690,  48  Am.  St.  Rep.  804. 

67.  Atkins  v.  Anderson,  63  Iowa 
739,  19  N.  W.  323 ;  Dawson  v.  Quil- 
len,  43  Mo.  App.  118;  Bawyer  v. 
Austin,  54  Iowa  402,  6  N.  W.  585 ; 
Gowan  v.  Hanson,  55  Wis.  341,  13 
N.  W.  238;  Jordan  v.  Seifert.  126 
Mass.  25. 

When  Judgment  on  Plea  in  Abate- 
ment May  Be  Used  in  Bar  of  a  Sub- 
sequent Action. —  A  judgment  for 
plaintiff  in  an  action  against  a  debtor 
and  his  trustee  is  conclusive  where 
the  plea  of  the  debtor  setting  up  the 
objection  that  the  action  was  brought 
in  a  county  other  than  that  in  which 
the  trustee  resided  or  had  his  place 
of  business,  was  overruled,  and  no 
appeal  was  taken.  Dole  v.  Boutwell, 
I  Allen   (Mass.)   286. 

Where  defendant  in  a  suit  at  law 
pleaded  in  abatement  for  non-joinder 


of  parties,  which  plea,  on  issue 
joined,  was  not  sustained,  the  rec- 
ord was  received  in  evidence,  in  a 
suit  in  this  court  to  enforce  the  judg- 
ment, as  a  bar  to  the  same  objection 
of  want  of  parties.  Dows  v.  Mc- 
Michael,  6  Paige   (N.  Y.)    139. 

Adjudication  of  Jurisdiction  on 
Plea  in  Abatement Where  evi- 
dence was  taken  on  the  plea  to  the 
jurisdiction,  and  it  was  overruled  by 
the  circuit  court,  the  judgment  is  con- 
clusive, and  the  question  of  jurisdic- 
tion cannot  be  litigated  in  a  subse- 
quent action  on  the  judgment.  Mc- 
Clure  V.  Paducah  Iron  Co.,  90  Mo. 
App.  567. 

68.  United  States.  —  Manhattan 
Life  Ins.  Co.  z\  Broughton,  109  U. 
S.  121 ;  Gardner  v.  Michigan  Cent. 
R.  Co.,  150  U.  S.  349 ;  Kelly  v.  Milan, 
127  U.  S.  139;  Evans  v.  Weiss,  2 
Wash.  C.  C.  342,  8  Fed.  Cas.  No. 
4572a ;  Emma  Silver  Min.  Co.  v. 
Emma  Silver  Min.  Co.  of  New  York, 
7  Fed.  401. 

Alabama. —  Beadle  v.  Graham,  66 
Ala.   99;    Wise   v.   Falkner,   45    Ala., 

471- 

Arkansas. — Hallum  v.  Dickinson, 
47   Ark.    120,   14   S.   W.   477. 

California.  —  Merritt  v.  Campbell, 
47  Cal.  542 ;  Fleming  v.  Hawley,  65 
Cal.  492,  4  Pac.  494. 

Colorado.  —  Westcott  v.  Bock,  2 
Colo.  335- 

Florida.  —  State  v.  Anderson,  26 
Fla.  240,  8  So.  I. 

Georgia.  —  Smith  v.  Floyd  Co.,  85 
Ga.  420,  II  S.  E.  850;  Hendrick  v. 
Clouts,  91   Ga.   196,   17  S.  E.   119- 

Illinois.  —  Spring  Valley  Coal  Co. 
V.  Patting,  210  111.  342,  71  N.  E.  371 ; 
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there  are  some  cases  which  iiold  that  a  judgment  of  nonsuit  after 
the  introduction  of  the  i)laintiff's  evidence,  and  going  to  the  suf- 
ficiency of  his  evidence  to  maintain  any  action  on  the  merits  of  the 
cause,  conckides  the  rights  of  the  parties,  and  may  be  used  as 
evidence  by   way  of   former   adjudication."'' 

c.  Dismissal  of  Suit  on  Motion  of  Plaintiff.  —  A  judgment  dis- 
missing a  suit  on  the  motion  of  the  plaintiff  without  a   hearing 


Holmes  z>.  Chicago  &  A.  R.  Co.,  94 
III.  439;  Bates  v.  Jenkins,  i  111.  411; 
Howes  V.  Austin,  35  111.  396. 

Indiana.  —  Crews  v.  Cleghorn,  13 
Ind.  438 ;  Daggett  v.  Robins,  2' 
Blackf.  415,  21  Am.  Dec.  752. 

Iowa.  —  Delany  v.  Reade,  4  Iowa 
292;  Mason  v.  Lewis,  i  Greene  494. 

Kentucky.  —  Harris  v.  Tiflfany,  8 
B.  JNIon.  225. 

Louisiana.  —  Baudin  v.  Roliff,  I 
Mart.  (N.  S.J  165,  14  Am.  Dec.  181; 
Thomas  v.  Callihan's  Heirs,  6  Mart. 
(N.  S.)  329;  Perrillat  v.  Puech,  2 
La.  428;  Gilbert  v.  Burg,  7  Rob.  15; 
Mills  V.  Webber,  7  Rob.  108;  Lynch 
V.  Kitchen,  2  La.  Ann.  843 ;  D'Arens- 
bourg  V.  Chauvin,  6  La.  Ann.  jj^,; 
Fisk  V.  Parker,  14  La.  Ann.  491 ;  Al- 
linet  V.  His  Creditors,  15  La.  Ann. 
130;  Eastin  V.  Succession  of  Osborn, 
26  La.  Ann.  153 ;  Weinberger  v. 
Merchants  Mut.  Ins.  Co.,  41  La. 
Ann.  31,  5  So.  728;  Johnson  v.  New 
Orleans,  50  La.  Ann.  920,  24  So.  635. 

Maine. — Brett  v.  Marston,  45  Me. 
401 ;  Haynes  v.  Jackson,  66  Me.  93 ; 
Inhabitants  of  Jay  v.  Inhabitants  of 
Carthage,  48  Ale.  353 ;  Pendergrass 
V.  York  Mfg.  Co.,  76  Me.  509;  Knox 
V.  Waldborough,  5  Me.  185 ;  Jay  v. 
Carthage,  48  Me.  353 ;  Haynes  v. 
Jackson,  66  Me.  93. 

Massachusetts.  —  Morgan  v.  Bliss, 
2  Mass.  Ill;  Bridge  v.  Sumner,  i 
Pick.  371  ;  Ensign  v.  Bartholomew,  I 
Mete.  274;  Jones  v.  Howard,  85  Mass. 
223;  Marsh  v.  Hammond,  93  Mass. 
483. 

Missouri.  —  Taylor  v.  Larkin,  12 
Mo.  103,  49  Am.  Dec.  119;  Ellington 
V.  Crockett,  13  Mo.  72 ;  Hudson-Kim- 
berly  Pub.  Co.  v.  Young,  90  Mo.  App. 

505. 

Nebraska.  —  Cheney  v.  Cooper,  14 
Neb.  415,  16  N.  W.  471. 
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Neti.'  Jersey.  —  Snowhill  v.  Hillyer, 

9  N.  J.  L.  38. 

New  York.  —  Youle  v.  Brotherton, 
ID  Johns.    T.6T, ;    Elwell   v.    McQueen, 

10  Wend.  519;  Bates  v.  Fellowes,  17 
N.  Y.  Sup.  Ct.  638;  Audubon  v. 
Excelsior  Ins.  Co.,  27  N.  Y.  216;  Rey- 
nolds V.  Garner,  66  Barb.  310;  Peo- 
ple V.  Vilas,  36  N.  Y.  459,  93  Am. 
Dec.  520. 

North  Carolina.  —  Gibbs  v.  Wil- 
liams, 53  N.  C.  391 ;  Wharton  v.  Cur- 
rituck Co.  Com'rs,  82  N.  C.  11; 
Prevatt  z'.  Harrelson,  132  N.  C.  250, 
43  S.  E.  800. 

Ohio.  —  Holland  v.  Hatch,  15  Ohio 
St.  464. 

Oregon.  —  Hughes  v.  Walker,  14 
Or.  481,  13  Pac.  450. 

Pennsylvania.  —  Hawes  v.  Tiernan, 
53  Pa.  St.  192;  Bournonville  v.  Good- 
all,  10  Pa.  St.  133;  Fisher  v.  Long- 
necker,  8  Pa.  St.  410. 

Rhode  Island.  —  Robinson  v.  Mer- 
chants Etc.  Co.,  16  R.  I.  217,  19  Atl. 
113- 

South  Carolina.  —  McEwen  v. 
Mazyck,  3  Rich.  L.  2rio;  Foreman  v. 
Sandifer,  i  Brev.  474;  Whaley  v. 
Stevens,  24  S.  C.  479. 

Texas.  —  Foster  v.  Wells,  4  Tex. 
Id  ;  Pillow  V.  Eliot,  25  Tex.  322. 

Utah.  —  Guthiel  v.  Gilmer,  27 
Utah  496,  76  Pac.  628. 

Washington.  —  Union  Bank  v. 
Nelson,  32  Wash.   208,  7:^   Pac.  2>y2. 

Wisconsin.  —  Gummer  z'.  Trustees 
of  Village  of  Omro,  50  Wis.  247,  6 
N.  W.  88s;  Gates  v.  Parmly,  93  Wis. 
294,  66  N.  W.  253 ;  Benware  v.  Town 
of  Pine  Valley,  53  Wis.  527,  10  N. 
W.  695. 

69.  Ordway  v.  Boston  &  M.  R.  Co., 
69  N.  H.  429,  45  Atl.  243 ;  Cartin  v. 
South  Bound  R.  Co..  43  S.  C.  221.  20 
S.  E.  979,  49  Am.  St.  Rep.  829;  Na- 
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or   trial   thereof   cannot   be   used   as   an   adjudication   in   bar   of   a 
subsequent  action  for  tlie  same  cause.''" 


pier  V.  Gidiere,  7  Rich.  Eq.  (S.  C.) 
254- 

70.  United  States.  —  Bingham  v. 
VVrlkins,  Crabbe  50,  3  Fed.  Cas.  No. 
1416;  Badger  v.  Badger,  i  Cliff.  237, 
2  Fed.  Cas.  No.  717;  Keller  v.  Stol- 
zenbach,  20  Fed.  47. 

Alabama. — Wise  v.  Falkner,  45 
Ala.  471 ;  Burgess  v.  American  Mtg. 
Co.,   iig  Ala.  669,  24  So.  727. 

Arkansas.  —  Martin  v.  Hodge,  47 
Ark.  378,  I  S.  W.  694,  58  Am.  Rep. 
763- 

California.  —  Pierce  v.  Hilton,  102 
Cal.  276,  36  Pac.  595- 

Colorado.  —  Martin  v.  McCarthy,  3 
Colo.  App.  2>7,  32  Pac.  551. 

Connecticut.  —  Anderson  v.  Greg- 
ory, 43  Conn.  61. 

Georgia.  —  Rudolph  v.  Underwood, 
88  Ga.  664,  16  S.  E.  55 ;  Alabama  G. 
S.  R.  Co.  V.  B  levins,  92  Ga.  522,  17 
S.  E.  836. 

Illinois.  —  Sheldon  v.  Van  Vleck, 
106  111.  45. 

Indiana.  —  Miller  v.  Mans,  28  Ind. 
194;  Walker  v.  Heller,  72)  Ind.  46; 
McWhorter  v.  Norris,  9  Ind.  App. 
490,  34  N.  E.  854. 

lozi-a.  —  Delany  v.  Reade,  4  Iowa 
292;  Dalhoff  V.  Coffman,  ^7  Iowa 
283 ;  Smith  v.  Swan,  69  Iowa  412,  29 
N.  W.  402;  Woodward  v.  Jackson, 
85  Iowa  432,  52  N.  W.  358. 

Kentucky.  —  Harris  v.  Tiffany,  8 
B.  Mon.  225 ;  Maddox  v.  Graham,  2 
Mete.  56. 

Maryland.  —  State  v.  Jenkins,  70 
Md.  472,   17  Atl.  392. 

Minnesota.  —  Phelps  v.  Winona  & 
,St.  P.  R.  Co.,  37  Minn.  485,  35 
N.  W.  273,  5  Am.  St.  Rep.  867. 

Mississippi.  —  Coffman  v.  Brown, 
15  Miss.  X25,  45  Am.  Dec.  299. 

Missouri.  —  Mumma  v.  Staudte,  36 
Mo.  App.  695. 

Nebraska.  —  Cheney  v.  Cooper,  14 
Neb.  415,  16  N.  W.  471 ;  Oliver  v. 
Lansing.  48  Neb.  338,  67  N.  W.  195. 

New  York.  —  Jones  z'.  Underwood, 
13  Abb.  Pr.  393;  Gillilan  v.  Spratt, 
41   How.  Pr.  27;  White  v.  Whiting, 


8  Daly  23;  Loeb  v.  Willis,  100  N.  Y. 
231,  3  N.  E.   177- 

Ohio.  —  McGatrick  v.  Wason,  4 
Ohio  St.  566. 

Pennsylvania.  —  Lowry  v.  McMil- 
lan, 8  Pa.  St.  157,  49  Am.  Dec.  501 ; 
Blair  v.  ]\IcLean,  25  Pa.  St.  77. 

South  Carolina.  —  Dunham  v.  Car- 
son, ^7  S.  C.  269,  15  S.  E.  960. 

Tennessee.  —  Jones  v.  Walker,  13 
Tenn.  427. 

Texas.  —  Scherff  v.  Missouri  Pac. 
R.  Co.,  81  Te.x.  471.  17  S.  W.  39, 
26  Am.  St.  Rep.  828 ;  Kopf  v.  Huck- 
ins,   II  Tex.  Civ.  App.  86,  32  S.  W. 

Virginia.  —  Coffman  v.  Russell,  4 
Munf.  207. 

West  I'irginia.  —  Seabright  v.  Sea- 
bright,  28  W.  Va.  412. 

Involuntary       Dismissal Where 

an  action  is  dismissed  on  motion  of 
defendant  because  the  complainant 
fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  plaintiff 
cannot  afterward  maintain  an  ac- 
tion to  enforce  the  same  right,  where 
the  legal  effect  of  the  complaint  in 
the  two  cases  is  identical,  and  all 
evidence  going  to  the  merits  of  the 
action  which  would  have  been  com- 
petent under  the  one  would  likewise 
be  competent  under  the  other.  Haug 
V.  Great  Northern  R.  Co.,  42  C.  C. 
A.   167,  102  Fed.  74. 

A  judgment  dismissing  a  case  be- 
cause the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant  either 
on  demurrer  or  motion  thereto,  is  not 
a  bar  to  a  subsequent  suit  on  the 
same  cause  of  action  wherein  the 
omitted  allegations  are  supplied.  Mc- 
Clung  V.  Hohl,  ID  Kan.  App.  93,  61 
Pac.  507. 

Under  Code    of    California The 

dismissal  of  an  action  under  Cal. 
Code  Civ.  Proc.  §  581,  for  failure  of 
plaintiff  to  appear,  which  §  582  de- 
clares shall  not  be  a  judgment  on  the 
merits,  is  not  a  bar;  nor  can  it  be 
pleaded  in  abatement  of  a  subsequent 
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d.  Dismissal  of  a  Bill  in  Equity.  —  A  final  decree  dismissin^:^  a 
bill  in  0(|uity  concludes  the  rijj^hts  of  the  i)arties  as  to  the  subject- 
matter  of  the  suit,  and  may  be  used  as  a  former  adjudication  of 
such  matter J^  unless  the  decree  of  dismissal  was  "  without  preju- 
dice,"'^" or   unless   it   appears   that   the   dismissal   was   upon   some 


action  for  the  same  cause.  Pyle  v. 
Piercy,  122  Cal.  383,  55  Pac.  141. 

A  Voluntary  Dismissal  Must  Not 
Be  Confounded  With  a  Retraxit. 
The  former,  as  shown  in  the  text, 
cannot  be  used  as  evidence  or  other- 
wise as  a  bar  to  a  subsequent  ac- 
tion, while  the  latter  is  available  for 
such  purpose.  Lowry  v.  McMillan, 
8  Pa.  St.  157,  49  Am.  Dec.  501  ;  Coff- 
man  v.  Brown,  7  Smed.  &  M.  (Miss.) 
125,  45  Am.  Dec.  299. 

The  Code  of  Colorado,  c.  10,  §166, 
provides  for  dismissal  or  nonsuit  by 
plaintiff  before  trial,  by  either  party, 
on  written  consent  of  the  other,  by 
the  court  when  plaintiff  fails  to  ap- 
pear and  defendant  does,  or  when 
on  trial  and  before  submission  plain- 
tiff abandons  the  case,  or  on 
motion  of  defendant  when  plain- 
tiff fails  to  prove  a  case  for  the  jury. 
Section  167  provides  that  in  all  other 
cases  judgments  shall  be  rendered 
on  the  merits.  Held,  no  alteration  of 
the  common-law  rule  that  a  judg- 
ment in  the  nature  of  a  retraxit  must 
be  entered  by  plaintiff  personally,  and 
cannot  be  effected  by  stipulation  of 
counsel,  so  as  to  bar  plaintiff's  sub- 
sequent action  on  the  same  cause. 
Hallack  v.  Loft,  19  Colo.  74,  34  Pac. 
568. 

Dismissal  for  Failure  to  Prosecute. 
]\IcBroom  v.  Sonimerville,  2  Stew. 
(Ala.)  515;  Mills  V.  Pettigrew,  45 
Kan.  573,  26  Pac.  2>2)\  Isaac  v.  Clarke, 
2  Gill  (Md.)  i;  Baird  v.  Bardwell, 
60  Miss.  164;  Philpott  V.  Brown,  16 
Neb.  387,  20  N.  W.  288;  Vought  v. 
Sober,  72>  Pa.  St.  49;  Cornell  v. 
Hartley,  41  W.  Va.  493,  23  S.  E.  789; 
Spear  v.  Door  Co.,  65  Wis.  298,  27 
N.  W.  60. 

71.  United  States.  —  Hepburn  v. 
Dunlop,  I  Wheat.  179;  Walden  v. 
Bowley,  14  Pet.  156. 

Arkansas.  —  Trapnall  v.  Burton,  24 
Ark.  371. 
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Delaware.  —  Cochran  v.  Couper,  2 
Del.  Ch.  27. 

Illinois.  —  Dickson  v.  Todd,  43  111. 
504;  Bradish  v.  Grant,  119  111.  606, 
9  N.  E.  ^2,2. 

Michigan.  —  Edgar  v.  Buck,  G5 
Mich.  356,  32  N.  W.  64. 

Missouri.  —  Helbing  v.  Helbing,  80 
Mo.  App.  2>27- 

Nebraska.  —  Carroll  v.  Patrick,  23 
Neb.  834,  37  N.  W.  671. 

Ne7i'  Mexico.  —  Parish  v.  New 
Mexico  Min.  Co.,  5  N.  M.  279,  21 
Pac.  654. 

Nezv  York.  —  Ogsbury  v.  La 
Farge,  2  N.  Y^  113. 

72.  United  States.  —  Shepherd  v. 
Pepper,  133  U.  S.  626;  Mobile  Co.  v. 
Kimball,  102  U.  S.  691  ;  Snyder  v. 
McComb,  39  Fed.  292 ;  Northern  Pac. 
R.  Co.  V.  St.  Paul  M.  &  M.  R.  Co., 
47  Fed.  536. 

Alabama.  —  Brock  v.  South.  &  N. 
A.  R.  Co.,  65  Ala.  79- 

Florida.  —  Epstein  v.  Ferst,  35  Fla. 
498,   17  So.  414. 

Indiana.  —  Elkhart  Car  Wks.  Co.  v. 
Ellis,  135  Ind.  205,  34  N.  E.  II. 

Kentucky.  —  O'Daniel  v.  O'Daniel, 
88  Ky.  185,  ID  S.  W.  638. 

Massachusetts.  —  Bigelow  v.  Win- 
so  r,   I   Gray  299. 

Rhode  Island.  —  Taylor  v.  Slater, 
21  R.  I.  104,  41  Atl.  looi. 

South  Carolina.  —  Bush  v.  Bush,  i 
Strob.  Eq.  377- 

Tennessee.  —  Mitchell  v.  Adams 
(Tenn.  Ch.  App.),  52  S.  W.  316; 
Young  V.  Cavitt,  54  Tenn.  18. 

When  a  suit  has  been  heard  on  its 
merits  and  a  final  judgment  rendered 
in  the  cause,  the  effect  of  such  a 
judgment  as  an  adjudication  cannot 
be  destroyed  by  the  use  of  the  lan- 
guage that  the  decision  is  rendered 
"  without  prejudice  to  the  right  of 
instituting  a  new  suit. '  Parsons  7'. 
Riley,  33  W.  Va.  464,  10  S.  E.  806; 


JUDGMENTS. 


809 


matter  of  defect  of  form  or  other  ground  not  going  to  the  merits 
of  the  cause." 

e.  Dismissal  of  Bill  in  Equity  on  the  Merits.  —  A  decree  dismissing 
a  bill  in  equity  on  the  merits  of  the  cause  will  be  treated  as  an 
adjudication  of  the  matters  in  controversy  between  the  parties,  and 
may  be  used  as  evidence  in  bar  of  a  subsequent  suit  for  the  same 
cause. ^^ 

f.  Dismissal  of  Suit  by  Agreement  of  Parties.  —  The  dismissal  of 
a  suit  by  agreement  of  the  parties  will  be  regarded  as  an  adjudi- 
cation of  the  merits,"  unless  it  appears  that  such  dismissal  was  not 


Stults  V.  Porst,  135  Ind.  297,  34  N. 
E.  1125. 

Dismissal  by  Plaintiff  After  Find- 
ing Made  by  the  Court After  the 

evidence  in  a  case  had  been  heard, 
and  the  judge  had  indicated  what  his 
findings  would  be,  but  before  he  had 
signed  the  findings,  plaintiff,  by  leave 
of  court,  dismissed  the  action  with- 
out prejudice.  Held,  that  such  pro- 
ceedings constituted  no  bar  to  a  sec- 
ond suit  on  the  same  cause  of  action. 
Louisville,  N.  A.  &  C.  R.  Co.  v. 
Wylie,  I  Ind.  App.  136,  27  N.  E.  122. 

73.  Bigelow  v.  Winsor,  i  Gray 
(Mass.)  299;  Timmons  v.  Turner,  55 
S.  C.  490,  2,3  S.  E.  571 ;  Case  v.  Wole- 
ben,  52  Iowa  389,  3  N.  W.  486;  Max- 
well V.  Clarke,  139  Mass.  112,  29  N. 
E.  224 ;  Dillard  v.  Dillard,  97  Va.  434, 
34  S.  E.  60. 

74.  United  States.  —  Durant  v. 
Essex  Co.,  7  Wall.  107;  Case  v. 
Beauregard,  loi  U.  S.  688;  Billings 
V.  Gilmer,  10  C.  C.  A.  579,  23  U.  S. 
App.  574,  62  Fed.  661. 

Connecticut.  —  Munson  v.  Munson, 
30  Conn.  425. 

Iowa.  —  Campbell  v.  Ayres,  18 
Iowa  2.^7. 

Maryland.  —  Royston  v.  Horner,  75 
Md.  557,  24  Atl.  25. 

Massachusetts.  —  Bigelow  z'.  Win- 
■sor,  I  Gray  299. 

Mississi{>pi.  —  Pugh  v.  Holt,  27 
Miss.  461 ;  Hodge  v.  Mitchell,  27 
Miss.  560,  61  Am.  Dec.  524. 

Nezi>  Hampshire.  —  Forist  v.  Bel- 
lows, 59  N.  H.  229. 

Nezv  York.  —  Ferine  v.  Dunn,  4 
Johns.  Ch.  140;  Holmes  v.  Remsen, 
7  Johns.  Ch.  286. 

North  Carolina.  —  Jenkins  v.  John- 
ston, 57  N.  C.  149. 


Presumption  as  to  Dismissal  on 
the  Merits. —  If  a  bill  in  equity  to 
redeem  land  from  a  mortgage,  re- 
quiring an  answer  under  oath,  has 
been  dismissed,  on  motion  of  plain- 
tiff and  without  the  knowledge  of  de- 
fendant, after  the  filing  of  the  an- 
swer and  after  the  e.xpiration  of  the 
time  when  by  the  rules  of  the  court 
plaintiff  was  entitled  to  file  a  replica- 
tion and  take  testimony,  the  decree 
for  defendants  is  conclusively  pre- 
sumed to  be  upon  the  merits,  and  is 
a  bar  to  a  subsequent  bill  for  the 
same  cause,  brought  by  the  same 
plaintiff  or  by  one  who  acquired  his 
title  pendente  lite.  Borrowscale  v. 
Tuttle,  5  Allen  (Mass.)  377. 

If  a  suit  in  equity  is  dismissed  by 
plaintiff  after  being  set  down  for 
final  hearing,  this  is  equivalent  to  a 
dismissal  on  the  merits,  unless  other- 
wise ordered  by  the  chancellor,  and 
may  be  pleaded  in  bar  to  another  suit. 
Phillips  V.  Wormley,  58  Miss.  398. 

75.  United  States.  —  Nashville  C. 
&  St.  L.  R.  Co.  V.  United  States,  113 
U.  S.  261 ;  United  States  v.  Par- 
ker, 120  U.  S.  89. 

California.  —  Merritt  v.  Campbell, 
47  Cal.  542;  Grossman  v.  Davis,  79 
Gal.  603,  21   Pac.  963. 

Colorado.  —  Ford  z'.  Roberts,  14 
Colo.  291,  23  Pac.  322. 

lozva.  —  Heironyrhus  v.  Heirony- 
mus,  64  Iowa  81,  19  N.  W.  8=;=;. 

Kentucky.  —  Bank  of  Com.  v.  Hop- 
kins, 2  Dana  395 ;  Jarboe  v.  Smith, 
10  B.  Mon.  257,  52  Am.  Dec.  541. 

Nevada.  —  Phillpotts  v.  Blasdel,  10 
Nev.  19. 

Nezv     Hampshire.  —  Bell    v.    New 
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England   Malt   Co.,  65   N.   H.  25,   17 
Atl.   1059. 

Neiv  York.  —  Murray  v.  Gibson,  22 
Hun  386;  Brooks  v.  City  of  New 
York,   57   Hun    104,    10   N.   Y.   Supp. 

rVrmoM/.  —  Pelton  i\  Mott,  11  \t. 
148,  34  Am.  Dec.  678. 

Virginia.  — Viooxcr  v.  Mitchell,  25 
Gratt.  387;  Wohlford  7-.  Compton,  79 
Va.  iii- 

Tinder  the  Statute  of  Nevada —  In 
United    States  v.    Parker,    120  U.    S. 
89,    construing    the    Statute    of    Ne- 
vada, the   court   says :     "  It  thus   ap- 
pears that  there  are  five  instances  in 
which  the  dismissal  of  an  action  has 
the  force  only  of  a  judgment  of  non- 
suit ;  '  in  every  other  case,'  the  statute 
provides,  '  the  judgment  shall  be  ren- 
dered on  the  merits.'     If  the  case  at 
bar  is  not  included  among  the  enu- 
merated cases  in  which  a  dismissal  is 
equivalent  to  a  nonsuit,  it  must  there- 
fore be  a  judgment  on  the  merits.  In 
the  present  case  the  suit  was  not  dis- 
missed  by   the    plaintif?    himself   be- 
fore trial,  nor  by  one  party  upon  the 
written  consent  of  the  other,  nor  by 
the    court    for    the    plaintifif's    failure 
to   appear   on    the    trial,   nor  by    the 
court   at    the    trial    for   an   abandon- 
ment by   the   plaintiff   of   his   cause; 
neither   was   it   a    dismissal    by    the 
court  upon  motion  of  the  defendant, 
on  the  ground  that  the  plaintiff    had 
failed  to  prove  a   sufficient   case   for 
the  jury  at  the  trial.      The  judgment 
was  rendered  upon  the  evidence  of- 
fered by  the  defendants,  which  could 
only  have  been  after  the  plaintiff  had 
made  out  a  prima  facie  case.       That 
evidence  was  passed   upon  judicially 
by  the  court,  who  determined  its  ef- 
fect to  be  a  bar  to  the  cause  of  ac- 
tion.    This    was     confirmed    by    the 
consent   of  the  attorney  representing 
the  United  States.     The  judgment  of 
dismissal  was  based  on  the  ground  of 
the   finding  of  the   court,   as   matter 
of  fact  and  matter  of  law,  that  the 
subject-matter  of  the   suit   had  been 
so  adjusted  and  settled  by  the  parties 
that    there    was    no    cause    of    action 
then  existing.     There  was  an  ascer- 
tainment   judicially   that  the   defense 
relied  upon  was  valid  and  sufficient. 
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and  consequently  was  a  judgment 
upon  the  merits,  finding  the  issue 
for  the  (lofendanLs." 

Effect  of  Judgment  Which  Recites 
That  the  Suit  is  "  Dismissed  Agreed." 
View  of  Supreme  Court  of  the 
United  States.  —  In  Haldeman  v. 
United  Stales,  91  U.  S.  584,  in  con- 
struing the  effect  of  a  judgment  re- 
citing the  dismissal  of  an  action,  us- 
ing the  words  "  dismissed  agreed,"' 
the  court  in  its  opinion  says :  "  It 
is  manifest  that  the  words  do  not  of 
themselves  import  any  agreement  to 
terminate  the  controversy,  nor  do 
they  imply  an  intention  to  merge  the 
cause  of  action  in  the  judgment. 
Suits  are  often  dismissed  according 
to  the  agreement  of  the  parties,  and 
a  general  entry  made  to  that  effect, 
without  incorporating  the  agreement 
in  the  record.,  or  even  placing  it  on 
file.  This  agreement  may  settle  noth- 
ing or  it  may  settle  the  entire  dis- 
pute. If  the  latter,  in  order  to  avail 
as  a  bar,  there  must  be  proper  state- 
ment to  that  effect.  But  the  general 
entry  of  the  dismissal  of  a  suit  by 
agreement  is  no  evidence  of  an  inten- 
tion to  abandon  the  claim  on  which 
it  is  founded,  but  rather  of  a  purpose 
to  preserve  the  right  to  institute  a 
new  suit  if  it  becomes  necessary.  It 
is  a  withdrawal  of  a  suit  on  tenns. 
These  terms  may  be  more  or  less  im- 
portant. They  may  refer  to  costs  or 
they  may  embrace  a  full  settlement 
of  the  contested  points." 

View  of  Some  of  the  State  Courts. 
It  is  held  by  some  of  the  state  courts 
that  a  judgment  reciting  that  the 
suit  is  "  dismissed  agreed  "  imports 
an  adjudication  of  the  merits  and 
that  such  judgment  is  a  bar  to  a  sub- 
sequent action  for  the  same  cause. 
Wohlford  V.  Compton,  79  Va.  S2i\ 
Hoover  v.  Mitchell,  25  Gratt.  (Va.) 
387 ;  Kentucky  v.  Bank  of  Com.,  2 
Dana  (Ky.)  395;  Siron  v.  Ruleman, 
2,2  Gratt.  (Va.)  215;  Jarboe  v.  Smith, 
10  B.  Mon.   (Ky.)  257,  52  Am.  Dec. 

541. 

In  Petthel  v.  McCullough,  49  W. 
Va.  520,  39  S.  E.  199,  Brannon,  P., 
delivering  the  opinion  of  the  court, 
says :  "  The  words  '  dismissed 
agreed  '  are  very  strong.  Though  the 
order  is  abbreviated,  so  far  as  it  goes 
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intended  by  the  parties  to  be  treated  as  a  decision  on  the  merits 
of  the  cause/® 

g.  Dismissal  for  Lack  of  Capacity  to  Sue.  —  Where  an  action  is 
dismissed  on  the  ground  tliat  the  plaintiff  is  wanting  in  capacity  to 
maintain  the  suit,  the  judgment  of  dismissal  is  not  regarded  as  an 
adjudication  so  as  to  be  used  as  evidence  against  the  maintenance 
of  a  subsequent  suit  upon  the  same  cause  of  action/' 

h.  Dismissal  for  Lack  of  Jurisdiction.  —  If  it  appears  that  a  suit 
has  been  dismissed  for  want  of  jurisdiction,  the  judgment  of  dis- 
missal will  be  no  bar  to  another  action  brought  in  a  court  having 
jurisdiction  of  the  subject-matter/® 

i.  Dismissal  Because  of  Defect  of  Parties.  —  Tf  it  appears  that 
there  is  a  defect  of  parties,  and  a  judgment  of  dismissal  is  entered 
on  this  ground,  such  judgment  does  not  render  the  subject-matter 
of  the  controversy   res  judicata?^     And  the  same  rule  obtains  as 


it  imports  compromise  and  adjust- 
ment and  a  decree  ending  the  case 
on  that  ground." 

See  in  this  connection  Tabler  v. 
Castle,  22  Md.  94. 

76.  Marshall  v.  Otto,  59  Fed.  249; 
Knox  V.  Waldoborough,  5  Me.  r85 ; 
Butchers'  Slaughtering  &  Melting 
Ass'n  V.  City  of  Boston,  137  Mass. 
186;  Hudson  z'.  Nashua,  62  N.  H. 
591 ;  Stockton  v.  Copeland,  30  W. 
Va.  674,  5  S.  E.  143;  Bishop  v.  Mc- 
Gillis,  82  Wis.  120,  51  N.  W.  1075. 

77.  Arkansas.  —  Hill  v.  Bryant,  61 
Ark.  203,  2,2.  S.  W.  506. 

California.  —  INIorrell  v.  Morgan,  65 
Cal.  575,  4  Pac.  580. 

lozva.  —  White  v.  Savery,  50  Iowa 
515- 

Missouri.  —  Lilly  v.  Tobbein,  103 
Mo.  477,  15  S.  W.  618,  23  Am.  St. 
Rep.  887. 

Nebraska.  —  Rodgers  v.  Levy,  36 
Neb.  601,  54  N.  W.   1080. 

Ne7u  York.  —  Robbins  v.  Wells,  26 
How.   Pr.   15. 

Tennessee.  —  Harris  v.  Columbia 
Water  &  Light   Co..  85    S.   W.   897- 

78.  United  States.  —  Walden  v. 
Bodley,   14  Pet.   156;  Gilmer  v.  City 

.of  Grand  Rapids,   16  Fed.   708. 

Alabama.  —  Waddle  v.  Ishe,  12  Ala. 
308. 

California.  —  Reynolds  v.  Lincoln, 
71  Cal.  183,  9  Pac.  176. 

Colorado.  —  Arthur  v.  Israel,  15 
Colo.  147,  25  Pac.  81,  22  Am.  St. 
Rep.  381 ;  Wilson  v.  Hawthorne,     14 


Colo.  530,  24  Pac.  548,  20  Am.  St. 
Rep.  290;  Buchanan  v.  Plow  Co.,  6 
Colo.  App.  34,  39  Pac.  899. 

Illinois.  —  Jones  v.  Hunter,  32  111. 
App.  445- 

/o«a.  —  Keokuk  &  N.  W.  R.  Co. 
7».  Donnell,  77  Iowa  221,  42  N.  W. 
176. 

Maryland.  —  Schindel  v.  Suman, 
13  :Md.  310. 

Michigan.  —  Way  v.  Stebbins,  47 
Mich.  296,  II  N.  W.  166. 

Minnesota.  —  Duxbury  v.  Dahle,  78 
Minn.  427,  81    N.  W.   198. 

Missouri.  —  Hope  v.  Blair,  105 
Mo.  85,  16  S.  W.  595,  24  Am.  St. 
Rep.  366;  Gaffery  v.  Choctaw  Coal  & 
Min.  Co.,  95  Mo.  App.  174,  68  S.  W. 
1049. 

Nebraska.  —  Pence  v.  Uhl,  11  Neb. 
320,  9  N.  W.  40. 

New  Jersey.  —  Elmendorf  v.  El- 
mendorf,  58  N.  J.  Eq.  113,  44  Atl. 
1 6a. 

North  Carolina.  —  Brickhouse  v. 
Sutton,  99  N.  C.  103,  5  S.  E.  380,  6 
Am.  St.  Rep.  497. 

Pennsylvania.  —  Weigley  v.  CofF- 
man,  144  Pa.  St.  489,  22  Atl.  919,  27 
Am.  St.  Rep.  667. 

Tennessee.  —  Estill  z'.  Taul,  10 
Tenn.  466,  24  Am.  Dec.  498. 

Texas.  —  Seitz  v.  IMcKenzie,  4 
Tex.  Civ.  App.  81,  22  S.  W.  104. 

79.  United  States.  —  St.  Romes  v. 
Levee  Steam  Cotton  Press  Co.,  127 
U.  S.  614. 

Louisiana.  —  Weinberger     v.    Mer- 
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to  a  defect  in  the  pleading,*^  or  a  failure  to  prosecute  the  action.*^ 
j,  Dis)iiissal  After  Demurrer  Sustai)ied.  —  if  the  plainlitl,  on  hia 
own  motion,  dismiss  his  suit  after  a  demurrer  to  his  declaration  or 
complaint  has  been  sustained,  the  judgment  of  dismissal  will  not 
conclude  his  rights  and  authorize  its  use  as  a  former  adjudication 
in  a  subsequent  action  for  the  same  cause.*^ 

k.  Dismissal  on  .Ippeal  lifter  Judgment  by  a  Justiee  of  the  Peace. 
If  after  a  judgment  has  been  rendered  by  a  justice  of  the  peace  and 
an  appeal  has  been  taken  therefrom  to  an  a])pellate  court  in  which 
the  cause  must  be  tried  de  novo,  the  plaintiff,  after  such  appeal, 
dismiss  the  suit,  the  judgment  rendered  by  the  justice  is  necessarily 
vacated  by  the  appeal,  and  cannot  be  used  as  a  former  adjudication 
if  sought  to  be  relied  on  as  such  in  a  subsequent  action  for  the 
same  cause. ^^ 

1.  Dismissal  After  Verdict  and  Nezv  Trial  Awarded.  —  In  most 
cases  a  judgment  dismissing  an  action  in  which  a  verdict  has  been 
rendered  and  set  aside,  and  a  new  trial  awarded,  leaves  the  contro- 
versy open  to  future  litigation,  and  cannot,  therefore,  be  used  as 
evidence  by  way  of  former  adjudication,  and  thus  bar  the  mainte- 
nance of  a  subsequent  action  for  the  same  cause. ^* 


chants    Mut.  Ins.    Co.,   41    La.   Ann. 
31,  5  So.  728. 

Nezv  York.  —  Wheeler  v.  Ruck- 
man,  30  N.  Y.  Super.  Ct.  447 ;  O'Con- 
nor V.  National  Ice  Co.,  56  N.  Y. 
Super  Ct.  410,  4  N.  Y.  Supp.  537- 

Pennsylvania.  —  Fleming  v.  Insur- 
ance Co.,   12  Pa.  St.  391. 

Texas.  —  Nickelson  v.  Ingrahm,  24 
Tex.  630. 

80.  Illinois.  —  Vanlandingham  v. 
Ryan,  17  111.  25 ;  Smalley  v.  Edey, 
19  111.  207;  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Hoyt,  50  III-  App.  583. 

Kentucky.  —  Kendal  v.  Talbot,  i  A. 
K.  Marsh.  321 ;  Birch  v.  Funk,  59 
Ky.  544;  Pepper  v.  Donnelly,  87  Ky. 
259,  8  S.  W.  441. 

Massachusetts.  —  Soper  v.  Man- 
ning, 158  Mass.  381,  33  N.  E.  516. 

Minnesota.  —  Gerish  v.  Pratt,  6 
Minn.  53. 

Mississippi.  —  Perry  v.  Lewis,  49 
Miss.  443. 

Missouri.  —  Wells  f .  Moore,  49 
Mo.  229. 

Nebraska.  —  Garneau  i'.  Moore,  39 
Neb.  791,  58  N.  W.  438. 

Ohio.  —  Moore  v.  Dunn,  41  Ohio 
St.  62. 

Virginia.  —  Karn     v.     Rorer     Iron 
Co.,  86  Va.  754,  n  S.  E.  43 1- 
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Judgment  on  Merits  —  Defects  in 
Pleadings  Will  Not  Affect  when 
offered  in  a  subsequent  action  as  a 
former  adjudication  of  the  matter  in 
controversy  in  such  subsequent  ac- 
tion. Figge  V.  Rowlen,  84  111.  App. 
238,  185  111.  234,  57  N.  E.  195- 

81.  See  authorities  cited  under 
note  70. 

82.  Sivers  r.  Sivers,  97  Cal.  518, 
32  Pac.  571 ;  Gallup  v.  Lichter,  4 
Colo.  App.  296,  35  Pac.  985 ;  Allison 
z>.  Hess,  28  Iowa  388 ;  Bowen  v. 
Duffie,  66  Iowa  88,  23  N.  W.  277; 
IvIcGatrick  v.  Wason,  4  Ohio  St.  566; 
O'Hara  v.  Parker,  27  Or.  156,  39 
Pac.  1004. 

83.  Lake  Erie  &  W.  R.  Co.  v. 
Sellman,  51  111.  App.  617;  Curtiss  v. 
Beardsley,  15  Conn.  518;  Dossett  v. 
Miller,  35  Tenn.  72;  Fagan  v.  Mc- 
Tier,  81  Ga.  73,  6  S.  E.  I77- 

84.  California.  —  Hidden  v.  Jor-' 
dan,  28  Cal.  301. 

Illinois.  —  Edwards  v.  Edwards,  22 
111.   121. 

Indiana.  —  Pittsburg,  Ft.  W.  &  C. 
R.  Co.  V.  Swinney,  91  Ind.  399. 

Minnesota.  ■ —  Phelps  v.  Winona  & 
St.  P.  R.  Co.,  37  Minn.  485.  35  N.  W. 
273,  5  Am.  St.  Rep.  867;  Winona  v. 
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m.  Dismissal  on  Appeal  Which  Only  Suspends  the  Operation  of 
the  Judgment.  —  An  order  or  judgment  dismissing  an  appeal  which 
only  suspends  the  operation  of  a  judgment  leaves  such  judgment 
in  full  force  and  efifect ;  and  its  use  by  way  of  former  adjudication 
is  not  afifected  by  the  dismissal  of  the  appeal  f^  unless,  of  course, 
the  lower  court  was  without  jurisdiction  to  render  any  judgment  in 
the  cause.*® 


Minnesota  R.  Const.  Co.,  27  Minn. 
415,  6  N.  W.  795,  8  N.  W.  148. 

Missouri.  —  Norton  v.  Bohart,  105 
Mo.  615,   16  S.  W.  598. 

North  Carolina.  —  Stewart  v.  Reg- 
ister, 108  N.  C.  588,  13  S.  E.  234. 

Virginia.  —  Cofifman  v.  Russell,  4 
Mnnf.  207. 

Dismissal  of  Action  to  Try  Title 
Under  Statute  Giving  Defeated  Party 
Another  Trial.  — In  Ferris  v.  Udell, 
139  Ind.  579,  38  N.  E.  iSo,  the  court 
in  the  course  of  its  opinion  says : 
"  Appellees  concede  that  in  ordinary 
cases  the  granting  of  a  new  trial,  and 
the  subsequent  dismissal  of  the  cause 
by  the  plaintiff,  effectually  extin- 
guishes the  judgment  previously  re- 
covered in  the  case.  But  they  insist 
that  in  actions  like  the  present,  to 
recover  possession  of  or  quiet  title  to 
real  estate,  where  the  statute  confers 
the  right  on  the  defeated  party  to 
demand  the  vacation  of  the  judgment 
in  order  that  he  may  have  one  more 
trial,  regardless  of  the  merits  of  the 
cause,  the  plaintiff  obtaining  su'ch  an 
order  cannot  proceed  to  use  it  for  an 
entirely  different  purpose,  by  dismiss- 
ing a  suit,  the  merits  of  which  have 
once,  on  a  fair  trial,  been  determined 
against  him,  and  which  he  fears  will 
be  determined  the  same  way  on  a 
second  trial.  Under  a  statute  very 
similar  to  ours  it  has  been  held  that 
such  a  dismissal  after  the  grant  of  a 
new  trial  as  of  right  has  the  effect  of 
restoring  the  conclusive  character  of 
the  vacated  judgment,  on  the  ground 
that  it  was  only  vacated  for  the  one 
purpose  under  the  statute,  and  that 
was  to  allow  the  defeated  plaintiff 
one  more  trial,  and  only  one,  if  he 
chose  to  avail  himself  thereof,  and  if 
he  did  not  so  choose  he  must  be  held 
bound  by  the  previous  judgment,  and 
abide  by  it.     Cunningham  v.  City  of 


Milwaukee,  13  Wis.  133;  Eraser  v. 
Weller,  6  McLean  11,  9  Fed.  Cas. 
No.  5064.  These  decisions  com- 
mend themselves  to  our  sense  of  jus- 
tice and  right.  A  contrary  ruling 
would  turn  a  statute  intended  as  a 
shield  against  mistakes  in  the  trial  of 
real  estate  cases,  by  permitting  one 
new  trial  without  cause,  into  a  sword 
of  wrong  and  oppression,  by  which 
a  plaintiff  might  get  any  number  of 
trials  of  the  same  matter.  The  leg- 
islature certainly  never  intended  any 
such  a   thing." 

85.  Arkansas.  —  Burgess  v.  Poole, 
45  Ark.  372. 

Colorado.  —  Pueblo  Chicago  Lum. 
Co.  V.  Danziger,  7  Colo.  App.  149, 
42  Pac.  683. 

Florida.  —  County  Com'rs  v.  Fries, 
22  Fla.  303. 

Iowa.  —  Austin  v.  Walker,  61  Iowa 
158,  16  N.  W.  65;  Watson  v.  Rich- 
ardson, no  Iowa  698,  80  N.  W.  416. 

Michigan.  —  Cummerford  v.  Paul- 
us.  66  Mich.  648,  2,3  N.  W.  741. 

Vermont.  —  Catlin  v.  Taylor,  18 
Vti  104. 

86.  Reading  v.  Price,  3  J.  J. 
Marsh.  (Ky. )  61,  19  Am.  Dec.  162; 
State  V.  Brooke,  29  Mo.-  App.  286. 

In  many  states,  and  which  seems  to 
us  the  better  rule,  an  appeal  does  not 
affect  the  judginent  as  res  judicata 
to  be  relied  upon  as  such  in  a  sub- 
sequent suit.  Watson  v.  Richardson, 
no  Iowa  698,  80  N.  W.  416;  Creigh- 
ton  V.  Keith,  50  Neb.  810,  70  N.  W. 
406;  Nill  V.  Comparet,  16  Ind.  107,  79 
Am.  Dec.  411;  Parkhurst  v.  Berdell, 
no  N.  Y.  386,  18  N.  E.  123,  6  Am. 
St.  Rep.  384;  Moore  v.  Williams,  132 
111.  580.  2.1  N.  E.  619.  22  Am.  St. 
Rep.  563;  Faber  v.  Hovey,  117  Mass. 
108,  19  Am.  St.  Rep.  398;  Willard  v. 
Ostrander,  51  Kan.  481,  32  Pac.  1092, 
2,7  Am.  St.  Rep.  294. 
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4.  The  Judgment  Must  Be  Final. —  A.  General  Statement  of 
THE  Rule. — The  rule  is  well  setlled  that  no  decision  short  of  a 
final  judgment  upon  the  merits  of  the  controversy  will  be  treated 
as  an  adjudication,  so  as  to  be  used  in  bar  of  a  subsequent  action 
for  the  same  cause.^^ 

B.  What  is  a  Final  Judgment  ok  Decree.  —  a.  General  Defi- 
nition.—  A  final  judg-ment  is  one  that  puts  an  end  to  the  action, 
by  declaring  that  the  plaintiflf  is.  or  is  not,^*  entitled  to  recover  in 


87,  United  States.  —  Empire  State- 
Idaho  Min.  &  D.  Co.  V.  Bunker 
Hill  &  S.  Min.  &  Con.  Co.,  i2i  Fed. 
973;  Tampa  Waterworks  Co.  v.  City 
of  Tampa,  124  Fed.  932 ;  McGourkey 
V.  Toledo  &  O.  C.  R.  Co.,  146  U.  S. 
536;  Whittaker  v.  Bramson,  2  Paine 
209,  29  Fed.  Cas.  No.  17,526;  Hurst 
V.  Everett,  21  Fed.  218;  Brush  Elec- 
tric Co.  V.  Western  Electric  Co.,  22 
C.  C.  A.  543,  76  Fed.  761. 

/llabama.  —  Griffin  v.  Doe,  12  Ala, 
783;  McLane  v.  Spence,  11  Ala.  172; 
McCurdy  v.  Middleton,  90  Ala.  99, 
7  So.  655. 

Arkansas.  —  Crump  v.  Starke,  23 
Ark.  131 ;  Rawdon  v.  Rapley,  14  Ark. 
203,  58  Am.  Dec.  370. 

Colorado.  —  Dusing  v.  Nelson,  7 
Colo.   184,  2  Pac.  922. 

Florida.  —  Reese  v.  Damato,  44 
Fla.  692,  ss   So.  462. 

Georgia.  —  Sumner  v.  Sumner,  48 
S'.  E.  727;  Collins  V.  Carr,  116  Ga. 
39,  42  S.  E.  373;  Harris  v.  Gano, 
117  Ga.  934,  44  S.  E.   II. 

Illinois.  —  Wadsworth  v.  Connell, 
104  111.  369;  Glade  v.  Schmidt,  15 
111.  App.  51;  City  of  Chicago  v.  Hul- 
bert,  205  111.  346,  68  N.  E.  786. 

Indiana.  —  State  v.  K.rug,  94  Ind. 
366. 

Iowa.  —  Woodin  v.  demons,  32 
Iowa  280. 

Kansas.  —  McLaughlin  v.  Doane, 
40  Kan.  392,  19  Pac.  853,  10  Am.  St. 
Rep.  210. 

Kentucky.  —  Hibler  v.  Shipp,  78 
Ky.  64;  Nickell  v.  Fallen,  15  Ky.  L. 
Rep.  389,  23  S.  W.  366. 

Louisiana.  —  Cusachs  v.  Dugue, 
36  So.  960;  Buck  7,'.  Massie,  109  La. 
776,  33  So.  767 ;  Kellam  v.  Rippey,  '3 
La.  Ann.  202 ;  Trescott  v.  Lewis,  12 
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La.  Ann.   197 ;   Peet  v.  Whitmore,   14 
La.  Ann.  408. 

Maine.  —  Hobbs  v.  Staples,  19  Me. 
219. 

Maryland.  —  Turner  v.  Plowden,  5 
Gill  &  J.  52,  23  Am.  Dec.  596;  Grant 
Coal  Co.  V.  Clary,  59  Md.  441  ;  State 
V.  Jenkins,  70  Md.  472,  17  Atl.  392. 

Missouri.  —  Nelke  v.  Boldridge,  43 
Mo.  App.  333. 

Nebraska.  —  Hall  v.  Vanier,  7  Neb. 
397 ;  Agnew  v.  Omaha  Nat.  Bank, 
96  N.  W.  188. 

New  York.  —  McCartee  z'.  Cham- 
bers, 6  Wend.  649,  22  Am.  Dec.  556; 
Denike  v.  Denike,  44  App.  Div.  621, 
60  N.  Y.  Supp.  no;  Webb  v.  Bucke- 
lew,  82  N.  Y.  555. 

Ohio.  —  State  v.  Ottinger,  43  Ohio 
St.  457,  3  N.  E.  298. 

Pennsylvania.  —  Com.  v.  McCleary, 
92  Pa.  St.  188;  Kase  v.  Best.  15  Pa. 
St.  loi,  53  Am.  Dec.  573;  Specs  v. 
Boggs,  204  Pa.  St.  504,  54  Atl.  346. 

Tennessee.  —  Railroad  Co.  v.  Brig- 
man,  95  Tenn.  624,  32  S.  W.  762. 

Texas.  —  Stipe  v.  Shirley  (Tex. 
Civ.  App.),  76  S.  W.  307. 

Virginia.  —  Quarles  v.  Kerr,  14 
Gratt.  48. 

Washington.  —  Hennessy  v.  Ta- 
coma  Smelt.  &  Refining  Co.,  33 
Wash.  423,  74  Pac.   584. 

88.  Dusing  ik  Nelson,  7  Colo.  184, 
2  Pac.  922 ;  Dow  v.  Blake,  148  111. 
76,  35  N.  E.  761,  39  Am.  St.  Rep.  156; 
Sims  V.  Sims,  94  Va.  580,  27  S.  E. 
436,  64  Am.  St.  Rep.  772;  Arnold  v. 
Sinclair,  11  Mont.  556,  29  Pac.  340, 
28  Am.  St.  Rep.  489;  Williams  v. 
Field,  2  Wis.  421,  60  Am.  Dec.  426, 
and  extended  note  427-439;  Young  v. 
Young,  136  Mo.  624,  65  S.  W.  1016, 
88  Am.  St.  Rep.  440;  West  v.  Bagby, 
12  Tex.  34,  62  Am.  Dec.  512. 
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the  action  and  obtain  that  which  he  sues  for.     It  fully  determines  the 
rights  of  the  parties  in  an  action  or  proceeding.^'' 


89.  Bronson  v.  LaCrosse  R.  Co.,  2 
Black  (U.  S.)  524;  Quackenbush  v. 
Leonard,  10  Paige  (N.  Y.)  131; 
Jacques  r.  M.  E.  Church.  17  Johns. 
(N.  Y.)  548. 

Decree  of  Reference  to  Ascertain 
Matters  of  Fact. 

United  States.  —  Chace  v.  Vasquez, 
II  Wheat.  429;  Perkins  v.  Fourni- 
quet,  6  How.  206;  Pulliam  v.  Chris- 
tian, 6  How.  209;  Barnard  v.  Gibson, 
7  How.  650;  Craighead  v.  Wilson,  18 
How.  199;  Beebe  v.  Russell,  19  How. 
283 ;  Humiston  v.  Stainthorp,  2  Wall. 
106. 

Alabama.  —  Garrard  v.  Webb,  4 
Port,  y^ ;  Garner  v.  Prewitt,  32  Ala. 
13 ;  Broughton  v.  Wimberly,  65  Ala. 

549- 

Arkansas.  —  Gaines  v.  Patton,  8 
Ark.  67. 

California.  —  Gates  v.  Salmon,  28 
Cal.  320. 

Florida.  —  Griffin  v.  Orman,  9  Fla. 
22;  Owens  V.  Love,  9  Fla.  325. 

Indiana.  —  Cook  v.  Knickerbocker, 
II  Ind.  230. 

Kentucky.  —  Pryor  v.  Smith,  4 
Bush  379. 

Michigan.  —  Morris  v.  Morris,  5 
Mich.  171 ;  Caswell  v.  Comstock,  6 
Mich.  391 ;  Enos  v.  Sutherland,  9 
Mich.  148. 

Mississippi.  —  Cook  v.  Bay,  4  How. 
485- 

New  York.  — Kant  z.  Whittick,  8 
Wend.  219;  Johnson  v.  Everett,  9 
Paige  636;  Chittenden  v.  Missionary 
Society,  8  How.  Pr.  327 ;  Cruger  zv 
Douglass,  2  N.  Y.  571 ;  s.  c,  4  How. 
Pr.  215;  Clarke  v.  Brooks,  i  Abb. 
App.  Dec.  355. 

Tennessee.  —  Berryhill  v.  McKee,  3 
Yerg.  157;  Porter  v.  Burton,  10 
Heisk.  584. 

Virginia.  —  Templeman  v.  Steptoe, 
I  Munf.  339;  Ryan  v.  McLeod,  33 
Gratt.  367. 

Decree  May  Be  Final  Although 
Further  Proceedings  Are  Directed. 
Alabama.  —  Bank  of  ^Mobile  v.  Hall, 
6  Ala.  141,  41  Am.  Dec.  41 ;  McKin- 
ley  V.  Irvine,  13  Ala.  681 ;  Ansley  z: 


Robinson,  16  Ala.  793;  Bradford  v. 
Bradley,  37  Ala.  453;  Jones  v.  Wil- 
son, 54  Ala.  50;  Hastie  v.  Aiken,  67 
Ala.  313. 

Ca/j/on/m.  —  Neall  v.  Hill,  16  Cal. 
145,  7^  Am.  Dec.  508. 

Michigan.  — Dd^mouxh  v.  Klock,  28 
Mich.   163. 

Missouri.  —  Guardian  Sav.  Bank  v. 
Rcilly,  8   Mo.   App.   544. 

Nexv  York.  —  Forgay  v.  Conrad,  6 
How.  201. 

Tennessee.  —  Meek  v.  Mathis,  i 
Heisk.  534. 

Texas.  —  McFarland  v.  Hall,  17 
Tex.  676. 

Virginia.  —  Harvey  v.  Branson,  i 
Leigh  108;  Rawlings  v.  Rawlings,  72 
Va.  76. 

Striking  Cause  From  Docket An 

order  striking  from  the  common-law 
docket  of  the  county  court  a  petition 
which  clearly  belonged  to  a  case 
pending  on  the  probate  side  of  the 
court  adjudicates  nothing  touching 
the  claim.  Lillard  v.  Noble,  159  111. 
311,  42  N.  E.  844. 

As  a  Rule  a  Judgment  for  Costs  Is 
Not  'Einsil.  — Arkansas.  — Ou^ss  v. 
State,  6  Ark.  147. 

Colorado.  —  Dusing  v.  Nelson,  7 
Colo.   184,  2  Pac.  922. 

Kentucky.  —  Briscoe  v.  Briscoe,  i 
Litt.  363 ;  Robinson  v.  Scott,  3  Litt. 
233- 

Missouri.  —  Evans  v.  Russell,  61 
Mo.  37;  Smarr  v.  McMaster,  34  Mo. 
204;  Young  z'.  Stonebreaker,  33  Mo. 
117;  ]\Ioran  z'.  Plankinton,  53  Mo. 
243 ;  Boggess  v.  Cox,  48  Mo.  278 ; 
Preston  v.  Missouri  Lead  Co.,  .48 
Mo.  541  ;   Zahnd  v.   Darling,  48  Mo. 

557- 

Nebraska.  —  Sprick  v.  Washington 
Co.,  3  Neb.  253;  Nichols  v.  Hail,  5 
Neb.  194;  Riddle  v.  Yates,  10  Neb. 
510,  7  N.   W.  289. 

Te.vas.  —  Warren  v.  Shuman,  5 
Tex.  441  ;  Eastham  v.  Sallis,  60  Tex. 
576;  Patterson  z'.  Hall,  30  Tex.  465; 
Ncyland  v.  White,  25  Tex.  319;  Han- 
cock 7'.  Metz,  7  Tex.  177;  Scott  z'. 
Burton,  6  Tex.  322,  55  Am.  Dec.  782. 
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b.  What  is  Termination  of  the  Controversy. — By  the  putting  an 
end  to,  or  the  termination  of,  the  controversy  is  meant  the  settlement 
and  determination  of  all  questions  that  can  arise  between  the  parties 
and  properly  come  before  the  court  for  its  decision,  belonging  to 
the  issue  formulated  upon  the  pleadings."" 

5.  Rules  Apply  Only  to  Parties  and  Privies.  —  A.  GenErai, 
Rule.  —  It  is  firmly  settled  that  to  constitute  a  former  adjudication 
which  may  be  used  as  a  bar  to  a  subsequent  action,  the  judgment  or 


If  the  costs  are  directed  to  be  paid 
out  of  a  specific  fund  the  rule  is 
otherwise,  and  the  judgment  is  final. 
Trustees  v.  Greenough,  105  U.  S. 
527;  Williams  v.  Morgan,  iii  U.  S. 
684;  Victor  Gold  &  Silver  Min.  Co. 
V.  National  Bank,  18  Utah  87,  55  Pac. 
72. 

A  Conditional  Judgment  or  Decree 

Is  Not  Final Martin  v.  Chapman, 

I  Ala.  278;  Com.  v.  Pejepscut  Pro- 
prietors, 7  Mass.  399;  Nettleton  v. 
Beach,  107  Mass.  499;  Gibson  v. 
Chouteau,  7  Mo.  App.  i. 

Where  a  mortgagor  brings  suit  to 
redeem,  obtains  a  decree  allowing  re- 
demption within  a  certain  time,  and 
then  fails  to  make  redemption  with- 
in the  time  limited,  whereupon  his 
suit  is  dismissed  with  costs,  such  dis- 
missal is  conclusive  against  his  right 
to  bring  a  second  suit  for  redemption, 
even  though,  after  dismissal  of  the 
first  suit,  the  mortgagee  advertises 
the  land  for  sale  under  the  power  of 
sale  in  the  mortgage,  since  such  dis- 
missal operates  as  a  foreclosure  of 
the  mortgage.  Flanders  v.  Hall,  159 
Mass.  95,  34  N.  E.  178. 

Verdict  or  Finding  Without  Judg- 
ment  Railroad  Co.  v.  Brigman,  95 

Tenn.  624,  32  S.  W.  762;  Butler  v. 
Stephens,  i  Miss.  219;  McReady  v. 
Rogers,  i  Neb.  124,  93  Am.  Dec. 
2,2,3;  Allen  v.  Blunt,  2  Woodb.  &  M. 
121,  I  Fed.  Cas.  No.  217;  Schurmeier 
V.  Johnson,  10  Minn.  319;  Lorillard 
V.  Clyde,  99  N.  Y.  196,  i  N.  E.  614; 
Dunlap  V.  Robinson,  12  Ohio  St.  530; 
Gapen  v.  Bretternitz,  31  Neb.  302,  47 
N.  W.  918;  Young  t'.  Rummell,  7 
Hill  (N.  Y.)  503;  Lance  v.  Shaugh- 
nessy,  86  Hun  411,  33  N.  Y.  Supp. 
515- 
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Where   Costs   Are   Paid Where, 

on  the  trial  of  a  cause,  defendant  ob- 
tains a  verdict  for  costs,  which  plain- 
tiff pays,  this  constitutes  an  acquies- 
cence in  the  verdict  and  a  renuncia- 
tion of  the  right  to  further  prosecute 
the  claim  adjudicated  in  that  suit,  and 
will  bar  another  action  thereon,  even 
though  no  formal  judgment  be  en- 
tered on  the  verdict.  Pollitz  v. 
Schell,  30  Fed.  421. 

Verdict  Treated  as  Answering 
Purposes  of  Judgment.  —  Where 
counsel  on  both  sides  have  treated 
the  verdict  as  serving  the  office  of 
judgment  as  well  as'  verdict,  any  ob- 
jection on  account  of  the  failure  to 
enter  judgment  may  be  considered  as 
w^aived.  Webster  v.  Dundee  Mort. 
&  Trust  Co.,  93  Ga.  278,  20  S.  E.  310. 

When  the  Time  Has  Passed  in 
Which  the  Verdict  May  Be  Set 
Aside —  A  verdict  of  a  jury,  when 
the  time  has  passed  in  which  the 
court  has  power  to  set  it  aside,  is 
an  adjudication  of  the  facts  at  issue 
in  ihe  case,  and  may  be  pleaded  in 
bar  of  another  suit  on  the  same 
cause  of  action,  though  no  judgment 
has  been  entered  upon  it.  Hume  v. 
Schintz,  90  Tex.  72,  36  S.  W.  429. 

An    Order    Confirming    a    Judicial 

Bale    is  a  Final     Judgment State 

Nat.  Bank  v.  Neel,  53  Ark.  no,  13 
S.  W.  700,  22  Am.  St.  Rep.  185 ;  Kin- 
caid  V.  Tutt,  88  Ky.  392,  11  S.  W.  297. 

90.  Dow  V.  Blake,  148  111.  76,  35 
N.  E.  761,  39  Am.  St.  Rep.  156;  Teaff 
V.  Hewitt,  I  Ohio  St.  511,  59  Am. 
Dec.  634;  Arnold  v.  Sinclair,  11 
Mont.  556,  29  Pac.  340,  28  Am.  St. 
Rep.  489;  Harrison  v.  Lebanon  Wa- 
terworks, 91  Ky.  255,  15  S.  W.  522, 
34  Am.  St.  Rep.  180. 
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decree  relied  on  must  have  been  rendered  in  a  suit  or  proceeding 
between  the  same  parties  or  their  privies."^ 


91.  United  States.  —  Apsden  v. 
Nixon,  4  How.  467;  Washington,  A. 
&  G.  Steam  Packet  Co.  v.  Sickles, 
24  How.  333;  Aurora  v.  West,  7 
Wall.  82;  Tappan  v.  Beardsley,  10 
Wall.  427. 

Alabama.  —  Gee  v.  Williamson,  i 
Port.  313,  27  Am.  Dec.  628;  Gatchell 
V.  Foster,  94  Ala.  622,  10  So.  434. 

Arkansas.  —  Bell  v.  Wilson,  52 
Ark.  171,  12  S.  W.  .328;  Avera  v. 
Rice,  64  Ark.  330,  42  S.  W.  409;  De 
Loach  Mill  Mfg.  Co.  v.  Little  Rock 
Mill  Co.,  65  Ark.  467,  47  S.  W.  118, 
67  Am.  St.  Rep.  g.\2. 

California.  —  Beckett  v.  Selover,  7 
Cal.  215,  68  Am.  Dec.  237;  Delano  v. 
Jacoby,  96  Cal.  275,  31  Pac.  290,  31 
Am.  St.  Rep.  201. 

Delazvare.  —  Lowber  v.  Beauchamp, 
2  Har.  139;  Burton  v.  Hazzard,  4 
Har.  100. 

Florida.  —  Caro  v.  Pensacola  City 
Co.,  19  Fla.  766;  Knox  v.  Spratt,  19 
Fla.  817. 

Georgia.  —  Dearing  v.  Charleston 
Bank,  s  Ga.  497,  48  Am.  Dec.  300; 
Salter  v.  Salter,  80  Ga.  178,  4  S.  E. 
391,  12  Am.  St.  Rep.  249. 

Illinois.  —  Bowers  v.  Block,  129  HI. 
424,  21  N.  E.  807 ;  Franklin  Sav. 
Bank  v.  Taylor,  131  111.  376,  23  N. 
E.  397- 

Indiana.  —  Goble  v.  Dillon,  86  Ind. 
327,  44  Am.  Rep.  308;  Stockwell  v. 
State,  loi  Ind.  i ;  Piatt  v.  Brickley, 
119  Ind.  z:ii,  21  N.  E.  906. 

lozva.  —  State  v.  Eads,  15  Iowa  114, 
83  Am.  Dec.  399;  Lewis  v.  Atkinson, 
15  Iowa  361,  83  Am.  Dec.  417;  Hays 
V.  Marsh,  123  Iowa  8t.  98  N.  W. 
604;  Koch  V.  West,  118  Iowa  468, 
92    N.   W.   663. 

Kansas.  —  Provident  Loan  Trust 
Co.  V.  Marks,  59  Kan.  230,  52  Pac. 
449,  68  Am.  St.  Rep.  349. 

Kentucky.  —  Shaefer  v.  Gates,  2  B. 
Mon.  453,  38  Am.  Dec.  164;  Fitz- 
hugh  V.  Groghan,  2  J.  J.  Marsh.  429, 
19  Am.  Dec.  139. 

Louisiana.  —  Swain  v.  Webre,  106 
La.   161,  30  So.  331;  Slocomb  v.  De 
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Lizardi,  21  La.  Ann.  355,  99  Am.  Dec. 
740. 

Maryland.  —  Brooks  v.  Brook,  12 
Gill  &  J.  306,  38  Am.  Dec.  310;  Cecil 
V.  Cecil,  19  Md.  72,  81  Am.  Dec.  626; 
Dorsey  v.  Gassaway,  2  Har.  &  J.  402, 
3  Am.  Dec.  557;  Niller  v.  Johnson, 
27  Md.  6. 

Massachusetts.  —  Hubert  v.  Fera, 
99  Alass.  198,  96  Am.  Dec.  732;  Stur- 
bridge  v.  Franklin,  160  Mass.  149,  35 
N.  E.  669;  Forbes  v.  Douglass,  175 
Mass.  191,  55  N.  E.  847;  Colton  v. 
Smith,  II  Pick.  311,  22  Am.  Dec.  375. 

MicJiigan.  —  Corry  v.  Lackey,  105 
Alich.  363,  63  N.  W.  418;  Rouse  v. 
Detroit  Cycle  Co.,  iii  Mich.  251,  69 
N.  W.  511. 

Minnesota.  —  Minnesota  Debenture 
Co.  V.  Johnson,  102  N.  W.  380; 
Pioneer  Sav.  &  Loan  Co.  v.  Bartch, 
51  IMinn.  474,  53  N.  W.  764,  38  Am. 
St.  Rep.  511;  Farrell  v.  St.  Paul, 
62  Minn.  271,  64  N.  W.  809,  54  Am. 
St.  Rep.  641. 

Mississippi.  —  Phipps  V.  Tarpley,  24 
Miss.  597;  Pouns  v.  Gartman,  29 
Miss.  133 ;  Bowman  v.  McLaughlin, 
45  Miss.  461 ;  Yandell  v.  Pugh,  53 
Miss.  295. 

Missouri.  —  Bartlett  v.  Kauder,  97 
Mo.  356,  II  S.  W.  67;  Nave  v.  Ad- 
ams, 107  Mo.  414,  17  S.  W.  953,  28 
Am.  St.  Rep.  421 ;  Ketchum  v.  Christ- 
man,   128  Mo.  38,  30  S.  W.  313. 

Montana.  —  Finch  v.  Kent,  24 
Mont.  268,  61    Pac.  653. 

Nebraska.  —  Hamilton  Nat.  Bank 
V.  American  Loan  &  Trust  Co.,  100 
N.  W.  202 ;  Agnew  v.  Montgomery, 
99  N.  W.  820;  White  v.  Bartlett,  14 
Neb.  320,  15  N.  W.  702;  Helphrey  v. 
Redick,  21  Neb.  80,  31  N.  W.  256. 

Nezi<  Hampshire.  —  King  v.  Chase, 
15  N.  H.  9,  41  Am.  Dec.  675;  Stev- 
ens V.  Thompson,  17  N.  H.  103;  Fogg 
V.  Plumer,  17  N.  H.  112. 

Nezv  Jersey.  —  Gardner  v.  Rais- 
beck,  28  N.  J.  Eq.  71  ;  Buckingham  v. 
Ludlum,  2)7  N.  J.  Eq.  137 ;  Ransom 
V.  Brinkerhoff,  56  N.  J.  Eq.  149,  38 
Atl.  919. 
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B.  Judgment  Against  One  of  Several  Joint  Promisors. 
The  principle  already  stated,  that  a  judgment  only  binds  parties  and 
privies,  is  subject  to  another  well-recognizcd  rule  of  law,  that  a 
judgment  against  one  of  several  joint  debtors  operates  as  a  bar 
to    a    subsequent    action    against    the    promisors    jointly."-     So  a 


Nezv  York.  —  Beveridge  v.  New 
York  El.  R.  Co.,  112  N.  Y.  t,  19  N. 
E.  489;  Dyett  V.  Hyman,  129  N.  Y. 
351,  29  N.  E.  261,  26  Am.  St.  Rep. 
533;  Russell  V.  McCall,  141  N.  Y. 
437,  36  N.  E.  498,  38  Am.  St.  Rep. 
807;  Williams  v.  Barkley,  165  N.  Y. 
48,  58  N.  E.  765 ;  Lawrence  v.  Hunt, 
10  Wend.  81,  25  Am.  Dec.  539;  May- 
bee  V.  Avery,  18  Johns.  352. 

North  Carolina.  —  Wood  v.  Sugg, 
91  N.  C.  93,  49  Am.  Rep.  639;  Vick- 
ers  V.  Henry,  no  N.  C.  371,  15  S.  E. 

115- 

Ohio.  —  Irvin  v.  Smith,  17  Ohio 
226;  State  V.  Cincinnati  Gas  Light 
Co.,  18  Ohio  St.  262 ;  Roby  v.  Rains- 
berger,  27  Ohio  St.  674. 

Oregon.  —  Morrison  v.  Holladay, 
27  Or.  175,  39  Pac.  1 100;  Nickum  v. 
Burckhardt,  30  Or.  464,  47  Pac.  788, 
60  Am.  St.  Rep.  822;  Maffett  v. 
Thompson,   32  Or.  546,   52   Pac.   565. 

Pennsylvania.  —  Hatch  v.  Bartle,  45 
Pa.  St.  166,  84  Am.  Dec.  484;  King 
V.  Faber,  51  Pa.  St.  387;  Youngman 
V.  Linn,  52  Pa.  St.  413. 

Rhode  Island.  —  Hill  v.  Bain,  15  R. 
L  75,  23  Atl.  44,  2  Am.  St.  Rep.  873 ; 
Gardner  v.  Whitford,  23  R.  L  396, 
50  Atl.  642. 

South  Carolina.  —  Earle  v.  Earle, 
32,  S.  C.  498,  12  S.  E.  164;  Clyburn 
V.  Reynolds,  31  S.  C.  91,  9  S.  E.  973; 
Hardin  v.  Clark,  32  S.  C.  480,  11  S. 
E.   304- 

Tennessee.  —  Deming  r'.  Merch- 
ants' Cotton  Press  &  Storage  Co.,  90 
Tenn.  306,  17  S.  W.  89;  Melton  v. 
Pace,  103  Tenn.  484,  53  S.  W.  939; 
Stephens  v.  Jack,  3  Yerg.  403,  24  Am. 
Dec.  583. 

Texas.  —  Howard  v.  North,  5  Tex. 
290,  51  Am.  Dec.  769;  Allen  v.  Read, 
66  Tex.  13,  17  S.  W.  115;  Brown  v. 
Heaton,  66  Tex.  63,  17  S.  W.  395. 

Vermont.  —  Nason  v.  Blaisdell,  12 
Vt.  165,  36  Am.  Dec.  331 ;  Willey  v. 
Laraway,  64  Vt.  559,  25  Atl.  426. 
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Virginia.  —  Kent  v.  Kent,  82  Va. 
205;  Gibson  v.  Green,  8g  Va.  524,  16 
S.  E.  661,  37  Am.  St.  Rep.  888;  Gard- 
ner V.   Stratton,  89  Va.  900. 

West  Virginia.  —  Cady  v.  Gale,  5 
W.  Va.  505;  Western  M.  &  M.  Co., 
V.  Coal  Co.,  10  W.  Va.  25o;.Renick 
V.  Ludington,  20  W.  Va.  511. 

Wisconsin.  —  Cameron  v.  Cameron, 
IS  Wis.  I,  82  Am.  Dec.  652;  Sanger 
V.  Mellon,  51  Wis.  560,  8  N.  W.  487; 
Mabbett  v.  Vick,  53  Wis.  158,  10  N. 
W.  84. 

92.  United  States.  —  United  States 
V.  Ames,  99  U.  S.  35 ;  Woodworth  v. 
Spafiford,  2  McLean  168,  30  Fed.  Cas. 
No.  18,020;  Sedam  v.  Williams,  4 
McLean  51,  21  Fed.  Cas.  No.  12,609. 

Florida.  —  Ferrall  v.  Bradford,  2 
Fla.  508,  50  Am.  Dec.  293. 

Illinois.  —  Wann  v.  McNulty,  7 
111-  355,  43  Am.  Dec.  58;  People  v. 
Harrison,  82  111.  84. 

Indiana.  —  Crosby  v.  Jeroloman,  37 
Ind.  264;  Erwin  v.  Scotten,  40  Ind. 
389;  Lingenfelser  v.  Simon,  49  Ind. 
85., 

Kentucky.  —  Slaughter  v.  Ripper- 
dan,  5  Litt.  Zi?;  Nichols  V.  Burton, 
5  Bush  320. 

Maryland. — Thomas  v.  Mohler,  25 
Md.  36;  Westheimer  v.  Craig,  76  Md. 
399,  25  Atl.  419. 

Massachusetts.  —  French  v.  Neal, 
24  Pick.  55. 

Michigan.  —  Bonesteel  v.  Todd,  9 
Mich.  371,  80  Am.  Dec.  90;  City  of 
Detroit  v.  Houghton,  42  Mich.  459, 
4  N.  W.  287. 

Nezv  Hampshire.  —  Olcott  v.  Little, 

9  N.  H.  259,  22  Am.  Dec.  357. 

Nezv  York.  —  McMaster  v.  Vernon, 

10  N.  Y.  Super.  Ct.  249;  Orleans  Co. 
Nat.  Bank  f.  Spencer,  19  Hun  569; 
Heckemann  v.  Young,  134  N.  Y.  170, 
31  N.  E.  513,  30  Am.  St.  Rep.  655; 
Russell  V.  McCall,  141  N.  Y.  437,  36 
N.  E.  498,  38  Am.  St.  Rep.  807. 

Ohio.  —  Roby    v.    Rainsberger,    27. 
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judgment  against  one  partner  alone  may  be  used  as  a  bar  to  a  sub- 
sequent action  against  the  firm."^  But  if  the  promise  or  obhgation 
be  joint  and  several,  a  judgment  against  one  is  no  bar  to  an  action 
against  the  others."^ 

C.  Judgment  Against  Joint  Trespasser. — An  unsatisfied 
judgment  against  one  joint  trespasser  or  wrongdoer  cannot  be  used 
as  a  bar  to  an  action  against  another   for  the  same  trespass  or 


wrongful  act.''^ 


Ohio  St.  674;  Reynolds  v.  Pittsburg, 
C.  &  St.  L.  R.  Co.,  29  Ohio  St.  602. 

Pennsylvania.  —  Smith  v.  Black,  9 
Serg.  &  R.  142,  II  Am.  Dec.  686. 

Texas.  —  Wooters  v.  Smith,  56 
Tex.  198. 

Virginia.  —  Brown  v.  Johnson,  13 
Gratt.  644. 

West  Virginia.  —  Armentrout  v. 
Smith,  52  W.  Va.  96,  43  S.  E.  98. 

Wisconsin.  —  Lauer  v.  Bandow,  48 
Wis.  638,  4  N.  W.  774. 

Among  the  few  cases  against  the 
principle  stated  in  the  text  is  that  of 
Sheehy  v.  Mandeville,  6  Cranch  (U. 
S.)  254. 

Commenting  on  this  case  and  re- 
fusing to  follow  and  apply  it  in  Ma- 
son V.  Eldred.  6  Wall.  (U.  S.)  231. 
Mr.  Justice  Field,  speaking  for  the 
court,  says :  "  The  decision  in  this 
case  has  never  received  the  entire  ap- 
probation of  the  profession,  and  its 
correctness  has  been  doubted  and  its 
authority  disregarded  in  numerous  in- 
stances by  the  highest  tribunals  of 
different  states."  Citing  Ward  v. 
Johnson,  13  Mass.  148;  Robertson  v. 
Smith,  18  Johns.  (N.  Y.)  459;  Wann 
V.  McNulty,  7  111.  355,  43  Am.  Dec. 
58;  Smith  V.  Black,  9  Serg.  &  R. 
(Pa.)  142,  II  Am.  Dec.  686;  King  v. 
Hoare,  13  Mees.  &  W.  (Eng.)  494; 
T  raft  on  7/.  United  States,  3  Story  651, 
24  Fed.  Cas.  No.  14,135. 

93.  Robertson  v.  Smith,  18  Johns. 
(N.  Y.)  459,  99  Am.  Dec.  227;  Smith 
V.  Black,  9  Serg.  &  R.  (Pa.)  142,  11 
Am.  Dec.  686;  Peters  v.  Sanford,  i 
Denio  (N.  Y.)  224;  King  v.  Hoare, 
13  Mees.  &  W.  (Eng.)  494;  Thomp- 
son V.  Emmert,  15  111.  415;  Sloo  v. 
Lea,  18  Ohio  279;  United  States  v. 
.A.mes,  99  U.  S.  35.  See  also  Smith 
V.  Black,  9  Serg.  &  R.  (Pa.)  142,  il 
Am.  Dec.  687. 


94.  United  States.  —  United  States 
V.  Cushman,  2  Sumn.  426,  25  Fed. 
Cas.  No.  14,908;  Trafton  v.  United 
States,  3  Story  646,  24  Fed.  Cas.  No. 

14,135- 

Georgia.  —  Booth  v.  Huff,  116  Ga. 
8,  42  S.  E.  381. 

Illinois.  —  Orr  v.  Thompson,  9  111. 

451. 

Indiana.  —  Beard  v.  Adams,  8 
Blackf.  469;  Kirkpatrick  v.  Stringley, 
2  Ind.  269;  Greathouse  v.  Kline,  93 
Ind.  598;  Giles  v.  Canary,  99  Ind.  116. 

Iowa.  —  Harlan  v.  Berry,  4  Greene 
212;  Smith  V.  Coopers,  9  Iowa  376; 
Gilman  v.  Foote,  22  Iowa  560. 

Kansas.  —  Jenck  v.  School  Dist, 
18  Kan.  356. 

Kentucky. —  Say  re  v.  Coleman,  9 
Dana  173. 

Mississippi.  —  Hyman  v.  Stadler, 
63  Miss.  362 ;  Scharff  v.  Noble,  67 
Miss.  143,  6  So.  843. 

Missouri.  —  Knox  Co.  Sav.  Bank  v. 
Cottey,  70  Mo.  150;  Phoenix  Mut. 
Life  Ins.  Co.  v.  Landis,  50  Mo.  App. 
116. 

New  Hampshire.  —  Townsend  v. 
Riddle,  2  N.  H.  448. 

Neiv  York.  —  Benson  v.  Paine,  2 
Hih.  552;  Straus  v.  Trotter,  55  N. 
Y.  St.  489,  26  N.  Y.  Supp.  20. 

North  Carolina.  —  Rufty  v.  Clay- 
well,  93  N.  C.  306. 

Ohio.  —  Clinton  Bank  of  Columbus 
v.  Hart,  5  Ohio  St.  33. 

Pennsylvania.  —  Miller  v.  Reed,  3 
Grant  Cas.  51. 

South  Carolina.  —  Day  v.  Hill,  2 
Speers  628,  42  Am.  Dec.  390. 

95,  United  States.  —  Albright  v. 
American  Bell  Tel.  Co.,  136  U.  S. 
629;  Lovejoy  z'.  Murray,  70  U.  S.  i ; 
Sessions  v.  Johnson,  95  U.  S.  347. 

Alabama.  —  Gilbreath  v.  Jones,  66 
Ala.    129;    Blann    v.    Crocheron,    19 
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D.  Affects  Pakty  Only  in  Capacity  in  Which  TTf  Was  Sued. 
If  a  judgment  is  rendered  against  a  party  in  one  capacity,  as  a  rule 
it  constitutes  no  adjudication  to  be  used  as  evidence  against  him  in 
another  capacity.""     Thus  a  judgment  against  one  in  his  individual 


Ala.  647,  54  Am.  Dec.  203 ;  Wolffe  v. 
State,  79  Ala.  201,  58  Am.  Rep.  590. 

Arkansas.  —  McGee  v.  Overby,  12 
Ark.  164. 

Connecticut.  —  Sheldon  v.  Kibbe,  3 
Conn.  214,  8  Am.  Dec.  176;  Atwater 
V.  Tuppcr,  45  Conn.  144,  29  Am.  Rep. 

674- 

Georgia.  —  Booth  v.  Hugg,  116  Ga. 
8,  42  S.  E.  381. 

Illinois.  —  City  of  Roodhouse  v. 
Christian,  158  111.  137,  41  N.  E.  748. 

Indiana.  —  Valparaiso  v.  Moffitt,  12 
Ind.  App.  250,  39  N.  E.  909,  54  Am. 
St.  Rep.  522. 

lozi'a.  —  dishing  v.  Hederman,  117 
Iowa  637,  91  N.  W.  940. 

Kentucky.  —  Sharp  v.  Gray,  5  B. 
Men.  4;  United  Soc.  of  Shakers  i'. 
Underwood,  II  Bush  265,  21  Am. 
Rep.  214. 

Maine.  —  Davis  v.  Caswell,  50  Me. 
294;  Cleveland  v.  City  of  Bangor,  87 
Me.  259,  32  Atl.  892,  47  Am.  St.  Rep. 
326. 

Massachusetts.  —  Sprague  v.  Waite, 
36  Mass.  455;  Knight  v.  Nelson,  117 
Mass.  458;  Elliott  V.  Hayden,  104 
Mass.   180. 

New  Hampshire.  —  Hyde  v.  Noble, 
13  N.  H.  494,  38  Am.  Dec.  508. 

Nezv  York.  —  Cohn  v.  Goldman,  43 
N.  Y.  Super.  Ct.  436;  Russell  v.  Mc- 
Call,  141  N.  Y.  437,  36  N.  E.  498,  38 
Am.  St.  Rep.  807. 

Ohio.  —  Maple  v.  Cincinnati,  H.  & 
D.  R.  Co.,  40  Ohio  St.  313,  48  Am. 
Rep.  685. 

Pennsylvania.  —  Seither  v.  Phila- 
delphia Traction  Co.,  125  Pa.  St.  397, 
17  Atl.  338,  II  Am.  St.  Rep.  905. 

Rhode  Island.  —  Bennett  v.  Fifield, 
13  R.  I.  139,  43  Am.  Rep.  17. 

Tennessee.  —  Christian  v.  Hoover, 
6  Yerg.  505 ;  Turner  v.  Brock,  53 
Tenn.  50. 

Texas.  —  Wolf  v.  Perryman,  82 
Tex.  112,  17  S.  W.  772;  Belo  v.  Ful- 
ler, 84  Tex.  450,  19  S.  W.  616,  31  Am. 
St.  Rep.  75- 
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Vermont.  —  Sanderson  v.  Caldwell, 

2  Aik.  195  ;  Preston  v.  Hutchinson,  29 
Vt.  144. 

IVest  Virginia.  —  Bloss  v.  Plymalc, 

3  W.  Va.  393,   100  Am.     Dec.     75^; 
Griffie  v.  McClung,  5  W.  Va.  134. 

The  principle  stated  in  the  text  is 
supported  by  an  overwhelming  weight 
of  authority  in  this  country,  but  the 
rule  is  otherwise  in  England : 
Brinsmead  v.  Harrison,  L.  R.  7  C. 
P.  552 ;  Brown  v.  Wooton,  Yelv.  67 ; 
King  V.  Hoare,  13  Mees.  &  W.  494. 
And  the  English  rule  is  followed  in 
Virginia  :  Petticolas  v.  Richmond,  95 
Va.  456,  28  S.  E.  566,  64  Am.  St. 
Rep.  811. 

In  some  states  it  has  been  held 
that  a  final  judgment  against  one 
joint  tort-feasor  and  execution  issued 
thereon  is  a  bar  to  an  action  against 
a  co-tort-feasor.  Fleming  v.  McDon- 
ald, 50  Ind.  278,  19  Am.  Rep.  711; 
White  V.  Philbrick,  5  Me.  147,  17  Am. 
Dec.  214.  This  last  cited  case  is 
overruled  in  Cleveland  v.  City  of 
Bangor,  87  Me.  259,  32  Atl.  892,  47 
Am.  St.  Rep.  326.  This  doctrine  thus 
acted  on  in  a  few  cases  is  not  tenable, 
and  its  unsoundness  is  convincingly 
shown  by  Mr.  Freeman  in  his  treatise 
on  judgments,  3rd  ed.  §  236.  Black- 
man   V.    Simpson,    120   Mich.   377,    79 

N.  W.  573,  58  L.  R.  A.  410-431?!. 

96.  California.  —  Karr  v.  Parks, 
44  Cal.  46;  Stockton  Bldg.  &  Loan 
Ass'n   V.    Chalmers,    75    Cal.    332,    17 

Pac.   229,   7   Am.    St.    Rep.    173,   and 

notes   175,  176. 

Connecticut.  —  Fuller  v.  Metropoli- 
tan Life  Ins.  Co.,  68  Conn.  55,  35  Atl. 

766,  57  Am.  St.  Rep.  84. 

Georgia.  —  Davis  v.   Davis,  30  Ga. 

296. 

Indiana.  —  Erwin     v.     Garner,   108 

Ind.  488,  9  N.  E.  417- 

Kansas.  —  Farmers'  Loan  &  Trust 

Co.   V.   Essex,  66  Kan.   100,  71    Pac. 

268. 

Louisiana.  —  Baudin  v.  Dubourg,  4 

Mart.    (N.   S.)   496;   Slocomb  v.  De 
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capacity  cannot  be  used  against  him  in  a  suit  brouglit  by  him  in 
his  capacity  as  executor.'*'' 

E.  Pkksons  Not  Parties  To  But  Participants  in  the  Action. 
A  judgment  in  an  action  in  which  a  person,  though  not  a  party 
thereto,  participated  by  taking  a  part  in  its  prosecution  or  defense 
in  order  to  advance  his  own  interests  or  rights,  will  be  treated  as  an 
adjudication'  against  such  person,  and  may  be  used  against  him 
in  a  subsequent  suit  to  which  he  is  a  party.**^     The  extent  of  the 


Lizardi,  2i  La.  Ann.  355,  99  Am.  Dec. 
740;  Succession  and  Community  of 
Duhe,  41  La.  Ann.  209,  6  So.  502. 

Maine.  —  Lander  v.  Orno,  65  Me. 
26;  Morrison  v.  Clark,  89  Me.  103, 
35  Atl.  1034,  56  Am.  St.  Rep.  395. 

Minnesota.  —  Bamka  v.  Chicago, 
St.  p.,  M.  &  O.  R.  R.  Co.,  61  Minn. 
549,  63  N.  W.  1 1 16,  52  Am.  St.  Rep. 
618. 

Mississippi  —  Washburn  v.  Phil- 
lips, 14  Miss.  425. 

Missouri.  —  Terrill  v.  Boulware,  24 
Mo.  254. 

New  York.  —  Rathbone  v.  Hooney, 
58  N.  Y.  463 ;  Landon  v.  Townshend, 
112  N.  Y.  93,  19  N.  E.  424,  8  Am. 
St.  Rep.  712. 

Oregon.  —  Nickum  v.  Burckhart,  30 
Or.  464,  47  Pac.  788,  60  Am.  St.  Rep. 
822. 

South  Dakota.  —  Sonnenberg  v. 
Steinbach,  9  S.  D.  518,  70  N.  W.  655, 
62  Am.  St.  Rep.  885. 

Tennessee.  —  Buchanan  v.  Kimes, 
61  Tenn.  275. 

West  Virginia.  —  McNutt  v.  Trog- 
den,  29  W.  Va.  469,  2  S.  E.  328. 

While  there  are  some  cases  that 
seem  to  hold  against  the  principle 
stated  in  the  text  (Colton  v.  Onder- 
donk,  69  Cal.  155,  10  Pac.  395,  58  Am. 
Rep.  556 ;  Jenkins  v.  Nolan,  79  Ga. 
295,  5  S.  E.  34;  Manigault  v.  Holmes, 
I  Bail.  Eq.  S.  C.  283),  Andrews,  C. 
J.,  in  First  Nat.  Bank  v.  Shuler,  153 
N.  Y.  163,  47  N.  E.  262,  60  Am.  St. 
Rep.  601,  in  his  opinion  speaking  for 
the  whole  court,  referring  to  the  cases 
of  this  class,  says :  "  The  cases 
mainly  are  of  two  classes :  those 
where  the  cause  of  action  was  upon 
a  right  accruing  to  the  plaintiff  or 
existing  against  a  defendant  in  a  rep- 
resentative character  which  was  im- 
perfectly expressed  in  the  title  of  the 


action,  and  cases  where  there  was  an 
unnecessary  addition  of  a  representa- 
tive title  to  the  name  of  the  party, 
when  in  fact  the  cause  of  action  was 
upon  an  individual  right  or  obliga- 
tion. In  these  cases  it  has  been  held 
that  the  title  and  pleadings  may  be 
considered  together  to  ascertain  the 
true  nature  of  the  action,  and  the  ac- 
tion will  be  treated  as  an  individual 
or  representative  one,  as  disclosed 
upon  an  inspection  of  the  whole  rec- 
ord :  Stilwell  V.  Carpenter,  2  Abb. 
N.  C.  238,  62  N.  Y.  639;  Beers  v. 
Shannon,  y^  N.  Y.  292;  Litchfield  v. 
Flint,  104  N.  Y.  543;  Jennings  v. 
Wright,  54  Ga.  537 ;  Waldsmith  v. 
Waldsmith,  2  Ohio  156;  Pennock  v. 
Gilleland,  i  Pitts.  2,7-  But  a  suit 
against  one  as  an  individual  does  not 
bind  him  as  trustee,  and,  conversely, 
judgment  against  one  sued  in  a  rep- 
resentative capacity  does  not  con- 
clude him  in  a  subsequent  action 
brought  by,  or  against,  him  as  an  in- 
dividual, although  the  same  identical 
issue  is  involved,  and  the  decision  in 
the  first  action  was  upon  the  merits." 

97.  Bamka  v.  Chicago,  St.  P.,  M. 
&  O.  R.  Co.,  61  Minn.  549,  63  N.  W. 
1 116,  52  Am.  St.  Rep.  618;  Blakey  7'. 
Newby,  6  Munf.  (Va.)  64;  First 
Nat.  Bank  v.  Shuler,  153  N.  Y.  163, 
47  N.  E.  262,  60  Am.  St.  Rep.  601. 

98.  United  States. — Anderson  v. 
Watt,  138  U.  S.  694 ;  Bailey  v.  Sund- 
berg,  I  C.  C.  A.  387,  i  U.  S.  App.  10 1, 
49  Fed.  583;  David  Bradley  Mfg. 
Co.  V.  Eagle  Mfg.  Co.,  6  C.  C.  A. 
661,  18  U.  S.  App.  349,  57  Fed.  980; 
Frank  xt,  Wedderin.  16  C.  C.  A.  i,  30 
U.  S.  App.  329,  68  Fed.  618;  Murray 
V.  Lovejoy,  2  Cliff.  191,  17  Fed.  Cas. 
No.  9963;  United  States  &  Foreign 
Salamander  Felting  Co.  v.  Asbestos 
Felting  Co.,   100  6.   G.  828,  28  Fed. 
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participation  necessary  to  make  the  judgment  available  as  evidence 
against  such  person  depends  largely  upon  the  circumstances  of  the 
case,  and  is  best  shown  by  the  illustrations  given  in  the  note  below.**" 


Cas.  No.  16,7870;  Empire  State  Nail 
Co.  V.  American  Solid  Leather  But- 
ton Co.,  71   Fed.  588. 

Alabama.  —  Pope  v.  Nance,  I 
Stew.  354,  18  Am.  Dec.  60 ;  Tarleton 
V.  Johnson,  25  Ala.  300,  60  Am.  Dec. 

515- 

California.  —  McCreery  v.  Everd- 
ing,  54  Cal.  168;  Sampson  v.  Ohleyer, 
22  Cal.  200. 

Colorado.  —  McClellan  v.  Hurd,  21 
Colo.  197,  40  Pac.  445 ;  Hurd  v.  Mc- 
Clellan,  i  Colo.  App.  :i2y,  29  Pac.  181. 

Illinois.  —  Thomsen  v.  McCormick, 
136  111.  13s,  26  N.  E.  2)72)',  Bennitt  v. 
Wilmington  Star  Min.  Co.,  119  111.  9, 
7  N.  E.  498. 

Indiana.  —  Montgomery  v.  Vickery, 
no  Ind.  211,  II  N.  E.  38;  Worley  v. 
Hineman,  6  Ind.  App.  240,  2i2>  N.  E. 
260;  Burns  v.  Gavin,  118  Ind.  320,  20 
N.  E.  799;  Shugart  v.  Miles,  125  Ind. 
445,  25  N.  E.  551;  Roby  v.  Eggers, 
130  Ind.  415,  29  N.  E.  365. 

lozva.  —  Stoddard  v.  Thompson,  31 
Iowa  80;  Baxter  v.  Myers,  85  Iowa 
328,  52  N.  W.  234,  39  Am.  St.  Rep. 
298. 

Maryland.  —  Kerr  v.  Union  Bank, 
18  Md.  396;  Parr  v.  State,  71  Md. 
220,  17  Atl.  1020. 

Massachusetts.  —  Valentine  v. 
Farnsworth,  38  Mass.  176;  Elliott  v. 
Hayden,  104  Mass.  180. 

Michigan.  —  Jennings  v.  Sheldon, 
44  Mich.  92,  6  N.  W.  96;  Bachelder 
V.  Brown,  47  Mich.  366,  11  N.  W. 
200;  Estelle  V.  Peacock,  48  Mich.  469, 
12  N.  W.  659;  Township  of  Grant  v. 
Township  of  Reno,  107  Mich.  409,  65 
N.  W.  376. 

Minnesota.  —  Cannon  River  Mfg. 
Ass'n  V.  Rogers,  42  Minn.  123,  43  N. 
W.  792,  18  Am.  St.  Rep.  497;  Reed 
V.  McGregor,  62  Minn.  94,  64  N.  W. 
88. 

Missouri.  —  Strong  v.  Phoenix  Ins. 
Co.,  62  Mo.  289,  21  Am.  Rep.  417; 
Wood  V.  Ensel,  63  Mo.  193. 

Nebraska.  —  Missouri  Pac.  R.  Co. 
V.  Twis.s,  35  Neb.  267,  53  N.  W.  76, 
37  Am.   St.  Rep.  437. 
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Nevada.  —  Elder  v.  Frevert,  18 
Nev.  446,  5  Pac.  69. 

New  Jersey.  —  Lyon  v.  Stanford,  42 
N.  J.  Eq.  411,  7  Atl.  869. 

Neiu  York.  —  Carleton  v.  Lombard, 
149  N.  Y.  137,  43  N.  E.  422. 

Pennsylvania.  —  Peterson  v.  Loth- 
rop,  34  Pa.  St.  223. 

Rhode  Island.  —  Central  Baptist 
Church  V.  Manchester,  17  R.  I.  492, 
23  Atl.  30,  33  Am.  St.  Rep.  893. 

Washington.  —  Douthitt  v.  McCul- 
sky,  II  Wash.  601,  40  Pac.  186. 

Wisconsin.  —  Daskum  v.  Ullman, 
74  Wis.  474,  43  N.  W.  321  ;  Rowell 
V.  Smith,   102  N.  W.  I. 

99.     Persons    Bound    Though    Not 

Parties  of  Record If  one    appears 

in  a  suit  and  conducts  the  prosecu- 
tion of  the  case  in  his  own  interest, 
and  his  conduct  is  that  of  a  person 
interested  in  the  result  of  the  action, 
and  is  so  known  to  the  opposite 
party,  he  is  bound  by  the  judgment 
rendered  as  if  he  had  been  a  party  of 
record.  Sturdivant  Bank  v.  Huters, 
87  Mo.  App.  534;  Tootle  v.  Coleman, 
46  C.  C.  A.  132,  107  Fed.  41 ;  Hauke 
V.  Cooper,  48  C.  C.  A.  144,  108  Fed. 
922;  Lightcap  V.  Bradley,  186  111.  510, 
58  N.  E.  221 ;  Roby  v.  Eggers,  130 
Ind.  415,  29  N.  E.  365;  Boyd  v. 
Wallace,  10  N.  D.  78,  84  N.  W.  760 ; 
Lane  v.  Welds,  39  C.  C.  A.  528,  99 
Fed.  286;  Cheney  v.  Cross,  80  111. 
App.  640. 

One  who  is  privy  in  interest  with 
a  party  and  employs  counsel  to  repre- 
sent that  interest  is  bound  by  the 
judgment  rendered  in  the  action 
though  not  a  party  thereto.  Bomar 
V.  Ft.  North  Bldg.  Ass'n,  20  Tex. 
Civ.  App.  603,  49  S.  W.  914. 

Where  plaintiff,  the  holder  of  a 
forged  note  taken  in  payment  of  a 
third  person's  debt,  has  sued  the 
maker,  and  apprised  the  debtor  of 
the  suit  and  the  nature  of  the  issue, 
and  consulted  him  as  to  its  manage- 
ment, the  record,  verdict  and  judg- 
ment for  defendant  on  the  plea  of 
non  est  factum  in  the  action  on  the 
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iiofe  are  admissible  in  evidence  for 
plaintiff  to  establish  the  forgery  in 
a  suit  against  the  debtor  on  the  orig- 
inal consideration.  Pope  v.  Nance,  i 
Stew.   (Ala.)  354,  i8  Am.  Dec.  60. 

A  party  who  defends  in  the  name 
of  a  party  of  record  a  suit  in  which 
he  is  interested,  is  bound  by  the 
judgment.  Montgomery  v.  Vickery, 
1 10  Ind.  211,  II  N.  E.  38;  Worley^'. 
llineman,  6  Ind.  App.  240,  33  N.  E. 
260;  Jennings  z'.  Sheldon,  44  Mich. 
92,  6  N.  W.  96;  Bachelder  v.  Brown, 
47  Mich.  366,  II  N.  W.  200;  Estelle 
V.  Peacock,  48  Mich.  469,  12  N.  W. 
659;  Tarleton  v.  Johnson,  25  Ala.  300, 
60  Am.  Dec.  515;  McNamee  v.  More- 
land,  26  Iowa  96. 

In  trover  for  several  bales  of  cot- 
ton, the  record  of  a  former  recovery 
in  an  action  of  detinue  brought  by 
one  who  is  shown  to  have  been  de- 
fendant's bailee,  which  action  de- 
fendant by  his  counsel  defended,  and 
in  which,  on  an  agreed  statement  of 
facts,  his  title  was  set  up  and  held 
subordinate  to  plaintiff's,  is  admissi- 
ble evidence  for  plaintiff.  Tarleton 
V.  Johnson,  25  Ala.  300,  60  Am.  Dec. 

515- 

Where,  in  a  suit  against  a  guardian 
to  set  aside  for  fraud  a  release  given 
by  the  ward,  the  sureties  on  the 
guardian's  bond  employ  counsel  to 
defend,  and  counsel  appear  in  the 
case  and  examine  witnesses,  the  sure- 
ties paj^ing  costs  and  disbursements 
in  the  suit,  they  cannot  afterward 
assert  that  they  are  not  bound  by  the 
decree  because  they  were  not  made 
defendants  of  record,  and  could  not 
and  did  not  control  the  defenses 
therein.  Parr  v.  State,  71  Md.  220, 
17  Atl.  1020. 

"The  Pledgee  of  a  Note  "Who  Ac- 
tively Consents  to  the  Prosecution  of 
an  Action  thereon  by  pledgor  against 
the  maker,  and  gives  the  note  to  the 
pledgor  to  produce  at  the  trial  as 
evidence  of  his  right  to  recover,  is 
estopped  by  the  result  of  that  action, 
and  bound  by  a  judgment  entered 
therein  on  the  merits,  against  the 
pledgee."  St.  Paul  Nat.  Bank  v. 
Cannon,  46  Minn.  95,  48  N.  W.  526, 
24  Am.  St.  Rep.  189. 


Contributing  to  the  Expenses  of 
the  Suit —  A  person  who  merely 
contributes  to  the  expenses  of  a  suit 
is  not  affected  by  its  result.  Gross 
V.  Board  of  Com'rs,  158  Ind.  531,  64 
N.  E.  25. 

Secretly  Assuming  Defense One 

who  secretly  assumes  the  burden  of 
defense  of  an  action  against  a  third 
person  because  of  his  interest  in  the 
result  cannot  claim  the  benefit  of  the 
judgment,  in  a  subsequent  suit 
against  himself.  Cramer  v.  Singer 
Mfg.  Co.,  35  C.  C.  A.  508,  93  Fed. 
636. 

One  Who  Has  no  Personal  Interest 
in  the  subject-matter  of  litigation, 
though  taking  part  in  the  suit,  is  not 
bound  by  the  result  thereof.  Gaytes 
V.  Franklin  Sav.  Bank,  85  111.  256; 
Goodnow  V.  Litchfield,  63  Iowa  275, 
19  N.  W.  226;  Iowa  Homestead  Co. 
V.  Des  Moines  Nav.  &  R.  Co.,  63 
Iowa  285,  19  N.  W.  231. 

If  a  Person  Is  Merely  Called  as  a 
"Witness  and  testifies  as  such  in  the 
case,  he  is  not  bound  by  the  judg- 
ment. Lebanon  v.  Mead,  64  N.  H.  8, 
4  Atl.  392;  In  re  Miller's  Estate,  159 
Pa.  St.  562,  28  Atl.  441. 

Resisting  Confirmation  of  Sale. 
A  person,  by  resisting  confirmation 
of  a  sheriff's  sale  of  land,  who  is 
otherwise  not  connected  with  the 
suit  in  which  the  sale  was  had,  is 
not  estopped  by  the  order  of  con- 
firmation from  claiming  the  land. 
Schribar  v.  Piatt,  19  Neb.  625,  2&  N. 
W.  289. 

Under  Act  1852  (Tenn.)  providing 
that  a  landlord  may  cause  himself  to 
be  made  a  defendant  in  ejectment 
against  his  tenant,  and  that  the  judg- 
ment is  conclusive  only  on  the  party 
against  whom  it  is  recovered,  a  land- 
lord, who  is  not  made  a  party  to  an 
action  in  ejectmeflt,  but  who  con- 
ducted the  defense  for  his  tenant 
and  produced  his  title  papers,  is  not 
concluded  by  a  judgment  for  plain- 
tiff. Boles  V.  Smith,  5  Sneed 
(Tenn.)    105. 

One  claiming  attached  property  ap- 
peared in  the  action,  but  withdrew 
without  intervening.  He  was  held 
not  to   be   bound   by   proceedings   in 
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F.  PivRSONS  Rl^presknti:d  by  Otiikks.  —  A  suit  in  the  name  of 
one  who  represents  the  rights  and  interests  of  another  not  a  party 
thereto  operates  as  an  adjudication  as  to  the  latter,  and  may  be 
used  in  bar  of  a  subsequent  action  brouj^'ht  by  the  person  so  repre- 
sented.^    Thus  the  trustee  to  whom  a  railroad  company  executed  a 


the  action.  Wilson  v.  Trowbridge, 
71  Iowa  345,  32  N.  W.  272>- 

In  trespass,  on  a  plea  denying  juris- 
diction under  drainage  proceedings, 
the  fact  that  plainlilT,  by  her  agent, 
appeared  in  such  proceedings,  will 
not  estop  her  from  setting  up  that 
they  were  void  and  constituted  no 
defense.  Walters  v.  Chamberlain,  65 
Mich.  2>2>2„  32  N.  W.  440. 

1.  United  States.  —  Chirac  v. 
Reinicker,  11  Wheat.  280;  Shaw  v. 
Little  Rock  &  Ft.  S.  R.  Co.,  100  U. 
S.  605 ;  Richter  v.  Jerome,  123  U.  S. 
233;  Beals  V.  Illinois  etc.  R.  Co.,  133 
U.  S.  290;  Huntington  v.  Little  Rock 
&  Ft.  S.  R.  Co.,  3  McCrary  585,  16 
Fed.  906;  Credit  Co.  v.  Arkansas 
Cent.  R.  Co.,  5  McCrary  31,  15  Fed. 
46;  Stout  V.  Lye,  103  U.  S.  66;  Cork- 
er V.  Jones,  no  U.  S.  317;  Green  v. 
Bogue,  158  U.  S.  478. 

Alabama.  —  Frank  v.  Myers,  97 
Ala.  437,  II   So.  832. 

Florida.  —  Sauls  v.  Freeman,  24 
Fla.  225,  4  So.  577. 

Georgia.  —  Pace  v.  Maxwell,  62 
Ga.  97. 

Illinois.  —  Harmon  z'.  Auditor,  123 
111.  122,  13  N.  E.  161,  5  Am.  St.  Rep. 
502. 

Indiana.  —  Robertson  v.  Van 
Cleave,  129  Ind.  217,  26  N.  E.  899,  15 
L.  R.  A.  68. 

Louisiana.  —  Martin  v.  Martin,  5 
Mart.  (N.  S.)  165;  Louisiana  State 
Bank  v.  Orleans  Nav.  Co.,  3  La.  Ann. 
294;  Johnson  v.  Weld,  8  La.  Ann. 
126;  Citizens  Bank  v.  Miller,  45  La. 
Ann.  493,  12  So.  516. 

Maryland.  —  Cecil  v.  Cecil,  19  Md. 
72,  81  Am.  Dec.  626. 

Minnesota.  —  Hanson  v.  Davison, 
73  Minn.  454,  76  N.  W.  254.. 

Missouri.  —  Dunham  v.  Wilfong,  69 
Mo.  355 ;  Landis  v.  Hamilton,  77  Mo. 
554;  Guerney  v.  Moore,  131  Mo.  650, 
32  S.  W.   1 132. 

Nezv  York.  —  Southgate  v.  Mont- 
gomery, I  Paige  41 ;  Herring  v.  New 
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York,  L.  E.  &  W.  R.  Co.,  105  N  Y. 
340,  12  N.  E.  763- 

North  Carolina.  —  Heggie  v.  Build- 
ing &  Loan  Ass'n,  107  N.  C.  581,  12 
S.^E.  275;  Moore  v.  Silver  Min.  Val. 
Co.,  104  N.  C.  534,  10  S.  E.  679;  Mar- 
shall Foundry  Co.  v.  Killian,  99  N. 
C.  501,  6  S.  E.  680. 

South  Carolina.  —  Clyburn  v.  Rey- 
nolds, 31  S.  C.  91,  9  S.  E.  973. 

Tennessee.  —  Ridley  v.  Halliday, 
106  Tenn.  607,  61  S.  W.  1025,  53  L. 
R.  A.  477. 

IVcst  Virginia.  —  Gallaher  v. 
Moundsville,  34  W.  Va.  730,  12  S.  E. 
859,  26  Am.  St.  Rep.  942. 

A  judement  or  decree  rendered 
against  a  county  or  other  municipal- 
ity in  an  action  brought  by  certam 
citizens  and  taxpayers  on  behalf  of 
themselves  and  all  other  citizens  and 
ta.xpayers  of  such  county  or  munici- 
pality, is  binding  on  such  other  citi- 
zens and  taxpayers,  though  they  were 
not  parties  to  the  action,  on  the  prin- 
ciple that  they  were  represented  by 
those  who  were  parties  of  record. 
Gallaher  v.  Moundsville,  34  W.  Va. 
730,  12  S.  E.  859,  26  Am.  St.  Rep. 
942;  Stallcup  V.  Tacoma,  13  Wash. 
141,  42  Pac.  541,  52  Am.  St.  Rep.  25. 

Commenting  on  one  application  of 
the  principle  stated  in  the  text,  Bleck- 
ley, C.  J.,  in  Macon  &  B.  R.  Co. 
V.  Gibson,  85  Ga.  i,  11  S.  E.  442,  21 
Am.  St.  Rep.  135,  says:  "A  further 
question  is  whether  some  of  the  citi- 
zens of  Thomaston,  suing  in  behalf 
of  themselves  and  all  their  fellow- 
citizens  of  the  town,  will  be  suffi- 
cient as  parties  plaintifif  in  this  pro- 
ceeding, or  whether  all  the  citizens 
must  join  as  such  plaintiffs.  The  in- 
terest being'  common  to  all  as  a  com- 
munity, and  the  citizens  being  numer- 
ous (of  which  fact  we  can  take 
judicial  notice  from,. public  statistics), 
we  think  ^he  case  is  provided  for  by 
a  well-recognized  rule  which  has  long 
prevailed  in  equity,  and  that  some,  as 
representatives  of  the  class,  may  sue 
for  all.     Story's  Eq.  PI.,  §94  et  seq.; 


JUDGMENTS. 


825 


mortgage  on  its  property,  to  secure  the  payment  of  its  bonds,  repre- 
sents the  bondholders  in  all  legal  proceedings  carried  on  by  him 
affecting  his  trust,  to  which  they  are  not  actual  parties,  so  that 
whatever  binds  him,  acting  in  good  faith,  binds  them  also,-  and  a 
judgment  in  such  case  may  be  used  as  evidence  by  way  of  former 
adjudication  against  them.'' 

G.  When  Person  is  a  Party  so  as  to  Be  Affected.  —  As  to 
when  a  person  is  a  party  to  an  action  so  as  to  be  bound  by  the 
judgment  rendered  therein  the  authorities  are  not  entirely  in 
accord.  Some  hold  that  he  must  be  named  as  a  party  on  the 
record  ;*  others'  that  those  are  parties  who  are  directly  interested  in 
the  subject-matter,  have  a  right  to  make  a  defense,  control  the 
proceedings,  examine  and  cross-examine  witnesses  and  appeal  from 
the  judgment  f  while  others  hold  that  those  are  to  be  treated  as 
parties  who  are  interested  in  the  suit  and  have  knowledge  or  notice 
of  its  pendency.* 


Mitt.  Eq.  PI.,  marg.  p.  167  et  seq.; 
Spence's  Eq.  Jur.,  656;  i  Daniell's 
Ch.  Pr.,  234,  237;  Pomeroy's  Rem. 
and  Rem.  Rights,  §§388  et  seq.; 
Hawes  on  Parties,  §92;  i  Pomeroy's 
Eq.  Jur.,  §§251,255,  269,  274;  Phillips 
V.  Hudson,  L.  R.  2  Ch.  243;  Com'rs 
etc.  V.  Glasse,  L.  R.  7  Ch.  456 ;  Smith 
V.  Swormstedt,  16  How.  302.  It  is  true 
that  as  only  two  of  the  citizens  have 
become  parties,  it  is  rather  a  small 
representative  of  the  whole  commu- 
nity; but  considering  the  publicity  of 
the  case  and  the  interest  involved  in 
it,  and  the  fact  that  the  suit  is  lo- 
cated in  Upson  county  and  will  be 
tried  (if  tried  at  all)  at  the  county 
town,  which  is  the  town  whose  citi- 
zens are  interested,  there  can  be  no 
cause  to  apprehend  that  the  two 
plaintiffs  on  the  face  of  the  petition 
will  be  disposed,  or  if  so  disposed,  al- 
lowed to  misrepresent  the  community 
in  whose  behalf  they  have  brought 
this  suit.  No  doubt  it  is  somewhat 
discretionary  with  a  court  of  equity 
as  to  how  many  representatives  of 
a  class  will,  or  ought  to  be,  regarded 
as  a  fair  representation  of  the  whole 
class  in  the  given  instance.  We  sim- 
ply rule  that  this  is  a  proper  case  for 
some  of  the  citizens  to  represent  all, 
and  that  the  number  of  representa- 
tives, though  the  smallest  that  could 
be  recognized,  is  not,  as  matter  of 
absolute  law,  insufficient." 

2.     Shaw  V.   Little   Rock  &  Ft.   S. 
R.  Co.,  100  U.  S.  605;  Richter  v.  Je- 


rome, 123  U.  S.  233 ;  Beals  v.  Illinois 
etc.  R.  Co.,  133  U.  S.  290;  Robert- 
son V.  Van  Cleave,  129  Ind.  217,  26 
N.  E.  899,  15  L.  R.  A.  68. 

3.  See  authorities  cited  under  last 
two  preceding  notes. 

4.  Weber  v.  Mick,  131  111.  520,  23 
N.  E.  646;  McPike  v.  Wells,  54  Miss. 
136;  Whitesides  v.  Barber,  24  S.  C 
372,;  IMarshall  v.  Drayton,  2  Nott.  & 
i\IcC.  (S.  C.)  383;  Renick  v.  Lud- 
dington,  20  W.  Va.  511;  Orthwein  v. 
Thomas,  127  111.  554,  21  N.  E.  430, 
II  Am.  St.  Rep.  159;  Borders  v. 
Murphy,  78  111.  81.  (See  Vol.  Ill  and 
authorities   cited   pp.   274-276.) 

In  Orthwein  v.  Thomas,  127  111. 
554,  21  N.  E.  430,  II  Am.  St.  Rep. 
159,  Shope,  J.,  says :  "  Parties  to  a 
decree,  in  the  eye  of  the  law,  are 
those  only  who  are  named  as  such  in 
the  record,  and  are  properly  served 
with  process,  or  enter  their  appear- 
ance." 

5.  American  Bell  Tel.  Co.  v. 
National  Improved  Tel.  Co.,  27  Fed. 
663 ;  Cecil  v.  Cecil,  19  Md.  -72,  81  Am. 
Dec.  626;  Rowell  v.  Smith  (Wis.), 
102  N.  W.  I. 

6.  Conger  v.  Chilcote.  42  Iowa  18; 
Robbins  z'.  Chicago,  4  Wall.  (U.  S.) 
657;  May  V.  Chapman,  16  Mees.  & 
W.  (Eng.)  3S5;  Loveioy  v.  Murray, 
3  Wall.  (U.  S.)  i;  Missouri  Pac.  R. 
Co.  V.  Twiss,  3~,  Neb.  267,  53  N.  W. 
76,  37  Am.  St.  Rep.  437. 

The  principle  stated  in  the  text, 
supported  by  the  authorities  cited  in 
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this  foot-note,  applies  to  specific 
classes  of  cases,  rather  than  as  a  rule 
determining  the  question  of  parties 
in  any  sfiven  case,  and  is  best  eluci- 
dated by  the  illustrations  given  in 
this  note. 

Illustrations.  —  Action  for  Reim- 
bursement by  City  or  Town  Against 
the  Party  Occasioning  the  Liability. 
If  a  judgment  has  been  rendered 
against  a  municipality  for  damages 
for  injuries  occasioned  by  a  defect  or 
obstruction  in  a  street  or  highway 
caused  by  the  act  of  a  third  party, 
such  judgment  is  evidence  against 
such  third  party  in  a  suit  brought 
against  him  bv  the  municipality  for 
reimbursement,  that  the  defect  or  ob- 
struction existed,  that  the  injuries  re- 
sulted therefrom  without  the  fault  of 
the  injured  party,  and  that  the  dam- 
ages recovered  were  actually  sus- 
tained, if  such  third  party  had  notice 
of  the  suit  in  which  the  judgment 
against  the  municipality  was  ren- 
dered. Chicago  z'.  Robbins,  67  U.  S. 
418;  Robbins  v.  City  of  Chicago,  71 
U.  S.  657;  Washington  Gas  Light  Co. 
V.  District  of  Columbia,  161  U.  S. 
316;  Galloway  v.  State,  25  Ga.  596; 
Jarrett  v.  Arnold,  30  Ga.  323 ;  Roe  v. 
Doe,  47  Ga.  540;  Georgia  &  Bkg.  Co. 
z\  Neely,  56  Ga.  540;  Georgia  R.  v. 
Hart,  60  Ga.  550;  Melson  z'.  Dickson, 

63  Ga.  682;  Stewart  v.  Head,  70  Ga. 
449;  Beall  V.  Clark,  71  Ga.  818;  Cen- 
tral R.  Co.  V.  Hamilton,  71  Ga.  461  ; 
Crockett  v.  McLendon,  72,  Ga.  85; 
Georgia  R.  v.  Cole,  72)  Ga.  713 ;  West- 
ern &  O.  R.  V.  Atlanta,  74  Ga.  775; 
Tift  v.  Jones,  74  Ga.  469;  Faith  v. 
City  of  Atlanta,  78  Ga.  779,  4  S.  E. 
3 ;  Todd  V.  Chicago,  18  111.  App.  565 ; 
McNaughton  v.  City  of  Elkhart,  85 
Ind.  384;  City  of  Oskaloosa  v.  Pin- 
kerton,  51  Iowa  697,  i  N.  W.  689; 
Chesapeake  &  O.  Canal  Co.  v.  Coun- 
ty Com'rs,  57  Md.  201,  40  Am.  Rep. 
430;  Inhabitants  of  Milford  v.  Hol- 
brook,  91  Mass.  17,  85  Am.  Dec.  73S ; 
Woburn  v.  Henshaw,  loi  Mass.  193, 
3  Am.  Rep.  333 ;  Stoughton  v.  Porter, 
13  Allen  ("Mass.)  191;  Boston  v. 
Worthington,  10  Gray  (^lass.)  496, 
71  Am.  Dec.  678;  Palmer  v.  City  of 
Lincoln,  5  Neb.  136,  2S  Am.  Rep.  470 ; 
Littleton  V.  Richardson,  34  N.  H.  179, 
66  Am.  Dec.  759;  Lebanon  v.  Mead, 

64  N.  H.  8,  4  Atl.  392 ;  City  of  Brook- 
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lyn  7'.  Brooklyn  C.  R.  Co.,  47  N.  Y. 
475.  7  Am.  Rep.  469;  Barney  v. 
Dewey,  13  Johns.  (N.  Y.)  224,  7  Am. 
Dec.  372 ;  Reading  City  v.  Reiner,  167 
Pa.  St.  41,  31  Atl.  357;  Pawtucket  v. 
Bray,  20  R.  I.  17,  ^7  Atl.  i,  78  Am. 
St.  Rep.  837;  City  of  Richmond  v. 
Sitterding  (Va.),  43  S.  E.  562. 

Connecting  Carriers Where  sev- 
eral common  carriers  have  a  con- 
necting line  for  the  transportation  of 
property  beyond  the  limits  of  their 
respective  lines,  and  one  of  the  sev- 
eral connecting  carriers  is  guilty  of 
negligence  whereby  property  is  in- 
jured, and  the  owner  recovers  a 
judgment  for  such  injury  against  the 
carrier  receiving  the  goods,  such 
judgment  is  evidence  in  a  subsequent 
action  by  the  receiving  carrier  against 
the  carrier  causing  the  injury  to  the 
property  touching  the  measure  of 
damage,  if  the  latter  carrier  had 
knowledge  of  the  pendency  of  the 
action  wherein  such  judgment  was 
rendered  and  an  opportunity  to  de- 
fend it.  Missouri  Pac.  R.  Co.  v. 
Twiss,  35  Neb.  267,  27  Am.  St.  Rep. 
437.  53  N.  W.  76. 

The  illustrations  here  given  and 
the  authorities  cited,  together  with 
the  following,  clearly  show  a  judg- 
ment for  damages  for  negligence  is 
conclusive  as  evidence,  to  the  extent 
appearing  in  the  illustrations,  in  an 
action  brought  to  recover  the  amount 
paid  pursuant  thereto  from  the  one 
ultimately  liable,  who  has  had  notice 
of  the  suit  in  which  such  judgment 
was  obtained  and  opportunity  to 
make  defense  thereto.  Audenreid  v. 
Woodward,  4  Fed.  173;  McClure  v. 
Colclough,  5  Ala.  65;  Boyd  v.  Whit- 
field, 19  Ark.  447;  Commercial  Un- 
ion Assur.  Co.  V.  American  Cent.  Ins. 
Co.,  68  Cal.  430,  9  Pac.  712;  Holley 
V.  Wallace,  10  Ga.  158;  Drennan  v. 
Bunn,  124  111.  175,  16  N.  E.  100,  7 
Am.  St.  Rep.  354;  Cadwallader  v. 
Harris,  76  111.  370;  Wilson  v.  Brook- 
shire,  126  Ind.  497,  25  N.  E.  131,  9 
L.  R.  A.  792;  Marsh  v.  Smith,  72 
Iowa  295,  34  N.  W.  866;  Davis  v. 
Smith,  79  I\Ie.  351,  10  Atl.  55;  Ma- 
son V.  Kellogg,  38  Mich.  132;  De 
Witt  V.  Prescott,  51  Mich.  298,  16  N. 
W.  656 ;  Fitzpatrick  v.  Hoffman,  104 
Mich.  228,  62  N.  W.  349;  Hersey  v. 
Long,  30  Minn.   114,   14  N.  W.  508; 
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H.  Pkksons  in  Privity  With  Parties.  —  Privies  are  concluded 
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them  in  the  same  manner  and  to  the  same  extent  as  against  the 
actual  parties  to  it.'' 


Cartwright  v.  Carpenter,  8  Miss.  328, 
40  Am.  Dec.  66;  Strong  v.  Phoenix 
Ins.  Co.,  62  Mo.  289,  21  Am.  Rep. 
417;  Hoppaugh  V.  McGrath.  53  N.  J. 
L.  81,  21  Atl.  106;  Oceanic  Steam 
Nav.  Co.  V.  Campania  Transatlantia 
Espanola,  134  N.  Y.  461,  31  N.  E. 
987,  30  Am.  St.  Rep.  685 ;  Radway  v. 
Briggs,  y7  N.  Y.  256;  Taylor  v.  At- 
lantic Mut.  Ins.  Co.,  27  N.  Y.  275; 
In  re  New  York  C.  R.  Co.,  77  N. 
Y.  257;  Taylor  v.  Mayor  etc.,  4  E. 
D.  Smith  (N.  Y.)  559;  Mayor  etc. 
V.  Rice,  4  E.  D.  Smith  (N.  Y.)  604; 
People  V.  Baltimore  &  O.  R.  Co.,  50 
Hun  192,  3  N.  Y.  Supp.  29,  117  N.  Y. 
150,  22  N.E.  1026-  People  z'.  Mallory, 
46  How.  Pr.  (N.  Y.)  281,  2  Thomp. 
&  C.  (N.  Y.)  76;  People  v.  Macy,  62 
How.  Pr.  (N.  Y.)  6s;  Lee  Co.  v. 
Fulkerson,  21  Gratt.  (Va.)  182; 
Crawford  v.  Turk,  24  Gratt.  (Va.) 
176;  Allebaugh  v.  Coakley,  75  Va. 
628. 

In  Consolidated  H.  M.  Lasting- 
Mach.  Co.  V.  Bradley,  171  Mass.  127, 
50  N.  E.  464,  the  court,  in  its  opinion, 
considering  the  sufficiency  of  the  no- 
tice required  to  be  given  to  the  party 
ultimately  liable,  says :  "  Whatever 
may  be  the  form  of  such  a  notice, 
under  the  circumstances  in  which  it 
is  given  we  think  it  should  call  upon 
the  person  notified  to  come  in  and 
defend  the  suit,  or  should  offer  him 
an  opportunity  of  doing  so.  The 
party  notifying  cannot  insist  upon  re- 
taining control  of  the  defense,  and 
yet  hold  the  party  notified  bound  by 
the  result  of  the  suit.  The  decisions 
of  different  courts  in  this  country 
are  not  uniform  upon  the  require- 
ments of  such  a  notice,  but  the 
weight  of  authority  in  this  common- 
wealth requires  that  the  notice  must 
be  such  as  to  give  the  person  notified 
information  that  he  is  called  upon  to 
come  in  and  defend  the  suit,  or  be 
held  responsible  for  the  result." 

There  are  many  cases  that  hold 
that  if  notice  be  given  of  the  pendency 
of  the  suit  to  the  party  ultimately 
liable,  such  notice  need  not  contain  an 


express  request  to  defend.  Blasdale 
V.  Babcock.  i  Johns.  (N.  Y.)  517; 
Barney  v.  Dewey,  13  Johns.  (N.  Y.j 
224,  7  Am.  Dec.  372 ;  Warner  v. 
McGary,  4  Vt.  500;  Beers  v.  Pinney, 
12  Wend.  (N.  Y.)  309;  Leather  v. 
Poultney,  4  Binn.  (Pa.)  352;  Hamil- 
ton V.  Cutts,  4  Mass.  349;  Bender  v. 
Fromberger,  4  Dall.  (U.  S.)  436; 
Witmer  v.  Schlatter,  2  Rawle  (Pa.) 
359;  Bond  V.  Ward,  i  Nott  &  McC. 
(S.  C.)  201 ;  Jacob  v.  Pierce,  2  Rawle 
(Pa.)  204;  Waldo  v.  Long,  7  Johns. 
(N.  Y.)  173;  Kip  V.  Brigham,  6 
Johns.  (N.  Y.)  158;  Pinney  v.  Glea- 
son,  5  Wend.  (N.  Y.)  393;  Tarleton 
V.  Tarleton,  4  Maule  &  S.  (Eng.)  20; 
Henderson  v.  Sevey,  2  Me.  139;  Por- 
ter V.  Cole,  4  Me.  20. 

7.  United  States.  —  Barr  v.  Gratz, 
4  Wheat.  213;  Tappan  v.  Beardsley, 
10  Wall.  427;  Whiteside  v.  Hasel- 
ton,  no  U.  S.  296;  Hefner  v.  North- 
western Mut.  Life  Ins.  Co.,  123  U. 
S.  747;  Louis  V.  Trustees  of  Brown 
Twp.,  109  U.  S.  162;  Scotland  Co. 
V.  Hill,  112  U.  S.  183;  Mellen  v.  Mo- 
line  Malleable  Iron  Works,  131  U.  S. 
352;  Avegno  v.  Schmidt,  113  U.  S. 
293- 

Alabama.  —  Marriott  v.  Givens,  8 
Ala.  694;  Winston  v.  Westfeldt,  22 
Ala.  278;  Martin  v.  EHerbee,  70  Ala. 
326;  Lawrence  v.  Ware,  27  Ala.  553; 
Semple  v.  Glenn,  91  Ala.  245,  6  So. 
46,  24  Am.  St.  Rep.  894 ;  Woods  v. 
Montavello  Coal  and  Transportation 
Co.,  84  Ala.  560,  3  So.  475,  5  Am. 
St.  Rep.  393. 

Arkansas. — Brown  v.  Bocquin,  57 
Ark.  97,  20  S.  W.  813. 

Calif  orjiia.  —  Peterson  v.  Weiss- 
bein,  80  Cal.  38,  22  Pac.  56;  Whit- 
ney i:  Higgins,  10  Cal.  547,  70  Am. 
Dec.  748;  Joyce  v.  McAvoy,  31  Cal. 
273,  89  Am.  Dec.  172;  Painter  v. 
Painter,  138  Cal.  231,  71  Pac.  90. 

Colorado.  —  Godding  v.  Colorado 
Springs  Live  Stock  Co.,  4  Colo.  App. 
14,  34  Pac.  942. 

Connecticut.  —  Richmond  v.  Stable, 
48    Conn.    22 ;    Chapin   z'.    Curtis,    23 
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Conn.  388;  Belden  v.  Seymour,  8 
Conn.   304,  21   Am.   Dec.   601. 

I'lorida.  —  Merrill  7'.  Daflin,  24 
Fla.  320,  4  So.  806. 

Georgia.  —  Barfield  v.  Jeflferson,  84 
Ga.  609,  II  S.  E.  149;  Smith  v. 
Coker,  65  Ga.  461 ;  Barclay  v.  Kim- 
sey,  72  Ga.  72s ;  Gunn  v.  James, 
48  S.  E.  148;  Howard  v.  Glenn,  85 
Ga.  238,  II  S.  E.  610,  21  Am.  St. 
Rep.   156. 

Illinois.  —  Hopkins  v.  Taylor,  S7 
III.  436;  Arenz  v.  Reihle,  2  111.  340; 
Merritt  v.  Eagan,  59  111.  212;  Thom])- 
son  V.  Frew,  107  III.  478;  Orlhwein 
V.  Thomas,  127  111.  554,  21  N.  E.  430, 
II  Am.  St.  Rep.  159;  Singer  v. 
Hutchinson,  183  111.  606,  56  N.  E. 
388,  75  Am.  St.  Rep.  133. 

Indiana.  —  Jones  v.  Dipert,  123 
Ind.  594,  23  N.  E.  944- 

lozva.  —  State  v.  Eads,  15  Iowa  114, 
83  Am.  Dec.  399;  McDonald  v. 
Gregory,  41  Iowa  513;  Harsh  v. 
Griffin,  72  Iowa  608,  34  N.  W.  441. 

Kansas.  —  Irish  zk  Foulks,  42  Kan. 
370,  22  Pac.  315 ;  Garden  City  v. 
Merchants  &  Farmers  Nat.  Bank, 
6s  Kan.  345,  69  Pac.  325,  93  Am.  St. 
Rep.  284. 

Kentucky.  —  Reardon  v.  Searcy,  i 
Litt.  53 ;  Head  v.  Perry,  i   Mon.  253. 

Louisiana.  —  Castellano  v.  Peillon, 
2  Mart.  (N.  S.)  466;  Brownson  v. 
Richard,  11  La.  414;  Bisland  v.  Grif- 
fin, 9  La.  Ann.  150;  Hargrave  z'. 
Mouton,    109   La.   533,   33   So.   590. 

Maine.  —  Merrill  v.  Suffolk,  31  Me. 
57,  50  Am.  Dec.  649;  Smith  v.  Keen, 
26  Me.  411 ;  Emery  v.  Fowler,  39  Me. 
326,  63  Am.  Dec.  627 ;  Durham  v. 
Giles,  52  Me.  206. 

Maryland.  —  Western  Tel.  Co.  v. 
Baltimore  &  O.  R.  Co.,  69  Md.  211, 
14  Atl.  531  ;  Barrick  v.  Horner,  78 
Md.  253,  27  Atl.  nil,  44  Am.  St.  Rep. 
283;  Martin  v.  Evans,  85  Md.  8,  36 
Atl.  258,  60  Am.  St.  Rep.  292. 

Massachusetts.  —  Gushing  v.  Hack- 
ctt,  10  Mass.  164;  Gerrish  v.  Bearce, 
II  Mass.  193;  Adams  z'.  Barnes,  17 
Mass.  365 ;  Vose  v.  Morton,  4  Cush. 
27,  50  Am.  Dec.  750. 

Micliigan.  —  Whitford     v.     Crooks, 

54  Mich.  261,  20  N.  W.  45;  People's 
Sav.    Bank  v.   Eberts,  96  Mich.    396, 

55  N.  W.  996. 

Minnesota.  —  Ladd  v.  Weiskopf,  62 
Minn.  29,  64  N.  W.  99;   Connolly  v. 
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Connolly,  26  Minn.  350,  4  N.  W.  233. 

Mississilyf^i.  —  Manly  v.  Kidd,  p^^ 
Miss.  141 ;  Lipscomb  v.  Poslell,  38 
Miss.  476,  77  Am.  Dec.  651. 

Missouri.  —  Ervin  v.  Brady,  48 
Mo.  560;  Barton  v.  Martin,  60  Mo. 
App.  351  ;  Slate  7'.  Coste,  36  Mo.  437; 
State  V.  Branch,  134  Mo.  592,  36  S. 
W.  226,  56  Am.  St.  Rep.  533;  Young 
v.  Byrd,  124  Mo.  590,  28  S.  W.  83, 
46  Am.  St.  Rep.  461. 

Nevada.  —  Ahlers  v.  Thomas,  24 
Nev.  407,  56  Pac.  93,  77  Am.  St.  Rep. 
820. 

Nezjv  Hampshire.  —  King  v.  Chase, 
15  N.  H.  9,  41  Am.  Dec.  675;  Little- 
ton V.  Richardson,  34  N.  H.  179,  66 
Am.  Dec.  759. 

Nczv  York.  —  Hughes  v.  United 
Pipe  Lines,  119  N.  Y.  423,  23  N.  E. 
1042;  Thompson  v.  Hammond,  i 
Edw.  Ch.  497;  Kip  V.  Brigham,  7 
Johns.  168;  Lawrence  v.  Hunt,  10 
Wend.  81,  25  Am.  Dec.  539;  Rapelye 
z'.  Prince,  4  Hill  119,  40  Am.  Dec. 
267. 

North  Carolina.  ■ — ■  Coble  z'.  Clapp, 
54  N.  C.  173;  Redmond  v.  Collins, 
15  N.  C.  430,  27  Am.  Dec.  208. 

Ohio.  —  Mengert  v.  Brinkerhoff,  O7 
Ohio  St.  472,  66  N.  E.  530. 

Oregon.  —  Hawley  v.  Dawson,  16 
Or.  344,  18  Pac.  592. 

Pennsylvania.  —  Merklein  v.  Trap- 
nell,  34  Pa.  St.  42,  75  Am.  Dec.  634; 
Strayer  v.  Johnson,  no  Pa.  St.  21,  i 
Atl.  222 ;  Vemer  v.  Carson,  66  Pa. 
St.  440;  Schulze's  Appeal,  i  Pa.  St. 
251,  44  Am.  Dec.   126. 

Rhode  Island.  —  Hill  v.  Bain,  15 
R.  I.  75,  23  Atl.  44,  2  Am.  St.  Rep.  44. 

South  Carolina.  —  Hart  v.  Bates,  17 
S.  C.  35 ;  Bell  v.  Bell,  25  S.  C.  149- 

Tennessee.  —  Vaughn  v.  Law,  20 
Tenn.  123. 

Texas.  —  Timon  v.  Whitehead,  58 
Tex.  290 ;  Girardin  v.  Dean,  49  Tex. 
243 ;  Tadlock  v.  Eccles,  20  Tex.  782, 
72  Am.  Dec.  213. 

Vermont.  —  Walker  v.  Ferrin,  4 
Vt.  523 ;  Spencer  v.  Dearth,  43  Vt.  98. 

Virginia.  —  Baylor  v.  Dejarnette,  13 
Gratt.  152;  Hawthorne  v.  Beckwith, 
89  Va.  786,  17  S.  E.  241 ;  Dabney  7'. 
Kennedy,  7  Gratt.  317. 

West  Virginia.  —  First  Nat.  Bank 
V.  Huntington  Distilling  Co.,  41  W. 
Va.  530,  23  S.  E.  792;  Clark  v.  Per- 
due,  40   W.    Va.    300,   21    S.    E.    735 ; 
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I.  Judgment  or  Dkcrkic  In  Rem.  —  Judgments  or  decrees  in 
rem,^  and  those  upon  the  personal  status  or  relation  of  parties,  such 
as  marriage,  divorce,  and  the  like,  are  evidence  of  the  matters  which 
they  determine  as  to  all  persons,  whether  parties  thereto  or  not.** 


Hooper  v.  Hooper,  2'^  W.  Va.  526,  9 
S.  E.  937 ;  Burner  v.  Hevener,  34  W. 
Va.  774,  12  S.  E.  861,  26  Am.  St. 
Rep.  948;  State  v.  Irwin,  51  W.  Va. 
192,  41  S.  E.  124. 

Wisconsin.  —  Laurence  v.  Milwau- 
kee, 45  Wis.  306;  Krall  v.  Libbey,  53 
Wis.  292,  ID  N.  W.  386:  Hart  v. 
Moulton,  104  Wis.  349,  80  N.  W.  599, 
76  Am.  St.  Rep.  881. 

Illustrations  of  the  Law  of  Privity. 
In  State  z'.  McDonald,  108  Wis.  8, 
84  N.  W.  171,  81  Am.  St.  Rep.  878, 
the  court  observes:  "A  judgment 
against  a  corporation  is  conclusive 
against  its  stockholders  in  an  action 
to  enforce  their  statutory  liability  to 
creditors.  A  person  suing  as  a  tax- 
payer, in  behalf  of  himself  and  all 
persons  similarly  situated,  stands  for 
all  such  taxpaj'ers,  so  that  a  judg- 
ment rendered  in  the  action  is  bind- 
ing on  every  taxpayer  in  the  munici- 
pality. A  judgment  against  a  mu- 
nicipality is  binding  on  all  its  ta.x- 
payers  in  a  proceeding  to  collect  a 
tax  to  satisfy  the  judgment.  Each 
ta.xpayer  is  considered  as  a  participant 
in  the  litigation  closed  by  the  judg- 
ment, so  that  he  can  neither  impeach 
the  judgment  collaterally  nor  reliti- 
gate  any  of  the  questions  decided 
upon  which  the  judgment  was  based. 
Clark  V.  Wolf,  29  Iowa  197 ;  State 
V.  Rainey,  74  Mo.  229;  Harmon  t'. 
.A.uditor  of  Public  Accounts,  123  III. 
122,  13  N.  E.  161,  5  Am.  St.  Rep.  502. 
A  judgment  against  a  trustee  is  bind- 
ing on  his  cestui  que  trust.  So  is  an 
adjudication  by  a  county  court,  as 
to  a  guardian's  or  administrator's  ac- 
count, binding  on  all  parties,  includ- 
ing the  bondsmen." 

8.  United  States. —Th?:  Acorn,  2 
Abb.  434,  I  Fed.  Cas.  No.  29;  The 
Rio  Grande  v.  Otis,  90  U.  S.  458; 
Gelston  v.  Hoyt,  3  Wheat.  246. 

Alabama.  —  Dickey  v.  Vann,  81 
Ala.  425,  8  So.  195;  Brock  v.  Frank, 
51  Ala.  85. 

California.  —  Estate  of  Newman,  75 
Cal.  213-220,  16  Pac.  887;  Mulcahey 
V.  Dow,  131  Cal.  7Z,  63  Pac.  158. 


Connecticut.  —  Stewart  v.  Warner, 
I   Day  142,  2  Am.  Dec.  61. 

Maine.  —  Lord  v.  Chadbourne,  42 
Me.  429,  66  Am.  Dec.  290. 

Massachusetts.  —  Brigham  v. 
Fayerweather,  140  Mass.  411,  5  N.  E. 
265;  Adams  v.  Adams,  154  Mass.  290, 
28  N.  E.  260;  Hood  V.  Hood,  no 
Mass.  463 ;  Bonnemort  v.  Gill,  167 
Mass.  338,  45  N.  E.  768. 

Minnesota.  —  Thurston  v.  Thurs- 
ton, 58  Minn.  279,  59  N.  W. 
1017;  Frost  V.  St.  Paul  Bkg.  &  Inv. 
Co.,  57  Minn.  325,  59  N.  W.  308; 
Farrell  v.  St.  Paul,  62  Minn.  271,  64 
N.  W.  809,  54  Am.  St.  Rep.  641. 

Nebraska.  —  Lorensen  v.  Lorensen, 
98  N.  W.  837. 

Nevada.  —  State  z'.  Central  Pac. 
R.  Co.,  10  Nev.  47. 

New  York.  —  Gelston  r.  Hoyt,  13 
Johns.  561. 

South  Carolina.  —  Street  v.  Augus- 
ta Ins.  &  Bkg.  Co.,  12  Rich.  L.  13, 
75  Am.  Dec.  714. 

Texas.  —  Miller  v.  Foster,  76  Tex. 
479,  13  S.  W.  529;  Lynch  v.  Baxter, 
4  Tex.  431,  51  Am.  Dec.  735- 

Judgment  In  Rem  Is  Binding  on 

Every    One While    a    judgment    in 

an  action  in  personam  is  binding  only 
on  the.  parties  of  record  and  those 
claiming,  under  them,  a  judgment  in 
rem  renders  the  subject  on  which  it 
operates  "  what  it  declares  it  to  be," 
and  is  consequently  binding  upon  the 
world.  Every  person  is  supposed  to 
be  concerned  in  such  an  adjudication 
and  to  be  constructively  before  the 
court.  State  v.  McDonald,  108  Wis. 
8.  84  N.  W.  171,  81  Am.  St.  Rep. 
878. 

9.  Wottrich  v.  Freeman,  71  N.  Y. 
601 ;  Patterson  v.  Gaines,  47  LT.  S. 
550;  Hughes  z'.  Jones,  116  N.  Y.  67, 
22  N.  E.  446,  5  L.  R.  A.  632;  Hart 
V.  Deamer,  6  Wend.  (N.  Y.)  497; 
Lord  v.  Chadbourne,  42  Me.  429,  66 
Am.  Dec.  290;  Woodruff  v.  Taylor, 
20  Vt.  65;  Cecil  V.  Cecil,  19  Md.  72, 
81  Am.  Dec.  626. 
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6.  Must  Be  Founded  on  Same  Subject-Matter.  —  A.  Gicnkkai. 
Principle;. — To  warrant  the  use  of  a  former  adjudication  as  evi- 
dence in  another  action,  it  is  essential  that  tiie  subject-matter  of  the 
two  actions  be  substantially  the  same.^" 


Rule  Where  Status  Is  Determined 
by  the  Judgment.  —  "  The  rule  of  res 
adjndicata  is  as  broad  where  status 
is  the  subject  upon  which  the  judg- 
ment acts,  in  that  it  is  binding  on 
the  whole  world,  as  it  is  inter  partes 
where  mere  personal  rights  are  the 
subject  of  the  litigation."  State  v. 
McDonald,  io8  Wis.  8,  84  N.  W.  171. 
81  Am.   St.  Rep.  872. 

Judgments  of  Naturalization  Fall 
Tinder  This  Principle.  —  Spratt  v. 
Spratt,  4  Pet.  (U.  S.)  393;  Acker- 
man  V.  Haenck,  147  111.  514,  35  N.  E. 
381;  State  V.  McDonald,  24  Minn.  48. 

10.  United  States.  — '^^tsblt  v.  In- 
dependent Dist.  of  Riverside,  144  U. 
S.  610;  Wilmington  &  W.  R.  Co.  v. 
Alsbrook,  146  U.  S.  279;  Last  Chance 
Min.  Co.  V.  Tyler  Min.  Co.,  157  U. 
S.  683;  Aspden  v.  Nixon,  4  II  "w. 
467. 

Alabama.  —  Gee  v.  Williamson,  i 
Port.  313,  27  Am.  Dec.  628;  Pope  v. 
Nance,  i  Stew.  354,  18  Am.  Dec.  60; 
Shaw  V.  Beers,  25  Ala.  449;  Robbins 
r.  Harrison,  31  Ala.   160. 

Arizona.  — ■  Stevens  v.  Wadleigh, 
57  Pac.  622. 

Arkansas.  —  McCombs  v.  Wall,  66 
Ark.  336,  so  S.  W.  876. 

California.  —  Last  Chance  Water 
Ditch  Co.  V.  Heilbron,  86  Cal.  i,  26 
Pac.  523;  Flandreau  v.  Downey,  23 
Cal.  354;  Morgan  v.  Ball,  81  Cal.  93, 
22  Pac.  331,   IS  Am.   St.  Rep.  34. 

Connecticut.  —  Southington  Eccle- 
siastical Soc.  t/.  Gridley,  20  Conn.  200; 
Huntley  v.  Holt,  S9  Conn.  102,  22 
Atl.  34,  21  Am.  St.  Rep.  71;  Sup- 
ples v.-  Cannon,  44  Conn.  424. 

Georgia.  —  City  of  Savannah  z'. 
Feeley,  66  Ga.  31 ;  Hendrix  v.  Webb, 
113  Ga.  1028,  39  S.  E.  461. 

Illinois. — Wright  v.  Griffey,  147 
111.  496,  3S  N.  E.  722,  27  Am.  St.  Rep. 
228;  Cooper  v.  Corbin,  105  111.  224-; 
Henderson  v.  Harness,  184  III.  S20, 
56  N.  E.  786. 

Indiana.  —  Erwin  v.  Garner,  108 
Ind.  488,  9  N.  E.  417;  Oster  t'.  Broc, 
64  N.  E.  918;  Rucker  v.  Steelman,  97 
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Ind.  222 ;  Collier  v.  Cunningham,  2 
Ind.  App.  254,  28  N.  E.  341. 

lozva.  —  Bennett  v.  City  of  Marion, 
119  Iowa  473,  93  N.  W.  5s8;  Goode- 
now  V.  Litchfield,  S9  Iowa  226,  9  N. 
W.  107. 

Kansas.  —  Furneaux  v.  First  Nat. 
Bank  of  Whitewater,  39  Kan.  144,  17 
Pac.  8S4,  7  Am.  St.  Rep.  S4i ;  State 
Bank  v.  Rude,  23  Kan.  143;  Redden 
V.  Metzger,  46  Kan.  285,  26  Pac.  689, 

26  Am.  St.  Rep.  97. 

Kentucky.  —  Maize  v.  Bowman,  9? 
Ky.  205,  19  S.  W.  589,  17  L.  R.  A. 
81 ;  Dorsey  v.  Maddox,  19  Ky.  L. 
Rep.   1903,  44  S.  W.  632. 

Louisiana.  —  Baer  v.  Terry,  108  La. 
597,  32  So.  353 ;  Aiken  v.  Robinson, 
108  La.  267,  32   So.  4x5. 

Maine.  —  Morrison  v.  Clark,  89  Me. 
103,  35  Atl.  1034,  56  Am.  St.  Rep. 
395- 

Maryland.  —  Gittings  v.  City  of 
Baltimore,  95  Md.  419,  52  Atl. 
937;  Brooke  v.  Gregg,  89  Md.  234, 
43  Atl.   38. 

Massachusetts.  —  Gilbert  v.  Thomp- 
son, 9  Cush.  348;  Johnson  v.  Morse, 
93  Mass.  540. 

Michigan.  —  Jenkinson  v.  Wysner, 
I2S  Mich.  89,  83  N.  W.  1012. 

Mississippi.  —  Greene  v.  Merchants 
&  Planters  Bank,  72  Miss.  S4-2,  19 
So.   350. 

Missouri.  —  State  ex  rel.  Richard- 
son V.  James,  82  Mo.  509;  Clemens 
V.   Murphy,  40  Mo.   121. 

Nebraska.  —  Hamilton  Nat.  Bank 
V.  American  Loan  &  Trust  Co.,  100 
N.  W.  202 ;  Bollong  v.  Schuyler 
Nat.  Bank,  26  Neb.  281,  41  N.  W. 
990,  18  Am.  St.  Rep.  781,  3  L.  R.  A. 
142;  Haines  v.  Flinn,  26  Neb.  380, 
42  N.  W.  91,  18  Am.  St.  Rep.  785; 
Brigham  v.  McDowell,   19  Neb.  407, 

27  N.  W.  384;  Spencer  v.  Johnston, 
58  Neb.  44,  78  N.  W.  482. 

Nevada.  —  Young  v.  Brehe,  19 
Nev.  379,  12  Pac.  564,  3  Am.  St.  Rep. 
892. 

New  Hampshire.  —  King  v.  Chase, 
IS  N.  H.  9,  41  Am.  Dec.  675. 

New  Jersey.  —  Richmond  v.   Hays, 
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B.  MattivKS  in  Issuh  BiiTWijEN  THE  Parties.  —  It  is  only  those 
matters  of  controversy  actually  in  issue  between  the  parties,^'  and 


3  N.  J.  L.  492;  Matthews  v.  Roberts, 
2  N.  J.  Eq.  338;  Gardner  v.  Rais- 
beck,  28  N.  J.  Eq.  71. 

Nczv  Mexico.  —  New  Mexico  Nat. 
Bank  v.  Brooks,  9  N.  M.  113,  49  Pac. 
947;  Barnett  v.  Barnett,  9  N.  M. 
205,  50  Pac.  ZZ7- 

Nezv  York.  —  White  v.  Coatsworth, 
6  N.  Y.  137;  Mesereau  v.  Pearsall, 
19  N.  Y.  108;  Hoag  V.  Town  of 
Greenwich,  133  N.  Y.  152,  30  N.  E. 
842. 

North  Carolina.  —  Shuster  v.  Per- 
kins, 47  N.  C.  217. 

Ohio.  —  Gibson  v.  McNeely,  1 1 
Ohio  St.  131 ;  Curtis  v.  Cisna,  i  Ohio 
429. 

Oklahoma.  —  Pratt  v.  Ratliff,  10 
Okla.    168,  61    Pac.   523. 

Pennsylvania.  —  Cist  z'.  Zeigler,  16 
Serg.  &  R.  282 ;  Counery  v.  Brooke, 
73  Pa.  St.  80;  Allen  v.  International 
Text  Book  Co.,  201  Pa.  St.  579,  51 
Atl.  323. 

Rhode  Island.  —  Crafts  v.  Crafts, 
23  R.  I.  5,  52  Atl.  890. 

South  Carolina.  —  Green  v.  Iredell, 
31  S.  C.  588,  10  S.  E.  545- 

Tennessee.  —  Moore  v.  Wood 
(Tenn.  Ch.  App.),  61  S.  W.  1063. 

Texas.  —  Foster  v.   Wells,   4   Tex. 

lOI. 

Utah.  — mo  Grande  W.  R.  Co.  v. 
Telluride  Power  Transmission  Co.,  23 
Utah  22,  63  Pac.  995. 

Vermont.  —  Bacon  v.  Hunt,  72 
Vt.  98,  47  Atl.  394. 

Virginia.  —  Chesapeake  &.  O.  R. 
Co.  V.  Rison,  99  Va.  18,  Z7  S.  E.  320. 

Washington.  —  City  of  Port  An- 
geles V.  Lauridsen,  26  Wash.  153,  66 
Pac.  403. 

West  Virginia.  —  Seabright  v.  Sea- 
bright,  33  W.  Va.  152,  10  S.  E.  265; 
Horn  V.  Perry,  11  W.  Va.  694;  North- 
western Bank  v.  Hays,  37  W.  Va. 
475,  16  S.  E.  561 ;  Hutton  v.  Dewing, 
42  W.  Va.  691,  26  S.  E.  197;  Davis 
V.  Trump,  43  W.  Va.  191,  27  S.  E. 
397,  64  Am.   St.  Rep.  849. 

Wisconsin.  —  Montpelier  Sav.  Bank 
&  Trust  Co.  7'.  School  Dist.  No.  5, 
115  Wis.  622,  92  N.  W.  439;  Town  of 
Fulton  V.  Pomerov,  iii  Wis.  663, 
87  N.  W.  831. 


11.  Arkansas.  —  Trammell  f. 
Thurmond,   17   Ark.  203. 

California.  —  Patterson  v.  Mills, 
138  Cal.  276,  71   Pac.   177. 

Connecticut.  —  Kennedy  v.  Scovill. 
14  Conn.  61 ;  Huntley  v.  '  Holt,  59 
Conn.  102,  22  Atl.  34,  21  Am.  St. 
Rep.  71. 

Illinois.  —  White  v.  Sherman,  168 
111.  589,  48  N.  E.  128,  61  Am.  St. 
Rep.  132. 

Indiana.  —  Eaton  &  H.  R.  Co.  v. 
Hunt,  20  Ind.  457;  Duncan  v.  Hol- 
comb,  26  Ind.   378. 

loiva.  —  Haight  v.  City  of  Keokuk, 
4  Iowa  199. 

Louisiana.  —  Sharp  v.  Zeller,  38 
So.   449. 

Maryland.  —  Garrott  z'.  Johnson,  11 
Gill  &  J.  173,  35  Am.  Dec.  272; 
Whitehurst  v.  Rogers,  38  Md.  503. 

Minnesota.  —  Thompson  v.  Crosby, 
62  Minn.  324,  64  N.  W.  823. 

Nebraska.  —  Agnew  v.  Montgom- 
ery, 99  N.  W.  820;  Malone  v. 
Garver,  92  N.  W.  726. 

Neiv  York.  —  Perry  v.  Dickerson, 
85  N.  Y.  345,  39  Am.  Rep.  663. 

Tennessee.  —  Estill  v.  Taul,  2 
Yerg.  466,  24  Am.  Dec.  498. 

Texas.  —  State  v.  O'Connor,  74  S. 
W.  899. 

When  Opinion  of  Court  May  Be 
Used  to  Determine  Matter  in  Issue. 
In  Last  Chance  Min.  Co.  v.  Tyler 
Min.  Co.,  157  U.  S.  683,  Mr.  Justice 
Brewer,  delivering  the  opinion  of  the 
court,  and  quoting  from  Legrand  "'. 
Rixey,  83  Va.  862,  3  S.  E.  864,  says : 
"In  the  case  at  bar,  the  trial  judge 
aied  zvith  the  papers  in  the  cause  his 
reasons  for  his  decision,  which  the 
decree  itself  shows  was  done  for  the 
express  purpose  of  explaining  his  de- 
cision. This  being  the  case,  the 
opinion  of  the  trial  judge  thus  re- 
ferred to  in  the  decree  becomes  a 
part  of  the  record,  and  may  be  looked 
to,  and  is  even  more  reliable  to  ex- 
plain, in  doubtful  cases,  what  was  in 
issue  and  what  was  determined,  than 
mere  extrinsic  evidence  to  the  same 
end.  We  do  not  mean  that  the  more 
opinion  of  the  trial  judge,  which  may 
happen  to  be  in  writing,  and  copied 
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raised  by  the  pleadings  in  the  cause/-  that  will  render  a  judgment 
or  decree  an  atljudication  to  be  used  as  evidence  precluding  a  recov- 
ery for  the  same  matters  in  a  subsequent  action  between  the  parties.^* 
C.  Matters  Not  Decidkd,  Though  in  Issuiv.  —  If  it  clearly 
appear  from  the  record  that  a  matter  was  embraced  within  the 
issue  raised  in  the  cause,  but  not  decided,  the  judgment  or  decree 
as  to  such  matter  cannot  be  used  as  evidence  between  the  parties 


into  the  record,  constitutes  a  part 
thereof;  but  we  do  say  that  where  the 
decree  —  as  in  this  case  —  refers  to 
the  opinion  of  the  trial  judge  in  terms 
that  make  it  clear  that  the  object  was 
to  refer  to  it  to  explain  what  was 
determined,  and  the  reasons  therefor, 
then  such  opinion  becomes  legitimate- 
ly a  part  of  the  record,  and  must  be 
looked  to  to  explain  what  was  in 
issue  and  what  was  determined  by 
the  judgment  or  decree  in  question. 
See  Burton  v.  Mills,  78  Va.  470." 

Judgment  Outside  of  the  Issues 
in  the  Cause.  —  "A  judgment  entered 
by  a  court  outside  the  issues  sub- 
mitted to  its  determination  stands 
upon  the  same  footing  as  one  dealing 
with  a  subject-matter  which  is  en- 
tirely foreign  to  its  jurisdiction,  and 
is  therefore  a  nullity."  Lincoln  Nat. 
Bank  v.  Virgin,  36  Neb.  735,  55  N. 
W.  218,  38  Am.   St.  Rep.  747- 

12.  Lorillard  v.  Clyde.  122  N.  Y. 
41,  25  N.  E.  292,  19  Am.  St.  Rep.  470; 
City  of  Aurora  v.  West,  7  Wall.  (U. 
S.)  82;  McGregor  v.  McGregor,  21 
Iowa  441 ;  Badger  v.  Titcomb,  32 
Mass.  409,  26  Am.  Dec.  611;  Blessing 
V.  Edmonson,  49  Tex.  333 ;  McCul- 
lough  7^  Dashiell,  85  Va.  37,  6  S.  E. 
610;  Fuller  V.  Metropolitan  Life  Ins. 
Co.,  68  Conn.  55,  35  Atl.  766,  57  Am. 
St.  Rep.  84. 

13.  California.  —  Munson  v.  Bow- 
en,  80  Cal.   572,  22  Pac.  253. 

Indiana. — Louisville  N.  A.  &  C. 
R.  Co.  V.  Cauley,  119  Ind.  142,  21  N. 
E.  546. 

lozva.  —  McGregor  v.  McGregor,  21 
Iowa  441 ;  Schmidt  v.  Zahensdorf,  30 
Iowa  498. 

Kentucky.  —  Bridges  v.  McAlister, 
106  Ky.  791,  51  S.  W.  603,  90  Am. 
St.  Rep.  267. 

Maryland.  —  Shryock  v.  Hensel,  95 
Md.  614,  53  Atl.  412. 

Nebraska.  —  Malone  v.  Garver, 
92  N,  W.  726. 
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Nezv  York.  —  Stokes  v.  Foote,  172 
N.  Y.  327,  65  N.  E.  176. 

North  Carolina.  —  Debnam  v.  Chit- 
ty,  131  N.  C.  657,  43  S.  E.  3;  Ryan 
V.  Martin,  104  N.  C.  176,  10  S.  E.  169. 

Pennsylvania. — Williams  v.  Hay, 
120  Pa.  St.  485,  14  Atl.  379,  6  Am. 
St.  Rep.  719,  and  authorities  cited 
under  notes  49  and  50. 

Only    Matters    in    Issue    Can    Be 

Treated  as  Res  Adjudicata United 

States.  —  Hampton  v.  Phipps,  108  U. 
S.  260;  Abendroth  v.  Van  Dolsen,  131 
U.  S.  66. 

Alabama.  —  Perry  v.  King,  117 
Ala.  533,  23  So.  783. 

California.  —  Blood  v.  Marcuse,  38 
Cal.  590,  99  Am.  Dec.  435 ;  De  Godey 
V.  De  Godey,  39  Cal.  157;  Wixson 
V.  Devine,  80  Cal.  385,  22  Pac.  224. 

Colorado.  —  Water  Supply  &  S. 
Co.  V.  Larimer  &  W.  Reservoir  Co., 
25  Colo.  87,  S3  Pac.  386. 

Connecticut. — Dickinson  v.  Hayes, 
31    Conn.  417. 

Iowa.  —  White  v.  Watts,  18  Iowa 
74;  Tubbessing  v.  City  of  Burlington, 
68  Iowa  691,  24  N.  W.  514. 

Massachusetts.  —  Standish  v.  Par- 
ker, 19  Mass.  20,  13  Am.  Dec.  393; 
Watts  V.  Watts,  160  Mass.  464,  36 
N.  E.  479,  39  Am.  St.  Rep.  509,  23 
L.  R.  A.  187. 

Minnesota. — Bowe  z'.  Minnesota 
Milk  Co.,  44  Minn.  460,  47  N.  W. 
151 ;  Irish-American  Bank  v.  Ludlum, 
56  Minn.   317,  57  N.  W.  927. 

Nebraska.  —  Anderson  v.  Kreidler, 
56  Neb.  171,  76  N.  W.  581. 

North  Carolina.  —  In  re  Thomas' 
Will,  III   N.  C.  409,   16  S.  E.  226. 

Rhode  Island.  —  City  of  Providence 
V.  Adams,  11  R.  I.  190. 

Soutli  Carolina.  —  Hart  v.  Bates,  17 

s.  C.  35. 

South  Dakota.  —  Wyman  v.  Hal- 
lock,  4  S.  D.  469.  57  N.  W.  197. 

Texas.  —  James  v.  James,  81  Tex. 
373,   16  S.   W.   1087. 
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in   a  subsequent  aetion   as  to  such   matter   not  adjudicated   in   the 
former  suit.*'* 

D.  Matters  Which  Could  Not  Have  Been  Determined. 
The  courts  are  unanimous  in  holding  that  a  matter  which  could  not 
have  been  litigated  in  a  former  suit  cannot  be  treated  as  res 
judicata,  so  as  to  conclude  the  parties  with  reference  thereto  in 
a  second  suit  between  them.*^     Thus  a  judgment  cannot  be  used  as 


14.  United  States.  —  Starling  v. 
Weir  Plow  Co.,  3  C.  C.  A.  471,  9  U. 
S.  App.  318,  53  Fed.  119. 

California. — Johnson  v.  Vance,  86 
Cal.   no,  24  Pac.  862. 

Connecticut.  —  Hollister  v.  Lefevre, 
35  Conn.  456. 

Illinois.  —  Hopkins  v.  Cofoid,  103 
111.  App.  167. 

Iowa.  —  Keokuk  Co.  v.  Alexan- 
der, 21  Iowa  2)77''  Davis  v.  City  of 
Clinton,  58  Iowa  389,  10  N.  W.  768. 

Louisiana.  —  Fink  v.  Martin,  5  La. 
Ann.  103;  Hoggatt  v.  Thomas,  35  La. 
Ann.  298;  Succession  of  Rose,  48  La. 
Ann.  418,  19  So.  450. 

Montana.  —  Gassert  v.  Black,  18 
Mont.  35,  44  Pac.  401. 

Nezv  York.  —  Sweet  v.  Tuttle,  14 
N.   Y.  465- 

Oregon.  —  Baker  v.  Williams  Bkg. 
Co.,  42  Or.  213,  70  Pac.  711. 

Pennsylvania.  —  Blackmore  v. 
Gregg,  10  Watts  222,  36  Am.  Dec. 
171. 

South  Carolina.  —  Hunter  v.  Hun- 
ter, 63  S.  C.  78,  41  S.  E.  33,  90  Am. 
St.  Rep.  663. 

Texas.  — Teal  v.  Terrell,  48  Te.x. 
491 ;   Blessing  v.   Edmonson,  49  Tex. 

333- 

It  must  clearly  appear  that  the 
matter  was  not  decided  in  the  former 
suit,  or  it  will  be  a  bar  to  a  second 
action.  Casev  v.  Cooper,  99  N.  C. 
395,  6  S.  E.  653. 

But  in  Carter  f.  Carter  (N.  D.), 
103  N.  W.  42'S,  it  is  held  that  unless 
it  is  made  to  appear  that  the  par- 
ticular question  sought  to  be  con- 
cluded was  necessarily  tried  and  de- 
termined in  the  former  proceeding, 
the  judgment  therein  is  not  con- 
clusive in  a  subsequent  action  be- 
tween the  same  parties  on  a  different 
cause  of  action. 

15.  United  States.  —  Oliver  v. 
Cunningham,  7  Fed.  689. 

Alabama.  —  McLane  v.  Miller,  12 
Ala.  643. 
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Arkansas.  —  Weis  v.  Meyer,  55 
Ark.  18,  17  S.  W.  339;  Hill  v.  Bry- 
ant, 61  Ark.  203,  32  S.  W.  506. 

California.  —  Earl  v.  Bull,  15  Cal. 
421;  Bath  T'.  Valdez,  70  Cal.  350,  11 
Pac.  724;  Freman  v.  Marshall,  137 
Cal.   159,  69  Pac.  986. 

Georgia.  —  White  v.  Crew,  16  Ga. 
416. 

Illinois.  —  People  v.  Hathawav, 
206  111.  42,  68  N.   E.    1053. 

Indiana.  —  Mitchell  z:  French,  100 
Ind.  334;  Doddridge's  Estate  v. 
Doddridge,  24  Ind.  App.  60,  56  N.  E. 
112;  Stringer  v.  Adams,  98  Ind.  539. 

lozva.  —  Dwyer  v.  Goran,  29  Iowa 
126;  Spinney  v.  Miller,  114  Iowa  210, 
86  N.  W.  317. 

Louisiana.  —  Martin  v.  Walker,  43 
La.  Ann.  1019,  10  So.  365 ;  Meyer  v. 
Moss,  no  La.  132,  34  So.  332. 

Maine.  —  Ingraham  v.  Camden  & 
R.  Water  Co.,  82  Me.  335,  19  Atl. 
861. 

Massachusetts.  —  R  o  1  1  s  t  o  n  e  v. 
Carleton,  136  Mass.  226;  Quinn  z'. 
Lowell  Electric  Light  Co.,  144  'Slass. 
476,  II  N.  E.  732;  Mclntire  v.  Line- 
han,   178  Mass.  263,  59  N.  E.  767. 

Minnesota.  —  Guilford  v.  Western 
Union  Tel.  Co.,  59  Minn.  332,  61  N. 
W.  324,  50  Am.   St.  Rep.  407. 

Mississippi.  —  Mosby  Z'.  Wall,  23 
Miss.  81,  55  Am.  Dec.  71;  Scully  t. 
Lowenstein,  56  Miss.  652. 

Nezv  York.  —  Terrett  v.  Cowen- 
hoven,   11   Hun  320. 

North  Carolina.  —  Robinson  7'. 
Lamb,  131  N.  C.  229,  42  S.  E.  701 ; 
McCall  V.  Zachary,  131  N.  C.  466, 
42  S.  E.  903- 

Oregon.  —  Huffman  v.  Knight,  36 
Or.  581,  60  Pac.  207:  Adams  v. 
Church,  42  Or.  270,  70  Pac.  1037,  59 
L.   R.   A.   782. 

Pennsylvania.  —  Martin  v.  Gern- 
andt,   19  Pa.  St.   124. 

South  Carolina. — Horry  v.  Frost, 
10  Rich.  Eq.  109. 
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evidence  to  affect  the  rights  of  the  parties  accruing  after  its  rendi- 
tion, though  growing  out  of  the  same  suit/*'  Nor  can  it  be  so  used 
as  to  matters  not  in  existence  at  the  time  such  judgment  was 
pronounced. ^^ 

E.  As  Evidence  of  Title.  —  Judgment  between  the  parties  to  the 
suit  in  which  it  was  rendered,  determining  a  question  of  title,  may 
be  used  as  evidence  for  or  against  such  title  in  any  subsequent  suit 
between  such  parties  or  their  privies,^^  and  such  evidence  will  be 
conclusive  with  reference  to  the  question  of  title. ^"  And  this  rule 
applies  to  the  further  contestation  of  the  title  of  real  ^°  property, 


South  Dakota.  —  Cassill     v.     Mor- 
row, 13  S.  D.  109,  82  N.  W.  418. 
Texas.  — "Tt^X   v.   Terrell,   48  Tex. 

491. 

Vermont.  —  Dewey  v.  St.  Albans 
Trust  Co.,  60  Vt.  I,  12  Atl.  224,  6 
Am.  St.  Rep.  84. 

Washington.  —  Harding  v.  Atlantic 
Trust  Co.,  26  Wa.sh.  536,  67  Pac. 
222. 

16.  Weis  V.  Meyer,  55  Ark.  18, 
17  S.  W.  339;  Hill  V.  Bryant,  61  Ark. 
203,  32  S.  W.  506;  Ligare  v.  Chicago, 
M.  &  N.  R.  Co.,  166  111.  249,  46  N. 
E.  803;  Meriwether  v.  Block,  31  Mo. 
App.  170;  Craft  V.  Mechanics'  Home 
Ass'n,  127  N.  C.  163,  2,7  S.  E.  190; 
Mershon  v.  Williams,  63  N.  J.  L.  398, 
44  Atl.  211. 

17.  Dewey  v.  St.  Albans  T.  Co., 
60  Vt.  I,  12  Atl.  224,  6  Am.  Dec. 
84;  Cook  V.  Vimont,  6  T  B.  Mon. 
(Ky.)  284,  17  Am.  Dec.  157;  Umlauf 
V.  Umlauf,  117  111.  580,  6  N.  E.  455, 
57  Am.  Rep.  880;  People  v.  Holladay, 
93  Cal.  241,  29  Pac.  54,  27  Am.  St. 
Rep.   186. 

18.  United  States.  —  Rose  v. 
Himely,  8  U.  S.  241. 

Alabama.  —  Lee  v.  Thompson,  99 
Ala.    95,    II    So.    672. 

California.  —  Caperton  v.  Schmidt, 
26  Cal.  479,  85  Am.  Dec.  187. 

Indiana.  —  Isbell  v.  Stewart,  125 
Ind.   112,  25   N.   E.   160. 

lozva.  —  Pool  V.  Paul,  26  Iowa  591. 

Louisiana. — Wilson  v.  Curtis,  13 
La.    Ann.    601. 

Maryland.  —  Smith  v.  McAtee,  27 
Md.  420,  92  Am.   Dec.  641. 

Minnesota.  —  Bazille  v.  Murray,  .:;o 
Minn.  48,  41   N.  W.  238. 

19.  United  5"faf^J.  —  Wiswall  v. 
Sampson,  55  U.  S.  52;  In  re  Fossat, 
69  U.  S.  649. 
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Alabama.  —  Lee  v.  Thompson,  99 
Ala.  95,    II    So.   672. 

Illinois.  —  Kelly  v.  Donlin,  70  111. 
378. 

loii'a.  —  Pool  V.  Paul,  26  Iowa  591. 

Louisiana.  —  Peale  v.  Routh,  13  La. 
Ann.  254;  Wilson  v.  Curtis,  13  La. 
Ann.  601. 

Minnesota.  —  Bazille  v.  Murray,  40 
Minn.  48,  41   N.  W.  238. 

Missouri.  —  Franklin  v.  Stagg,  22 
Mo.  193. 

Netv  York.  —  Upham  v.  Paddock, 
23  Hun  277 ',  Webster  v.  Kings  Co. 
Trust  Co.,  145  N.  Y.  275,  39  N.  E. 
964. 

Pennsylvania.  —  Robb  v.  Van  Horn, 
150  Pa.  St.  508,  24  Atl.  756. 

Virginia.  —  Hawthorne  v.  Beck- 
with,  89  Va.  786,  17  S.  E.  241. 

20.  United  States. — In  re  Fossatt, 
69  U.  S.  649;  United  States  v.  Bill- 
ing, 69  U.  S.  444;  Bedon  v.  Davie, 
144  U.  S.  142;  Campbell  v.  Rankin, 
99  U.  S.  261. 

Alabama.  —  Hall  v.  Caperton,  87 
Ala.  285,  6  So.  388;  McGrantt  v. 
Baggett,  128  Ala.  483,  29  So.  199; 
Carlisle  v.  Killebrew,  89  Ala.  329,  6 
So.  756,  6  L.  R.  A.  617. 

Arkansas.  —  Reagan  v.  Hodges,  70 
Ark.  563,  69   S.   W.  581. 

California.  —  Gage  v.  Downey,  79 
Cal.  140,  21  Pac.  527;  Scott  z/.  Rhodes, 
41  Pac.  878;  Mitchell  v.  Davis,  23 
Cal.  381 ;  Baker  v.  Baker,  31  Pac. 
355;  Caperton  v.  Schmidt,  26  Cal. 
479,  85  Am.  Dec.  187;  Green  v. 
Thornton,  130  Cal.  482,  62  Pac.  750. 

Colorado.  —  Boulder  &  Weld  Co. 
Ditch  Co.  V.  Lower  Boulder  Ditch 
Co.,  22  Colo.  115,  43  Pac.  540. 

Connecticut.  —  Bell  v.  Raymond,  18 
Conn.  91. 

Delaware.  —  Stean  v.   Anderson,   4 
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Har.  209;  Short  r.  Prctlyman,  i 
Houst.  334;  Schoen  v.  McComb,  4 
Houst.  213. 

Florida.  —  McMillan  v.  Lacy,  6  Fla. 
526. 

Georgia. — Johnson  v.  Lancaster,  5 
Ga.  39;  Dickerson  v.  Powell,  21  Ga. 
143 ;  Johnson  v.  Lovelace,  61  Ga.  62 ; 
Sims   V.    Smith.    19   Ga.    124. 

Illinois.  —  Briscoe  z:  Lloyd,  64 
111.  33;  Kelly  V.  Donlin,  70  III.  7,^6; 
Moore  v.  Williams,  132  111.  589,  24 
N.  E.  619,  22  Am.  St.  Rep.  563; 
Schumann  v.  Sprague,  189  111.  425,  S9 
N.  E.  945 ;  Gage  v.  Eldy,  186  I'll. 
432,  57  N.  E.  1030. 

Indiana.  —  McAlahan  v.  New- 
comer, 82  Ind.  565 ;  Thorp  v.  Hanes, 
107  Ind.  324,  6  N.  E.  920;  Spencer  v. 
McGonagie,  107  Ind.  410,  8  N.  E.  266; 
Woolery  v.  Grayson,  iro  Ind.  149,  10 
N.  E.  935- 

Iowa.  —  Gushing  v.  Edwards.  58 
Iowa  145,  25  N.  W.  940;  Baker  v. 
First  Nat.  Bank,  yy  Iowa  615,  42 
N.  W.  452;  Foster  v.  Hinson,  76 
Iowa  714,  39  N.  W.  682;  Reed  v. 
Douglas,  74  Iowa  244,  2,7  N.  W.  181, 
7  Am.  St.  Rep.  476;  Gushing  v.  Ed- 
wards, 68  Iowa  145,  25  N.  W.  940. 

Kansas.  —  Challiss  v.  City  of  Atch- 
ison, 45  Kan.  22,  25  Pac.  228. 

Kentucky.  —  Honaker  v.  Cecil,  S4 
Ky.  202.  I  S.  W.  392;  Morris  v. 
Shannon.  12  Bush  89;  Gailey  v.  Ty- 
gart  Valley  Iron  Works  (Ky.  App. ), 
2  S.  W.  S03 ;  Seller  v.  Northern  Bank, 
86  Ky.   128,  5  S.  W.  536. 

Louisiana.  —  Compton  v.  Sanford, 
30  La.  Ann.  838. 

Maine.  —  Eldridge  v.  Preble, "  34 
Me.  148. 

Massachusetts.  —  Cobb  v.  Arnold, 
12  Mete.  39;  White  v.  Chase,  128 
Mass.   158. 

Michigan.  —  Clink  v.  Gunn,  90 
Mich.   135,  51    N.  W.    193. 

Minnesota.  —  Byrne  v.  Minneapolis 
&  St.  L.  R.  Co.,  38  Minn.  212,  36  N. 
W.  339;  Blew  V.  Ritz,  82  Minn.  530, 
85  N.  W.  548. 

Missouri.  —  Clarkson  v.  Stanch- 
field,  57  Mo.  573. 

Nebraska.  —  Curtis  t.  Zutavern, 
93  N.  W.  400. 

Nezv  Hampshire.  —  Batchelder  v. 
Robinson,  6  N.   H.   12. 

Nezv  York.  —  Etheridge  v.  Osborn, 
12  Wend.  399;  Wendell  v.  Lewis,  6 


Paige  233;  Beebe  v.  Elliott,  4  Barb. 
457;  Briggs  v.  Wells,  12  Barb.  567; 
Stowell  V.  Chamberlain,  60  N.  Y. 
272. 

North  Carolina.  —  Bryan  v.  Alex- 
ander, III  N.  C.  142,  15  S.  E.  1031  ; 
Johnson  v.  Pate,  90  N.  C.  334 ;  Weeks 
V.  McPhail,  128  N.  C.  130,  38  S.  E. 
472. 

Ohio.  —  Hinton  z:  McNeil,  5  Ohio 
509,  24  Am.   Dec.  315. 

Oregon. — Dowell  v.  Applegate,  24 
Or.  440,  33  Pac.  937. 

T  e  .V  a  s.  —  Von  Rosenberg  v. 
Haynes,  85  Tex.  357,  20  S.  W.  143. 

Virginia.  —  Spotts  v.  Com.,  85  Va. 
531,  8  S.  E.  375 ;  Shanks  v.  Lancas- 
ter, 5  Gratt.  no,  50  Am.  Dec.  108; 
Newberry  v.  Sheflfey,  89  Va.  286,  15 
S.  E.  548. 

Washington.  —  Griffin  v.  Warbur- 
ton,  23  Wash.  231,  62  Pac.  765. 

West  Virginia.  —  Beckwith  v. 
Thompson,    18  W.   Va.    103. 

Wisconsin.  —  Wolf  River  Lum.  Co. 
V.  Brown,  88  Wis.  638,  60  N.  W.  996. 

The  Settlement  of  Title  by  the 
Action  of  Ejectment.  —  In  Boyle  v. 
Wallace,  81  Ala.  352,  8  So.  194,  the 
court  in  its  opinion,  discussing  the 
effect  of  a  judgment  in  ejectment, 
says :  "  In  England  many  actions  of 
ejectment  may  be  brought  between 
the  same  parties  for  the  recovery  of 
the  same  property,  and  a  recovery  in 
one  suit  is  no  bar  to  a  second  or  sub- 
sequent action.  This  principle  grew 
in  part  out  of  the  fictitious  machinery 
with  which  the  remedy  was  then 
incumbered,  and  partly  out  of  the 
fact  that  the  remedy  in  such  action 
was  considered  as  settling  only  the 
right  to  the  possession,  as  of  the 
time  of  that  suit.  A  right  to  the 
possession  at  one  trial,  it  was  said, 
could  not  determine  the  right  to  the 
possession  at  another  time.  In  many 
of  the  states  of  ihis  Union  the  fic- 
titious machinery  of  the  English  sys- 
tem has  been  abolished,  and  in  most 
of  the  states  provision  is  made  for  a 
direct  issue  and  trial  between  the 
adversary  claimants.  In  many,  if 
not  a  majority,  of  the  jurisdictions, 
either  by  statute  or  by  judicial  deter- 
mination, the  effect  of  a  judgment  in 
a  suit  for  land,  where  the  strength 
of  the  title  is  considered  and  passed 
upon,  is  as  complete  a  bar  to  further 
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and  also  applies  with  equal  force  to  suits  for  personal  property.-"^ 
F.  Criterion  of  Idicntity  of  Suhject-xMattfr.  —  One  of  the 
tests  mentioned  by  the  courts  by  vviiich  to  determine  the  question 
whether  two  causes  of  action  are  identical  as  to  the  matter  in 
dispute  is  to  ascertain  whether  the  same  evidence  will  sustain  both, 
and  thoug^h  the  form  of  the  actions  may  be  dififerent,  the  causes 
may  be  the  same,  and  they  g-enerally  are  the  same  where  the 
same  evidence  equally  supports  either.--  This  is  the  test  g-enerally 
employed  by  the  courts  to  determine  the  identity  of  the  subject- 
matter  of  the  controversy  in   former  and  subsequent  suits.^-"* 

II.  SPECIFIC  MATTERS  OF  WHICH  A  JUDGMENT  IS  EVIDENCE. 

1.  General  Obsei-vations.  —  While  the  matter  specifically  decided 
by  the  judgment  on  the  issue  between  the  parties  is,  ex  necessitate 
rei,  conclusive  evidence  as  to  such  matters  between  them  or  their 


contestation  as  if  personal  property, 
or  personal  rights,  had  been  the  sub- 
ject of  contention." 

States  in  which  two  concurring 
judgments  in  ejectment  must  be  ob- 
tained in  order  to  render  a  judgment 
available  as  evidence  in  bar  of  an- 
other action  concerning  the  title  to 
real  estate  to  which  said  judgments 
relate:  Alabama,  Jones  v.  De  Graf- 
fenreid,  60  Ala.  145 ;  Camp  r.  For- 
rest, 13  Ala.  114;  Pennsylvania,  Mar- 
steller  v.  Marsteller,  132  Pa.  St.  517, 
19  Atl.  344,  19  Am.  St.  Rep.  604; 
Minnesota,  Baze  v.  Arper,  6  Alinn. 
220. 

Effect  of  Judgment  in  Ejectment 
as    to    Crops    Growing    on    the    Land 

Recovered In     Carlisle     v.     Kille- 

brew,  89  Ala.  329,  6  So.  756,  6  L.  R. 
A.  617,  Somerville,  J.,  speaking  for 
the  whole  court,  says :  "  In  our 
practice,  under  the  statute,  it  requires 
two  verdicts  and  judgments  for  the 
defendant  to  bar  further  suit  by  the 
plaintiff  in  ejectment,  or  the  real  ac- 
tion in  the  nature  of  ejectment.  Code 
1886.  §  2714. 

"  But  where  the  question  of  title 
arises  collaterally,  as  in  an  action  for 
mesne  profits,  or  otherwise,  the  rec- 
ord of  a  recovery  in  ejectment  is 
not  only  admissible  in  evidence  in 
favor  of  the  party  put  in  possession 
under  it,  but  is  conclusive  between 
the  same  parties,  and  their  privies, 
on  the  same  title,  as  to  the  question 
of  possession  and  title.  Shumake  v. 
Nelms,  25  Ala.  126;  Howard  v.  Ken- 
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nedy,  4  Ala.  592;  Van  Allen  ?'. 
Rogers,  i  Johns.  Cas.  281,  i  Am.  Dec. 
113,  note  116;  2  Greenl.  Ev.  §333; 
Camp  V.  Forrest,  13  Ala.  114,  6  Am. 
&  Eng.  Ency.  Law,  2455;  Chirac  v. 
Reinecker,  2  Pet.  613;  Equator  Min. 
&  S.  Co.  V.  Hall,  106  U.  S.  86;  Caper- 
ton  V.  Schmidt,  85  Am.  Dec.  187, 
note  208." 

21.  Consolidated  Fruit  Jar  Co.  z: 
Whitney,  2  Baa  &  A.  375,  6  Fed. 
Cas.  No.  3134;  Roberts  v.  Heim,  27 
Ala.  678;  Thomas  v.  Markmann,  43 
Neb.  823,  62  N.  W.  206;  Campbell 
Printing  Press  &  Mfg.  Co.  v.  Wal- 
ker, 114  N.  Y.  7,  20  N.  E.  625;  Isbell 
V.  Stewart,  125  Ind.  112,  25  N.  E. 
160;  Lord  V.  Buchanan,  69  Vt.  320, 
37  Atl.  1048,  60  Am.  St.  Rep.  933; 
Harrison  v.  Wallton,  95  Va.  721,  30 
S.  E.  372,  64  Am.  St.  Rep.  830. 

22.  Bell  v.  Merrifield,  109  N.  Y. 
202,  16  N.  E.  55,  4  Am.  St.  Rep.  436; 
Stowell  v.  Chamberlain,  60  N.  Y. 
272 ;  Gallaher  v.  Moundsville,  34  W. 
Va.  730,  12  S.  E.  859,  26  Am.  St.  Rep. 
942. 

23.  Hahn  v.  Miller,  68  Iowa  745, 
28  N.  W.  51  ;  Watson  v.  Richardson, 
no  Iowa  698,  80  N.  W.  416,  80  Am. 
St.  Rep.  331 ;  Morrison  v.  Clark,  89 
Me.  103,  35  Atl.  1034,  56  Am.  St. 
Rep.  395 ;  Gayer  v.  Parker,  24  Neb. 
643,  39  N.  W.  845.  8  Am.  St.  Rep. 
227;  Bell  V.  Merrifield,  109  N.  Y. 
202,  16  N.  E.  55,  4  Am.  St.  Rep.  436; 
Hodge  V.  Shaw,  85  Iowa  137,  52  N. 
W.  8,  39  Am.  St.  Rep.  290. 
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privies  in  any  subsequent  action,-*  there  are  many  things  determined 
by  judgments  in  dilYerent  and  various  matters  of  Utigation,  as  the 
logical  effects  thereof,  that  are  treated  as  evidence  on  the  principle 
of  former  adjudication.^^  These  matters  are  as  important  to  be 
noticed  and  considered  as  any  other  feature  of  the  law  of  former 
adjudication.  This  branch  of  the  subject  is  a  necessary  sequence 
of  the  identity  of  the  subject-matter,  and,  to  a  greater  or  less 
extent,  involves  its  consideration. 

2.  Judgment  on  Contracts.  —  A.  Debt  Payable  in  Install- 
ments. —  Where  a  debt  is  evidenced  by  note  or  other  contract  pay- 
able in  installments,  and  judgment  is  rendered  on  one,  under  circum- 
stances making  a  valid  defense  against  the  one  sued  on  necessarily 
valid  against  the  others,  such  judgment  is  conclusive  evidence  for 
or  against  the  parties  in  a  subsequent  action  on  the  other  install- 
ments.-* 

B.  Action  on  Contract  for  Services  Rendered.  —  A  judg- 
ment for  services  rendered  by  a  physician  in  a  suit  to  which  an 
appearance  and  defense  was  made  is  evidence  of  a  conclusive 
character  against  the  maintenance  of  an  action  brought  by  the 
defendant  in  such  suit  against  such  physician  for  malpractice." 

C.  Judgment  in  Suit  for  Specific  Performance.  —  A  judg- 
ment in  favor  of  a  defendant  in  a  suit  on  a  contract  has  been 
held  conclusive  evidence  against  the  right  of  the  plaintiff  to  maintain 


24.  United  States.  —  Hornbuckle 
V.  Stafiford,  ill  U.  S.  389;  Geneva 
Nat.  Bank  z'.  Independent  School 
Dist.,  25  Fed.  629;  Wright  v.  Dek- 
lyne.  Pet.  C.  C.  199,  30  Fed.  Cas. 
No.  18,076. 

California.  —  Kidd  z'.  Laird,  15  Cal. 
161,  76  Am.  Dec.  472. 

Maryland.  —  Garrott  i'.  Johnson,  11 
Gill  &  J.  173,  35  Am.  Dec.  272;  Cecil 
V.  Cecil,  19  Md.  72,  81  Am.  Dec.  626. 

Massaclnisetts.  —  Waterhouse  v. 
Levine.  182  Mass.  407,  65  N.  E.  822. 

Minnesota.  —  Thompson  v.  Crosby, 
62  Minn.  324,  64  N.  W.  823. 

New  York.  —  Maybee  v.  Avery,  18 
Johns.  352 ;  Perry  v.  Dickerson,  85 
N.  Y.  345,  39  Am.  Rep.  663;  Wil- 
liamsburgh  Sav.  Bank  z'.  Town  cf 
Solon,  136  N.  Y.  4.65,  32  N.  E.  1058. 
Oklahoma.  —  Geiser  M%.  Co.  v. 
Berry.   12  Okla.   183,  70  Pac.  202. 

Oregon.  —  Underwood  z'.  French,  6 
Or.  66,  25  Am.  Rep.  500. 

Pennsylvania.  —  Kilheffer  z-.  Herr, 
17  Serg.  &  R.  319,  17  Am.  Dec.  658; 
Lentz  V.  Wallace,  17  Pa.  St.  412,  55 
Am.  Dec.   569. 

Tennessee.  —  Estill  v.  Taul,  2 
Yerg.  466,  24  Am.  Dec.  498. 


Virginia.  —  Fishburne  v.  Engle- 
dove,  gi  Va.  548,  22  S.  E.  354. 

25.  Harmon  v.  Auditor,  123  111. 
122,  13  N.  E.  161,  5  Am.  St.  Rep. 
502:  Huntley  v.  Holt,  59  Conn.  102, 
22  Atl.  34,  21  Am.  St.  Rep.  71 ;  Lee 
V.  Kingsbury,  13  Tex.  68,  62  Am. 
Dec.  546;  Flannery  v.  Baldwin  Fer- 
tilizer Co.,  94  Ga.  696,  21  S.  E.  587; 
Young  V.  Griffith,  84  N.  C.  715;  Fin- 
ley  V.  Houser,  22  Or.  562,  30  Pac. 
494;  Brock  V.  Frank,  51  Ala.  85; 
Johns  z'.  Hodges,  62  Md.  525. 

26.  Cleveland  v.  Creviston,  93 
Ind.  31,  47  Am.  Rep.  367;  Young  v. 
Brehe,  19  Nev.  379,  12  Pac.  564,  3 
Am.  St.  Rep.  892 ;  Furneaux  v.  First 
Nat.  Bank  of  White  Water,  39  Kan. 
144,  17  Pac.  854,  7  Am.  St.  Rep.  541 ; 
Lorillard  v.  Clyde,  122  N.  Y.  41,  25 
N.  E.  292,  19  Am.  St.  Rep.  470; 
^Markley  v.  People,  171  111.  260,  49 
N.  E.  502,  63  Am.   St.  Rep.  234. 

27.  Goble  V.  Dillon,  86  Ind.  327, 
44  Am.  Rep.  308;  Blair  v.  Bartlett,  75 
N.  Y.  150,  31  Am.  Rep.  455;  Haynes 
V.  Ordway,  58  N.  H.  167;  Lawson 
V.  Conaway,  Z7  W.  Va.  159,  16  S.  E. 
564,  18  L.  R.  A.  627. 
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anotlicr  action  to  reform   the   same  contract   and  to  enforce   it   as 
reformed.^* 

D.  JuDGMiiNT  AS  EviuElNCE  oi<'  CoNSiDiCRATioN.  —  A  judgment 
on  a  matter  of  contract  necessarily  establishes  the  sufficiency  of  its 
consideration,^^  and  in  a  suit  subsequently  brought  between  the 
parties  involving  the  consideration  of  the  contract  such  judgment  is 
conclusive  evidence  touching  the  validity  of  its  consideration.''" 

3.  Construction  of  Written  Instrument.  —  A  judgment  constru- 
ing a  written  instrument  of  any  sort  is  evidence  of  the  highest 
character  in  any  subsequent  suit  between  the  parties  of  the  true 
intent  and  meaning  of  the  instrument  as  construed  by  the  judg- 
ment rendered  in  the  former  action.^^  So  a  decree  construing  a 
will  is  conclusive  upon  the  parties  in  a  subsequent  suit  to  contro- 
vert the  fact  of  the  due  execution  of  the  will  by  the  testator.-''^ 

4.  Admitting  Will  to  Probate.  ■ —  A  judgment  or  decree  rendered 
by  a  court  of  competent  jurisdiction  admitting  a  will  to  probate  is 
evidence  of  a  conclusive  character  of  the  validity  of  the  will,'* 
and  of  the  contents  of  the  instrument.^* 

5.  Judgment  in  Damages  for  Tort.  —  Whether  or  not  separate 
actions  may  be  maintained  for  the  recovery  of  damages  to  property 
and  person  arising  from  the  same  wrongful  act,  there  is  conflict 
among  the  authorities.  Some  hold  that  a  judgment  for  a  plaintiff 
in  an  action  for  the  recovery  of  damages  for  injury  to  his  property 


See  the  case  of  Jordahl  v.  Berry, 
•J2  Minn.  119,  75  N.  W.  10,  45  L.  R. 
A.  541,  and  note,  and  ante  note  62  as 
to  the  case  when  a  judgment  by  de- 
fault is  taken  in  favor  of  the  physi- 
cian in  an  action  against  his  patient 
for  his  fees.  Examine  the  case  of 
Sale  V.  Eichberg,  105  Tenn.  222,  59 
S.  W.  1020,  52  L.  R.  A.  894. 

28.  Thomas  v.  Joslin.  36  Minn,  i, 
29  _N.  W.  344,  I  Am.  St.  Rep.  624; 
Steinbach  v.  Relief  Eire  Ins.  Co.,  yj 
N.  Y.  498,  32,  Am.  Rep.  655. 

29.  Peet  zr.  Hatcher,  112  Ala.  514, 
21    So.  711,  57  Am.   St.  Rep.  45. 

30.  Thaxton  v.  Roberts,  66  Ga. 
704;  Black  River  Sav.  Bank  v.  Ed- 
wards, ID  Gray  (Mass.)  387;  Divoll 
V.  Atwood,  41  N.  H.  443;  Rublee  v. 
Chafifee,  8  Vt.   in. 

31.  United  States.  —  Nichols  v. 
Levy,  72  U.  S.  433;  Tioga  R.  v. 
Blos.sburg  &  C.  R.,  87  U.  S.  137. 

Illinois.  —  Taylor  t'.  Field,  22  III. 
App.   436. 

Maryland.  —  Oursler  v.  Baltimore 
&  O.  R.  Co.,  60  Md.  358. 
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Missouri.  —  Buchanan  v.  Smith,  75 
Mo.  463;  Hoyt  V.  Greene,  2,2  Mo. 
App.  205. 

New  York.  —  Morrison  v.  Bauer, 
4  N.  Y.  St.  701 ;  Consalus  v.  Mc- 
Conihe,  49  Hun  609,  2  N.  Y.  Supp. 
89;  Henck  v.  Barnes,  84  Hun  546, 
32  N.  Y.   Supp.  840. 

Texas.  —  Thorn  v.  Newsom,  64 
Tex.  161,  53  Am.  Rep.  747;  Monks  v. 
McGrady,  71  Tex.   134,  8  S.  W.  617. 

32.  Corprew  v.  Corprew,  84  Va. 
599,  5  S.  E.  798. 

33.  Brook's  Adm'r  v.  Frank,  51 
Ala.  85;  Matthews  v.  McDade,  72 
Ala.  2,77',  Bowen  v.  Allen,  113  111. 
53,  55  Am.  Rep.  398;  Moore  v.  Tan- 
ner, 5  T.  B.  Mon.  (Ky.)  42,  17  Am. 
Dec.  35 ;  Johns  v.  Hodges,  62  Md. 
525;  Sly  V.  Hunt,  159  Mass.  151,  34 
N.  E.  187,  38  Am.  St.  Rep.  403,  21 
L.  R.  A.  680;  Poplin  V.  Hawke,  8 
N.  H.  124;  Loring  v.  Arnold,  15  R. 
I.  428,  8  Atl.  335- 

34.  Fouvergne  v.  Municipality  No. 
2  of  New  Orleans,  59  U.  S.  470. 
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may  be  used   in   bar  of  a   subsequent  action   for   damages   to   his 
person,^^    while    others    maintain    the    converse    doctrine.^^ 

ni.  FOREIGN  JUDGMENTS  AS  EVIDENCE. 

1.  Judgment  of  Sister  State.  —  A  judgment  of  a  sister  state,  duly 
authenticated,  stands  upon  the  same  footing  as  an  instrument  of 
evidence  as  does  a  domestic  judgment,^^  and  is  admissible  as 
evidence  as  to  the  rights  of  all  persons,  and  as  to  all  matters 
involved  in  the  suit  in  which  it  was  rendered,  with  the  same 
effect  as  a  domestic  judgment.'^*     Such  a  judgment  has  the  same 


35.  Massachusetts.  —  D  o  r  a  n  v. 
Cohen,  147  Mass.  342,  17  N.  E.  647 ; 
Bennett  v.  Hood,  i  Allen  47;  Trask 
V.  Railroad  Co.,  2  Allen  331 ;  Bliss  v. 
New  York,  C.  &  H.  R.  R.  Co.,  160 
Mass.  447,  36  N.  E.  65. 

Minnesota.  —  King  v.  Chicago,  M. 
&  St.  P.  R.  Co.,  80  Minn.  83,  82  N. 
W.  1 1 13,  50  L.  R.  A.  161. 

Missouri.  —  Van  Fragstein  v. 
Windier,  2  Mo.  App.  598;  Lamb  v. 
St.  Louis,  C.  &  W.  R.  Co.,  22,  Mo. 
App.  489. 

Virginia.  —  Hite  v.  Long,  6  Rand. 
457,  18  Am.  Dec.  719. 

36.  Brunsden  v.  Humphrey,  L.  R. 
14  Q.  B.  Div.  141 ;  Boeruni  v.  Taylor, 
19  Conn.  122;  Reilly  v.  Sicilian 
Asphalt  Pay.  Co.,  170  N.  Y.  40,  62 
N.  E.  772,  88  Am.  St.  Rep.  636,  57 
L.  R.  A.  176;  Watson  v.  Texas  &  P! 
R.  Co.,  8  Tex.  Civ.  App.  144,  27  S. 
W.  924. 

37.  United  States.  —  McEhnoyle  v. 
Cohen,  13  Pet.  312;  Cole  v.  Cunning- 
ham, 133  U.   S.   107. 

Alabama.- — Bogan  v.  Hamilton,  90 
Ala.  454,  8  So.  186;  Lucas  v.  Bank 
of  Darien,  2  Stew.  280;  Crawford  v. 
Simonton,  7  Port,  no;  Memphis  & 
Charleston  R.  Co.  v.  Grayson,  88 
Ala.  572,  7  So.  122,  16  Am.  St.  Rep. 

69. 

Arkansas.  —  Buford  v.  Kirkpatrick, 
13  Ark.  2>?,. 

California.  —  Lewis  v.  Adams,  70 
Cal.  403,  II  Pac.  833,  59  Am.  Rep. 
423- 

Delazvare.  —  Pritchett  v.  Clark,  4 
Har.  280. 

Florida.  —  Sammis  v.  Wightman, 
31    Fla.    10,   12   So.   526. 

Georgia.  —  Davis  v.  Smith,  5  Ga. 
274;  Joice  V.   Scales,  18  Ga.  725. 


Illinois.  —  Smith  v.  Smith,  17  III. 
482. 

Indiana.  —  Holt  v.  Alloway,  2 
Blackf.    108. 

Louisiana. — Davis  v.  Dugas,  ir 
La.  Ann.  118;  Walworth  r.  Routh, 
14  La.  Ann.  205;  West  Feliciana  R. 
Co.  V.  Thornton,  12  La.  Ann.  736, 
68  Am.   Dec.  778. 

Maryland.  —  Duvall  v.  Fearson,  18 
Md.  502;  Zimmerman  v.  Helser,  32 
Md.  274;  Wernwag  v.  Pawling,  5 
Gill  &  J.  500,  25  Am.  Dec.  317. 

Massachusetts.  —  Bissell  v.  Briggs, 
9  Mass.  462,  6  Am.  Dec.  88;  Jacobs 
V.  Hull,   12  Mass.  25. 

Mississipl>i.  —  Miller  v.  Ewing,  16 
Miss.  421. 

Missouri.  —  Barney  v.  White,  46 
Mo.   137. 

Nebraska.  —  Eaton  v.  Hast}%  6 
Neb.  419,  29  Am.  Rep.  365 ;  Keeler 
z:  Elston,  22  Neb.  310,  34  N.  W.  891 ; 
Snyder  v.  Cutchfield,  44.  Neb.  66,  62 
N.  W.  306. 

New  Hampshire.  —  Kittredge  v. 
Emerson,  15  N.  H.  227. 

Nczij  Jersey.  —  EHzabethtown  Sav. 
Inst.  V.  Gerber,  34  N.  J.  Eq.  130; 
Robert  z:  Hodges,  16  N.  J.  Eq.  299; 
Chew  v.  Brumagim,  21  N.  J.  Eq.  520. 

Ohio.  —  Spencer  zr.  Brockway,  i 
Ohio  259,  13  Am.  Dec.  615. 

Pennsylvania.  —  Guthrie  v.  Lowrie, 
84  Pa.  St.  533;  ALarsh  v.  Pier,  4 
Rawle   273,  26  Am.  Dec.  131. 

Rhode   Island.  —  Rathbone  v.  Terry, 

I  R.  I.  73. 

Tennessee. — Topp  v.  Branch, 
Bank,  32  Tenn.    184. 

IVest  Virginia.  —  Sayre  i'.  Harpold, 
33  W.  Va.  553,   n   S.  E.   16. 

38.  United  States.  —  Christmas  v. 
Russell,    5    Wall.    290;    Corcoran    v. 
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effect    in    other    states    as    it    has    in    the    state    in    which    it    was 
rendered.^* 

A.  RiiNDKKiiu  Without  PiiKSONAL  Skkvicic  oi'  PKOCt:ss.  —  A 
judgment  or  decree  of  a  sister  state  against  a  non-resident,  rendered 
in  a  suit  in  which  the  defendant  did  not  appear  and  upon  whom 
there  was  no  personal  service  of  process,  cannot  be  used  as  evi- 
dence for  any  purpose  outside  of  the  state  in  which  the  suit  was 
brought.*" 

B.  Authentication  of  Judgment  of  v^istkr  State.  —  The  act 
of  congress  relating  to  the  authentication  of  judgments  of  another 
state  only  requires  that  the  attestation  of  the  clerk  shall  be  in 
the    form    prescribed    for    the    court    in  which  the  judgment  was 


Chesapeake  &  O.  Canal  Co.,  94  U. 
S.  741 ;  Mayhew  v.  Thatcher,  6 
Wheat.  129;  Hanley  v.  Donoghue,  116 
U.  S.  I. 

Arkansas.  —  Barkman  v.  Hopkins, 
II  Ark.   157. 

Connecticut.  —  Wood  v.  Watkin- 
son,  17  Conn.  500,  44  Am.  Dec.  562; 
Bank  of  North  America  v.  Wheeler, 
28  Conn.  433,  72,  Am.   Dec.  683. 

Kentucky.  —  Rogers  v.  Coleman,  i 
Bibb  413,  3  Am.  Dec.  733- 

Michigan.  —  Mutual  Fire  Ins.  Co. 
V.  Phoenix  Ins.  Co.,  108  Mich.  170, 
66  N.  W.  1095,  62  Am.  St.  Rep.  693. 

Wisconsin.  —  Parker  v.  Stoughton 
Mill  Co.,  91  Wis.  174,  64  N.  W.  751, 
51   Am.   St.   Rep.   881. 

39.  United  States.  —  Caldwell  v. 
Carrington's  Heirs,  9  Pet.  86;  Mc- 
Elmoyle  v.  Cohen,  13  Pet.  312; 
Cheever  v.  Wilson,  9  Wall.  108;  Chew 
V.  Brumagen,  13  Wall.  497 ;  Mutual 
Life  Ins.  Co.  of  New  York  v.  Har- 
ris, 97  U.  S.  331 ;  Robertson  v.  Pick- 
rell,  109  U.  S.  608;  Lafayette  Ins.  Co. 
V.   French,   18  How.  404. 

Alabama.  —  Peet  v.  Hatcher,  112 
Ala.  514,  21  So.  711,  57  Am.  St.  Rep. 

45- 

Arkansas.  —  Barkman  v.  Hopkins, 
II   Ark.    157. 

Connecticut.  —  Wood  v.  Watkin- 
6on,  17  Conn.  500,  44  Am.  Dec.  562; 
Bank  of  North  America  v.  Wheeler, 
28  Conn.  433,  73  Am.  Dec.  683. 

Illinois.  —  Mcjilton  v.  Love,  13  111. 
486,  54  Am.  Dec.  449;  Dow  v.  Blake, 
148  ill.  76,  35  N.  E.  761,  39  Am.  St. 
Rep.   156. 

Indiana.  —  Davis  v.  Lane,  3  Ind. 
548,  54  Am.  Dec.  458. 
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Kentucky.  —  Fletcher  v.  Ferrell,  9 
Dana  372,  35  Am.  Dec.  143. 

Maine.  —  Sweet  v.  Brackley,  53 
Me.  346. 

Massachusetts.  —  M  c  M  a  h  o  n  v. 
Eagle  Life  Ass'n,  169  Mass.  539,  .|8 
N.  E.  339,  61  Am.  St.  Rep.  306. 

Nezv  York.  —  Van  Cleaf  v.  Burns, 
118  N.  Y.  549,  23  N.  E.  881,  16  Am. 
St.  Rep.  782. 

Ohio.  —  Pelton  v.  Platner,  13  Ohio 
209,  42  Am.  Dec.  197 ;  Arndt  v. 
Arndt,  15  Ohio  33;  Spencer  v.  Brock- 
way,  I  Ohio  259,  13  Am.  Dec.  615. 

Washington.  —  Ritchie  z'.  Carpen- 
ter, 2  Wash.  512,  28  Pac.  380,  26  Am. 
St.   Rep.  877. 

West  Virginia.  —  Crumlish  v.  Cen- 
tral'Imp.  Co.,  38  W.  Va.  390,  18  S. 
E.  456,  45  Am.  St.  Rep.  872;  Black 
r.  Smith,  13  W.  Va.  780;  Gilchrist 
t'.  West  Virginia  Oil  Land  Co.,  21 
W.  Va.  115,  45  Am.  Rep.  555;  Stew- 
art V.  Stewart,  27  W.  Va.  167. 

Wisconsin.  —  Brown  v.  Parker,  28 
Wis.  21. 

40.  United  States.  —  Pennoyer  v. 
Neff,  95  U.  S.  714;  D'Arcy  v.  Ketch- 
um,  II  How.  165;  Hollingsworth  v. 
Barbour,  4  Pet.  466;  Hart  v.  Sansom, 
no  U.  S.  151;  Boswell  V.  Otis,  9 
How.  348;  Bischoff  v.  Wethered,  9 
Wall.  812;  Knowles  v.  Gaslight  Co., 
19  Wall.  58. 

Alabama.  — Boykin  v.  Rain,  28  Ala. 
332,  65  Am.  Dec.  349;  Brice  v. 
Strickland,  47  Ala.  192;  Louisville  & 
N.  R.  Co.  V.  Nash,  118  Ala.  477,  23 
So.  825,  72  Am.   St.   Rep.   181. 

Connecticut.  —  Ward  v.  Connecti- 
cut Pipe  Mfg.  Co.,  71  Conn.  345,  41 
Atl.   1057. 
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rendered,*^  and  the  certificate  of  the  judge  that  the  clerk's  attesta- 
tion is  in  due  form  is  conckisive  evidence  of  such   fact/- 

C.  Upon  Garnishment.  —  Inasmuch  as  the  right  of  jurisdiction 
will  attach  to  all  persons  found  within  the  limits  of  the  state  or 
government  over  which  the  power  of  the  court  extends,*^  and  the 
property  of  a  non-resident  in  the  hands  of  another  being  within 
such  jurisdiction  may  be  reached  by  the  process  of  garnishment,** 
a  judgment  rendered  against  a  garnishee  in  a  court  of  a  sister 
state  is  available  in  favor  of  such  garnishee  in  a  subsequent  action 
in  another  state,  either  on  a  second  garnishment  process,*^  or  at 
the  suit  of  the  non-resident  debtor  himself.**^ 


Indiana.  —  Homer  v.  Doe,  i  Ind. 
130,  48  Am.  Dec.  355. 

Oregon.  —  Foshier  v.  Narver,  24 
Or.  441,  34  Pac.  21,  41  Am.  St.  Rep. 

874. 

South  Dakota.  —  Gude  v.  Dakota 
Fire  &  M.  Ins.  Co.,  7  S.  D.  644,  65 
N.  W.  27,  58  Am.  St.  Rep.  860. 

West  Virginia.  —  Crumlish  v.  Cen- 
tral Imp.  Co.,  38  W.  Va.  390,  18  S. 
E.  456,  45  Am.  St.  Rep.  872. 

41.  Alabama. — Andrews  v.  Flack, 
88  Ala.  294,  6  So.  907. 

lozva. — Darrah  v.  Watson,  ^,6 
Iowa  116. 

Minnesota.  —  Gunn  z'.  Peakes,  36 
Minn.  177,  30  N.  W.  466,  i  Am.  St. 
Rep.  661 ;  Bowman  v.  Hekla  Fire 
Ins.  Co.,  58  Minn.  173,  59  N.  W.  943. 

North  Carolina.  —  Lee  v.  Cause,  24 
N.   C.  440. 

Pennsylvania.  —  Garrigues  v.  Har- 
ris, 17  Pa.  St.  344. 

West  Virginia.  —  Hinchman  v. 
Ballard,  7  W.  Va.  152;  Wilson  v. 
Phoenix  Powder  Mfg.  Co.,  40  W.  Va. 
413,  21  S.  E.  1035. 

42.  Andrews  v.  Flack,  88  Ala.  294, 
6  So.  907 ;  Johnson  v.  Howe's  Adm'r, 
2  Stew.  (Ala.)  27;  Bean  v.  Loryea, 
81  Cal.  151,  22  Pac.  513;  McFarland 
V.  Fricks,  99  Ga.  104,  24  S.  E.  868; 
Shown  V.  Barr,  :i2>  N.  C.  296. 

43.  Molyneux  v.  Seymour,  30  Ga. 
440,  76  Am.  Dec.  662;  Lovejoy  v. 
Albee,  ^i  Me.  414,  54  Am.  Dec.  630; 
Burlington  &  M.  R.  Co.  v.  Thompson, 
31  Kan.  180,  I  Pac.  622,  47  Am.  Rep. 
497;  Douglass  V.  Phenix  Ins.  Co.,  138 
N.  Y.  209,  22,  N.  E.  938,  34  Am.  St. 
Rep.  448. 

44.  Molyneux  v.  Seymour,  30  Ga. 
440,  76  Am.  Dec.  662;  Erskine  v. 
Staley,  12  Leigh  (Va.)  406;  Lovejoy 


V.  Albee,  T,i  Me.  414,  54  Am.  Dec. 
630;  Cousens  v.  Lovejoy,  81  Me.  467, 
17  Atl.  495;  Neufelder  v.  German 
American  Ins.  Co.,  6  Wash.  336,  33 
Pac.  870,  36  Am.  St.  Rep.  166;  Doug- 
lass V.  Phenix  Ins.  Co.,  138  N.  Y. 
209,  Z3  N.  E.  938,  34  Am.  St.  Rep. 
448. 

45.  Molyneux  v.  Seymour,  30  Ga. 
440,  76  Am.  Dec.  662. 

46.  Chicago,  B.  &  Q.  R.  Co.  v. 
Moore,  31  Neb.  629,  48  N.  W.  475,  28 
Am.  St.  Rep.  534;  Berry  v.  Davis, 
77  Tex.  191,  13  S.  W.  978,  19  Am. 
St.  Rep.  748;  Lyon  v.  Bertram,  20 
How.  (U.  S. )  149;  Gunn  v.  Howell, 
35  Ala.  144,  72,  Am.  Dec.  484;  Moore 
V.  Chicago,  R.  I.  &  P.  R.  Co.,  43 
Iowa  385;  Cole  V.  Flitcroft,  47  ]\Id. 
312. 

When  Judgment  in  Garnishment 
Amounts  to  Former  Adjudication  as 
to  Garnishee — In  Terre  Haute  & 
I.  R.  Co.  V.  Baker,  122  Ind.  433.  24 
N.  E.  83,  the  court  said :  "If  a 
party  owing  such  a  claim,  when  gar- 
nisheed,  pays  the  same  without  re- 
sistance, knowing  that  the  party  to 
whom  it  is  due  has  no  personal  no- 
tice of  the  proceeding  by  which  it 
is  sought  to  reach  the  claim,  and 
no  actual  opportunity  to  resist  it  him- 
self, the  party  thus  paying  must  bear 
the  loss.  It  was  the  duty  of  the 
appellant  to  avail  itself  of  all  legal 
means  to  prevent  a  judgment  against 
it  when  garnisheed.  Johann  v.  Rufe- 
ner,  32  Wis.  195 ;  Pierce  v.  Railroad 
Co.,  36  Wis.  283.  As  the  wages  for 
which  the  appellee  sues  were  not  sub- 
ject to  garnishment  in  the  hands  of 
the  appellant,  neither  by  the  law  of 
Indiana  nor  under  the  laws  of  the 
state  of   Missouri,  it  was    the    duty 
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D.  Of  a  Justice  of  tiif  Pfacf  of  a  Sister  State.  —  In  most 
jurisdictions  the  judgment  of  a  justice  of  the  peace  of  a  sister 
state  carries  the  same  weight  as  evidence  as  that  of  a  court  of 
general  jurisdiction/'  It  does  not  fall  within  the  rule  as  to  the 
authentication  of  judgments  under  the  act  of  congress.'**  In  some 
of  the  states  the  judgment  of  a  justice  of  the  peace  of  a  sister  state 
is  only  prima  facie  evidence  of  the  matters  adjudicated/^  but  in 
most  of  them  it  is  conclusive  evidence.^*' 

E.  As  TO  Matters  of  Law  Which  it  Determines.  —  Where 
the  court  of  a  sister  state  determines  a  matter  of  law  upon  which 
the  validity  of  its  judgment  must  depend,  its  decision  in  regard 
thereto  is  binding  elsewhere,  and  will  not  afTect  the  use  of  the 
judgment  as  evidence.^^  Thus  where  the  record  shows  that  the 
court  of  the  state  rendering  the  judgment  considered  that  there  was 
a  sufficient  waiver  of  notice  under  the  laws  of  that  state,  it  will 


of  the  appellant  to  interpose  that  de- 
fense; and,  having  failed  to  do  so, 
it  cannot  now  have  credit  for  the 
amount  thus  unnecessarily  paid. 
Davis  V.  Meredith,  48  Mo.  263 ;  Smith 
V.  Dixon,  58  Iowa  444,  10  N.  W.  850; 
Coats  V.  Roberts,  4  Rawle  100."  See 
Hogg's  Eq.  Proc,  §  302 ;  Texarkana 
&  Ft.  S.  R.  Co.  V.  Gray  (Tex.  Civ. 
App.),  65  S.  W.  85;  Missouri  P.  R. 
Co.  V.  Whipsker,  77  Tex.  14,  13  S. 
W.  639,  19  Am.  St.  Rep.  734,  8  L. 
R.  A.  321 ;  Burke  v.  Hance,  76  Tex. 
76,  13  S.  W.  163,  18  Am.  St.  Rep.  28. 
As  against  the  position  supported 
by  these  authorities  vide  Chicago,  R. 
I.  &  P.  R.  Co.  V.  Sturm,  174  U.  S. 
710. 

47.  Liedwick  v.  Fair,  29  N.  C.  422, 
47  Am.  Dec.  333;  Cobb  v.  Cornegay, 
28  N.  C.  358,  45  Am.  Dec.  497 ;  Banis- 
ter V.  Campbell,  138  Cal.  455,  71  Pac. 
504. 

48.  Warren  v.  Flagg,  19  Mass. 
448;  Taylor  v.  Barron,  30  N.  H.  78, 
64  Am.  Dec.  281. 

49.  Warren  v.  Flagg,  19  Mass. 
448;  Clark  V.  Parsons,  i  Rice  S.  C. 
16. 

50.  Arkansas.  —  Glass  v.  Black- 
well,  48  Ark.  so,  2  S.  W.  257. 

California.  —  Banister  v.  Camp- 
bell, 138  Cal.  455,  71  Pac.  504. 

lozva.  —  Gay  v.  Lloyd,  i  Greene 
78,  46  Am.   Dec.  499. 

Missouri.  —  Howland  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  134  Mo.  474,  36 
S.  W.  29. 

North  Carolina.  —  Ludwick  v.  Fair, 
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29  N.  C.  422,  47  Am.  Dec.  333;  Cobb 
T.  Connegay,  28  N.  C.  358,  45  Am. 
Dec.   499. 

Pennsylvania.  —  Rowley  v.  Carron, 
117  Pa.  St.  52,  II  Atl.  435. 

Tennessee.  —  J.  S.  Menken  &  Co. 
V.  Brinkley,  94  Tenn.  721,  31  S.  W. 
92. 

Vermont.  —  Carpenter  v.  Pier,  30 
Vt.  81,  73  Am.  Dec.  288. 

51.  United  States.  —  Laing  v.  Rig- 
ney,   160  U.   S.   531. 

Alabama.  —  Gunn  v.  Howell,  35 
Ala.  144,  73  Am.  Dec.  484;  Semple 
V.  Glenn,  91  Ala.  245,  9  So.  265,  24 
Am.  St.  Rep.  894. 

Arkansas.  —  Nunn  v.  Sturges,  22 
Ark.  389. 

Illinois.  —  Glos  v.  Sankey,  148  111. 
536,  36  N.  E.  628,  39  Am.  St.  Rep. 
196,  23  L.  R.  A.  665. 

Kentucky.  —  Biesenthall  v.  Wil- 
liams, 62  Ky.  329,  85  Am.  Dec.  629. 

Maryland.  —  Supreme  Council  of 
American  Legion  of  Honor  v.  Green, 
71  Md.  263,  17  Atl.  1048,  17  Am.  St. 
Rep.  527. 

Missouri.  —  Wernse  v.  McPike,  100 
Mo.  476,  13  S.  W.  809. 

North  Carolina.  —  Haywood  v. 
Daves,  81  N.  C.  8;  Davidson  v. 
Sharpe,  28  N.  C.  14;  Waitings  v. 
Sugg,  61  N.  C.  98,  93  Am.  Dec.  580; 
Miller  v.  Leach,  95  N.  C.  229. 

Tennessee.  —  Fitzsimmons  v.  John- 
son, 90  Tenn.  416,   17   S.   W.   loo. 

Texas.  —  Hall  v.  Mackay,  78  Tex. 
248,  14  S.  W.  615. 

Virginia.  —  De  Ende  v.  Wilkinson's 
Adm'r,  2  Pat.  &  H.  663. 
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be  so  held  in  other  states.'"'"     So  the  judgment  of  the  court  settHng 
the  bar  of  the  statute  of  hmitations   is   vahd   elsewhere. ''^ 

F.  Jurisdiction  of  Court  of  Sister  State. — Jurisdiction  of 
the  person  is  just  as  essential  to  authorize  the  rendition  of  a 
judgment  in  one  state  or  country  as  in  another,  and  therefore  in 
order  to  introduce  the  judgment  of  a  court  of  a  sister  state  in 
evidence  for  any  purpose,  it  must  be  shown  that  the  court  had 
juris(Uction  of  the  person  of  the  defendant,"'^*  and  this  must  have 
been  acquired  by  personal  service,"^^  or  appearance  in  person  or  by 
attorney.'** 

G.  Sufficient  Showing  of  Jurisdiction.  —  If  the  court  ren- 
dering the  judgment  was  one  of  general  jurisdiction,  and  the  record 
does  not  disclose  whether  or  not  the  court  did  have  jurisdiction  of 
the  person,  in  the  absence  of  evidence  to  the  contrary,  jurisdiction 


52.  Nunn  r.  Sturges.  22  .\rk.  389. 

53.  Weeks  v.  Harriman,  65  N.  H. 
91.  18  Atl.  87,  2:^  Am.  St.  Rep.  21. 

54.  United  States.  —  D'Arcy  v. 
Kctchum,  II  How.  165;  Owens  v. 
Henry,   161   U.   S.  642. 

Connecticut.  —  Wood  v.  Watkin- 
son,  17  Conn.  500,  44  Am.  Dec.  562; 
Aldrich  v.  Kinney,  4  Conn.  380,  ^o 
Am.  Dec.  151 ;  Dennison  z:  Hyde, 
6  Conn.  508. 

Iowa.  —  McBride  v.  Harn,  48  Iowa 

151- 
Kansas.  —  Kay  v.  Walter,  28  Kan. 

77- 

Massachusetts.  —  Woodward  v. 

Tremere,  23  Mass.  354;  Bartlett  v. 
Knight,  I  Mass.  401,  2  Am.  Dea  36; 
Bissell  V.  Briggs,  9  Mass.  462,  6  Am. 
Dec.  88;  Hall  v.  Williams,  6  Pick. 
232.   17  Am.   Dec.  356. 

Minnesota.  —  Boyle  v.  Musser- 
Sauntry  Land,  L.  &  Mfg.  Co.,  88 
Minn.  456,  93  N.  W.  520. 

Missouri.  —  McLaurine  v.  Monroe, 
30  Mo.  462. 

Nebraska.  —  Tessier  v.  Englehart, 
18  Neb.   167,  24  N.  W.  734. 

Nezv  Hampshire.  —  Downer  v. 
Shaw,  22  N.  H.  277. 

A^ew  Jersey.  —  Chew  v.  Brumagim, 
21  N.  J.  Eq.  520. 

N'ezi.i  York.  —  Borden  v.  Fitch,  15 
Johns.  121,  8  Am.  Dec.  225 ;  Star- 
buck  V.  Murray,  5  Wend.  148,  21 
Am.  Dec.  172;  Kilburn  v.  Wood- 
worth,  5  Johns.  37,  4  Am.  Dec.  321 ; 
Robinson  v.  Ward,  8  Johns.  86,  5 
Am.  Dec.  327;  Jones  z'.  Jones,  £o8 
N.  Y.  415,  15  N.  E.  707,  2  Am.  St. 
Rep.  447. 


North  Carolina.  —  Irby  v.  Wilson, 
21  N.  C.  568 ;  Davidson  v.  Sharpe,  28 
N.   C.   14. 

Virginia.  —  Bowler  v.  Huston,  30 
Gratt.  266,  32  Am.  Rep.  673. 

55.  Wood  z'.  Watkinson,  17  Conn. 
1^00,  44  Am.  Dec.  562;  Crumlish  z'. 
Cent.  Imp.  Co.,  38  W.  Va.  390,  18 
S.  E.  456,  45  Am.  St.  Rep.  872;  Dow 
V.  Blake,  148  111.  76,  35  N.  E.  761. 
39  Am.  St.  Rep.  156;  Foshier  v. 
Narver,  24  Or.  441,  34  Pac.  21,  41 
Am.  St.  Rep.  874;  St.  Sure  v.  Linds- 
felt,  82  Wis.  346,  52  N.  W.  308,  33 
Am.  St.  Rep.  50. 

Service  by  Wrong  Name.  —  "  Serv- 
ice of  process  upon  Asher  B.  Bates 
will  not  support  a  judgment  against 
Ashley  B.  Bates."  Bates  v.  State 
Bank,  7  Ark.  394,  46  Am.  Dec.  293. 

56.  Connecticut.  —  Wood  v.  Wat- 
kinson, 17  Conn.  500.  4  Am.  Dec.  562. 

Massachusetts.  —  Van  Norman  z'. 
Gordon,  172  Mass.  576,  53  N.  E.  267, 
70  Am.  St.  Rep.  304;  Wright  v.  An- 
drews,   130   Mass.    149. 

Nczv  York.  —  Stumway  v.  Still- 
man,  6  Wend.  447;  Reed  z'.  Pratt, 
2  Hill  64. 

North  Carolina.  —  Walton  v.  Sugg, 
61  N.  C.  98,  93  Am.  Dec.  580. 

Virginia.  —  Bowler  v.  Huston,  30 
Gratt.  266,  32  Am.  Rep.  673. 

West  I'irginia.  —  Crumlish  v.  Cent. 
Imp.  Co.,  38  W.  Va.  390,  18  S  .E. 
456,  45  Am.  St.  Rep.  872. 

Wisconsin.  —  St.  Sure  v.  Linds- 
felt,  82  Wis.  346,  52  N.  W.  308,  33 
Am.  St.  Rep.  50. 

Judgment  on  Warrant  of  Attorney. 
"A    judgment    duly    entered    in    one 
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will  be  presumed.'*^  Recital  in  the  record  of  the  judgment  showinj^ 
jurisdiction  is  sufficient,''**  hut  such  recital  as  a  rule  is  only  prima 
facie  evidence  of  tlie  fact  of  jurisdiction,-'^'''  and  may  be  contradicted 


state  on  a  warrant  of  attorney  is  as 
conclusive  in  all  other  stales  as  in 
the  state  where  it  was  entered." 
Teel  v.  Yost,  128  N.  Y.  387,  28  N. 
E.  353,  13  L.  R.  A.  796.  See  also 
Van  Norman  v.  Gordon,  172  Mass. 
576,  53  N.  E.  267,  70  Am.  St.  Rep. 
304,  and  note  p.  308. 

57.  Alabama.  —  Bogan  v.  Hamil- 
ton, 90  Ala.  454,  8  So.  186;  Slaughter 
V.  Cunningham,  24  Ala.  260;  DunJap 
V.  Newman,  47  Ala.  429. 

Illinois.  —  Horton  z\  Critchfield,  18 
111.  133;  Lawrence  z'.  Jar\-is,  ;;^2  111. 
304;   Rosenthal  v.  Renick,  44  111.  202. 

Louisiana.  —  Tipton  v.  Mayfield,  10 
La.  189;  Graydon  v.  Justus,  24  La. 
Ann.  222 ;  Lowry  z'.  Erwin,  6  Rob. 
192.   39  Am.   Dec.   556. 

Massachusetts.  —  Kelley  z\  Kelley, 
161  Mass.  Ill,  36  N.  E.  837.  42  Am. 
St.  Rep.  389;  Buflfum  v.  Stimpson, 
5  Allen  591,  81  Am.  Dec.  767 ;  Knapp 
v.  Abell,  10  Allen  485 ;  McMahon  v. 
Eagle  Life  Ass'n,  169  ]\Iass.  539,  .\S 
N.  E.  339,  61  Am.  St.  Rep.  306. 

Michigan.  —  Wilcox  v.  Kassick,  2 
Mich.   165. 

Minnesota.  —  Cone  v.  Hooper,  18 
Minn.  531. 

Nezv  York.  —  Pacific  Pneumatic 
Gas  Co.  V.  Wheelock,  80  N.  Y.  278; 
Pringle  v.  Woolworth,  90  N.  Y.  502. 

Texas.  —  Reid  v.  Boyd,  13  Tex. 
241,  65  Am.  Dec.  61. 

Virginia.  —  Fisher  v.  Marsh,  26 
Gratt.   765. 

Washington.  —  Ritchie  v.  Carpen- 
ter, 2  Wash.  512,  28  Pac.  380,  26  Am. 
St.  Rep.  877. 

West  Virginia.  —  Stewart  zk  Stew- 
art, 27  W.  Va.   167. 

Statement  of  the  Rule In  Gay  v. 

Lloyd,  I  Greene  (Iowa)  78,  46  Am. 
Dec.  499,  Wilson,  J.,  in  his  opinion, 
speaking  for  the  court,  says  :  "  The 
true  doctrine  and  the  one  established 
by  the  great  weight  of  authorilics,  is 
this :  that  where  the  court  of  another 
state,  whose  judgment  is  sought  to 
be  enforced  here,  is  a  court  of  gen- 
eral jurisdiction,  the  presumption  is 
in  favor  of  its  jurisdiction,  and  the 
onus  of  impeaching  it  rests  upon  the 
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defendant;  where  the  court  has  but 
a  limited  and  special  jurisdiction,  as 
that  of  justices  of  the  peace,  the 
statute  of  the  state  must  be  intro- 
duced to  show,  affirmatively,  that  the 
justice  had  jurisdiction,  for  the 
courts  of  one  state  will  not  take 
judicial  notice  of  the  statutes  of  an- 
other." 

58.  Lawrence  v.  Jarvis,  32  111.  304 ; 
Drake  v.  Granger,  22  Fia.  348;  Hart 
r.  Cummins,  i  Iowa  564;  Walker  v. 
Lathrop,  6  Iowa  516;  Bissell  v. 
Wheelock,  11  Cush.  (Mass.)  277; 
Barringer  v.  King,  5  Gray  (Mass.)  9; 
Houston  V.  Dunn,  13  Tex.  476. 

59.  Alabama.  —  Kingsbury  t-'. 
Yniestra,  59  Ala.  320. 

Connecticut.  —  Aldrich  z'.  Kinney, 
4  Conn.  380,  10  Am.  Dec.  151. 

Illinois.  —  Lawrence  v.  Jarvis,  32 
111.   304. 

Kentucky.  —  Wood  v.  Wood,  78 
Ky.   624. 

Massachusetts.  —  Gilman  zf.  Gil- 
man,  126  Mass.  26,  30  Ain.  Rep.  646. 

Missouri.  —  Eager  v.  Stover,  59 
Mo.  87. 

Nezv  York.  —  Kerr  v.  Kerr,  41  N. 
Y.  272;  Hoffman  z'.  Hoffman,  46  N. 
Y.  30,  7  Am.   Rep.  299. 

Ohio.  —  Pennywit  v.  Foote,  27 
Ohio  St.  600,  22  Am.  Rep.  340. 

Pennsylvania.  —  Guthrie  Z'.  Lowrie, 
84  Pa.   St.  533. 

Tennessee.  —  Chaney  z\  Bryan,  83 
Tenn.  589. 

For  Discussion  of  Questions  In- 
volred  See:  United  States.  — Crtan 
V.  Sarmiento,  Pet.  C.  C.  74,  10 
Fed.  Cas.  No.  5760;  Mills  v.  Dur- 
yec,  7  Cranch  481  ;  Field  v.  Gibbs,  i 
Pet.  C.  C.  ISS,  9  Fed.  Cas.  No.  4766; 
Hampton  v.  McConnell,  3  Wheat. 
234;  Lincoln  v.  Tower,  2  ^McLean 
473.  15  Fed.  Cas.  No.  8355;  Wester- 
welt  V.  Lewis,  2  McLean  511,  29  Fed. 
Cas.  No.   17,446. 

Connecticut.  —  Aldrich  v.  Kinney, 
4  Conn.  380,  ID  Am.  Dec.  151. 

Delaware.  —  Pritchett  v.  Clark,  3 
Har.  241  ;  4  Har.  280,  same  case  re- 
versed. 
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as  to  the  facts  necessary  to  give  the  court  jurisdiction  by  evidence 
aliunde.^'^ 

II.  Errors  and   Irkkgularitiks   in   Judgment.  —  Inasmuch   as 
mere  errors  and  irrci^nlarities  of  procedure  do  not  affect  the  vaHdity 


Illinois.  —  Welch  v.  Sykes,  3  Gilm. 
197.  44  Am.  Dec.  689. 

Massachusetts.  —  Bissell  v.  Briggs, 
g  Mass.  462,  6  Am.  Dec.  88;  Hall  v. 
Williams,  6  Pick.  232,  17  Am.  Dec. 
356;  Newell  V.  Newton,  10  Pick.  472; 
Ewer  V.  Coffin,  i  Cush.  24,  48  Am. 
Dec.  587. 

Nczv  Hampshire.  —  Thurber  v. 
Blackbourne,  i   N.  H.  242. 

New  York.  —  Borden  v.  Fitch,  15 
Johns.  121,  8  Am.  Dec.  225 ;  Andrews 
V.  Montgomery,  19  Johns.  162,  10 
Am.  Dec.  213;  Starbuck  v.  Murray, 
5  Wend.  148,  21  Am.  Dec.  172; 
Shumway  v.  Stillman,  6  Wend.  477 ; 
J.  c,  4  Cow.  292,  15  Am.  Dec.  374. 

Ohio.  —  Spencer  v.  Brockway,  I 
Ohio  259,   13  Am.  Dec.  615. 

Pennsylvania.  —  Benton  v.  Burgot, 
10  Serg.  &  R.  240. 

Vermont.  —  Dimick  v.  Brooks,  21 
Vt.  569-580;  Hoxie  V.  Wright,  2  Vt. 
263. 

Virginia.  —  Clarke  v.  Day,  2  Leigh 
172. 

While  the  great  weight  of  author- 
ity is  that  a  recital  of  jurisdictional 
factg  contained  in  a  judgment  ren- 
dered in  a  sister  state  is  only  prima 
facie  evidence  of  such  facts,  there 
are  some  decisions  which  treat  such 
recital  as  conclusive.  Newcomb  Z'. 
Peck,  17  Vt.  302,  44  Am.  Dec.  340; 
Wilcox  V.  Kassick,  2  Mich.  165 ; 
Warren  v.  Lusk,  16  Mo.  102;  Baker 
V.  Stonebraker,  34  Mo.  172;  Miller 
V.   Ewing,   16   Miss.  421. 

"In  an  action  upon  a  judgment  of 
a  sister  state,  rendered  against  the 
plaintiff  in  the  action,  parol  evidence 
is  inadmissible,  in  contradiction  of 
the  recitals  of  the  judgment,  to  show 
that  the  judgment  was  rendered 
after  the  suit  was  dismissed,  and  the 
plaintiff  was  out  of  court."  Caugh- 
ran  v.  Oilman,  72  Iowa  570,  34  N.  W. 
4^3- 

60.  United  States.  —  Knowles  v. 
Gaslight  Co.,  19  Wall.  59;  Cole  v. 
Cunningham,  133  U.  S.   107. 

Illinois.  —  Bimeler  v.  Dawson,  5 
III-  536,  39  Am.  Dec.  430. 


Iowa.  —  Pollard  v.  Baldwin,  22 
Iowa  328. 

Massachusetts.  —  Oilman  v.  Gil- 
man,  126  Mass.  26,  30  Am.  Dec.  646; 
Oleason  v.  Dodd,  4  Mete.  333. 

Michigan.  —  Wilcox  v.  Kassick,  2 
Mich.   165. 

Missouri.  —  Marx  v.  Fore,  51  Mo. 
69,  II  Am.  Rep.  432;  Napton  z'. 
Leaton,  71  Mo.  358. 

Nezu  York.  —  Starbuck  v.  Murray, 
5  Wend.   148. 

Pennsylvania.  —  Price  v.  Schaeffer. 
161  Pa.  St.  530,  29  Atl.  279,  25  L.  R. 
A.  699;  Wetherill  v.  Stillman,  65  Pa. 
St.   105. 

Texas.  —  Norwood  v.  Cobb,  24 
Tex.  551. 

Virginia.  —  Fisher  v.  March,  26 
Gratt.  765 ;  Bowler  v.  Huston,  30 
Oratt.  266,  32  Am.  Rep.  673. 

IVashington.  —  Aultman  v.  Mills, 
9  Wash.  68,  36  Pac.    1046. 

Wisconsin.  —  Rape  v.  Heaton,  9 
Wis.  328,  76  Am.  Dec.  269. 

Hule  as  Announced  by  Supreme 
Court  of  United  States "  The  rec- 
ord of  a  judgment  rendered  in  an- 
other state  may  be  contradicted  as 
to  the  facts  necessary  to  give  the 
court  jurisdiction;  and,  if  it  be  shown 
that  such  facts  did  not  exist,  the 
record  will  be  a  nullity,  notwith- 
standing it  may  recite  that  they  did 
exist.  Want  of  jurisdiction  may  be 
showm  either  as  to  the  subject-mat- 
ter or  the  person,  or,  in  proceedings 
in  rem,  as  to  the  thing."  Thompson 
V.  Whitman,  18  Wall.   (U.  S.)  457. 

Reason  for  the  Rule In   Finne- 

ran  r.  Leonard,  7  Allen  (Mass.)  54, 
83  Am.  Dec.  665,  Dewey,  J.,  deliver- 
ing the  opinion  of  the  court,  says : 
"  The  strong  reason  for  permitting 
judgments  rendered  in  other  states 
to  be  impeached  for  want  of  jurisdic- 
tion of  the  parties  was  the  necessity 
of  such  a  rule  of  law,  as  the  only 
effectual  way  to  protect  our  citizens 
from  the  effect  of  judgments  improp- 
erly rendered  against  them  by  courts 
having  no  jurisdiction  over  them. 
But   in  the   case     of     our     domestic 
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of  a  domestic  judgment  as  to  its  use  as  evidence,®^  the  same 
principle  obtains  with  reference  to  judgments  of  a  sister  state.*' 
I.  As  Evidence  of  Indebtedness.  —  In  most  jurisdictions  the 
judgment  of  another  state  is  conchisive  evidence  of  an  existing  in- 
debtedness between  the  parties.''^ 


judgments  between  our  own  citizens, 
it  such  judgment  has  been  obtained 
improperly,  either  for  want  of  service 
or  of  authority  to  appear,  or  other 
cause,  the  remedy  is  at  hand,  and 
the  party  aggrieved  may  obtain  re- 
lief in  our  own  courts  by  proper  ap- 
plication for  review,  or  by  writ  of 
error,  or  in  a  proper  case  by  bill 
in  equity,  and  a  stay  of  proceedings 
may  be  had  until  such  claim  for  re- 
lief has  been  duly  heard  and  ad- 
judicated upon." 

61.  United  States.  —  Gunn  v. 
Plant,  94  U.  S.  664;  Beard  v.  Fed- 
cry,  70  U.   S.  478. 

Alabama.  —  Wyman  v.  Campbell, 
6  Port.  219,  31    Am.   Dec.   677. 

.Irkansas.  —  McKnight  7'.  Smith.  5 
Ark.  409;  Evans  r.  Percifull,  5  Ark. 
4^4- 

Califontia.  —  Linehan  7'.  Hath- 
away, 54  Cal.  251. 

Connecticut.  —  De  Forest  v.  Strong, 
8  Conn.  513. 

Florida.  —  Ponder  z'.  Moseley.  a 
Fla.  207,  48  Am.  Dec.  194;  Einstein 
t'.  Davidson,  35  Fla.  342,  17  So.  563. 

Georgia.  —  Rodgers  v.  Evans,  8 
Ga.  143,  52  Am.  Dec.  390;  Skrine  v. 
Simmons,  36  Ga.  402.  91  Am.  Dec. 
771. 

Illinois.  —  Lane    v.     Bommelmann, 

17  111.  95;  Cody  z\  Hough,  20  111.  43; 
Feaster  v.  Fleming,  56  111.  457. 

Indiana.  —  Marshall  t:  Gill.  77  Ind. 
402;  Davis  V.  Lennen,  12s  Ind.  18;, 
24  N.   E.  885. 

lozca.  —  Cameron  ?■.  Boyle,  2 
Greene  154;  Burton  z'.  District  Twp. 
of  Warren,   11   Iowa   166. 

Nezc   Jersey.  —  Obert    z:    Hammel, 

18  N.  J.  L.  73;   Stothoff  z'.  Dunham, 

19  N.  J.  L.    I  Si. 

N'orth  Carolina. — Williams  Z'. 
Woodhouse.  14  N.  C.  2^7;  State  v. 
Conoly,  28  N.  C.  243 ;  Burgess  z'. 
Kirby.   94   N.    C.    575. 

Te.vas.  —  Thouvenin  z'.  Rodrigues. 
24  Tex.  468;  Willis  z:  Ferguson.  46 
Tex.  496. 

Vol.  VH 


Jl'isconsin.  —  Tallman  z\  McCarty, 
1 1    Wis.   420. 

62.  Arkansas.  —  Conway  7'.  Elli- 
son,  14  Ark.   360. 

Indiana.  —  Riley  Z'.   Murray,  8  Ind. 
354;    Anderson   z'.   Fry,  6   Ind.   76. 
loTi-a.  —  Edmonds    v.    Montgomery, 

I  Iowa  143;  Olds  7".  Glaze,  7  Iowa 
86;  Milne  7-.  Van  Buskirk,  9  Iowa 
558;   Struble  7'.   Malone.  3  Iowa  586. 

Kentucky.  —  Whiting  z'.  Johnson,  5 
Dana  390;  Biesenthall  v.  Williams,  i 
Duv.   329,   85    Am.    Dec.  629. 

Louisia}ui.  —  ^^hincaster    v.     Eland. 

II  La.  Ann.  507;  McFarland  7'. 
White,   13  La.   Ann.  394. 

Mississippi.  —  Barringer  v.  Boyd, 
27  Miss.  473. 

Missouri.  —  Howland  z'.  Chicago, 
R.  I.  &  P.  R.  Co.,  134  Mo.  474.  36  S. 
W.  29. 

Nczi'  Hampshire.  —  Smith  z:  Whit- 
tier,  9  N.  H.  464. 

Xezc  York.  —  Hunt  v.  Hunt,  27  .\. 
Y.  217,  28  Am.  Rep.  129;  Teel  7'. 
Yost.  128  N.  Y.  387,  28  N.  E.  353.  13 
L.  R.  A.  796. 

iVo;7/t  Carolina.  —  Davidson  v. 
Sharp,  28  N.  C.  14;  Walton  v.  Sugg, 
61  N.  C.  98,  93  Am.  Dec.  580;  Mil- 
ler 7'.  Leach.  95  N.  C.  229. 

Oliio.  —  Sipes  z'.  W^hitnev.  30  Ohio 
St.  69. 

South  Carolina.  —  Fretwell  z\ 
Neal.   II    Rich.   Eq.  559. 

63,  Illinois.  —  Rust  7'.  Frothing- 
ham.  I  111.  331. 

Indiana.  —  Elliott  7'.  Ray.  3  Blackt. 

384. 

Maine.  —  Mitchell  7'.  Osgood.  4 
Me.    124. 

Maryland.  —  Bank  of  United  States 
7'.  Merchants  Bank.  7  Gill  415. 

Nezv  Jersey.  —  Gulick  v.  Loder.  13 
N.  J.  L.  68.  23  Am.  Dec.  711;  Eliza- 
bethtown  Sav.  Inst.  7'.  Gerber,  34  N. 
J.  Eq.    130. 

South  Carolina.  —  Napier  7'.  Gid- 
iere,  Speers  Eq.  215,  40  Am.  Dec 
613. 

I'ermont.  —  Blodget  v.  Jordan,  6 
Vt.  580. 


JUDGMENTS. 


847 


2.  State  Judgments  in  Federal  Courts.  —  The  judgment  of  a  state 
court  may  be  used  as  evidence  in  a  federal  court  in  the  same  man- 
ner and  with  the  same  effect  as  in  a  state  court."*  Thus  when  a 
will  has  been  duly  probated  in  a  state  court  the  judgment  of  pro- 
bate is  conclusive  in  the  federal  courts."-'"'  So  a  judgment  obtained 
in  one  state  is  conclusive  evidence  against  a  defense  of  fraud  in  its 


Amount  of  Corporate  Indebtedness 
and  Assessments  Against  Stockhold- 
ers.—In  Mutual  Fire  Ins.  Co.  v. 
Phoenix  Furniture  Co.,  io8  Mich. 
170,  66  N.  W.  1095,  62  Am.  St.  Rep. 
693,  the  court  holds  that  "  a  judgment 
against  a  corporation  determining  the 
amount  of  its  indebtedness  and  of  its 
assets,  and  directing  an  assessment 
upon  its  members  or  stockholders, 
for  the  purpose  of  paying  its  debts 
and  expenses,  is  conclusive  in  a  sub- 
sequent action  brought  in  another 
state  against  one  of  such  members,  or 
stockholders,  to  collect  his  proportion 
of  such  assessment." 

Inasmuch  as  "  full  faith  and  credit 
shall  be  given  in  each  state  to  the 
public  acts,  records  and  judicial  pro- 
ceedings of  every  other  state"  (U.  S. 
Const,  Art.  IV,  §1),  there  seems  to 
be  no  substantial  reason  why  a  judg- 
ment of  a  sister  state  rendered  by 
a  court  having  jurisdiction  of  the 
subject-matter  and  the  parties  should 
not  be  conclusive  evidence  of  in- 
debtedness as  to  the  matter  deter- 
m.ined  by  the  judgment  everywhere 
throughout  the  states  of  the  Union. 
Memphis  &  C.  R.  Co.  v.  Grayson,  88 
Ala.  572,  7  So.  122,  16  Am.  St.  Rep. 
69;  Peet  V.  Hatcher,  112  Ala.  514, 
21  So.  711,  57  Am.  St.  Rep.  45^; 
Parker  v.  Stoughton  Mill  Co.,  91 
Wis.  174,  64  N.  W.  751,  51  Am.  St. 
Rep.  881. 

64.  United  States.  — Co\t  v.  Colt, 
III  U.  S.  566;  Field  v.  Gibbs,  Pet. 
C.  C.  155,  9  Fed.  Cas.  No.  4766; 
Knowles  v.  Gaslight,  19  Wall.  58; 
McElmoyle  v.  Cohen,  38  U.  S.  312; 
Billing  V.  Gilmer,  62  Fed.  661,  10  C. 
C.  A.  579,  23  U.  S.  App.  574;  Green 
v.  Sarmiento,  Pet.  C.  C.  74,  10  Fed. 
Cas.  No.  5760;  Whitaker  7'.  Bram- 
son,  2  Paine  209,  29  Fed.  Cas.  No. 
17,526;  Nations  v.  Johnson,  65  U.  ,S. 
195;  Parrish  z'.  Ferris,  67  U.  S.  606; 
Goodrich  z'.  City  of  Chicago,  72  U. 
S.    566;    Montgomery   v.    Samory,   99 


U.   S.  482;  Stout  V.  Lye,  103  U.   S. 
66. 

Illnstrations  of  the  Doctrine  of 
the  Text.  —  Where,  in  a  suit  to  set 
aside  the  sale  of  lands  as  in  fraud 
of  the  rights  of  complainants  therein, 
who  claim  the  land  under  a  prior 
contract  of  purchase,  a  state  court  de- 
cides that  they  have  lost  all  rights 
under  their  contract,  and  hence  can- 
not attack  the  sale,  such  decision  is 
conclusive  of  complainants'  rights  in 
a  subsequent  suit  by  them  in  a  fed- 
eral court  against  the  same  defend- 
ants to  recover,  on  the  strength  of 
the  same  contract  of  purchase,  the 
profits  made  by  the  vendee  in  the 
fraudulent  sale  on  a  resale  of  the 
land.  Clay  v.  Deskins,  11  C.  C.  A. 
229,  63  Fed.  330. 

Action  for  the  Survey  of  Land. 
"  In  a  suit  in  a  state  court  by  one  land- 
grant  railroad  company  against  an- 
other to  recover  land  lying  within 
overlapping  grants,  the  bill  desig- 
nated the  lands  sued  for  as  the  odd- 
numbered  sections  lying  within  20 
miles  of  the  route  within  specified 
ranges  and  townships,  and  there  was 
annexed  to  the  bill  a  diagram  alleged 
to  be  a  correct  map  of  complainant's 
road  through  such  townships  and 
ranges.  There  was  nothing  to  show 
that  during  the  progress  of  the  suit 
any  question  had  ever  been  raised  as 
to  the  sufficiency  of  the  description. 
Held,  that  in  a  subsequent  suit  in  a 
federal  court  to  recover  the  lands  the 
plea  of  res  judicata  could  not  be 
avoided  on  the  ground  that  the  rec- 
ord in  the  prior  suit  did  not  show 
that  the  same  lands  were  then  sued 
for."  Southern  M.  R.  Extension  Co. 
V.  St.  Paul  &  S.  C.  R.  Co.,  5  C.  C.  A. 
249,  55  Fed.  690. 

Action  to  Cancel  Title  Obtained  at 
Judicial  Sale.  —  Montgomery  v. 
Samory,  99  U.    S.  482. 

65.  Gaines  v.  City  of  New  Or- 
leans. 73  U.  S.  642;  Tompkins  7: 
Tompkins,   i   Story  547,  24  Fed.  Cas. 
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procurement  attempted  to  be  shown  in  a  suit  brought  on  such  judg- 
ment in  a  federal  court  sitting  in  another  state."" 

3.  Federal  Court  Judg^nent  in  State  Court.  —  The  same  principles 
obtain  as  to  the  use  of  a  judgment  of  a  federal  court  in  a  state 
court."^ 

4.  Judgments  of  the  Courts  of  Foreign  Countries.  —  A.  Piun- 
ciPLKS  Gt)V];KNiNG  Such  Casks.  —  The  principle  ui)on  which  the 
judgments  of  tribunals  of  foreign  countries  are  recognized  is  dif- 
ferent from  that  which  applies  in,  the  case  of  judgments  of  the 
courts  of  the  various  states  of  the  Union."**  In  the  latter  the  authori- 
tative character  of  the  judgment  rests  upon  the  constitutional  pro- 
vision guaranteeing  full  faith  and  credit  in  each  state  to  the  public 
acts,  records  and  judicial  i)roceedings  of  every  other  state,"^  while 


No.    14,091 ;   Langdon  v.   Goddard,  2 
Story  267.  14  Fed.  Cas.  No.  8060. 

66.  Christmas  v.  Russell,  5  Wall. 
(U.  S.)  290. 

67.  Alabama.  — ■  Womack  v.  Dear- 
man,  7  Port.  513. 

Arkansas.  —  McConnell  v.  Day,  61 
Ark.  464,  2,3  S.  W.  731. 

California.  —  Semple  v.  Hagar,  27 
Cal.  163. 

Connecticut.  —  Appeal  of  Bucking- 
ham, 60  Conn.  143,  22  Atl.  509; 
Dennison  v.  Hyde,  6  Conn.  508. 

Georgia.  — •  Smith  v.  Walker,  77 
Ga.  289,  3  S.  E.  256;  McCauley  v. 
Hargroves,  48  Ga.  50,  15  Am.  Rep. 
660. 

Indiana.  —  Harrison  v.  Phenix 
Mut.  Life  Ins.  Co.,  83  Ind.  575. 

Iowa.  —  Thomson  v.  Lee  Co.,  22 
Iowa  206;  Moore  v.  Jefifers,  53  Iowa 
202,  4  N.  W.  1084;  Doran  v.  Davis, 
43  Iowa  86;  Scully  v.  Chicago,  B. 
&  Q.  R.  Co.,  46  Iowa  528. 

Kentucky.  —  Thoms  v.  Southard,  2 
Dana  475,  26  Am.  Dec.  467. 

Louisiana.  —  Keene  v.  McDonough, 
8  La.  185 ;  Lowry  v.  Erwin,  6  Rob. 
192,  39  Am.  Dec.  556;  Pasteur  v. 
Lewis,  39  La.  Ann.  5,  i  So.  307 ; 
Bouchard  v.  Parker,  ^2  La.  Ann. 
535- 

Massachusetts.  —  Durant  v.  Essex 
Co.,  90  Mass.  103,  85  Am.  Dec.  685 ; 
Brown  v.  Bridge,  106  Mass.  563 ;  Hill 
Mfg.  Co.  V.  Providence  &  N.  Y.  S. 
S.   Co.,   125  Mass.   292. 

Minnesota.  —  Turrell  v.  Warren,. 
25  Minn.  9;  Sandwich  Mfg.  Co.  v. 
Earl,  56  Minn.  390,  57  N.  W.  938. 

Missouri.  —  Reed  v.  Vaughan,  15 
Mo.  137,  55  Am.  Dec.  133;  State  ex 
rel.  Wilson  v.   Rainey,  74  Mo.   229; 

Vol.  VII 


State  ex  rel.  Hudson  v.  Trammel, 
106  Mo.  510,  17  S.  W.  502;  In  re 
Copenhavcr,  118  Mo.  277,  24  S.  W. 
161,  40  Am.  St.  Rep.  382. 

Nebraska.  —  Mead  v.  Weaver,  42 
Neb.  149,  60  N.  W.  38s;  Tzschuck 
r.  Mead,  47  Neb.  260,  66  N.  W.  428. 

New  York.  —  Hoyt  v.  Gelston,  13 
Johns.  141  ;  Griswold  v.  Sedgwick,  6 
Cow.  456;  Ocean  Steam  Nav.  Co.  vi 
Campania  Transatlantia  Espanola, 
134  N.  Y.  461,  31  N.  E.  987,  30  Am. 
St.  Rep.  685. 

North  Carolina.  —  Pigot  v.  Davis, 
10  N.  C.  25. 

Pennsylvania. — In  re  Williamson, 
26  Pa.  St.  9,  67  Am.  Dec.  374. 

Rhode  Island.  —  Rounds  v.  Steam- 
ship Co.,  14  R.  I.  344. 

South  Carolina.  —  Gillett  v.  Pow- 
ell,  Speers  Eq.   142. 

Texas.  —  Henderson  v.  Cabell,  83 
Tex.  541,  19  S.  W.  287. 

West  Virginia.  —  Sayre's  Adm'r  v. 
Harpold,  22,  W.  Va.  553,  11  S.  E.  16. 

68.  Hilton  v.  Guyot,  159  U.  S.  113. 

69.  Thompson  z'.  Whitman,  85  U. 
S.  457;  New  York,  L.  E.  &  W.  R. 
Co.  V.  McHenry,  17  Fed.  414. 

Principle  Determining  Effect  of 
Judgment  of  Sister  State.  —  In 
Fisher  v.  Fielding,  67  Conn.  91,  34 
Atl.  714,  52  Am.  St.  Rep.  270,  32 
L.  R.  A.  236,  Baldwin,  J.,  delivering 
the  opinion  of  the  court,  discussing 
the  principle  upon  which  the  effect 
of  a  judgment  of  a  sister  state  rests, 
says :  "  The  several  states  of  the 
United  States  are,  as  respects  their 
relations  to  each  other,  excepting 
only  such  of  these  as  are  regulated 
by  the  constitution  of  the  United 
States,  independent  and  foreign  sov- 
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the  rule  as  to  judgments  of  Toreign  countries  rests,  in  the  absence 
of  treaty,  upon  considerations  of  international  comity J° 

B.  Foreign  JuDGAiiiNTs  In  Personam. — A  judgment  rendered 
by  a  foreign  court  having  jurisdiction  of  the  person,^^  founded  upon 
those  principles  of  law  not  peculiarly  local,"  but  of  general  accepta- 
tion, recognizing  contractual  obligations  and  other  private  rights,'^^ 
is  enforced  by  the  courts  of  this  country,'''*  and  in  all  jurisdictions 
is  prima  facie  evidence  of  the  matters  which  it  determines,"  and,  in 
many  cases,  such  judgment  is  conclusive  of  the  rights  of  the  parties 
relating  to  the  subject-matter  of  the  adjudication.^*^ 

C.  Foreign  Judgment  In  Rem.  —  The  judgment  or  decree  in 


ereignties :  Buckner  v.  Finley,  2  Pet. 
586,  590;  Pennoyer  v.  Neflf,  95  U.  S. 
714.  The  effect  in  one  of  them  of  a 
suit  brought  or  judgment  rendered 
in  another  is  precisely  the  same  as  if 
the  latter  were  a  foreign  country,  ex- 
cept so  far  as  Art.  IV,  §  i,  of  the 
constitution  of  the  United  States  may 
have  established  a  different  rule : 
Hatch  V.  Spofford,  22  Conn.  485,  498, 
58  Am.  Dec.  433;  ArElmoj-le  v. 
Cohen,  13  Pet.  312,  324;  Thompson 
V.  Whitman,  18  Wall.  457,  461." 

70.  "  Comity  of  Nations "  De- 
fined  What  is  termed  the  "com- 
ity of  nations "  is  the  formal  ex- 
pression and  ultimate  result  of  that 
mutual  respect  accorded  throughout 
the  civilized  world  by  the  represent- 
atives of  each  sovereign  power  to 
those  of  every  other,  in  considering 
the  effects  of  their  official  acts.  Its 
source  is  a  sentiment  of  reciprocal 
regard,  founded  on  identity  of  posi- 
tion and  similarity  of  institutions. 
The  effect  to  be  given  to  a  foreign 
judgment  in  personam,  for  a  money 
demand,  must  be  determined  either 
by  the  comity  O'f  nations,  the  rule 
of  absolute  reciprocity,  or  the  per- 
sonal obligation  resting  upon  the  de- 
fendant.    Hilton  V.  Guyot,  159  U.  S. 

113- 

71.  Hilton  V.  Guyot,  159  U.  S. 
113;  Bischoff  V.  Wethered,  76  U.  S. 
812;  Shepard  v.  Wright.  35  Hun  (N. 
Y.)  444;  Lazier  v.  Westcott,  26  N. 
Y.  146,  82  Am.  Dec.  404;  Fisher  v. 
Fielding,  67  Conn.  91,  34  Atl.  714, 
32  L.  R.  A.  236. 

72.  Hilton  v.  Guyot,  159  U.  S. 
113;  DeBimont  v.  Penniman,  10 
Blatchf.  436,  7  Fed.  Cas.  No.  3715; 
Young  z'.   Rosenbaum,  39  Cal.  646. 

73.  Hilton    v.    Guyot,    159    U.    S. 
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113;  Hilton  V.   Guyot,  42  Fed.   249. 

74.  Baker  v.  Palmer,  83  111.  568; 
Lazier  v.  Westcott,  26  N.  Y.  146, 
82  Am.  Dec.  404;  Messier  v.  Amery, 
I  Yeates   (Pa.)  533,  i  Am.  Dec.  316. 

75.  Buttrick  v.  Allen,  8  Mass.  273, 
5  Am.  Dec.  105 ;  Bissell  v.  Briggs,  9 
Mass.  462,  6  Am.  Dec.  88;  Bartlett  v. 
Knight,  I  Mass.  401,  2  Am.  Dec.  36; 
Williams  v.  Preston,  3  J.  J.  Marsh. 
(Ky.)  600,  20  Am.  Dec.  179;  Pelton 
V.   Planter,   13  Ohio  209. 

76.  United  States.  —  Croudson  v. 
Leonard,  4  Cranch  434;  Gioez/.  West- 
ervelt,   116  Fed.   1017. 

Alabama.  —  Christian  v.  Coleman, 
125  Ala.  158,  27  So.  786. 

Arkansas.  —  Glass  v.  BUckwell,  48 
Ark.  50,  2  S.  W.  257. 

California.  —  McGrew  v.  Mutual 
Life  Ins.  Co.,  132  Cal.  85,  64  Pac. 
103. 

Connecticut.  —  Fisher  v.  Fielding, 
67  Conn.  91,  34  Atl.  714,  52  Am.  St. 
Rep.  270,  ^2  L.  R.  A.  236. 

Illinois.  —  Baker  v.  Palmer,  83  111. 
568. 

Louisiana. — Jones  v.  Jamison,  15 
La.  Ann.  35  ;  State  ex  rcl.  Plaisent  v. 
Orleans  R.  Co.,  38  La.  Ann.  312. 

Maine.  —  Rankin  v.  Goddard,  54 
Me.  28,  89  Ain.  Dec.  718,  55  Me.  389. 

Michigan.  —  Coveney  v.  Phiscator, 
93  N.  W.  619. 

New  York.  —  Dunstan  v.  Higgins, 
138  N.  Y.  70,  33  N.  E.  729,  34  Am. 
St.  Rep.  431,  20  L.  R.  A.  668;  Lazier 
V.  Westcott,  26  N.  Y.  146,  82  Am. 
Dec.   404. 

Pennsylvania.  —  Messier  v.  Amery, 
I  Yeates  533,  i  Am.  Dec.  316. 

See  in  this  connection  the  note  to 
Tremblay  v.  Aetna  Life  Ins.  Co.,  97 
Me.  547,  55  Atl.  509.  94  Am.  St. 
Rep.   521    (pp.    538-542). 
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rem  of  a  foreign  court  possessing  jurisdiction/'  and  pursuing  the 
ixL;ular  course  of  procedure  in  such  case,'**  is  generally  conclusive 
evidence  against  all  jK^rsons  of  the  facts  which  it  adjudicates  that 
are  essential  to  the  rendition  of  the  judgment  or  decree/''. 

IV.  JUDGMENTS  IN  CRIMINAL  AS  EVIDENCE  IN  CIVIL  CASES. 

1.  General  Rule.  —  Ordinarily  a  judgment  of  conviction  or  acquit- 
tal of  a  party  on  a  criminal  charge  cannot  be  used  as  evidence  in  a 
civil  action  of  the  facts  or  matters  upon  which  such  judgment  is 


77.  ]\Ionroe  v.  Douglas,  5  N.  Y. 
447,  affirming  s.  c.  4  Sandf.  Ch.  126; 
Wellborn  v.  Carr,  i  Tex.  463;  Street 
V.  Augusta  Ins.  &  Bkg.  Co.,  12  Rich. 
L.  (S.  C)   13,  75  Am.  Dec.  714. 

78.  Bradstreet  v.  Neptune  Ins. 
Co.,  3  Sunin.  600,  3  Fed.  Cas.  No. 
1793;  Bailey  v.  South  Carolina  Ins. 
Co.,  I  Tread.  Const.  (S.  C.)  381'; 
Pelton  V.  Platner,  13  Ohio  209,  42 
Am. _  Dec.  197;  Tremblay  v.  Aetna 
Life  Ins.  Co.,  97  Me.  547,  55  Atl.  509, 
94  Am.  St.  Rep.  521 ;  Sawyer  v. 
JNIaine  Fire  &  Marine  Ins.  Co.,  12 
Mass.  291 ;  China  Mut.  Ins.  Co.  v. 
Force,  142  N.  Y.  90,  36  N.  E.  874,  40 
Am.  St.  Rep.  576. 

79.  United  States.  —  Cloudson  v. 
Leonard,  8  U.  S.  434 ;  Rose  v.  Himely, 
4  Cranch  241 ;  Hudson  v.  Gues- 
tier,  4  Cranch  293 ;  Marine  Ins.  Co. 
V.  Hodgson,  10  U.  S.  206;  Williams 
V.  Amroyd,  11  U.  S.  423;  Juando  v. 
Taylor,  2  Paine  652,  13  Fed.  Cas. 
No.  7558;  Magoun  v.  New  England 
Marine  Ins.  Co.,  i  Story  157,  16  Fed. 
Cas.  No.  8961. 

Connecticut.  — •  Brown  v.  Union 
Ins.  Co.,  4  Day  179,  4  Am.  Dec.  204; 
Stewart  v.  Warner,  i  Day  142,  2  Am. 
Dec.  61. 

Massachusetts.  —  Baxter  v.  New 
England  Ins.  Co.,  6  Mass.  277 ;  Rob- 
inson V.  Jones,  8  Mass.  536,  5  Am. 
Dec.    114. 

Pennsylvania.  —  Cheriot  v.  Fous- 
sat,  3  Binn.  220. 

Foreign  Sentences  in  Admiralty. 
In  Baxter  v.  Insurance  Co.,  6  Mass. 
277,  4  Am.  Dec.  125,  decided  in  1810, 
the  court  in  the  course  of  its  opinion, 
considering  the  effect  of  a  foreign 
sentence  in  admiralty,  says  :  "  The 
principle  of  the  conclusiveness  of 
sentences  of  foreign  courts  of  ad- 
miralty has  been  admitted  by  all  the 
judges,    without    a    suggestion    from 

Vol.  VII 


any  one  to  the  contrary;  and   Lord 
Kenyon    (8  T.    R.    196)    says    it   has 
been  acknowledged  ever  since  it  was 
so    ruled   in    the   case  of   Hughes   v. 
Cornelius    (2   Show.   232).     A  great 
number  of  cases  have  been  governed, 
and   immense  property  settled  by  it ; 
Le  Caux  V.  Eden,  Doug.  572 ;  Lindo 
V.  Rodney,  Id.  591 ;  Mitchell  v.  Rod- 
ney, Id.  598;  Ladbrook  v.  Crickett,  2 
T.   R.  649;   Lord  Camden  v.   Home, 
4  Id.   382;   Carrels  v.   Kensington,  8 
Id.   230;    Pollard    v.    Bell,    Id.    434; 
Geyer  v.  Aguilar,  7  Id.  681 ;  Bird  v. 
Appleton,   8    Id.    562;     Barzillay    v. 
Lewis,    Park    Ins.    359;    Saloucci     v. 
W^oodmas,  Id.    2>^2;    Price    v.    Bell, 
I    East    663 ;    Baring     v.    Clagett,    3 
Bos.    &    P.    201.     In    all    these    cases 
there  has  been  no  diversity  of  opin- 
ion  that    those    sentences    were   con- 
clusive evidence,   not  merely  in  suits 
between  the  identical  parties,  but  for 
collateral  purposes  also ;  that,  in  ac- 
tions   brought    on    policies    of    insur- 
ance,   they    were    conclusive    against 
the  assured.     If  all  this  does  not  fur- 
nish  satisfactory    evidence   what   the 
law  is  upon  the  question,  and  that  it 
was    settled   and   known   previous    to 
the    revolution,    it    is    impossible    for 
me    to    conceive    what     would.     And 
what  adds   to   the   evidence   that  the 
rule   was   established   and   known     is 
that    it    was    generally    admitted    as 
such,    both    by    eminent    counsel    and 
learned     judges,     without     discussion 
Or    argument.     In     the     late    case    of 
Lothian  v.   Henderson,  in  the  House 
of  Lords,   3   Bos.   &   P.  499,  all   the 
judges,    in    an   action   upon    a   policy 
of  insurance,   held  that  the   sentence 
of    a    foreign    court    of    admiralty    is 
conclusive   evidence  of   what   appears 
upon  the  face  of  it,  provided  there  is 
no   agreement   of  the  parties  that   it 
should  not  be  so." 
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based.*"  Thus  in  an  action  for  slander  consisting  in  a  charge  of 
crime,  a  judgment  of  acquittal  on  an  indictment  for  such  crime  is 
not  admissible  to  disprove  the  truth  of  such  charge  or  to  show 
malice  in  the  utterance  of  the  charge.*^  So  a  judgment  of  con- 
viction in  a  criminal  prosecution  for  an  assault  cannot  be  used 
as  evidence  in  a  civil  action  for  the  recovery  of  damages  for  the 
same  assault.*' 

2.  When  Same  Questions  of  Fact  in  Issue.  —  That  the  same  ques- 
tions of  fact  are  in  issue  in  the  criminal  and  civil  cases  does  not 
alter  the  general  rule.*'^ 

3.  Judgment  on  Plea  of  Guilty.  —  If  a  judgment  be  rendered  in 
a  criminal  prosecution  on  a  plea  of  guilty,  such  judgment  is  not 
conclusive  evidence  of  the  truth  of  the  criminal  matter  charged  when 
used  in  a  civil  case,**  and  the  defendant  may  show,  upon  the  trial 
of  the  civil  action  for  damages,  that  he  was  not  in  fact  guilty  of 
any  offense.*^ 

4.  In  a  Civil  Action  in  Which  the  Public  Is  Concerned.  —  A  judg- 
ment in  a  criminal  case  is  conclusive  evidence  as  to  a  question  of 
fact  which  it  determines  in  a  civil  action  instituted  by  the  govern- 
ment against  the  same  defendant  in  which  the  issue  involves  the 
same  question  which  was  determined  in  the  criminal  prosecution.*" 

5.  Is  Proof  of  Its  Own  Rendition.  —  A  judgment  rendered  in  a 
criminal  prosecution,  as  in  civil  cases,*'  being  a  public  transaction, 


80.  Alabama.  —  Carlisle  v.  Kille- 
brew,  89  Ala.  329,  6  So.  756,  6  L.  R. 
A.  617. 

California.  —  Marceau  v.  Travelers 
Ins.  Co.,  loi  Cal.  338,  35  Pac.  856. 

Connecticut.  —  State  v.  Bradnack, 
69  Conn.  212,  2)7  Atl.  492;  Betts  v. 
New  Hartford,  25  Conn.   180. 

Delaivare. — Jarvis  v.  Manlove,  5 
Har.   452. 

Georgia.  —  Tumlin  v.  Parrott,  82 
Ga.  722,  9  S.  E.  718;  Cottingham  v. 
Weeks,  54  Ga.  275 ;  Clayton  v.  Ganey, 
63  Ga.  331. 

Illinois.  —  Corbley  v.  Wilson,  71 
111.  209,  22  Am.  Rep.  98;  IMcDonald 
V.  Stark,  176  111.  456,  52  N.  E.  2,7- 

Iowa.  —  Martin  v.  Blattner,  68 
Iowa  286,  25  N.  W.   131. 

Louisiana.  —  Steel  v.  Cazeaux,  8 
Mart.  318,  13  Am.  Dec.  288,  and  note 
p.  291. 

Massachusetts.  —  Fowle  v.  Child, 
164  Mass.  210,  41  N.  E.  291,  49  Am. 
St.  Rep.  451. 

Michigan.  —  People  v.  Kenyon,  93 
Mich.  19,  52  N.  W.  1033. 

Ohio.  —  Clark  v.  Irvin,  9  Ohio  131. 

Pennsylvania.  —  Bauder's      Appeal, 


115  Pa.  St.  480,  10  Atl.  41;  In  re 
Campbell,  197  Pa.  St.  581,  47  Atl. 
860. 

Texas.  —  Landa  v.  Obert,  78  Tex. 
22,  14  S.  W.  297. 

Contra.  —  Anderson  v.  Anderson,  4 
Me.  100,  16  Am.  Dec.  227;  Griffis  v. 
Sellars,  19  N.  C.  492,  31  Am.  Dec. 
422. 

81.  Corbley  v.  Wilson,  71  111.  209, 
22  Am.  Rep.  98. 

82.  Jarvis  v.  Manlove,  5  Har. 
(Del.)  452. 

83.  Betts  V.  Town  of  New  Hart- 
ford, 25  Conn.  180;  United  States 
Exp.  V.  Jenkins,  64  Wis.  542,  25  N. 
W.  549. 

84.  Crawford  v.  Bergen,  91  Iowa 
675,  60  N.  W.  205;  Clark  v.  Irvin,  9 
Ohio    131. 

85.  Crawford  v.  Bergen,  91  Iowa 
67s,  60  N.  W.  205;  Clark  v.  Irvin,  g 
Ohio  131. 

86.  Coffey  v.  United  States,  116 
U.  S.  436;  State  V.  Intoxicating 
Liquor,  72  Vt.  253,  47  Atl.  779,  82 
Am.  St.  Rep.  937. 

87.  Alabama.  —  Ansley  v.  Carlos, 
9  Ala.  973;  Harrison  v.  Harrison,  39 
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rendered  by  public  aiUbority,  and  being  presumed  to  be  faitb fully 
recorded,  is,  even  as  against  strangers,  conclusive  evidence  of  its 
rendition,  and  all  the  legal  conseciucnces  resulting  from  such  fact.^* 
Therefore,  if  one  has  been  acquitted  on  an  indictment  for  an 
assault  and  battery,  and  sues  the  prosecutor  for  malicious  prose- 
cution, the  record  of  the  judgment  of  acquittal  is  evidence  for  the 
plaintiff  to  establish  the  acquittal.^^ 

V.  JUDGMENT  IN  CIVIL  NOT  EVIDENCE  IN  CRIMINAL  CASE. 

1'he  converse  of  the  rule  here  considered  is  true.  That  is,  a 
judgment  in  a  civil  case  cannot  be  used  as  evidence  in  a  criminal 
prosecution  as  to  any  matter  which  forms  the  basis  of  the  judg- 
ment rendered  in  the  civil  action."" 

VI.  PROOF  OF  IDENTITY. 

1.  Of  Subject-Matter.  —  A.  General  Rule.  —  Where  it  clearly 
appears  from  an  inspection  of  the  record  what  the  subject-matter 
or  issue  of  the  former  action  was,  evidence  outside  of  the  record 
is  not  admissible  to  identify  the  matter  decided  in  the  former  ac- 
tion,"^ and  the  record  of  the  former  suit  is  conclusive  on  this 
point."- 


Ala.  489;  Taylor  v.  Means,  y^  Ala. 
468. 

California.  —  Watrous  v.  Cunning- 
ham, 71   Cal.  30,  II   Pac.  811. 

Connecticut.  —  Smith  v.  Chapin,  31 
Conn.  530. 

Florida. — Love  v.  Gibson,  2  Fla. 
598. 

Kentucky.  —  Lewis  v.  Knox,  2  Bibb 
453 ;  Roberts  v.  Smiley,  5  T.  B.  Mon. 
270. 

Maine.  —  Atkinson  v.  Parks,  84 
Mc.  414,  24  Atl.  891. 

Missouri. — Walsh  v.  Agnew,  12 
Mo.  520;  Koontz  V.  Kaufman,  31  Mo. 
App.  397- 

Tennessee.  —  Stephens  v.  Jack,  3 
Yerg.  403,  24  Am.  Dec.  583. 

Te.vas.  —  McCamant  v.  Roberts,  66 
Tex.  260,  I   S.  W.  260. 

88.  Borough  of  York  v.  Forscht, 
23  Pa.  St.  391 ;  Mead  v.  Boston,  3 
Cush.    (Mass.)    404. 

89.  Purcell  v.  McNamara,  9  East 
(Eng.)  361;  Quinn  v.  Quinn,  16  Vt. 
426. 

90.  People  v.  Kenyon,  93  Mich. 
19,  52  N.  W.   1033. 

91.  United  States. -r-hyon  v.  Perin 
&  Gaff  Mfg.  Co.,  125  U.  S.  698, 
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Alabama.  —  Davidson  v.  Shipman, 
6  Ala.  27. 

Illinois.  —  Rubel  v.  Title  Guarantee 
&  Trust  Co.,  199  111.  no,  64  N.  E. 
1033-  . 

Indiana.  —  Miles  v.  Wingate,  6  Ind. 
458. 

lozva.  —  McConkie  v.  Remley,  119 
Iowa  512,  93  N.  W.  505. 

Kansas.  —  Guttermann  v.  Schroe- 
der,  40  Kan.  507,  20  Pac.  230. 

Kentucky.  —  Pilcher  v.  Ligon,  91 
Ky.   228,   15   S.  W.  S13. 

Massachusetts.  —  Eastman  v.  Coop- 
er,  15  Pick.  276,  26  Am.  Dec.  600. 

Missouri.  —  City  of  St.  Joseph  ?'. 
Union  R.  Co.,  16  Mo.  636,  22  S.  W. 
794,  38  Am.  St.  Rep.  626. 

Neiv  Hampshire.  —  King  v.  Chase, 
15  N.  H.  9,  41  Am.  Dec.  675. 

North  Carolina.  —  Garrison  v.  Tin- 
ley,  112  N.  C.  652,  17  S.  E.  423. 

North  Dakota.  —  Fahey  v.  Esterly 
Mach.  Co.,  3  N.  D.  220,  55  N.  W.  580, 
44  Am.  St.  Rep.  e;=;4. 

92.  Gray  v.  Gillilan,  15  111.  453, 
60   Am.   Dec.   761  ;    Sharp   v.    Carlile, 

5  Dana    (Ky.)    487;    Lyon   v.    Perin 

6  Gaff  Mfg.  Co.,  125  U.  S.  698;  Bank 
of  Tennessee  v.  Patterson,  8  Humph. 


JUDGMENTS. 


853 


B.  Parol  Evidence.  —  a.  Generally.  —  If  the  record  offered  in 
support  of  a  former  adjudication  docs  not  show  the  matter  in  issue 
in  a   former  suit,   it  may  be  shown  by  extrinsic  evidence  f'-^   and, 


(Tenn.)  363,  47  Am.  Dec.  618;  Rubel 
V.  Title  Guarantee  &  Trust  Co.,  199 
111.  no,  64  N.  E.  1033;  Wishon  v. 
Superior  Court,  of  Tulare  Co.,  138 
Cal.  72),  70  Pac.  1007;  Swearingen 
V.  Williams,  28  Tex.  Civ.  App.  559, 
67  S.  W.  1061. 

93,  United  States.  — W.  A.  &  G. 
Packet  Co.  v.  Sickles,  65  U.  S.  333; 
Miles  V.  Caldwell,  2  Wall.  35 ;  Camp- 
bell V.  Rankin,  99  U.  S.  261 ;  Clark 
V.   Blair,   14  Fed.  812. 

Alabama.  —  Strother  v.  Butler,  17 
Ala.  733. 

Arkansas.  —  Smith  v.  Talbot,  11 
Ark.  666. 

Connecticut.  —  Storrs  v.  Robinson, 
74  Conn.  566,  51  Atl.  516. 

Georgia.  —  Draper  v.  Aledlock,  50 
S.  E.   113. 

Illinois.  —  Chicago,  B.  &  Q.  R.  Co. 
V.  Schaffer,  124  111.  112,  116  N.  E. 
239;  Leopold  v.  City  of  Chicago,  150 
111.  568,  37  N.  E.  892;  Palmer  v. 
Sanger,  143  111.  34,  32  N.  E.  39"; 
Wright  V.  Griffey,  147  111.  496,  35  N. 
E.  732,  37  Am.  St.  Rep.  228;  Hersch- 
bach  V.  Cohen,  207  111.  517,  69  N.  E. 
932. 

Michigan.  —  Bond  v.  Markstrum, 
102  Mich.  II,  60  N.  W.  282. 

Nezu  York.  —  O'Connor  v.  Byrne, 
86  App.  Div.  627,  83  N.  Y.  Supp. 
665. 

North  Dakota.  —  Fahey  v.  Esterly 
Mach.  Co.,  3  N.  D.  220,  55  N.  W. 
580,  44  Am.  St.  Rep.  554.  (See  note 
to  this  case  in  Am.  St.  Rep.) 

See  Hamilton  Nat.  Bank  t^.  Ameri- 
can Loan  &  Trust  Co.  (Neb.),  100 
N.  W^  202. 

The  Direction  Given  to  the  Jury 
by  the  court  may  be  looked  to. 
Borches  &  Co.  v.  Arbuckle  Bros. 
(Tenn.),  78  S.  W.  266. 

The  Files  in  the  Former  Case  and 
the  judge's  charge  to  the  jury  are 
admissible.  Storrs  v.  Robinson 
(Conn.),   58   Atl.    746. 

Stenographic  Notes.  —  Steno- 
graphic  notes  and  the  instructions 
given  to  the  jury  are  admissible  for 
the  purpose  of  establishing  the  iden- 
tity of  the  point  determined  in  the 
former    action.        Charles    E.    Henry 


Sons    Co.    V.    Mahoney,   97    111.    App. 

313. 

Opinion     of     Court Under     the 

Rev.  Stat.  Wis.  1898,  §  2410,  provid- 
ing that  the  opinion  of  the  supreme 
court  shall  constitute  a  part  of  the 
record  in  an  action,  where  it  is  con- 
tended that  the  question  in  issue 
was  decided  in  a  prior  case  on  ap- 
peal in  the  supreme  court,  it  was 
proper  to  introduce  in  evidence  the 
opinion  of  the  supreme  court  in  or- 
der to  show  what  was  decided  in 
such  former  action.  Town  of  Fulton 
V.  Pomeroy,  in  Wis.  663,  87  N.  W. 
831. 

"  As  a  general  rule,  an  estoppel 
by  judgment  resides  in  the  judg- 
ment itself,  and  not  in  the  rea- 
son for  rendering  it,  and,  when 
the  decree  is  definite  and  certain, 
the  opinion  of  the  court  cannot 
be  used  to  show  what  matters 
were  considered  or  determined,  i 
Van  Fleet,  Former  Adjudication, 
sec.  278.  Where,  however,  the  decree 
is  ambiguous,  as  in  this  case,  or  fails 
to  show  upon  which  of  several  issues 
it  is  founded,  the  opinion  may,  we 
think,  be  examined  to  determine 
what  point  was  actually  decided. 
Strong  V.  Grant,  2  .Mack.  (D.  C.) 
218;  Pepper  v.  Donnelly,  87  Ky. 
259,  8  S.  W.  441 ;  Legrand  v.  Rixey, 
83  Va.  862,  3  S.  E.  864."  Gentry  v. 
Pacific  Live  Stock  Co.  (Or.),  77  Pac. 
115.  To  same  effect,  State  v.  Bank 
of  Commerce,  96  Tenn.  591,  36  S. 
W.  719. 

Where  a  judgment  was  rendered 
for  defendant  on  demurrer  to  a  com- 
plaint on  the  ground  that  the  com- 
plaint failed  to  state  a  cause  of  ac- 
tion, in  a  subsequent  action  involv- 
ing the  same  subject-matter  it  was 
held  no  error  to  refuse  to  admit  in 
evidence  the  written  opinion  of  the 
judges  who  sat  in  the  former  case  to 
show  that  the  judgment  was  in  fact 
upon  the  merits  and  not  upon  the 
form  of  the  complaint.  Terre  Haute 
&  I.  R.  Co.  V.  State,  159  Ind.  438, 
471,  65   N.  E.  401. 

Municipal  Court.  —  Minutes  of 
Trial — The   scope   of   an    adjudica- 
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therefore,  in  such  case  the  precise  issue  raised  and  the  matter  con- 
sidered and  decided  in  the  former  action  may  be  shown  by  parol 
evidence,"*  but  such  evidence  cannot  be  used  to  contradict  the 
record.""* 

C.  Where  Former  Suit  Contained  Several  Issues.  —  If  the 
pleadings  in  the  former  suit  presented  several  issues,  and  the  rec- 
ord does  not  disclose  upon  which  issue  the  judgrnent  was  in  fact 


tion  in  a  municipal  court  may  be  de- 
termined by  resort  to  the  minutes  oi 
the  trial  in  view  of  the  informality 
of  the  pleadings  and  proceedings  in 
that  court.  Stecher  v.  Independent 
Order  Free  Sons  of  Judah  (App. 
Div.),  90  N.  Y.  Supp.  3,^,2,  holding 
that  §  1209,  Code  Civ.  Proc,  has  no 
application  to  the  municipal  court, 
and  that  therefore  whether  its  judg- 
ment was  or  was  not  upon  the  merits 
was  a  matter  for  proof  in  the  or- 
dinary course,  and  the  judgment  roll 
was  not  necessarily  conclusive. 

The  Complete  Record  of  the  for- 
mer suit  should  be  produced,  but  if 
the  matter  in  issue  does  not  appear 
therefrom  it  may  be  shown  by  ex- 
trinsic evidence.  Fulton  v.  Gester- 
ding  (Fla.),  36  So.  56. 

94.  United  States.  — The  Vm- 
cennes,  3  Ware  171,  28  Fed.  Cas. 
No.  16,945;  Merchants  International 
Steamboat  Line  v.  Lyon,  12  Fed.  63; 
Campbell  v.  Rankin,  99  U.  S.  261 ; 
Burthe  v.  Denis,  133  U.  S.  5H; 
Packet  Co.  v.  Sickles,  5  Wall.  580; 
Russell  z'.  Place,  94  U.  S.  606. 

Alabama.  —  Strothers  v.  Butler,  17 
Ala.  733;  Ilamner  v.  Pounds,  57  Ala. 
348 ;  Hanchey  v.  Croskey,  81  Ala.  149, 
I   So.  259. 

Arkansas.  —  Smith  v.  Talbot,  11 
Ark.  666;  Gates  v.   Bennett,  33  Ark. 

475- 

Connecticut.  —  Dexter  v.  Whitbeck, 
46   Conri.   224. 

Illinois.  —  Chicago,  B.  &  Q.  R.  Co. 
V.  Schaffer,  124  111.  112,  16  N.  E.  239; 
Rubel  V.  Title  G.  &  G.  Co.,  199  111. 
no,  64  N.  E.  1033. 

Indiana.  —  Morris  v.  State,  loi 
Ind.  560,  I  N.  E.  70. 

lozva.  —  State  v.  Meek,  112  Iowa 
338,  84  N.  W.  3,  84  Am.  St.  Rep.  342, 
51  L.  R.  A.  414;  American  Emigrant 
Co.  V.  Fuller,  83  Iowa  599,  50  N.  W, 
48;  Hollenbeck  v.  Stanberry,  38  Iowa 

325- 
Maine.  —  Embden  v.  Lisherness,  89 
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Me.  578,  36  Atl.  iioi,  56  Am.  St. 
Rep.  442 ;  Cunningham  v.  Foster,  49 
Me.   68. 

Maryland.  —  Federal  Hill  Steam 
Ferry  Co.  v.  Mariner,  15  Md.  224. 

Massachusetts.  —  Evans  v.  Clapp, 
123  Mass.  165,  25  Am.  Rep.  52;  Hood 
V.  Hood,  no  Mass.  463;  Waterhouse 
V.  Levine,  182  Mass.  407,  65  N.  E. 
822. 

Michigan.  —  Black  v.  Miller,  75 
Mich.  323,  42  N.  W.  837;  Wood  v. 
Faut,  55  Mich.   185,  20  N.  W.  897. 

Nevada.  —  McLeod  v.  Lee,  17  Nev. 
103,  28  Pac.   124. 

Nciv  Hampshire.  —  Cassidy  7'. 
Mudgett,  71  N.  H.  491,  53  Atl.  441. 

Nezv  Jersey.  —  Davisson  v.  Gard- 
ner, 10  N.  J.  L.  289. 

Nezv  York.  —  Doty  v.  Brown,  4  N. 
Y.  71,  53  Am.  Dec.  350;  Kerr  v. 
Hays,  35  N.  Y.  331 ;  Smith  v.  Smith, 
79  N.  Y.  635 ;  Royce  v.  Burt,  42  Barb. 

339- 

North  Carolina.  —  Rollins  v. 
Henry,  84  N.  C.  569- 

North  Dakota.  —  Fahey  v.  Esterly 
^lach.  Co.,  3  N.  D.  220,  55  N.  W. 
580,  44  Am.  St.  Rep.  554. 

Pennsylvania.  —  M  c  D  e  r  m  o  1 1  v. 
Hoffman,  70  Pa.    St.   31. 

Tennessee.  —  Estill  zk  Taul,  2  Yerg. 
466,  24  Am.  Dec.  498;  Borches  v. 
Arbuckle,  78  S.  W.  266. 

Vermont.  —  Perkins  v.  Walker,  19 
Vt.  144;  Chase  v.  School  District, 
47  Vt.  524. 

Virginia.  —  Preston  v.  Harvey,  2 
Hen.  &  M.  55. 

Wisconsin.  —  Driscoll  v.  Damp,  16 
Wis.  106;  Pfennig  v.  Griffith,  29  Wis. 
618. 

95.  Rubel  v.  Title  G.  &  T.  Co., 
199  111.  no,  64  N.  E.  1033;  Emb- 
den v.  Lisherness,  89  Me.  578, 
36  Atl.  noi,  56  Am.  St.  Rep.  442; 
Walker  v.  Chase,  53  Me._  258, _  a 
leading  case  in  Maine,  and  in  which 
the  subject  is  fully  considered. 
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rendered,  such  fact  may  be  shown  by  parol  evidence,^'  not  to  con- 
tradict but  in  support  of  the  record.**^ 

D.  Uncertainty  as  to  the  Matter  Adjudicated.  —  When  it 
is  sought  to  use  a  former  judgment  as  conckisive  evidence  on  the 
question  of  fact  involved  in  a  subsequent  action,  and  it  appears 
that  several  distinct  matters  may  have  been  litigated,  upon  one  or 
more  of  which  the  judgment  may  have  passed,  without  indicating 
which  of  them  was  litigated,  and  upon  which  the  judgment  was 
rendered — ^the  whole  subject-matter  of  the  action  will  be  at  large, 
and  open  to  a  new  contention,  unless  this  uncertainty  be  removed 
by  extrinsic  evidence  showing  the  precise  point  involved  and  de- 
termined.*^*    In  such  a  case,  it  being  uncertain  as  to  the  specific 


96.  Waterhouse  v.  Levine,  182 
Mass.  407,  65  N.  E.  822;  Slater  v. 
Skirving,  51  Neb.  108,  70  N.  W.  493, 
66  Am.  St.  Rep.  444. 

There  are  authorities  which  hold 
that  when  there  are  several  issues 
presented,  and  a  general  judgment 
rendered,  it  will  be  presumed  that  all 
issues  were  decided  in  favor  of  the 
prevailing  party.  See  Rhoads  v. 
City  of  Metropolis,  144  III.  580,  2>2>  N. 
E.  1092,  36  Am.  St.  Rep.  468;  Day  v. 
Vallette,  25  Ind.  42,  87  x\m.  Dec. 
353;  People  V.  Stephens,  51  How. 
Pr.  (N.  Y.)  235;  White  v.  Simonds, 
ii  Vt.  178,  78  Am.  Dec.  620;  Hall 
V.  Zeller,  17  Or.  381,  21  Pac.  192. 
But  the  better  authority,  it  seems,  is 
opposed  to  this  doctrine,  and  casts 
upon  the  party  asserting  that  such 
a  judgment  determined  a  particular 
issue  the  burden  of  proving  it.  See 
Russell  V.  Place,  94  U.  S.  606;  Lit- 
tlefield  v.  Huntress,  106  Mass.  121 ; 
Solly  V.  Clayton,  12  Colo.  30,  20  Pac. 
351 ;  Linton  v.  Crosby,  61  Iowa  293, 
16  N.  W.  113;  Garrott  v.  Johnson,  11 
Gill  &  J.  (Md.)  173,  35  Am.  Dec 
272;  Bergeron  v.  Ricliardott,  55  Wis. 
129,  12  N.  W.  384. 

97.  Illustrations  of  the  Principle 
Stated  in  the  Text.  —  In  Slater  v. 
Skirving,  51  Neb.  108,  70  N.  W.  493, 
66  Am.  St.  Rep.  444,  the  court,  in 
the  course  of  its  opinion,  states  :  "  If 
in  the  former  action  the  defendant 
interposed  two  different  pleas  and  re- 
covered a  general  verdict,  extrinsic 
evidence  would  be  admissible  to  show 
that  the  verdict  was  based  on  one 
only  of  these  pleas,  and  that  the 
matter  involved  in  the  other  plea 
was  not     adjudicated,  because     such 


evidence  merely  explains  the  record, 
the  defendant  being  entitled  to  judg- 
ment if  either  of  his  pleas  was  good. 
Again,  if  the  plaintiff  sues  on  two 
counts  stating  different  causes  of  ac- 
tion, and  the  judgment  is  of  such  a 
character  that  it  may  have  been 
based  on  only  one  count,  it  is  proper 
to  show  upon  which  it  was  in  fact 
based.  But,  on  the  other  hand,  if  the 
defendant  files  two  pleas,  either  of 
which  would  be  good  if  proved,  and 
the  judgment  was  for  plaintiff,  then 
the  record  shows  that  both  pleas 
must  have  been  determined  adversely 
to  defendant,  and  to  permit  extrinsic 
evidence  to  show  that  one  plea  was 
abandoned  would  not  supplement  the 
record,  but  would  contradict  it." 

98.  United  States.  —  Russell  v. 
Place,  94  U.  S.  606;  Packet  Co.  v. 
Sickles,  5  Wall.  580;  Davis  v.  Brown, 

94  U.   S.  423;  Aetna  L.   Ins.   Co.  v. 

Board  of   Com'rs,    117   Fed.  82. 
Colorado.  —  Solly    v.    Clayton,      12 

Colo.  30,  20  Pac.  351. 

Florida.  —  Fulton      v.     Gesterding, 

2(>  So.  56. 

Georgia.  —  Draper  v.   Medlock,    50 

S.  E.  113. 

Illinois.  —  Sawyer  v.  Nelson,  160 
111.  629,  43  N.  E.  728;  Kitson  V.  Far- 
well,   132  111.  2>27,  ^3   N.   E.   1024. 

Indiana.  —  Dygert  v.  Dygert,  4  Ind. 
App.  276,  29  N.  E.  490. 

Massachusetts.  —  Waterhouse      v. 

Levine,  182  Mass.  407,  65  N.  E.  822; 

Foye  V.  Patch,  132  Mass.  105 ;  Stone 

V.   St.   Louis   S.   Co.,   155   Mass.  267, 

29  N.  E.  623;  Lea  r.  Lea,  99  Mass. 

493,  96  .A.m.  Dec.  772. 
New   York.  —  Lewis  v.     Ocean     & 

Nav.  Pier  Co.,  125  N.  Y.  341,  26  N. 
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matter  the  former  adjudication  involved,  the  exact  point  adjudi- 
cated must  be  cstabHshcd  by  extrinsic  evidence,  either  parol  or 
written.'-'" 

2.  Identity  of  Parties.  —  Where  the  names  of  the  parties  in  the 
fonner  and  subsequent  suits  are  the  same,  this  is  prima  facie  evi- 
dence of  identity  of  persons,^  but  where  the  record  does  not  disclose 
the  identity  of  ])artics,  it  may  be  shown  by  parol  evidence.^ 

VII.  AVAILABILITY  OF  FORMER  ADJUDICATION. 

While  the  subject  of  former  adjudication  is  treated  here  from 
the  standpoint  of  its  use  as  a  means  of  evidence,  it  must  not  be 
overlooked  that  v/hen  it  is  specifically  pleaded  in  bar  of  the  plain- 
tiff's right  of  action, •■'  or  as  an  estoppel,'*  its  distinctive  character- 
istics as  an  instrument  of  evidence  still  adhere  to  it.*"  Therefore, 
if  specially  pleaded  as  an  absolute  bar,  or  as  an  estoppel,  to  the 
maintenance  of  the  action,**   the  evidence  in  support  of  such  plea 


E.  301 ;  Bell  v.  Merrifield,  109  N.  Y. 
202,  16  N.  E.  55,  4  Am.  St.  Rep.  436; 
Zoeller  v.  Riley,  100  N.  Y.  102,  2  N. 
E.  388,  53  Am.   Rep.   157. 

North  Dakota.  —  Fahey  v.  Esterly 
Mach.  Co.,  3  N.  D.  220,  55  N.  W. 
580,  44  Am.   St.   Rep.  554. 

When  No  New  Determining  Issue 
or  Matter  Involved  in  Second  Ac- 
tion  But    where    the    same    issues 

are  made  and  the  same  defenses  are 
interposed  in  both  actions  and  there 
is  no  pleading  or  proof  that  any  new 
determining  question,  issue  or  mat- 
ter is  or  may  be  involved  in  the 
second  action,  it  is  not  material  upon 
which  defense  or  issue  the  former 
judgment  was  based  because  an  op- 
posite judgment  cannot  be  rendered 
without  relitigating  at  least  one  de- 
fense and  issue  determined  in  the 
former  action,  and  overruling  the 
decision  upon  that  defense  which 
was  there  rendered.  Aetna  L.  Ins. 
Co.  V.  Board  of  Com'rs,  117  Fed.  82, 
distinguishing  Russell  v.  Place,  94 
U.   S.  606. 

99.  Aetna  L.  Ins.  Co.  v.  Board 
of  Com'rs,  117  Fed.  82;  Budlong  v. 
Budlong,  32  Wash.  672,  7^  Pac. 
783 ;  Kleinschmidt  v.  Binzel,  14 
Mont.  31,  35  Pac.  460,  43  Am.  St. 
Rep.  604;  Washington  Steam  Packet 
Co.  V.  Sickles,  24  How.  (U.  S.)  333'' 
Chrisman  v.  Harman.  29  Gratt.  (Va.) 
494,  26  Am.  Rep.  387. 

1.     Ritchie   v.    Carpenter,   2   Wash. 
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St.  512,  28  Pac.  380,  26  Am.  St.  Rep. 
877 ;  Douglas  v.  Dakin,  46  Cal.  49. 

2.  United  States.  —  Langdon  v. 
Evans,   3    Mack.    i. 

Alabama. — Tarleton  v.  Johnson,  25 
Ala.  300,  60  Am.  Dec.  515. 

California.  —  Garwood  v.  Garwood, 
29  Cal.  514. 

Illinois.  —  Gray  v.  Gillian,  15  111. 
453,  60  Am.  Dec.  761 ;  Bennitt  v. 
Wilmington  Star  Mm.  Co.,  18  111. 
App.  17. 

loiva.  —  Searle  v.  Richardson,  67 
Iowa  170,  25  N.  W.  113;  Hollenbeck 
t'.   Stanberry,  38  Iowa  325. 

Maryland.  —  Koechlept  v.  Hook,  10 
Md.   173. 

Mississippi.  —  Shirley  v.  Fearne,  33 
Miss.  653,  69  Am.  Dec.  375. 

Missouri.  —  Stone  v.  Powell,  5  Mo. 
435- 

3.  Carpenter  v.  Pier,  30  Vt.  81, 
73  Am.  Dec.  288;  Fowler  v.  Hait,  10 
Johns.    (N.   Y.)    III. 

4.  Terry  v.  Munger,  121  N.  Y. 
161,  24  N.  E.  272,  18  Am.  St.  Rep. 
803,  8  L.  R.  A.  216;  Blandy  v.  Grif- 
fith, 3  Fish  Pat.  Cas.  609,  3  Fed.  Cas. 
No.  1,529;  Larum  v.  Wilmer,  35 
Iowa  244. 

5.  Carpenter  v.  Pier,  30  Vt.  81,  73 
Am.  Dec.  288;  Niles  v.  Totman,  3 
Barb.  (N.  Y.)  594;  Derby  v.  Hart- 
man,  3  Daly  (N.  Y.)  458;  Doty  v. 
Brown.  4  N.  Y.  71,  53  Am.  Dec.  350. 

6.  Redmond     v.     Coffin,  17  N.  C. 
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must  necessarily  be  by  the  record  of  the  former  adjudication/  unless 
such  record  has  been  lost  or  destroyed.^ 

VIII.  EFFECT  OF  PROOF  OF  FORMER  ADJUDICATION. 

All  the  authorities  are  agreed  that  when  a  former  adjudication 
is  relied  on  by  way  of  special  plea  it  is  an  absolute  bar  to  the 
plaintiff's  right  of  recovery  ;*»  but  the  authorities  are  not  fully  in 
accord  on  the  question  of  the  effect  of  former  adjudication  when 
given  in  evidence  under  the  general  issue. ^'^  Some  of  the  decisions 
declare  that  it  is  not  conclusive  on  the  rights  of  the  parties  when 
used  as  evidence  under  the  general  issue.^^  But  the  weight  of 
authority  in  this  country,  and  the  better  reason,  is  in  favor  of  the 
doctrine  that  a  former  adjudication,  when  given  in  evidence  under 
the  general  issue,  is  equally  conclusive  in  its  effect  as  if  specially 
pleaded. ^2     All  the  courts  agree  that  when  no  opportunity  has  been 


437;  Ferguson  v.  Miller,  5  Ohio  459; 
Tatum  V.  Tatum,  36  N.  C.  113;  Mur- 
ray V.  Murray,  6  Or.  26. 

7.  Patterson  v.  Turner,  62  Ga. 
674;  Findley  v.  Johnson,  84  Ga.  69, 
10  S.  E.  594;  Jackson  v.  Wood,  3 
Wend.  ( N.  Y. )  27 ;  Royce  v.  Burt,  42 
Barb.  (N.  Y.)  339;  Thomas  v.  Stew- 
art, 92  Ind.  246;  Campbell  v.  Ayres, 
iS  Iowa  257;  Treat  v.  Maxwell,  '^2 
Me.  76,  19  Atl.  98;  Fitch  v.  Porter, 
30  N.  C.  511;  Walton  v.  McKesson, 
64  N.  C.  77;  Hubbard  v.  Dubois,  37 
Vt.  94,  86  Am.  Dec.  690;  Crone  v. 
Dawson,  19  Mo.  App.  214;  Gibson  v. 
Robinson,  90  Ga.  756,  16  S.  E.  969, 
35  Am.    St.   Rep.  250. 

8.  Ames  v.  Hoy,  12  Cal.  11. 

9.  United  States.  —  Richardson  v. 
City  of  Boston,  19  How.  263 ;  David 
Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co., 
7  C.  C.  A.  442,  58  Fed.  721. 

Connecticut.  —  Bell  v.  Raymond,  18 
Conn.  91. 

Georgia.  —  Dardin  v.  Ogletree, 
Dud.  240. 

Indiana.  —  Haller  v.  Pine,  8  Blackf. 
175,  44  Am.   Dec.   762. 

Maryland.  —  Singery  v.  Attorney 
General,  2  Har.  &  J.  487. 

Massachusetts.  —  Merriam  v. 
Whittmore,  5  Gray  316. 

Nciv  Hampshire.  —  Hall  v.  Dodge, 
38  N.  H.  346. 

New  York.  —  Lance  v.  Shaugh- 
nessy,  86   Hun  411,  33   N.   Y.   Supp. 

515- 

Ohio.  —  Meiss  v.  Gill,  44  Ohio  bt. 

253,  6  N.  E.  656. 


Tennessee.  —  Warwick  v.  Under- 
wood, 40  Tenn.  238,  75  Am.  Dec.  767. 

10.  Offutt  V.  John,  8  Mo.  120,  40 
Am.  Dec.  125 ;  Wann  v.  McNulty,  7 
111-  355.  43  Am.  Dec.  58;  Gilchrist  v. 
Bale,  8  Watts  (Pa.)  355,  34  Am. 
Dec.  469. 

11.  Smith  V.  Bean  (Tex.  Civ. 
App.),  82  S.  W.  793;  Wann  v. 
McNulty,  7  111.  355.  43  Am.  Dec.  58; 
Haller  v.  Pine,  8  Blackf.  (Ind.)  175, 
44  Am.  Dec.  762. 

12.  Connecticut.  —  Bell  v.  Ray- 
mond, 18  Conn.  91  ;  Betts  v.  Starr,  5 
Conn.  550,  13  Am.  Dec.  94. 

Florida.  —  Little  v.  Barlow,  Z7  Fla. 
232,  20  So.  240,  53  Am.  St.  Rep.  249. 

Illinois.  —  Gray  v.  Gillilan,  15  111. 
453,   60   Am.    Dec.    761. 

Massachusetts.  —  Sprague  v.  Waite, 
36   Mass.  455. 

Missouri.  —  Offutt  v.  John,  8  Mo. 
120,  40  Am.  Dec.   125. 

Neiv  Hampshire.  —  Hall  v.  Dodge, 
38  N.  H.  346;  Chamberlain  v.  Car- 
lisle, 26  N.   H.  540. 

Pennsylvania.  —  Marsh  v.  Pier,  4 
Rawle  273,  26  Am.  Dec.  131 ;  Kilhef- 
fer  V.  Herr.  17  Serg.  &  R.  319,  17 
Am.  Dec.  658. 

Tennessee.  —  Warwick  v.  Under- 
wood, 40  Tenn.  238,  75  Am.  Dec.  767. 

J'ermont.  —  Perkins  v.  Walker,  19 
Vt.   144. 

Under  the    Code    System Under 

the  system  of  code  pleading  requir- 
ing "  new  matter "  to  be  set  up  in 
the  answer,  it  is  generally  held  that 
former  adjudication  must  be  pleaded 
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aflforded  to  specially  plead  a  former  recovery,  and  it  is  offered  in 
evidence  vnuler  the  general  issue,  it  is  as  conclusive  as  if  it  had 
been  specially  pleaded." 

IX.  HOW    THE    QUESTION    OF    FORMER    ADJUDICATION    IS 

TRIED. 

If  the  issue  is  one  of  nul  tiel  record  raised  by  plea  or  replication, 
it  must  be  tried  by  the  court.^"*  But  if  the  issue  involves  the  ques- 
tion of  the  identity  of  the  cause  of  action, ^^  or  other  disputed  mat- 
ter of  fact  relating  to  the  judgment,  permitting  the  use  of  extrinsic 
evidence  for  its  determination,  it  is  properly  triable  by  a  jury.^* 
The  operation  and  effect  of  a  judgment  are  for  the  court  when  the 
matter  is  to  be  decided  solely  by  the  record. ^^ 


in  order  to  avail  as  a  defense.  Brown 
V.  Campbell,  no  Cal.  644,  43  Pac.  12; 
Hax  V.  Leis,  i  Colo.  187 ;  Bowe  v. 
Minnesota  Milk  Co.,  44  Alinn.  460,  47 
N.  W.  151;  Gregory  v.  Kenyon,  34 
Neb.  640,  52  N.  W.  685;  Meiss  v. 
Gill,  44  Ohio  St.  253,  6  N.  E.  656; 
Harrison  v.  Hoff,  102  N!  C.  126,  g 
S.   E.  638. 

See  in  connection  with  the  prin- 
ciple stated  in  the  text  note  to  Lea 
V.  Lea,  99  Mass.  493,  96  Am.  Dec. 
772-776,  and  authorities  there  cited. 

13.  Arkansas.  —  State  v.  Pikes,  33 
Ark.  810. 

California.  —  Flandreau  v.  Downey, 
23  Cal.  354;  Clink  v.  Thurston,  47 
Cal.  21 ;  Wixson  v.  Devine,  67  Cal. 
341,  7  Pac.  776. 

Illinois.  —  Sheldon  v.  Patterson,  55 

111.  507. 
Maine.  —  Chase  v.  Walker,  26  Me. 

555- 

Missouri.  —  McNair  v.  O'Fallon,  8 
Mo.   188. 

Nevada.  —  Young  v.  Brehe,  19 
Nev.  379,  12  Pac.  564,  3  Am.  St.  Rep. 
892. 

New  Hampshire.  —  King  v.  Chase, 
15  N.  H.  9,  41  Am.  Dec.  675;  Dame 
V.  Wingate,  12  N.  H.  291. 

New  Jersey.  —  Ward  v.  Ward,  22 
N.  J.  L,  699. 

14.  Carson  z'.  Pearl,  4  J.  J.  Marsh. 
(Ky.)  92;  Simpson  v.  Watson,  15 
Mo.  App.  425 ;  State  v.  Sutcliffe,  16 
R.  L  410,  16  Atl.  710. 

15.  James  v.  Lawrenceburgh  Ins. 
Co.,  6  Blackf.    (Ind.)    525;   Cunning- 
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ham  V.  Foster,  49  Me.  68;  Bitzer  v. 
Killinger,  46  Pa.  St.  44;  Bledsoe  v. 
White,  42  Tex.  130. 

When  Identity  of  Subject-Matter 
for  the  Court — Where  there  is  no 
question  raised  on  the  second  trial 
as  to  the  identity  of  the  matters  in 
controversy  in  the  two  suits,  but  the 
only  question  is  as  to  the  effect  which 
ought  to  be  given  to  the  former  judg- 
ment, it  should  not  be  submitted  to 
the  jury  to  dettermine  whether  the 
matter  in  issue  in  the  second  suit  was 
passed  upon  in  the  former.  Ehle  v. 
Bingham,  7  Barb.   (N.  Y.)  494. 

16.  Foye  V.  Patch,  132  Mass.  105; 
State  V.  Morton,  18  Mo.  53;  Rock- 
well V.  Langley,  19  Pa.  St.  502;  An- 
derson V.  Rogge  (Tex.  Civ.  App.), 
28  S.  W.  106. 

17.  Young  7'.  Byrd,  124  Mo.  590, 
28  S.  W.  83,  46  Am.  St.  Rep.  461; 
Ehle  V.  Bingham,  7  Barb.  (N.  Y.) 
494. 

When  Court  Should  Instruct  the 
Jury  as  to  Effect  of  a  Judgment. 
If  a  judgment  has  been  offered  in 
evidence  to  the  jury  and  its  effect  de- 
pends upon  the  existence  of  a  cer- 
tain state  of  facts,  the  court  properly 
instructs  the  jury  as  to  the  effect  of 
the  judgment  upon  their  finding  of 
the  existence  of  such  facts.  Boyer 
V.  Berryman,  123  Ind.  451,  24  N.  E. 
249;  Washington,  A.  &  G.  Steam 
Packet  Co.  v.  Sickles,  72  U.  S.  580; 
White  V.  Simonds,  2,3  Vt.  178,  78  Am. 
Dec.  620. 
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A  full  discussion  of  the  presumptions  attaching  to  judgments  of 
courts  of  general  and  Hmited  jurisdiction,  both  foreign  and  domestic, 
will  be  found  elsewhere  in  this  work.^* 

XI.  JURISDICTION. 

1.  Generally.  —  When  a  judgment  is  attacked  directly  for  lack 
of  jurisdiction,  facts  essential  to  jurisdiction  are  not  presumed; 
nevertheless  the  same  presumptions  as  to  the  truth  of  facts  recited 
by  the  record  apply  as  well  on  direct  as  on  collateral  attack,  in  the 
absence  of  evidence  to  overcome  them.^'' 

The  burden  of  proving  the  lack  of  jurisdiction  is  upon  the  party 
alleging  it.-**  This  rule,  however,  is  subject  to  the  qualifications 
arising  from  the  presumptions  as  to  jurisdiction,^^  and  from  the 
presence  or  absence  of  recitals  in  the  record,--  matters  which  are 
elsewhere  discussed. 

2.  Officer's  Return.  —  There  is  a  strong  presumption  of  the  truth 
of  an  officer's  return  showing  service  of  original  process,-^  and  the 
burden  is  on  the  defendant  seeking  to  set  aside  a  judgment  because 
of  lack  of  notice,  to  show  by  clear  and  convincing  evidence  that 
the  return  is  untrue.-*  Parol  evidence  is  not  admissible  to  correct 
the   return   except   in   a   direct  proceeding   for  this   purpose,^^   but 


18.  See  articles  "  Presumptions  " 
and  "  Records." 

19.  Sichler  v.  Look,  93  Cal.  600, 
29  Pac.  220;  Eichhoff  v.  Eichhoff, 
107  Cal.  42,  40  Pac.  24,  48  Am.  St. 
Rep.  no.  See  articles  "Presump- 
tions "  and  "  Records." 

20.  Ritchie  v.  Carpenter,  2  Wash. 
512,  28  Pac.  380,  26  Am.  St.  Rep. 
877;  Commonwealth  Mut.  F.  Ins.  Co. 
V.  Hayden,  60  Neb.  636,  83  N.  W. 
922,  61  Neb.  454,  85  N.  W.  443; 
Jamison  v.  Weaver,  84  Iowa  611,  51 
N.  W.  65. 

21.  See    article    "  Presumptions." 

22.  See    article    "  Records" 

23.  Dunklin  v.  Wilson,  64  Ala. 
162.  See  fully  the  articles  "  Rec- 
ords," "  Presumptions,"  and  "  Offi- 
cers." 

24.  Wyland  v.  Frost,  75  Iowa 
209,  39  N.  W.  241 ;  Ketchum  v. 
White,  72  Iowa  193,  2>3  N.  W.  627 ; 
Huntington  v.  Crouter,  33  Or.  408, 
54  Pac.  208;  Meinert  v.  Harder,  39 
Or.  609,  65  Pac.  1056;  Russell  v. 
Butler  (Tex.  Civ.  App.),  47  S.  W. 
406. 

Where    a    defendant    in    a    judg- 


ment or  decree  seeks  relief  against 
it  in  equity  and  avers  that  he 
was  not  served  with  process, 
though  the  averment  is  negative  in 
its  character,  the  onus  of  proving  it 
rests  on  him,  and  he  must  adduce 
evidence  sufficient  to  overcome  the 
sworn  return  of  the  officer.  Dunk- 
lin V.  Wilson,  64  Ala.   162. 

The  return  of  process  will  not  be 
set  aside  upon  the  uncorroborated 
testimony  of  the  party  upon  whom 
service  purports  to  have  been  made 
(Kochman  v.  O'Neill,  202  111.  no, 
66  N.  E.  1047),  although  the  officer 
himself  may  not  remember  the  fact 
of  service.  Tatum  v.  Curtis,  9  Baxt. 
(Tenn.)    360. 

In  an  action  upon  a  judgment  ob- 
tained in  another  state,  the  return 
showing  that  the  defendant  was 
summoned  is  sufficient  evidence  of 
jurisdiction  to  maintain  an  action 
upon  the  judgment.  Newman  v.  El- 
dridge,   107  La.  315,  31   So.  688. 

25.  In  an  action  upon  a  judgment 
rendered  in  a  justice  court  it  is  not 
competent  for  the  officer  to  testify  as 
to   how   he   served   the   summons    in 
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such  evidence  is  competent  in  support  of  the  return  to  explain  it.-* 

3.  Recitals  in  the  ju(lQ;ment  of  the  service  of  process  are  presumed 
to  be  true,  and  re(|uire  a  very  stronj^  showing  to  overcome  them.-^ 

4.  Unauthorized  Appearance  by  Attorney.  —  Where  judgment 
has  been  rendered  against  a  defendant  for  whom  appearance  was 
entered  by  an  attorney,  the  latter's  authority  is  presumed.-^  Rut, 
except  in  those  jurisdictions  where  such  presumption  is  conchisive,-^ 
in  a  proceeding-  to  set  aside  the  judgment  it  is  competent  to  show 
that  the  appearance  was  unauthorized.'"^     The  evidence  of  this  fact 


the  original  action  so  as  to  show 
service  in  conformity  with  the  stat- 
ute, though  the  original  return  might 
have  been  amended  in  a  proper  pro- 
ceeding for  this  purpose.  Sanford  z'. 
Edwards,   19  Mont.   56,  47   Pac.  212. 

26.  The  rule  that  the  acts  of  the 
sherifT  must  be  evidenced  by  his  offi- 
cial return  and  not  by  the  testimony 
of  third  persons  who  may  be  cogni- 
zant of  them  does  not  in  an  action 
for  nullity  of  judgment  parol,  ex- 
clude testimony  taken  to  support  the 
citation  as  to  collateral  facts  not  in- 
volving the  actions  of  the  sheriff, 
but  existing  independently  of  the  re- 
turn, and  in  regard  to  which  the 
return  was  silent.  Thus,  where  the 
sheriff  returns  that  he  has  made  the 
.service  upon  the  defendant  A  B  by 
delivering  at  his  residence,  six  miles 
from  the  courthouse,  at  a  certain 
time,  certified  copies  of  the  petition 
and  citation  to  his  wife,  Mrs.  A  B, 
parol  evidence  is  admissible  to  show 
affirmatively  that  A  B  had  but  one 
residence,  which  was  that  where  the 
service  was  made ;  that  he  was  a 
married  man,  that  his  wife  was  over 
fourteen  years  of  age,  and  that  she 
resided  with  him.  Baham  v.  Stew- 
art,^ 109   La.   999,   34   So.   54. 

27.  Farnsley  v.  Stillwell,  107  Iowa 
631,  78  N.  W.  678.  See  State  v. 
Dashiell,  ^2  Tex.  Civ.  App.  454,  74 
S.  W.  779,  the  articles  "  Records  " 
and  "  Presumptions,"  and  sut^ra 
this  article,  notes  58-60. 

The  unsupported  evidence  of  the 
defendant  denying  service  of  process 
is  insufficient  to  sustain  a  bill  for 
relief  from  a  judgment  on  the 
ground  that  he  was  not  served.  Sul- 
livan V.   Niehofif,  27  111.  App.  421. 

A  recital  in  a  judgment  that  de- 
fendant was  served  with  process  is 
sufficient  to  show  jurisdiction  of  the 
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person  in  the  absence  of  evidence  to 
the  contrary.  McCoy  v.  Van  Ness, 
98  Cal.  675,  33  Pac.  761 ;  Latterett 
V.  Cook,  I  Iowa  I,  63  Am.  Dec.  428. 

28.  Hunter  v.  Bryant,  98  Cal.  247, 
a  Pac.  51  ;  Turner  v.  Turner,  33 
Wash.  118,  74  Pac.  55;  Smith  v. 
Johnson,   44   W.    Va.   278,   29   S.    E. 

509- 

Where  appearance  is  entered  for 
both  defendants  in  an  action  at  law, 
it  must  be  presumed  to  have  been 
entered  by  an  attorney  duly  author- 
ized, or  by  each  defendant  for  him- 
self.    Stubbs  V.  Leavitt,  30  Ala.  352. 

Presumption  of  Authority  of  At- 
torney  to   Enter  Appearance For 

a  full  discussion  of  this  question  and 
the  distinctions  made  between  for- 
eign and  domestic  judgments,  and 
the  difference  in  the  rules  upon  di- 
rect and  collateral  attack,  see  arti- 
cles '■  Presumptions  "  and  "  Rec- 
ords." 

29.  Hubbard  v.  Dubois,  2>7  Vt. 
94,  86  Am.  Dec.  690.  See  articles 
"  Presumptions  "   and   "  Records." 

30.  Handley  v.  Jackson,  31  Or. 
552,  50  Pac.  915;  Holdridge  v. 
Marsh,  30  Mo.  App.  352 ;  Stubbs  v. 
Leavitt,   30  Ala.   352. 

In  an  action  upon  a  judgment  ren- 
dered in  another  stale  the  defend- 
ant may  show  by  evidence  dehors 
the  record  that  he  was  not  within 
the  jurisdiction  of  the  court,  and  that 
an  attorney  who  undertook  to  ap- 
pear for  him  had  no  authority  to  do 
so,  notwithstanding  that  a  part  of 
his  evidence  tends  to  show  that  the 
judgment  was  rendered  on  a  part- 
nership debt  and  that  the  defend- 
ant's partner  employed  the  attorney 
on  behalf  of  the  firm  against  whom 
the  judgment  was  rendered.  Boy- 
Ian  V.  Whitney,  3  Ind.   140. 

Where     the     defendant    contended 
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must,   however,   be   clear   and    convincing   to   warrant   interference 
with  the  judgment.'*^ 

XII.  OPENING,  AMENDING,  VACATING  AND  SETTING  ASIDE 

JUDGMENT. 

1.  Burden  of  Proof.  —  In  an  action  to  vacate  or  set  aside  a  judg- 
ment the  burden  is  on  the  plaintiff  not  only  to  prove  the  fraud, 
lack  of  jurisdiction,  or  other  ground  upon  which  his  action  is 
based,^^  but  also  to  show  that  he  has  a  probable,  meritorious 
defense,^^  and  has  not  been  guilty  of  laches.^*  When  a  judgment 
has  been  opened  without  conditions,  the  burden  of  proof  on  the 
pleadings  is  the  same  as  though  no  judgment  had  been  rendered.^^ 

2.  Sufficiency  of  Showing.  —  Owing  to  the  presumptions  attach- 
ing to  a  judgment  apparently  regular  and  valid,  it  will  not  be 
vacated  or  set  aside  except  upon  a  clear  showing  of  all  the  facts 
necessary  to  warrant  such  action.^'' 


that  the  attorney  appearing  for 
him  in  the  action  on  which  the 
foreign  judgment  was  rendered 
had  no  authority  to  do  so,  his  own 
testimony  taken  in  the  case  before 
a  master  was  held  competent  to  show 
that  he  individually  submitted  him- 
self to  the  jurisdiction  of  the  court. 
American  Tube  &  Iron  Co.  v.  Crafts, 
156  Mass.  257,  30  N.  E.  1024. 

31.  Winters  v.  Means,  25  Neb. 
241,  41  N.  W.  157,  13  Am.  St.  Rep. 
489;  Jones  V.  Williamson,  5  Cold. 
(Tenn.)  371;  Htmter  v.  Bryant,  98 
Cal.  247,  2)0  Pac.  51 ;  Garrison  v. 
McGowan,  48  Cal.  592 ;  Turner  v. 
Turner,  22>  Wash.  118,  74  Pac.  55; 
Smith  V.  Johnson,  44  W.  Va.  278, 
29  S.   E.   509. 

32.  Layton  v.  Prewitt,  15  Ky.  L. 
Rep.  827,  25  S.  W.  882;  Briseno  v. 
International  &  G.  N.  R.  Co.  (Tex. 
Civ.  App.),  81  S.  W.  579;  Acock  v. 
Acock,  57  Mo.  154;  Johnson,  Lane 
&  Co.  V.  Nash-Wright  Co.,  121  Iowa 
173,  96  N.  W.  760;  Briseno  v.  Inter- 
national &  G.  N.  R.  Co.  (Tex.  Civ. 
App.),  81   S.  W.  579- 

33.  Johnson,  Lane  &  Co.  v.  Nash- 
Wright  Co.,  121  Iowa  173,  96  N.  W. 
760. 

34.  Ohio  &  W.  Mtg.  &  T.  Co.  V. 
Carter,  9  Kan.  App.  621,  58  Pac. 
1040. 

35.  Dennison  v.  Leech,  9  Pa.  St. 
164. 

36.  United   States.  —  Wickham   v. 


Morehouse,  16  Fed.  324  (the  evi- 
dence should  be  clear  and  convinc- 
ing)- 

District  of  Columbia.  —  Spalding  z'. 
Crawford,  3  App.  D.  C.  361  (clear 
and  indubitable  proof  necessary). 

Indiana.  —  See  Adams  School 
Twp.  V.  Irwin,  150  Ind.  12,  49  N.  E. 
806. 

Kansas.  — Ohio  &  W.  Mtg.  &  T. 
Co.  V.  Carter,  9  Kan.  App.  621,  58 
Pac.  1040. 

Maryland.  —  Smith  v.  Black,  51 
Md.  247  (clear  and  convincing  proof 
necessary). 

Missouri.  —  Johnson  v.  Stebbins- 
Thompson  Realty  Co.,  167  Mo.  325, 
66  S.  W.  9^3;  Moody  v.  Peyton,  135 
Mo.  482,  36  S.  W.  621. 

New  Jersey.  —  Caldwell  v.  Fifield, 
24  N.  J.  L.  150. 

South  Carolina.  —  Hill  v.  Watson, 
10  S.  C.  268  (a  judgment  cannot  be 
set  aside  or  vacated  except  for  an 
error  of  fact  shown  by  satisfactory 
proof). 

Tennessee.  —  Hunt  v.  Childress,  5 
Lea  247. 

The  Complainant's  Own  Testi- 
mony Is  Not  Sufficient He  should 

be  held  strictly  to  the  rule  requir- 
ing two  witnesses  or  one  witness  and 
corroborating  circumstances.  Knarr 
V.  Elgren   (Pa.),  9  Atl.  875. 

To  warrant  the  vacating  of  a 
judgment  on  the  ground  that  the 
person  against  whom  it  was  ren- 
voi. VII 
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On  Motion.  —  A  motion  to  set  aside  a  judgment  will  not  be  granted 
except  upon  a  very  clear  showing/'^  unless  the  error  appears  from 
the  recortl.''^ 

3.  Affidavits  and  Counter-Affidavits.  —  Affidavits  arc  proi)er  in 
support  of  a  motion  to  set  aside  or  vacate  a  judgment/'''  but  cannot 
be  used  as  evidence  in  a  statutory  action  brought  for  this  purpose.'*" 
Counter-affidavits  are  also  competent  in  rebuttal  of  the  showing  of 
fraud,  mistake,  inadvertence,  or  other  ground  for  relief,^'  but  not 
to  controvert  the  affidavit  of  merits  or  meritorious  defense.'- 


clered  was  insane  at  the  time,  the 
burden  is  upon  the  moving  party  to 
establish  the  insanity  by  a  prepon- 
derance of  evidence.  Smith  v. 
McClure,  146  Ind.  123,  44  N.  E. 
1004. 

A  void  judgment  may  be  set  aside 
after  the  expiration  of  the  term,  but 
to  warrant  this  action  the  invalidity 
of  the  judgment  must  appear  from 
the  face  of  the  record  and  not  from 
matter  dehors  the  record,  except  in 
cases  of  fraud  and  where  the  judg- 
ment was  rendered  after  the  death 
of  a  party.  Pettus  v.  McClannahan, 
52  Ala.  55 ;  Buchanan  v.  Thoma^on, 
70  Ala.  401. 

On  an  application  to  set  aside  a 
judgment  it  was  held  competent  as 
bearing  upon  the  good  faith  of  the 
applicant  and  his  reason  for  believ- 
ing that  the  action  against  him  was 
to  be  dismissed,  to  show  conversa- 
tions between  himself  and  the  other 
party's  attorney.  Moon  v.  Jennings, 
119  Ind.  130,  20  N.  E.  748,  12  Am. 
St.  Rep.  383. 

37.  Walton  v.  McKesson,  loi  N. 
C.  428,  7  S.  E.  566;  Hill  V.  North- 
rop, 9  How.  Pr.  (N.  Y.)  525;  South- 
well V.  Marryatt,  i  Abb.  Pr.  (N.  Y.) 
218.  See  People  v.  Dodge,  104  Cal. 
487,  38  Pac.  203. 

The  Attorney's  Affidavit  alone  is 
not  sufficient  to  justify  the  setting 
aside  of  a  default  judgment.  Sturges 
V.  Rogers,  16  Ind.  18. 

On  a  motion  to  set  aside  a  judg- 
ment after  the  lapse  of  the  term  at 
which  it  became  final,  an  ex  parte 
affidavit  made  by  the  agent  of  the 
defendant  was  held  an  insufficient 
showing.  Regester  z'.  Woodward 
Iron  Co.,  82  Md.  645,  2,2,  Atl.  320. 

A  judgment  will  not  be  set  aside 
on  the  unsupported  affidavit  of  an 
admitted  perjurer  that  he  will  swear 
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to  the  truth  on  another  trial.  Louche- 
ine  v.  Strousc,  49  Wis.  623,  6  N.  W. 
360. 

On  a  motion  to  vacate  a  judgment 
the  moving  party  must  establish  to 
the  satisfaction  of  the  court  that 
such  judgment  is  unjust  and  in- 
equitable. The  judgment  will  not 
be  interfered  with  simply  because  it 
may  have  been  erroneously  entered. 
Tacoma  Lumb.  &  Mfg.  Co.  v.  Wolff, 
7  Wash.  478,  35  Pac.  115. 

38.  A  judgment  which  shows  on 
its  face  that  it  was  unlawfully  and 
iniprovidently  entered  may  be 
stricken  off  the  record  on  motion 
unsupported  by  affidavit.  Allen  v. 
Krips,   119  Pa.   St.   i,   12  Atl.  759. 

39.  An  application  to  set  aside  a 
judgment  may  be  supported  by  ex 
parte  affidavits,  and  while  the  adver- 
sary should  be  given  opportunity  to 
examine  such  affidavits  previous  to 
the  hearing  because  of  their  ex  parte 
character,  the  rejection  or  admission 
of  such  testimony  when  inoppor- 
tunely offered  out  of  the  regular 
course  of  proceedings  rests  to  a  con- 
siderable extent  in  the  discretion  of 
the  judge.  Jones  v.  Swepson,  94 
N.  C.  700. 

40.  In  an  Action  to  Vacate  a 
Judgment  under  the  statute  it  is  not 
permissible  to  file  affidavits  to  be 
used  on  the  trial.  Whidby  Land  & 
Develop.  Co.  v.  Nye,  5  Wash.  301, 
31  Pac.  752. 

41.  Hefling  v.  Van  Zandt,  162 
111.   162,  44  N.  E.  424;   Hartford  L. 

6  Annuity  Ins.  Co.  v.  Rossiter,  196 
111.  277,  63  N.  E.  680;  Gilchrist 
Transp.  Co.  v.  Northern  Grain  Co., 
204  111.  510,  68  N.  E.  558;  Swigart  v. 
Holmes,  96  111.  App.  43.  See  also 
Tacoma  Lumb.  &  Mfg.  Co.  v.  Wolff, 

7  Wash.  478,  35    Pac.    115. 

42.  Washington      Mill       Co.       v. 
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4.  Amendments  and  Corrections.  —  On  a  motion  after  the  term 
to  amend  or  correct  an  error  in  the  record  of  a  judginent,  in  many 
jurisdictions  any  evidence  pertinent  to  the  issue  and  satisfactory  to 
the  court  is  admissible,  whether  oral  or  documentary.''-''  In  other 
jurisdictions,  however,  a  correction  can  be  made  only  when  the  facts 
justifying  it  appear  in  the  record  of  the  proceedings  of  the  case.** 
The  judge's  minutes  are  competent  for  this  purpose.*^  The  judg- 
ment itself  cannot,  however,  be  corrected  in  a  suit  brought  for  this 
purpose,  except  upon  a  clear  showing,*^  though  the  sufficiency  of 


Marks,  27  Wash.  170,  67  Pac.  565 ; 
Gilchrist  Transp.  Co.  v.  Northern 
Grain  Co.,  204  111.  510,  68  N.  E.  558; 
Bristor  v.  Galvin,  62  Ind.  352;  Hill 
V.  Crump,  24  Ind.  291. 

43.  United  States.  —  Murphy  v. 
Stewart,  2  How.  263. 

Arkansas.  —  King  v.  State  Bank, 
9  Ark.  188,  47  Am.  Dec.  739. 

Colorado.  —  People  v.  County- 
Court,  9  Colo.  App.  41,  47  Pac.  469; 
Doane  v.  Glenn,  i  Colo.  454. 

Connecticut.  —  Weed  v.  Weed,  25 
Conn.  Z2,7- 

Indiana.  —  Mitchell  v.  Lincoln,  78 
Ind.  531  {distinguishing  Schoonover 
V.  Reed,  65  Ind.  313)  ;  Brownlee  v. 
Board  of  Com'rs,  loi  Ind.  401.  But 
see  Williams  v.  Henderson,  90  Ind. 
577;  Johnson  v.  Moore,  112  Ind.  91, 
13  N.  E.   106. 

Maine.  —  See  Limerick,  Petition- 
ers,  18  Me.   183. 

Massacliusetts.  —  See  Clark  v. 
Lamb,  8  Pick.  415,  19  Am.  Dec.  332. 

Nebraska.  —  Ackerman  v.  Acker- 
man,  61  Neb.  72,  84  N.  W.  598;  Mor- 
rill V.  McNeill,  91  N.  W.  601  ;  Har- 
ris V.  Jennings,  64  Neb.  80,  89  N.  W. 
625. 

Ohio.  —  Elliott  V.  Plattor,  43  Ohio 
St.  198,  I  N.  E.  222;  Jacks  V.  Adam- 
son,   56  Ohio   St.  397,  47   N.   E.  48. 

See  article  "  Records." 

"  We  think  it  clear  upon  the  au- 
thorities, that  the  court  may  make 
such  amendments  upon  any  compe- 
tent legal  evidence,  and  that  they 
are  the  proper  judges  as  to  the 
amount  and  kind  of  evidence  requi- 
site in  each  case  to  satisfy  them 
what  was  the  real  order  of  the  court, 
or  the  actual  proceeding  before  it." 
Frink  v.   Frink,  43   N.   H.   508. 

44.  Alabama.  —  Snmmersett  v. 
Summersett's  Adm'r,  40  Ala.  596,  91 


Am.  Dec.  494;  Kemp  v.  Lyon,  76 
Ala.  212. 

California.  —  Morrison  v.  Dapnian, 
3  Cal.  255 ;  Swain  v.  Naglee,  19  Cal. 
127.  See  also  Bostwick  v.  McEvoy, 
62  Cal.  496;  Fallon  v.  Brittan,  84 
Cal.  511,  24  Pac.  381. 

Georgia.  —  Dixon  v.  Mason,  68 
Ga.   478. 

Illinois.  —  Culver  v.  Cougle,  165 
111.  417,  46  N.  E.  242;  Hansen  v. 
Schlesinger,  125  111.  230,  17  N.  E. 
718. 

lozva.  —  Giddings  v.  Giddings,  70 
Iowa  486,  30  N.  W.  869.  But  see 
Stockdale   v.   Johnson,    14   Iowa    178. 

Kentucky.  —  Bennett  v.  Tiernay, 
78   Ky.   580. 

Mississippi.  —  Shackelford  v. 
Levy,  63  Miss.  125 ;  Moody  v.  Grant, 
41  Miss.  565 ;  Boon  v.  Boon,  8 
Smed.  &  M.  318. 

Nevada.  —  Solomon  v.  Fuller,  14 
Nev.  63. 

Oregon.  —  Nicklin  v.  Robertson, 
28  Or.  278,  42  Pac.  993,  52  Am.  St. 
Rep.  790. 

Texas.  —  Missouri  Pac.  R.  Co.  v. 
Haynes,  82  Tex.  448,  18^  S.  W.  605; 
Ramsey  v.  McCauley,  9  Te.x.  106,  58 
Am.  Dec.  134. 

45.  Jacks  V.  Adamson,  56  Ohio 
St.  397,  47  N.  E.  48;  Harris  v.  Jen- 
nings, 64  Neb.  80,  89  N.  W.  625; 
Murph}'  V.  Stewart,  2  How.  (U.  S.) 
263;    Gillett  V.   Booth,  95    111.    183. 

Contra.  —  Shackelford  v.  Levy,  63 
Miss.   125. 

46.  Chapman  v.  Hurd,  67  111.  234. 
See  Gardner's  Appeal  (Pa.),  8  Atl. 
176;  Brownlee  v.  Board  of  Com'rs, 
loi    Ind.   401. 

A  judgment  will  not  be  opened 
for  correction  upon  the  unsupported 
oath  of  the  petitioning  party,  espe- 
cially when  it  is  contradicted.  Rhine 
V.    Swartley    (Pa.),    16  Atl.  846. 
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the  evidence  is  to  some  extent  a  matter  resting  in  the  (Hscretion 
of  the  coiu-t.'^ 

5.  Equitable  Relief.  —  A.  Generally.  —  IMie  complainant  in  a 
suit  for  eiiuitable  rehef  against  a  judgment  has  the  burden  of  prov- 
ing the  allegations  of  his  bill/^  and  to  warrant  the  interference  of 
the  court  must  make  a  clear  and  satisfactory  showing.'*" 

B.  For  Fraud.  —  Thus  where  fraud  is  the  alleged  ground  for 
relief  against  a  judgment  it  can  never  be  presumed,^"  except,  per- 
haps, when  a  judgment  by  a  wife  against  her  husband  is  attacked 


47.  "  It  is  difficult  to  lay  down 
the  precise  measure  of  proof  which 
should  move  a  chancellor  to  open  a 
judgment.  That  he  may  not  act  un- 
less there  is  more  than  oath  against 
oath  is  a  familiar  rule  in  chancery 
practice.  When  there  is  more  than 
this,  and  it  comes  to  the  question 
of  the  weight  of  evidence,  it  is  for 
him  to  decide  to  which  side  the 
scales  incline.  If  he  is  in  doubt 
upon  this  question,  or  as  to  the 
credibility  of  the  witnesses,  a  pru- 
dent course  would  suggest  the  aid  of 
a  jury.  This  rule  provides  a  reason- 
able margin  for  the  exercise  of  the 
discretion  of  the  court  below,  which 
this  court  will  hesitate  to  interfere 
with."  Klopfer  v.  Ekis,  155  Pa.  St.  41, 
25  Atl.  785,  quoting  from  Jenkin- 
town  Nat.  Bank's  Appeal,  124  Pa. 
St.  2>2>7,  17  Atl.  2. 

48.  Briesch  v.  McCauley,  7  Gill 
(Md.)  189;  Johnson  v.  Lyon,  14 
Iowa  431 ;  Keighler  v.  Savage  Mfg. 
Co.,  12  Md.  383,  71  Am.  Dec.  600; 
Meem  v.  Rucker,  10  Gratt.  (Va.) 
506;  Black  V.  Smith,  13  W.  Va.  780; 
Off  V.  Jack,  204  111.  79,  68  N.  E.  427. 

In  a  proceeding  to  enjoin  the  col- 
lection of  a  judgment  the  presump- 
tion is  in  favor  of  its  justness,  and 
the  burden  is  upon  the  complainant 
to  show  that  he  was  not  equitably 
bound  to  pay  it.  Tompkins  v.  Lang, 
74  111.  App.  500. 

49.  Arkansas.  —  Lester  v.  Hos- 
kins,  26  Ark.  63  (it  must  be  clearly 
shown  that  the  defense  set  up  is 
meritorious,  and  that  the  complain- 
ing party  was  prevented  from  mak- 
ing it  by  unavoidable  circumstances, 
or  without  any  default  or  laches  on 
his  part). 

California.  —  Reay  v.  Treadwell, 
140  Cal.  412,  72>  Pac.  1078,  74  Pac. 
352. 
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Georgia.  —  Driskill  v.  Cobb,  66  Ga. 
649. 

Illinois.  —  Ames  v.  Snider,  55  111. 
498  (it  must  clearly  appear  that  the 
petitioner  would  have  secured  a  ver- 
dict if  he  had  had  a  fair  trial  at 
law);  Hewitt  v.  Lucas,  42  111.  296; 
Crafts  V.  Hall,  4  111.   131. 

lovja.  — '  Johnson  v.  Lyon,  14  Iowa 

431- 

Kentucky.  —  Jones  v.  South,  3  A. 
K.  Marsh.  1186. 

Maryland.  —  Keighler  v.  Savage 
Mfg.  Co.,  12  Md.  383,  71  Am.  Dec. 
600  (full  and  explicit  evidence)  ; 
Smith   V.    Black,   51    Md.   247. 

Nezv  York.  —  Moser  v.  Polhamus, 
4  Abb.  Pr.  (N.  S.)  442  (the  evidence 
must  be  clear,  positive  and  entirely 
credible). 

Wisconsin.  —  Ableman  v.  Roth,  12 
Wis.  81  (there  must  be  a  satisfac- 
tory showing  that  the  complainants 
had  a  good  defense,  and  that  the 
judgment    was    contrary   to   equity). 

Courts  of  equity  will  not  disturb 
judgments  which  on  their  face  ap- 
pear to  be  regular  on  slight  or  un- 
satisfactory^ evidence.  Wyland  v. 
Frost,  75  Iowa  209,  39  N.  W.  241. 

50.  Hill  V.  Reifsnider,  46  Md. 
555 ;  Moore  z'.  Parker,  25  Iowa  355. 
See  article  "  Fraud,"  Vol.  6,  p.  6. 

In  a  suit  to  enjoin  a  judgment  on 
the  ground  that  it  was  obtained  by 
fraud,  the  fraud  is  never  presumed, 
though  it  may  be  inferred  from  facts 
and  circumstances,  but  must  appear 
to  the  satisfaction  of  the  court. 
Holton   V.    Davis,    108   Fed.    138. 

Fraud  will  not  be  inferred  where 
the  action  might  as  well  have  been 
taken  from  a  good  as  from  a  bad 
motive.  Irons  z'.  Reyburn,  11  Ark. 
378. 
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by  creditors, ^^  but  must  be  proved  by  evidence  which  is  clear  and 
convincing.^' 

Xm.  ACTIONS  UPON  JUDGMENTS. 

1.  Generally.  —  In  an  action  upon  a  judgment  when  its  existence 
is  denied,  the  record  of  the  judgment  or  a  certified  copy  thereof 
must  be  produced,^''  unless  it  has  been  lost  or  destroyed,  in  which 
case  secondary  evidence  may  of  course  be  resorted  to.^^  The  method 
of  proving  a  judgment,  both  foreign  and  domestic,  and  the  admissi- 
bility of  parol  and  secondary  evidence,  are  fully  discussed 
elsewhere.^^     The    record    of    the    judgment    alone    is    ordinarily 


51.  Where  a  Judgment  by  a  Wife 
Against  Her  Husband  Is  Attacked 
As  Creating  a  Preference  over  other 
creditors  in  favor  of  the  wife,  it  is 
incumbent  upon  her  to  show  the 
truth  and  genuineness  of  the  claim 
upon  which  her  judgment  against 
her  husband  is  founded.  The  bur- 
den is  upon  her  to  show  that  her 
judgment  was  fairly  obtained,  be- 
cause in  such  case  the  transactions 
between  husband  and  wife  relative  to 
the  property  of  the  former  must  be 
regarded  with  suspicion.  Darcy  v. 
Labennes,   31    La.    Ann.   404. 

See  article  "  Fraudulent  Con- 
veyances." 

52.  United  States.  —  Holton  v. 
Davis,  108  Fed.  138. 

Delaware.  —  Oldham  v.  Cooper,  5 
Del.  Ch.  151  (proof  must  be  clear, 
distinct   and   certain). 

Illinois.  —  Daley  v.  Ogden,  28  111. 
App.  319;  Stout  V.  Oliver,  40  111. 
245- 

Louisiana.  —  Hendricks'  Curator 
V.  Mon,  II  La.  137  (evidence  must 
be  clear  and  conclusive). 

Maryland.  —  Hill  v.  Reifsnider,  46 
Md.  555  (fraud  must  be  clearly 
and   conclusively  established). 

Mississippi.  —  Land  v.  Elliott,  I 
Smed.  &  M.  608. 

New  Jersey.  —  Glover  v.  Hedges, 
I  N.  J.  Eq.  113;  First  Baptist 
Church  V.  Syms,  51  N.  J.  Eq.  363,  28 
Atl.  461. 

Tennessee.  —  Evans  v.  Interna- 
tional Trust  Co.,  59  S.  W.  2>72; 
Smith  V.  Miller,  42  S.  W.  182. 

The  Admissions  of  the  Judgment 
Creditor  are  very  weak  evidence. 
Hendricks'  Curator  v.  Mon,  11  La. 
^2,7- 

55 


53.  Berry  v.  Mead,  3  N.  J.  L. 
612;  First  Nat.  Bank  of  Clarion  v. 
Hamor,  47  Fed.  36;  Wright  v. 
Fletcher,  12  Vt.  431 ;  Walton  v.  Mc- 
Kesson, 64  N.  C.  77;  Fitch  V.  Por- 
ter, 30  N.  C.  511. 

Where  the  answer  admits  the  ren- 
dition of  the  judgment,  a  transcript 
of  the  judgment  need  not  be  of- 
fered. Wonderly  v.  Lafayette  Co., 
150  Mo.  635,  51   S.  W.  745. 

54.  Mandeville  v.  Reynolds,  68 
N.  Y.  528. 

See  articles  "  Records,"  "  Best 
AND  Secondary  Evidence,"  and 
"  Parol  Evidence." 

In  an  action  upon  a  judgment 
rendered  in  another  state,  the  depo- 
sitions of  the  attorneys  who  ob- 
tained the  judgment  and  of  the 
clerk  of  the  court  in  which  it  was 
rendered  are  competent  evidence  of 
the  existence,  loss  and  contents  of 
the  complaint  and  summons,  and  of 
the  sheriff's  return  showing  service 
upon  the  defendants.  Bailey  v. 
Martin,  119  Ind.   103,  21   N.  E.  346. 

In  an  action  upon  a  foreign  judg- 
ment an  exemplification  of  the  rec- 
ord of  the  judgment  is  sufficient  to 
warrant  a  verdict  for  the  plaintiff 
in  the  absence  of  other  evidence. 
Coskery  v.  W-^od,  52  S.  C.  516,  10 
S.  E.  475- 

55.  See  fully  the  articles  "  Rec- 
ords," and  "  Best  and  Secondary 
Evidence." 

The  method  of  proving  the  judg- 
ment of  a  sister  state  provided  by 
act  of  congress  does  not  exclude 
the  common-law  mode  of  proving 
such  a  judgment.  Etz  v.  Wheeler, 
22   Mo.  App.  449. 
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sufficient  to  sustain  the  action,'^'"'  though  other  portions  of  the  record 
are  admissible  in  explanation  thereof."  The  evidence  upon  which  the 
judgment  was  obtained,  though  forming  part  of  the  record,  is  not 
nccessarilv  admissible.''^  The  admission  of  a  full  transcript  of  the 
proceedings  antecedent  to  the  judgment  is  not  prejudicial  error,"'" 
and  it  has  been  held  necessary  to  prove  them  when  the  judgment  is 


Parol  Evidence  of  Matters  Ad- 
judicated—  In  an  action  upon  a 
judgment  it  is  competent  to  show  by 
parol  evidence  what  facts  were  pre- 
sented to  and  passed  upon  by  the 
court  which  rendered  the  judgment. 
■'  Indeed  from  the  very  nature  and 
form  of  the  pleadings  such  evidence 
must  be  admissible,  else  in  very 
many  cases  it  would  be  impossible  to 
ascertain  the  matter  in  controversy 
and  adjudicated  in  a  former  case. 
.\nd  not  only  in  cases  where  the  rec- 
ord does  not  clearly  show  the  mat- 
ters in  dispute,  but  also  where  upon 
the  whole  record  it  remains  doubtful 
whether  the  saine  subject-matter  was 
actually  passed  upon,  and  in  cases 
where  several  distinct  matters  were 
in  issue,  and  the  judgment  does  not 
clearly  and  necessarily  cover  and 
embrace  all,  in  such  cases  parol  evi- 
dence is  admissible.  Thus  it  may 
be  shown  that  the  plaintiff  withdrew 
or  abandoned  a  part  of  his  claim, 
or  that  the  defendant  abandoned 
some  particular  matter  he  had  set  up 
in  defense,  as  a  set-off  or  recoup- 
ment, preferring  to  bring  an  inde- 
pendent action  thereon.  In  such 
case  it  would  thus  be  made  to  appear 
that  upon  such  matters  there  had 
been  no  adjudication;  that  no  evi- 
dence touching  thereon  had  been  in- 
troduced ;  that  the  court  had  not 
considered  or  passed  upon  any  such 
questions,  and  that  there  had  been 
no  adjudication  thereon."  Merchants 
Bank  of  Canada  v.  Schulenburg,  48 
Mich.   102,   II   N.  W.  826. 

Parol  Evidence  Is  Not  Admissible 
to  Show  That  an  Appeal  Has  Been 
Taken  from  the  judgment  sued 
upon.  This  fact  must  appear  from 
the  record.  Blodget  v.  Jordan,  6  Vt. 
580. 

56.  Dickinson  v.  Railroad  Co.,  7 
W.  Va.  390.  See  article  "  Rec- 
ords." 
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Enough  of  the  Record  to  Show  a 
Valid  Judgment.  —  McGuirc  v. 
Kouns,  7  Mon.   (Ky.)  386. 

A  copy  of  the  record  of  the  judg- 
ment alone  without  the  antecedent 
proceedings  is  sufficient  to  maintain 
an  action  upon  a  foreign  judgment, 
but  if  the  defendant  can  derive  ad- 
vantage from  proving  the  antecedent 
or  subsequent  proceedings  he  can 
produce  the  record  of  them.  Rath- 
bone  V.  Rathbone,  10  Pick. 
(Mass.)    I. 

Contra.  —  In  an  action  upon  a 
judgment  where  a  party  intends  to 
avail  himself  of  it  as  an  adjudication 
upon  the  subject-matter,  and  not 
merely  to  prove  collaterally  that  the 
judgment  was  made,  he  must  show 
the  proceedings  upon  which  it  was 
founded;  that  is,  the  whole  record 
should  be  proved.  Crone  v.  Daw- 
son,   19   Mo.   App.  214. 

57.  Dickinson  v.  Railroad  Co.,  7 
W.  Va.  390;  Rathbone  v.  Rathbone, 
10  Pick.   (Mass.)    i. 

Other  parts  of  the  record  are  ad- 
missible to  explain  statements  in  a 
judgment  sued  upon.  Hopper  v.  Lu- 
cas, 86  Ind.  43. 

58.  Darcy  v.  Labennes,  31  La. 
Ann.  404. 

Copies  of  papers  which  were  part 
of  the  evidence  in  the  original  action 
and  filed  with  the  record  therein  are 
not  admissible  in  an  action  on  such 
a  judgment  in  another  state  to  show 
that  defendant  therein  appeared  by 
attorney.  Holdridge  v.  Marsh,  30 
Mo.  App.  352. 

59.  Whitley  v.  General  Electric 
Co.,  18  Tex.  Civ.  App.  674,  45  S.  W. 

959- 

The    Original    Writ    and    Return 

although  not  incorporated  into  the 
record  are  admissible,  not  to  contra- 
dict the  record  proper,  but  to  explain 
the  meaning  of  it  when  that  is 
doubtful    or    equivocal.     Hubbard    f. 
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denied.*"^  An  execution  on  the  judgment  forms  no  part  of  the 
record,  and  need  not  be  proved,**^  though  it  may  be  relevant  on  the 
question  of  payment  and  satisfaction. "- 

2.  Ownership  of  Judgment.  —  The  plaintiff  in  an  action  upon  a 
judgment  may  show  that  he  is  the  owner  of  the  judgment  either 
by  assignment,'*''  or  because  he   is  the   real  party   in   interest.''* 

3.  Identity  of  Parties.  —  The  identity  of  the  parties  to  the  judg- 
ment with  the  parties  to  the  suit  or  action  must  appear,''^  but  it  is 
ordinarily  presumed  from  identity  of  name.'^"  When  it  does  not 
appear  from  the  record  it  may  be  shown  by  parol."' 

4.  Payment  and  Satisfaction.  —  The  burden  of  proving  the  pay- 
ment or  satisfaction  of  a  judgment  is  upon  the  party  alleging  it,*** 


Dubois,  ij  Vi.  94,  86  Am.  Dec.  690. 

60.  To  maintain  an  action  on  a 
judgment  against  a  plea  of  mil  ticl 
record,  a  certified  copy  of  the  judg- 
ment alone  is  not  sufficient,  but  all 
the  pleadings  and  proceedings  upon 
which  the  judgment  is  founded  to 
which  as  matter  of  record  it  neces- 
sarily refers  must  be  produced.  Hal- 
lum   V.    Dickinson,    47    Ark.    120,    14 

s.  w.  477.    - 

61.  Stevens  v.  Hewitt,  30  Vt.  262. 

62.  See    article    "  Payment." 

63.  Bellows  v.  Sowles,  71  Vt.  214, 
44  Atl.  68. 

The  noting  of  an  assignment  of 
a  judgment  on  the  margin  of  a  rec- 
ord in  the  federal  court  is  not  com- 
petent evidence  to  prove  the  assign- 
ment in  the  courts  of  Missouri. 
§  6043,  Rev.  Stat.  1889,  relating  only 
to  domestic  judgments  of  the  state 
courts.  The  assignment  of  a  judg- 
ment rendered  by  a  federal  court 
cannot  be  proved  by  the  certificate 
of  acknowledgment  taken  before  a 
clerk  of  a  federal  court  in  another 
state.  Wonderly  v.  Lafayette  Co., 
150  Mo.  635,  SI  S.  W.  745. 

In  an  action  upon  a  judgment  by 
the  assignee  thereof,  the  assignment 
must  be  proved  before  the  judgment 
is  admissible  in  evidence.  Baggs  v. 
Hale,  25  Tex.  Civ.  App.  309,  61  S. 
W.  525. 

64.  Lewis  V.  Wilder,  4  La.  Ann. 
574- 

In  an  action  upon  a  judgment, 
plaintift'  may  show  that  he  is  the 
real  owner  of  the  judgment,  even 
though  that  fact  does  not  appear  in 
the  recordj  and  the  recitals  therein 
must     be     contradicted.     Allgood    v. 


Whitley,    49   Ala.   215.     But    see    the 
article  "  Records." 

65.  Bennett   v.   Libhart,   27   Mich. 

489. 

66.  Campbell  v.  Wallace,  46  Mich. 
320,  9  N.  W.  432;  Givens  v.  Tid- 
more,  8  Ala.  475 ;  Ritchie  v.  Car- 
penter, 2  Wash.  512,  28  Pac.  380,  26 
Am.  St.  Rep.  877.  See  article 
"  Identity." 

Where  the  defendant  in  an  action 
on  a  foreign  judgment  rendered 
against  a  person  of  the  same  name 
denies  his  identity  with  the  defend- 
ant named  in  the  transcript,  the  bur- 
den of  proof  is  upon  him.  Whiting 
V.  Ivey,  3  La.  Ann.  649. 

67.  Missouri  Glass  Co.  v.  Gregg 
(Tex.  App.),  16  S.  W.   174. 

In  an  action  against  Lewis  B. 
Hodges  on  a  judgment  rendered 
against  Lewis  Hodges,  the  produc- 
tion of  a  copy  of  the  writ  with  the 
officer's  return  of  personal  service 
thereon  in  the  original  action,  sup- 
ported by  the  officer's  testimony  that 
he  served  it  on  the  defendant  in  this 
action,  is  sufficient  evidence  of  the 
defendant's  identity  without  produc- 
ing the  original  writ.  Sanford  x'. 
Hodges,    II    Gray    (Mass.)    485. 

In  an  action  on  a  foreign  judg- 
ment against  C.  A.  Coutant  it  is 
competent  to  identify  the  defendant 
Chas.  A.  Coutant  as  the  defendant  _ 
in  the  judgment.  Rice  v.  Coutant, 
38    App.    Div.    543,    56    N.    Y.    Supp. 

.351- 

Mistakes. —  To  what  extent  mis- 
takes in  the  names  of  the  parties 
may  be  shown,  see  article  "  Rec- 
ords." 

68.  Knight    v.    Church,    Ji    Hun 

Vol.  vn 


868 


JUDGMHNTS. 


but  there  arc  certain  prcsuinptions  as  to  payment  arising  from  the 
lapse  of  time  which  will  he  found  fully  discussed  elsewhere."" 


314,   26   N.   Y.    Supp.   4J3 ;    Lewis  f. 

Lewis,  31  Neb.  528,  48  N.  W.  267. 
69.     See   article   "  Paymknt." 
The  presumption   of  payment   and 

satisfaction    of    a    judgment     arising 

after  the  lapse  of  twenty  years  may 


be  overcome  by  any  legal  evidence 
sufficient  to  produce  conviction,  al- 
though it  would  not  be  sufficient 
against  the  general  statute  of  limita- 
tions. Day  V.  Crosby,  173  Mass. 
433.    53    N.    E.   880. 


JUDICIAL  ADMISSION.— See  Admissions. 


JUDICIAL  CONFESSIONS.— See  Confessions. 
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881 
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4.  Private,  Local  and  Variable  Facts,  892 
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6.  Presumptions  Based  Upon  General  Knozvledge  and  Experi- 
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C.  Climate,  895 
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8.  'I'Ihic.  .Uniaiuu's,  Etc.,  S^ 

A.  Generally,  896 

B.  Almanac,  897 

C.  Rising  and  Setting  of  Sun  and  Moon,  897 

9.  Qualities  and  Properties  of  Common  Substances,  898 

A,  Generally,  898 

B.  Spirituous,  Vinous,  Malt  and  I)ito.vicafing  Liquors,  899 

a.  Generally,  899 

b.  Intoxicating  Liquors,  899 

(i.)  Generally,  899 

(2.)  Liquors  of  Doubtful  Character,  900 

(3.)  Beer,  900 

(4.)  Cider,  901 

(5,)  Wines,  902 

(6.)  Drugs,  Etc.,  902 

10.  Art,  Science  and  Indention,  902 

A.  Generally,  902 

B.  Patents,  903 

a.  A'oz'clty  of  Device  or  Mccliaiiisni,  903 

b.  Previous  Patents,  904 

11.  Weights  and  Measures,  905 

12.  Currency,  Coins  and  J'alue,  905 

A.  Generally,  905 

B.  Legal  Tender,  906 

13.  Phenoincna  of  Vegetable  Life,  906 

14.  Pacts  Relating  to  Animals,  907 

15.  Facts  Relating  to  Man,  His  Physical  and  Mental  Charac- 

teristics, Etc.,  908 

A.  Generally,  908 

B.  Matters  Relating  to  Health  and  Life,  908 

C.  Sentiments  and  Feelings,  909 

D.  Human  Motives  and  Conduct,  909 
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a.  Generally,  909 

b.  Ordinary  Care,  909 

16.  Geogra[>liu'al  facts,  910 

A.  Generally,  910 

B.  Nai'i gable  Waters,  913 

C.  Distances,  914- 

D.  Location  of  Counties,  Cities,   Towns,  Etc.,  916 

17.  History,  916 

A.  Generally,  916 

B.  Legislation  and  Goveryinicnt,  919 

C.  F'Tor,  919 

a.  Generally,  919 

b.  CzVjV  fFar,  919 

c.  Military  Orders,  921 

D.  Circulating  Medium,  921 

E.  When   a  Pact  in  Issue,  922 

F.  Sources  of  Information,  922 

18.  Statistical  Pacts,  922 

A.  Mortality  Tables,  922 

B.  Population.  922 

19.  IVords,  Phrases  and  Abbrei'iations,  922 

A.  Generally,  922 

B.  TA<?  Changes,  924 

C.  Poreign  Words,  924 

D.  Slang  Bxpressio)is,  925 

E.  Slanderous  E.vprcssions,  925 

F.  f/^rrf  ///  Legislative  Acts,  925 

G.  Abbreviations  and  Symbols,  925 

20.  Customs,  927 

A.  Generally,  927 

B.  Mining  and  Irrigation  Customs,  929 

21.  Religions  and  Religious  Denominations,  929 
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22.  hatters  of   General  Knowlcdi^e   and   Interest   Relatint^   tn 

Social,  Political  and  Economic  Conditions  and  Changes, 
931 

A.  Generally,  931 

B.  facts  of  Travel  and  Transportation,  933 

C.  Bnsiness  and  Industrial  Conditions  and  Changes,  934 

a.  Generally,  934 

b.  Methods  and  Course  of  Business,  935 

(i.)   Generally,  935 

« 
(2.)  Banking   and   Commercial   Business,   936 

c.  Nature  and  Conduct  of  Occupations,  938 

d.  Authority  and  Duties  of  Corporation  Officers  and 

Employes,  939 

(i.)   Generally,  939 

(2.)  Railway  Officials,  939 

23.  Facts  Relating  to  Railroads,  941 

A.  Generally,  941 

B.  Speed  and  Time  Schedule,  941 

C.  Mode  and  Incidents  of  Operation,  941 

D.  Location   and  Other  Notorious  Pacts,  943 

E.  Ozvnership  of  Trains  and  Railways,  944 

24.  Telegraph,  945 

25.  Street  Raihvays,  945 

26.  Games  and  Gaming,  946 

27.  Facts  Relating  to  Indians,  946 

28.  Subjects  of  Legislative  and  Judicial  Action,  947 

rV.  LAWS  AND  MATTERS  CONNECTED  THEREWITH,  947 

1.  Generally,  947 

2.  Origin  and  Nature  of  the  Distinction  Between  Public  and 

Private  Law,  950 

A.  Generally,  950 

B.  Local  Acts,  951 

C.  Acts  of  Incorporation,  952 
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D.  Recognition  of  Private  Act  in  Public  Law,  952 

E.  An  Act  Amending  or  Repealing  a  Public  Act,  953 

F.  Statutes,  953 

a.  Generally,  953 

b.  Act  Declared  To  Be  Public  or  Requiring  That  It 

Be  Noticed,  954 

3.  Lazvs  of  Former  Government,  954 
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A.  Generally,  955 

B.  Judgment  of  Sister  State,  956 

C.  State  Lazes  Adopted  by  Act  of  Congress,  957 

5.  Federal  Lazvs,  957 

6.  Lazvs  of  Indian  Nations,  958 
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8.  Foreign  Lazvs,  958 

A.  Generally,  958 

B.  In  Construing  Domestic  Lazvs,  958 

C.  Matters  of  General  Knowledge  and  History,  959 

9.  Common  Lazv,  959 

10.  Lazv  Merchant,  959 
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B.  Construction,  Validity  and  Constitutionality  of  Lazv,  961 

C.  Date  of  Enactment  and  Going  Into  Effect,  963 

D.  Local  Adoption  of  General  Law,  963 

E.  Facts  Recited  in  or  Recognized  by  Public  Lazvs,  964 

F.  Action  Taken  Under  Public  Lazv,  965 
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V.  MATTERS  RELATING  TO   GOVERNMEIJT  AND  ITS  ADMIN- 
ISTRATION, (j66 

1.  Territorial  Boundaries  and  Extent  of  Sovereignty,  966 

2.  Lei::;islatire  and  Administratix'e  Bodies,  966 

3.  Elections,  966 

4.  Matters  Relating  to  Public  Business,  967 

5.  Taxation  and  Taxes,  968 

6.  Postoffices,  Mails,  Etc.,  968 

A.  Generally,  968 

B.  Usual  Course  of  Mails,  969 

7.  Pardon,  Privilege,  Exemption,  Etc.,  969 

8.  Foreign  Governments,  Their  Organisation  and  Extent.  970 

9.  Foreign  Relations,  970 

10.  Cm7  awrf  Political  Divisions  and  Matters  of  General  Knoivl- 
edge  Relating  Thereto,  970 

A.  Generally,  970 

B.  Boundaries,  c^yi 

C.  Location,  971 

D.  Corporate  Character,  972 

E.  Counties  and  County  Seats,  gy2 

a.  Generally,  972 

b.  County  Seat,  973 

c.  Location,  973 

d.  Dfl/c  of  Organi::ation,  973 

F.  Township,  gy4 

G.  School  District,  974 

H.  Judicial  Districts  and  Circuits,  974 
II.  Oifices,  OiUcers  and  OfUcial  Signatures  and  Seals,  975 

A.  Offices,  975 

B.  Officers,  975 

a.  Generally,  975 

b.  rr/?^;;  Directly  in  Issue,  975 

c.  Principal  Officers,  975 
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d.  Inferior  Officers,  976 

e.  De  Facto  Officers,  978 

f.  Appointments,  979 

g.  Commissioned  Officers,  979 
h.  Sheriff,  979 

i.    Toimi  or  Municipal  Officers,  979 

j.  Deputies,  980 

k.  Court  Officers,  980 

1.    Of  Former  Government,  980 

m.  Terms  of  Office,  Qualifications,  Powers  and  Duties, 
980 

n.  Signature,  981 

C.  Seals,  982 

a.  Of  Government,  982 

b.  Seal  of  Consul,  982 

c.  Xotarial  Seal,  982 

d.  Corporate  Seals,  983 

e.  Co/rrf  Seals,  983 

(i.)   Generally,  983 
(2.)   Foreign   Courts,  983 
12.  Official  Proceedings,  Records  and  Documents,  983 

A.  Generally,  983 

B.  Census  Reports,  986 

C.  Sur'-c'cys.  987 

a.  Generally,   987 

b.  Special  Survey,  988 

c.  Private  Survey,  988 

d.  Subdivisions  Created   Thereby,  988 

e.  Location     of    Subdii'isions    and    Land    Described 

Thereby,  988 

D.  Maps,  990 

E.  Administrative  Rules  and  Regulations,  990 

a.  Generally,  990 
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b.  Of  MiDiicipal  Boards,  991 

F.  Legislative  Journals,   991 

G.  Legislative  Resolutions,  993 

H.   Official  Proclainations  and  Orders.  993 
13.  Courts,   Their  Jurisdiction,   Officers  and  Proceedings.  994 

A.  Generally,  994 

B.  Jurisdiction,  995 
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b.  Of  Other  Courts,  995 

(i.)   Domestic  Courts,  995 
(2.)   Foreign  Courts,  996 

C.  Terms  and  Sessions  of  Courts.  997 

D.  Rules   of   Court,   998 

E.  Matters  Rclatim^  to  Judicial  Business  and   Litigation, 

998 

F.  Grand  Juries,  999 

G.  Judicial  Records  and  Proceedings.  999 

a.  In  Same   Court.  999 

(i.)   Di  Same  Case  or  Proceeding,  999 
(2.)   //;   Collateral  Proceedings.   looi. 

(A.)   Generally,  looi 

(B.)   Attachment  and  Garnishment.   1002 
(3.)   Second  Trial,   1003 

(4.)   In  Other  Cases,  1003 

(A.)    Generally,    1003 

(B.)   Probate  Court,  1006 

(C.)   Identity    and   Genuineness   of   Record, 
1007 

b.  /;;  Other  Courts,   1007 

c.  /;;  Appellate  Court,  1008 

(i.)   Generally,  1008 
(2.)  Subsequent  Appeal,  1008 
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H.  Court  Officers,  1009 
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I.  METHOD  OF  TREATMENT. 

In  discussing  this  subject  it  is  impossible,  owing  to  its  nature, 
to  follow  any  strictly  logical  method.  The  classification  of  the 
cases  in  this  article  is  therefore  somewhat  arbitrary,  and  though 
made  to  some  extent  with  reference  to  the  general  principle  involved, 
yet  for  the  sake  of  convenience  and  accessibility  it  is  governed  largely 
by  the  particular  fact  noticed. 

II.  NATURE  AND  SCOPE  OF  DOCTRINE. 

1.  Generally.  —  Judicial  notice  is  usually  treated  and  spoken  of  as 
a  branch  of  the  law  of  evidence.^  While  in  some  of  its  aspects  it 
may  properly  be  regarded  as  a  part  of  this  field  of  the  law,  yet  in 
other  aspects  it  is  equally  a  rule  of  pleading,  and  viewed  as  a  whole, 
it  belongs  neither  to  pleading  nor  evidence,  but  is  merely  a  judicial 
function,  to  be  exercised  whenever  a  proper  occasion  arises,-  by 


1.  "  Judicial  knowledge  of  a  fact 
is  but  a  rule  of  evidence  that  dis- 
penses with  the  necessity  of  ofifering 
evidence  as  to  such  fact."  Neville 
r.  Kenney,  125  Ala.   149,  28  So.  452. 

2.  Judicial  Notice  Is  More  Than 
a  Rule  of  Evidence,  and  courts  may 
use  it  in  disposing  of  a  demurrer 
even  to  the  extent  of  noticing  facts 
contrary  to  the  allegations  of  the 
pleadings.  People  v.  Oakland  Water 
Front  Co.,  118  Cal.  234,  50  Pac.  305. 

"  Judicial  notice  takes  the  place  of 
proof,  and  is  of  equal  force.  As  a 
means  of  establishing  facts  it  is 
therefore  superior  to  evidence.  In 
its  appropriate  field  it  displaces  evi- 
dence, since,  as  it  stands  for  proof, 
it  fulfills  the  object  which  evidence 
is  designed  to  fulfill,  and  makes  evi- 
dence unnecessary.  Brown  v.  Piper, 
91  U.  S.  2,7,  43 ;  Commonwealth  z'. 
Marzynski,  149  Mass.  68.  '  The 
true  conception  of  what  is  judicially 
known  is  that  of  something  which 
is  not,  or  rather  need  not,  unless  the 
tribunal  wishes  it,  be  the  subject  of 
either  evidence  or  argument  —  some- 
thing which  is  already  in  the  court's 
possession,  or  at  any  rate  is  so  ac- 
cessible that  there  is  no  occasion  to 
use  any  means  to  make  the  court 
aware  of  it.'  Thayer's  Cases  on  Evi- 
dence, 20.  If,  in  regard  to  any  sub- 
ject of  judicial  notice,  the  court 
should  permit  documents  to  be  re- 
ferred to  or  testimony  introduced,  it 
would   not  be,   in  any   proper   sense, 


the  admission  of  evidence,  but  sim- 
ply a  resort  to  a  convenient  means 
of  refreshing  the  memory,  or  mak- 
ing the  trier  aware  of  that  of  which 
everybody  ought  to  be  aware.  Stale 
V.  Morris,  47  Conn.  179,  180."  State 
V.  Main,  69  Conn.  123,  37  Atl.  80,  Oi 
Am.  St.  Rep.  30,  36  L.  R.  A.  623. 

"Whereabout  in  the  Law  Does 
the  Doctrine  of  Judicial  Notice  Be- 
long?—  Wherever  the  process  of 
reasoning  has  a  place,  and  that  is 
everywhere.  Not  peculiarly  in  the 
law  of  evidence.  It  does,  indeed, 
find  in  the  region  of  evidence  a  fre- 
quent and  conspicuous  application ; 
but  the  habit  of  regarding  this  topic 
as  a  mere  title  in  the  law  of  evi- 
dence obscures  the  true  conception 
of  both  subjects.  That  habit  is 
quite  modern.  The  careful  observer 
will  notice  that  a  very  great  propor- 
tion of  the  cases  involving  judicial 
notice  raise  no  question  at  all  in 
that  part  of  the  law ;  they  relate  to 
pleading,  to  the  construction  of  the 
record  or  of  other  writings,  the  le- 
gal definition  of  words,  the  inter- 
pretation of  conduct,  the  process  of 
reasoning,  and  the  regulation  of 
trials.  In  short,  the  cases  relate  to 
the  exercise  of  the  function  of  judi- 
cature in  all  its  scope  and  at  every 
step.  .  .  .  The  subject  of  judi- 
cial notice,  then,  belongs  to  the  gen- 
eral topic  of  legal  or  judicial  rea- 
soning. It  is,  indeed,  woven  into 
the     very     texture     of     the    judicial 
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either  a  court  of  orif^inal  or  appellate  jurisdiction.''  Owing  to  the 
very  nature  of  the  doctrine,  and  also  to  the  dilTerent  and  incom- 
])lctc  views  of  it  which  have  been  entertained  by  the  courts,  it  is 
(lifticult  to  formulate  any  very  serviceable  general  rules  defining  the 
matters  of  which  judicial  notice  may  be  taken.  It  has  frequently 
been  said  that  courts  should  take  judicial  notice  of  everything  which 
ought  to  be  generally  known  within  the  limits  of  their  jurisdictions.'' 
2.  Actual  Knowledge  Not  Essential.  —  Judicial  knowledge  is  in 
no  legal  sense  dependent  ui)on  the  actual  knowledge  of  the  court, 
since  there  are  many  matters  of  law  which  it  is  bound  to  notice, 
and  some  facts  which  it  may  and  should  notice,  of  which  it  may 
h^  uninformed."     Nevertheless,  since  the  exercise  of  this  function 


function.  In  conducting  a  process 
of  judicial  reasoning,  as  of  other 
reasoning,  not  a  step  can  be  taken 
without  assuming  something  which 
has  not  been  proved ;  and  the  ca- 
pacity to  do  this,  with  competent 
judgment  and  efficiency,  is  imputed 
to  judges  and  juries  as  part  of  their 
necessary  mental  outfit."  Thayer's 
Preliminary  Treatise  on  Evidence, 
P-  278. 

3.  "  To  take  judicial  notice  is  a 
function,  and  to  apply  it  to  the  de- 
cision of  causes  a  right,  which  ap- 
pertains to  every  court  of  justice, 
from  the  lowest  to  the  highest,  and 
in  the  exercise  of  appellate  no  less 
than  original  jurisdiction."  Arthur 
V.  Norfield  Parish  Congregational 
Church  Soc,  72,  Conn.  718,  49  Atl. 
241. 

4.  United  States.  — Tht  Mary, 
123  Fed.  609. 

Alabama.  —  Salomon  v.  State,  2& 
Ala.  83;  Gordon  v.  Tweedy,  74  Ala. 
232. 

California.  —  Brumagim  v.  Brad- 
shaw,  39  Cal.  24. 

Illinois.  —  Kile  v.  Town  of  Yel- 
lowhead,  80  111.  208;  Gunning  v. 
People,  86  111.  App.  676. 

Louisiana.  —  Lanfear  v.  Mestier, 
18  La.  Ann.  497,  89  Am.  Dec.  653. 

Mississippi.  —  Georgia  Pac.  R.  Co. 
%'.  Baird,  76  Miss.  521,  24  So.   195. 

New  H  a  m  p  s  !i  i  r  e.  —  Hall  v. 
Brown,  58  N.  H.  93. 

New  York.  —  Smith  v.  New  York 
C.  R.  Co.,  43  Barb.  225 ;  Howard  v. 
Moot,  64  N.  Y.  262;  People  v.  Sny- 
der, 41   N.  Y.  397. 

Pennsylvania.  —  Ranch  v.  Com., 
78   Pa.   St.  490. 
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Ulah.  —  State  v.  Bates,  22  Utah 
65,  61  Pac.  905,  83  Am.  St.  Rep.  768. 

Vermont.  —  Gove  v.  Downer,  59 
Vt.  139,  7  Atl.  463- 

Washington.  —  Mullen  v.  Sackett, 
14  Wash.   100,  44  Pac.   136. 

"The  extent  to  which  judicial  no- 
tice will  go  is  not  in  all  cases  per- 
fectly clear.  There  are  indisputably 
certain  matters  as  to  which  there  is 
a  legal  imputation  of  knowledge. 
.  .  .  '  Courts  will  generally  take 
notice  of  whatever  ought  to  be  gen- 
erally known  within  the  limits  of 
their  jurisdiction.'  .  .  .  Brown 
V.  Piper,  91  U.  S.  2>7-  While  it  will 
undoubtedly  be  accepted  as  an  accu- 
rate statement  of  the  law  it  is  ob- 
vious that  there  might  be,  and  in 
fact  there  is,  much  difficulty  in  de- 
termining what  ought  to  be  gener- 
ally known,  so  that  the  application 
of  this  rule  has,  as  might  be  ex- 
pected, led  to  some  conflict  in  the 
authorities."  United  States  v.  Rio 
Grande  D.  &  Irr.  Co.,  174  U.  S.  690. 
See  also  Wood  v.  Fowler,  26  Kan. 
682,  40  Am.  Rep.  330. 

This  Rule  is  taken  from  Green- 
leaf  on   Evidence,   Vol.    i,   §  6. 

5.  State  V.  Stearns,  72  Minn.  200, 
219,  75  N.  W.  210;  People  v.  Mayes, 
113  Cal.  618,  45  Pac.  860;  The  Mon- 
tello,  II  Wall.  (U.  S.)  411;  Hoyt  v. 
Russell,  117  U.  S.  401.  See  infra, 
"  Knowledge  of  Court." 

"  Undoubtedly  there  is  abundant 
authority  for  the  proposition  that 
the  actual  knowledge  of  the  court  is 
not  the  test,  but  that  the  court  may 
inform  itself  (Taylor  v.  Barclay,  2 
Sim.  213;  Hoyt  v.  Russell,  117  U. 
S.   401,   6   Sup.    Ct.   881,    29   L.   Ed.  ■ 
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as  to  matters  of  tact  is  largely  discretionary,  the  actual  knowledge  of 
the    court    is    practically    an    important    consideration    in    doubtful 


cases. 


3.  Distinction  Between  What  May  and  What  Must  Be  Noticed. 

Matters  which  may  be  noticed  judicially  should  be  distinguished 
from  those  which  must  be  noticed.  The  courts  themselves  frequently 
fail  to  make  this  distinction,  and  say  that  they  are  bound  to  take 
notice  of  particular  facts  when  they  mean  that  they  may  or  ought 
to  do  so.^  Owing  to  this  confusion,  and  to  the  inherent  difficulties 
of  the  subject,  it  is  impossible  to  draw  any  distinct  line  separating 
these  two  fields.  Generally  speaking,  however,  courts  are  bound  to 
take  notice  only  of  the  public  laws  and  the  facts  established  thereby,^ 
and  the  official  capacity  and  seals  of  some  officers.*^  They  are  not 
ordinarily  compelled  to  take  cognizance  of  matters  of  fact.  Whether 
or  not  they  will  do  so  depends  upon  the  nature  of  the  subject,  the 
issue  involved,  and  the  apparent  justice  of  the  case.^*'  It  would 
seem,  however,  that  as  to  those  well-known  and  indisputable  facts 
which  necessarily  form  the  basis  of  all  reasoning  and  inference,  a 


914;  Walton  V.  Stafford,  14  App. 
Div.  310,  43  N.  Y.  Supp.  1049)  ;  but 
this,  I  think,  rests  on  the  theory 
that  the  court  is  ignorant  of  a  fact 
which,  being  commonly  known,  is 
the  subject  of  judicial  notice,  not 
that  judicial  notice  is  acquired  be- 
cause the  court,  through  investiga- 
tion, learns  a  particular  fact.  And 
so  it  is  held  that  judicial  notice 
would  not  be  taken  of  facts  in  dic- 
tionaries or  encyclopedias,  unless 
those  facts  are,  after  all,  within  the 
common  knowledge  of  man.  En- 
graving Co.  V.  Hoke  (C.  C),  30 
Fed.  444."  Town  of  North  Hemp- 
stead V.  Gregory,  53  App.  Div.  350, 
65  N.  Y.  Supp.  867. 

6.  Wood  V.  Fowler,  26  Kan.  682, 
40  Am.  Rep.  330;  Town  of  North 
Hempstead  v.  Gregory,  53  App.  Div. 
350,  65  N.  Y.  Supp.  867. 

7.  Abbott  Says,  in  2  Abb.  (N. 
C),  (N.  Y.)  231,  in  a  note  to  Por- 
ter V.  Waring :  "  The  court  is 
bound  to  take  notice  of  the  law ; 
hence  it  is  error  not  to  do  so.  But 
in  respect  to  nearly  all  matters  of 
fact  of  which  it  may  take  notice,  it 
is  not  bound  to  do  so ;  and  whether 
it  will  do  so  or  not  depends  partly 
on  the  nature  of  the  subject,  the  is- 
sue, the  apparent  justice  of  the  case, 
partly  on  the  information  of  the 
court,  and  the  means  of  informa- 
tion at  hand,  and  partly  on  the  ju- 

56 


dicial  disposition.  The  language  of 
the  cases  on  the  rule  is  very  com- 
monly misleading,  in  saying  that  the 
court  is  bound  to  take  notice  of  such 
or  such  a  fact,  when  all  that  is 
meant  is  that  the  court  may  do  so, 
and  in  doing  so  complies  with  a 
sense  of  justice  in  the  particular 
case.  The  cases  in  which  the  re- 
fusal of  the  court  to  take  notice  of 
matter  of  fact  without  proof  has 
been  held  error,  are  rare.  In  its  ap- 
plication to  matters  of  fact  the  rule 
is  rarely  serviceable  as  a  rule  of 
trial  evidence.  Its  practical  value 
is  in  the  law  of  appeal,  not  in  the 
law  of  evidence.  If  from  any  rea- 
son evidence  to  support  the  judg- 
ment was  lacking  at  the  trial,  or 
fails  to  appear  adequately  in  the  rec- 
ord, the  appellate  court  may,  and 
often  will,  take  notice  of  that  which 
is  generally  known  and  ought  to  be 
so,  or  is  public  and  general  concern, 
and  has  been  duly  and  publicly  au- 
thenticated in  repositories  of  fact 
open  to  the  world,  especially  if  of  an 
official,  scientific  or  historical  na- 
ture." 

8.  See  infra,  "  Laws  and  Matters 
Connected   Therewith." 

9.  See  infra,  "  Offices,  Officers 
and    Official    Signatures    and    Seals." 

10.  Hunter  v.  New  York,  O.  & 
W.  R.  Co.,  116  N.  Y.  615,  23  N.  E. 
9,    6     L.    R.    A.    246;    Campbell     v. 
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court  is  under  Ic.qp.I   duly  to  exercise  this  judicial   function  to  the 
same  extent  as  in  the  case  of  the  puhlic  law. 

4.  In  Appellate  Court.  —  An  appellate  court  is  not  precluded  from 
judicially  noticing  a  particular  matter  merely  because  the  trial  court 
lias  failed  to  do  so,'^  even  though  such  action  would  result  in  a 
reversal  of  the  judgment  below /^  except  when  it  has  no  power  to 
pass  upon  the  facts.^-'  On  the  other  hand,  an  appellate  court  must 
take  notice  of  everything  which  the  court  whose  judgment  it  is 
reviewing  was  bound  to  notice/'  and  will  not  interfere  with  the  trial 


Wood,   ii6  Mo.   196,  22  S.  W.  796. 
See  Peyroux  v.  Howard,  7  Pet.   (U. 

s.)  324,  342. 

11.  Rogers  v.  Cady,  104  Cal.  288, 
38  Pac.  81,  43  Am.  St.  Rep.  100.  But 
see  Walton  v.  Stafford,  14  App.  Div. 
310,   43    N.   Y.    Supp.    1049. 

■'  While  it  is  ordinarily  true  that 
this  court  takes  notice  only  of  such 
facts  as  are  found  by  the  court  be- 
low, it  may  take  notice  of  matters 
of  common  observation,  of  statutes, 
records  or  public  documents  which 
were  not  called  to  its  attention,  or 
other  similar  matters  of  judicial 
cognizance."  New  York  Indians  v. 
United   States,   170  U.   S.   i,  22. 

12.  "  It  has  been  said  that  an  ap- 
pellate court  will  not  take  judicial 
notice  of  facts  not  proven  on  the 
trial,  for  the  purpose  of  reversing 
a  judgment.  While  all  reasonable 
intendments  should  be  indulged  in 
to  support  a  judgment,  the  court  is 
not  called  upon  to  assume  the  exist- 
ence of  a  fact  which  is  contrary  to 
the  ordinary  course  of  nature,  solely 
because  the  party  raising  the  ques- 
tion did  not  give  oral  testimony  upon 
it  at  the  trial.  In  a  case  like  this, 
in  which  it  is  well  known  that  it  can 
be  submitted  to  a  jury  with  gener- 
ally but  one  result,  the  judgment 
should  not  be  upheld  when  it  is  ap- 
parent that  the  verdict  is  not  sup- 
ported by  the  evidence.  Here  the 
finding  which  must  exist  to  support 
the  judgment  is  so  contrary  to  our 
general  knowledge,  and  so  far  out- 
side of  common  occurrence,  that  it 
may,  in  the  absence  of  further  proof, 
be  regarded  as  contrary  to  nature, 
and  hence  untrue."  Hunter  v.  New 
York,  O.  &  W.  R.  Co.,  116  N.  Y. 
615,  22  N.  E.  9,  6  L.  R.  A.  246, 
Bradley  and  Vann,  J.  J.,  dissenting, 
on  the  ground  that  judicial  notice  of 
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a  fact  upon  which  no  evidence  was 
given  or  point  made  on  the  trial 
should  not  be  taken  for  the  purpose 
of  reversing  a  judgment.  But  see 
Chicago,  St.  L.  &  P.  R.  Co.  v. 
Champion   (Ind.),  z^^  N.  E.  874. 

13.  Wood  V.  North  Western  Ins. 
Co.,  46  N.  Y.  421. 

14.  Tischner  v.  Rutledge,  35 
Wash.  285,  77  Pac.  388  (signature 
of  a  party  to  an  acceptance  of  notice 
of  appeal)  ;  March  v.  Com.,  12  B. 
Mon.    (Ky.)    25. 

On  an  Appeal  From  a  Decision  of 
the  State  Railroad  and  Warehouse 
Commission  the  court  should,  "  to 
the  best  of  their  ability,  take  judicial 
notice  of  all  such  technical  learn- 
ing, knowledge  and  information  of 
a  general  character  as  should  be 
known  and  understood  by  the  com- 
mission. Whether  the  court  should 
go  further,  and  take  judicial  notice 
of  the  particular  facts  in  the  case, 
is  a  different  question,  and  one 
which  need  not  be  now  considered. 
The  district  court,  on  appeal  to  it, 
should  at  least  take  judicial  notice 
of  all  these  general  matters,  and  on 
appeal  from  the  district  court  this 
court  must  also  take  judicial  notice 
of  these  matters."  Steenerson  v. 
Great  Northern  R.  Co.,  69  Minn. 
353.  7^  N.  W.  713,  giving  as  the  rea- 
son for  the  rule  the  fact  that  this 
commission  need  not  base  its  de- 
cision wholly  on  the  evidence  pro- 
duced. Being  an  administrative 
body  rather  than  a  judicial  tribunal, 
like  other  administrative  or  legisla- 
tive bodies,  it  acquires  a  knowledge 
of  the  facts,  circumstances  and  con- 
ditions in  its  own  way ;  and  citing 
Foley  V.  State,  42  Neb.  233,  60  N. 
W.  574;  Smith  v.  City,  27  Kan.  528; 
Town  V.   Velton,  35  W.   Va.  217,    13 


JUDICIAL  NOTICE. 


883 


court's  action  based  upon  its  judicial  knowledge,  unless  it  has  mani- 
festly crred.^^' 

5.  Contrary  to  Pleading.  —  The  court  may  take  notice  of  matters 
of  fact  or  law,  although  contrary  to  what  has  been  alleged,^"  and 
may  do  this  on  the  hearing  of  a  demurrer,  although  the  facts  judi- 
cially noticed  to  be  untrue  are  otherwise  well  pleaded.'" 

6.  Contrary  to  Stipulation  or  Agreement.  —  The  court  may  judi- 
cially know  that  a  stipulation  or  agreement  of  the  parties  is  contrary 
to  the  truth  if  the  fact  agreed  upon  is  a  proper  subject  for  judicial 
notice. ^^ 

7.  Necessity  of  Invoking.  —  Those  facts  which  the  court  may, 
but  is  not  bound  to,  take  notice  of  should  of  course  be  called  to  its 
attention  by  the  party  desiring  the  benefit  of  its  action.^"     A  court 


S.  E.  2,72,;  Lloyd  v.  Matthews,  155 
U.    S.  222. 

Municipal    Ordinances.  —  Judicial 

Notice  of  by  Appellate  Court See 

infra,  "  Matters  Relating  to  Cities 
and  Towns,"  "  JNIunicipal  Ordi- 
nances." 

Notice  of  Officers  of  Court  Below 
by  Appellate  Court — See  infra, 
"  Court  Officers." 

15.  People  V.  Mayes,  113  Cal. 
618,  45  Pac.  860. 

16.  England.  —  Taylor  v.  Bar- 
clay, 2  Sim.  213. 

United  States.  —  Ross  v.  City  of 
Ft.  Wayne,  63  Fed.  466;  Field  v. 
Clark,  143  U.  S.  649,  675;  Jones  v. 
United  States,  137  U.  S.  202,  214; 
Texas  &  P.  R.  Co.  v.  Cody,  166  U. 
S.  606. 

Michigan.  —  Attorney-General  v. 
Rice,  64  Mich.  385,  31   N.  W.  203. 

New  York.  —  Chapman  v.  Wilber, 
6  Hill  475 ;  People  v.  Breese,  7  Cow. 
429. 

Texas.  —  Sanchez  v.  State,  39 
Tex.  Crim.  389,  46  S.  W.  249. 

Wisconsin.  —  Huey  v.  Van  Wie, 
22  Wis.  613. 

17.  Southern  Pacific  R.  Co.  v. 
Groeck,  68  Fed.  609;  French  v. 
Senate  of  the  State  of  California 
(Cal.),  80  Pac.  1031.  But  see  Grif- 
fing  t;.   Gibb,  2  Black.    (U.   S.)    519. 

"  It  is  contended  on  the  part  of 
the  appellant  that  the  superior  court 
erred  in  holding  that  it  could  look 
beyond  the  face  of  the  complaint  in 
ruling  upon  the  demurrer ;  that  the 
doctrine  of  judicial  notice  is  only  a 
rule  of  evidence,  and  cannot  be  ap- 
plied to  the  construction  of  a  plead- 


ing; that  a  demurrer  admits  the 
truth  of  every  fact  that  is  well 
pleaded,  and  that  a  fact  may  be  well 
pleaded  notwithstanding  the  exist- 
ence of  a  valid  law  establishing  con- 
clusively the  direct  reverse  of  the 
matter  alleged.  We  do  not  think 
that  these  propositions  are  sustain- 
able either  upon  reason  or  authority. 
.  .  .  What  useful  or  desirable  end 
could  be  attained  by  shutting  its 
eyes  to  the  certain  event  of  the  liti- 
gation and  putting  the  parties  to  the 
trouble,  delay  and  expense  of  fram- 
ing and  preparing  to  try  issues 
which  can  have  no  influence  upon 
the  final  result?  These  questions 
answer  themselves  and  make  it  en- 
tirely clear  that  there  are  no  con- 
siderations of  expediency  or  con- 
venience to  support  the  contention 
of  appellant."  People  v.  Oakland 
Water  Front  Co.,  118  Cal.  234,  50 
Pac.  305. 

18.  Russ  V.  City  of  Boston,  157 
Mass.  60,  31  N.  E.  708.  See  also 
Attornei-General  v.  Rice,  64  Mich. 
385,  31    N.   W.  203. 

19.  Necessity  of  Invoking  in 
Trial  Court.  _  In  Walton  v.  Staf- 
ford, 14  App.  Div.  310,  43  N.  Y. 
Supp.  1049,  the  appellate  court  re- 
fused to  take  judicial  notice  that  the 
first  day  of  January,  1894,  fell  on 
Sunday,  because  this  fact  had  not 
been  called  to  the  attention  of  the 
trial  court.  "  It  is  true  that  it  was 
not  a  fact  which  the  defendants  were 
bound  to  prove  in  the  ordinary  way, 
but  it  was  none  the  less  a  fact  which 
they  were  required,  if  they  desired 
its    consideration,    to    place    in    some 
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will  gcncrall}'  of  its  own  motion  advise  itself  as  to  those  matters 
which  it  is  bound  to  notice  judicially,-"  but  even  in  such  a  case  it 
would  seem  to  be  the  duty  of  the  interested  party  to  invoke  the 
operation  of  the  rule  by  calling  the  court's  attention  to  the  s])ecific 
facts.-' 

8.  Knowledge  of  Court.  —  A.  Gknkrally.  — There  is  a  clear  dis- 
tinction between  the  personal  knowledi^e  of  the  court  and  its  judicial 
knowledge.  A  court  in  arriving  at  its  judgments  cannot  act  upon 
its  own  knowledge  except  as  to  matters  of  which  it  may  take 
cognizance  judicially.-^  The  use  by  a  court  of  its  own  private  knowl- 
edge and  experience  has,  however,  been  sanctioned  in  some  cases 
where  the  matter  decided  was  a  question  of  law  for  the  court,''^-'  or 


wdy  before  the  court  and  jurj-. 
They  were  at  least  bound  to  bring 
the  fact  to  the  attention  of  the  court 
and  to  claim  for  it  judicial  notice." 
But  see  Rogers  v.  Cady,  104  Cal. 
288,  38  Pac.  81,  43  Am.  St.  Rep.  100. 

20.  Vahle  v.  Brackenseik,  145  111. 
231,  34  N.  E.  524- 

21.  Tow.n  of  South  Ottawa  v. 
Perkins,  94  U.  S.  260.  See  also 
Amundson  v.  Wilson,  11  N.  D.  193, 
91   N.   VV.  27- 

22.  United  States.  —  Brown  v. 
Piper,  91  U.   S.  37. 

Illinois.  —  Dines  v.  People,  39  III. 
App.  565 ;  Streeter  v.  Streeter,  43  111. 

ISS- 

Indiana.  —  Stephenson  v.  State, 
28  Ind.  272  (holding  that  it  was  er- 
ror for  the  trial  court  to  assume  that 
the  defendant  was  over  fourteen 
years  of  age  because  he  presented 
the  appearance  of  a  full-grown 
man). 

Kent  u  c  k  y.  —  Hart  v.  Bodley, 
Hard.   98. 

Michigan.  —  Kermott  v.  Ayer,  11 
Mich.   181. 

Mississippi.  —  Smith  v.  Moore,  3 
How.  40  {holding  that  it  was  er- 
ror for  the  judge  to  refuse  the  ad- 
ministration of  an  estate  to  the  next 
of  kin  because  he  privately  knew 
that    such    person    was    unfit). 

Nebraska.  —  State  v.  Lincoln  Gas 
Co.,  38  Neb.  33,  56  N.  W.  789. 

Nei\.'  York.  —  Wheeler  v.  Webster, 
I  E.  D.  Smith  i;  Purdy  v.  Erie  R. 
Co.,  162  N.  Y.  42,  56  N.  E.  508,  48 
L.   R.   A.  669. 

r^A-a.y.  —  Gulf,  C.  &  S.  F.  R.  Co. 
V.  State,  72  Tex.  404,  10  S.  W.  81. 

See   the   following   cases :     Fox   v. 
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State,  9  Ga.  373 ;  State  v.  Edwards, 
19  Mo.  674;  State  v.  Horn,  43  Vt. 
20;  Shafer  v.  Eau  Claire,  105  Wis. 
239,  81    N.   W.  409. 

The  Court  May  Use  Such  Knowl- 
edge or  Information  as  Is  Common 
to  All  Intelligent  Persons  of  the 
same  community,  but  such  knowledge 
must  be  not  only  common  but  of  un- 
disputed truth,  and  when  it  becomes 
disputable  it  ceases  to  fall  under  the 
head  of  notoriety.  Gulf,  C.  &  S.  F. 
R.  Co.  V.  State,  72  Tex.  404,  10  S. 
W.  81,  13  Am.  St.  Rep.  815,  i  L.  R. 
A.  849. 

Knowledge  Common  to   Person  in 

Particular    Business "  It     is     the 

duty  of  judges  to  bring  into  force 
the  knowledge  that  they  have  in 
common  with  all  who  are  engaged 
in  a  particular  business,  and  that 
they  should  not  shut  their  eyes  and 
afifect  not  to  know  what  everybody 
conversant  with  the  particular  busi- 
ness with  which  they  have  to  deal 
knows."  Attornev-General  v.  Wright, 
2  Q.   B.   Div.  318. 

The  Admissions  of  Counsel  made 
openly  in  court  may  be  judicially  no- 
ticed, but  not  an  admission  made  to 
the  judge  privately.  Cramer  v. 
Truitt,   113  Ga.  967,  39  S.  E.  459. 

23.  In  Determining  the  Admis- 
sibility of  a  Written  Instrument, 
the  genuineness  of  the  signature  is 
a  question  for  the  court,  which  may 
act  upon  its  personal  knowledge  of 
this  fact  without  other  evidence. 
Brown  v.   Lincoln,  47   N.   H.   468. 

Personal  Knowledge  of  Foreign 
law See  infra,  this  article,  "  For- 
eign  Law." 
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dependent  upon  its  discretion.-*  So  also  matters  relating  to  the  law 
which  are  well  known  to  the  court  from  its  previous  judicial  experi- 
ence may  be  judicially  noticed. ^'^ 

B.  Knowledge  Acquired  From  Previous  Cases. — While  a 
court  cannot  take  judicial  notice  of  facts  learned  from  previous 
cases  tried  or  decided  by  it  unless  they  are  matters  which  might 
otherwise  be  noticed,""  nevertheless  it  can  and  does  make  use  of  its 
knowledge  of  facts  which  have  become  familiar  to  it  by  a  series  of 
preceding  cases. -^     And  it  has  been  held  that  a  fact  decided  in  other 


24.  Boston  Safe  Deposit  &  Trust 
Co.  V.  Chamberlain,  66  Fed.  847 
(compensation  to  be  made  to  a  re- 
ceiver). 

In  construing  the  allegations  in  a 
complaint  for  a  temporary  injunc- 
tion, it  was  held  that  the  court  was 
entitled  to  "  use  its  knowledge,  both 
of  counsel  who  prepared  and  of  the 
plaintiff  who  verified  this  com- 
plaint, in  weighing  the  very  cautious 
allegations  as  to  imminent  peril 
therein  contained,  and  presumably 
did  so."  Ward  v.  Sweeney,  106 
Wis.  44,  82  N.  W.   169. 

25.  Previous  Judicial  Experience. 
"  If  there  be  anything  of  which  a 
court  may  be  supposed  to  take  ju- 
dicial notice  it  is  of  the  fact  that 
compendiums  of  the  facts  and  law 
in  any  particular  case  may  be  availed 
of  without  quotation."  The  court 
knows  this  from  its  own  experience 
in  the  use  of  briefs  of  counsel.  West 
Pub.  Co.  V.  Lawyers'  Co-Op.  Pub. 
Co.,  79  Fed.  756,  35  L.  R.  A.  400. 
See  People  v.  McQuaid,  85  Mich. 
123,  48  N.  W.  161,  and  the  following 
section. 

26.  Experience  in  the  Trial  of  a 
Particular  Class  of  Cases.  —  Cassidy 
V.  McFarland,  139  N.  Y.  201,  34  N. 
E.  893,  holding  that  the  court  could 
not  take  judicial  notice  that  the  proof 
of  work  done  and  materials  furnished 
in  mechanic's  lien  cases  always  in- 
volves the  examination  of  a  long  ac- 
count. "  While  the  court  may  take 
judicial  notice  of  what  ought  to  be 
generally  known  within  the  limits  of 
its  jurisdiction,  the  experience  of 
judges  in  the  trial  of  causes,  how- 
ever valuable  it  may  be  as  a  head  in 
the  administration  of  justice,  cannot 
be  substituted  for  proof  of  an  essen- 
tial fact  upon  a  judicial  hearing.  The 
results  of  the  experience  might  vary 


with  the  different  judges  selected  as 
the  subjects  of  it." 

The  supreme  court  cannot  look  to 
other  cases  recently  decided  by  it 
for  information  in  determining  an  ap-~ 
peal  pending  before  it.  Rogers  v. 
Tennant,  45  Cal.  184.  See  also 
Magloughlin   v.    Clark,    35    111.    App. 

27.  United  States.  —  United 
States  V.  Teschmaker,  22  How.  392; 
Knight  V.  United  States  Land  Ass'n, 
142   U.  S.   161. 

Arkansas.  —  Davies  v.  Hunt,  27 
Ark.  574- 

California.  —  Clarke  v.  Fitch,  41 
Cal.  472;  Fox  V.  Hale  &  Norcross  S. 
M.  Co.,  108  Cal.  369,  385,  41  Pac 
308. 

Illinois.  —  Illinois  C.  R.  Co.  v. 
Welch,  52  111.  183. 

Kentucky.  —  See  Bryan  v.  Beckley, 
Litt.   Sel.  Cas.  91,   12  Am.  Dec.  276. 

Nezv  York.  —  Livingston  v.  Spero, 
18  Misc.  243,  41  N.  Y.  Supp.  606.  But 
see  Seymour  v.  Marvin,  11  Barb.  80. 

North  Carolina.  —  Stack  v.  Pep- 
per, 119  N.  C.  434,  25  S.  E.  961. 

Texas.  —  Hatch  v.  Dunn,  11  Tex. 
708. 

Virginia.  —  Richmond  &  U.  P.  R. 
Co.  V.  Richmond,  F.  &  P.  R.  Co.,  96 
Va.  670,  32  S.  E.  787. 

Wisconsin.  —  Swain  v.  Comstock, 
18  Wis.  463. 

In  People  v.  Lon  Yeck,  123  Cal. 
246,  55  Pac.  984,  the  court  says : 
"  All  the  direct  evidence  comes  from 
the  mouths  of  Chinese  witnesses,  and 
as  usual  in  cases  where  such  is  the 
fact  and  where  the  litigation  involves 
their  interests  alone  the  evidence  is 
wholly  contradictory." 

Customs  Previously  Proved —  See 
infra,   "  Customs." 

Foreign  Law  Previously  Proved. 
See  infra,  "  Foreign  Law." 
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similar  cases  may  be  noticed  as  part  of  the  judicial  history  of  the 
state.-* 

C.  Attorney's  Services.  —  In  dctermininsj^  the  compensation  of 
an  attorney  for  services  rendered  in  the  pending  case,''^"  or  in  other 
proceedings  before  it,^"  the  court  may  properly  consider  its  own 
knowledge  of  both  the  fact  and  nature  of  the  services  and  their 
reasonable  value ;  no  further  evidence  is  necessary.^^  And  it  has 
been  said  that  a  court  may  always  avail  itself  of  its  own  knowledge 
on  this  question.*''-  It  has  been  held,  however,  that  the  court  cannot 
take  notice  from  its  own  knowledge  of  the  value  of  an  attorney's 


28.  Village  of  Mankato  v.  Meag- 
her, 17  Minn.  265.  See  also  Stack 
V.  Pepper,  119  N.  C.  434,  25  S.  E. 
961. 

29.  Dorsey  v.  His  Creditors,  8 
Mart.  CLa.)  583.  See  also  Succes- 
sion of  McCarty.  3   La.  Ann.  517. 

Where  the  Note  Sued  Upon  Pro- 
vides for  Attorneys'  Fees  no  evi- 
dence as  to  the  services  rendered  by 
the  plaintiff's  attorneys  is  necessary, 
since  the  fact  and  the  nature  of  such 
services  appear  of  record  and  are 
known  to  the  trial  judge.  Steph- 
enson V.  Allison,  123  Ala.  439,  451, 
26  So.  290;  Warnock  v.  Itawis 
(Wash.),  80  Pac.  297.  See  also 
Fowler  V.  Equitable  Trust  Co.,  141 
U.  S.  384,  415- 

Mechanic's  Lien.  —  In  an  action 
upon  a  mechanic's  lien,  the  value 
of  the  services  of  plaintiff's  attorney 
may  be  determined  by  the  court  upon 
its  own  knowledge.  Pearce  v.  Al- 
bright (N.  M.),  76  Pac.  286;  Pacific 
Mut.  L.  Ins.  Co.  V.  Fisher,  106  Cal. 
224,  39  Pac.  758;  Watson  v.  Sutro, 
103  Cal.  169,  2)7  Pac.  201. 

30.  Administration  Proceedings. 
Administrator's  Attorney.  —  Perea 
V.  Harrison,  7  N.  M.  666,  41  Pac. 
529;  Dorsey  v.  His  Creditors,  8 
Mart.  (La.)  583;  Succession  of 
McCarty,  3   La.  Ann.   517. 

Insolvency  Proceedings.  —  Serv- 
ices  of  the  Assignee In   re   State 

Bank,  57  Minn.  361,  59  N.  W.  315. 

Services  of  Receiver's  Attorney. 
In  passing  upon  the  reasonableness 
of  the  charges  of  the  attorney  for  a 
receiver,  it  was  held  that  the  court 
could  use  their  personal  knowledge 
of  what  had  been  done  in  respect  of 
the  estate  by  the  attorney,  since  the 
"  correctness  of  such  an  account  is 
not  to  be  determined,  as  in  ordinary 
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cases,  exclusively  upon  the  evidence 
introduced  upon  the  hearing,  for  the 
judges  have  personal  knowledge  of 
the  proceedings,  of  what  has  been 
done,  and  of  the  general  nature  and 
extent  of  the  services  alleged  to 
have  been  rendered,  and  this  knowl- 
edge may  properly  be  used  when  de- 
termining what  would  be  fair  com- 
pensation for  the  attorney's  services. 
Olson  V.  State  Bank,  72  Minn.  320, 
75  N.  W.  378. 

In  Appellate  Court.  —  When  tes- 
timony has  been  taken  upon  that  sub- 
ject, courts  are  not  only  authorized, 
but  it  is  their  duty,  to  bring  to  bear 
their  knowledge  of  the  value  of  the 
services  of  counsel  from  an  examin- 
ation of  the  record  in  which  they 
were  rendered,  but  they  will  not  and 
should  not,  where  no  evidence  at  all 
has  been  taken,  attempt  to  fix  such 
value  even  b}'  consent  and  request 
of  litigants.  Gathe  v.  Broussard,  49 
La.  Ann.  312,  21   So.  839. 

Referee. -^  Where  the  only  evi- 
dence showing  the  reasonableness  of 
an  attorney's  fee  was  the  record  of 
the  proceedings  in  the  case,  the  find- 
ing of  a  referee  upon  this  matter 
was  sustained  on  the  ground  that 
being  a  practicing  attorney  he  had 
a  knowledge  of  the  value  of  such 
services  which  he  could  apply  to  the 
record  of  the  proceedings  produced 
before  him.  Dempsey  v.  Schawacs- 
ker,  140  Mo.  680,  38  S.  W.  954,  41 
S.  W.  HOC. 

31.  See  cases  in  the  two  preced- 
ing notes. 

32.  The  compensation  which  the 
professional  services  of  the  bar  com- 
mand is  a  matter  of  which  the  court 
must  be  presumed  to  have  som.e 
knowledge,  and  such  knowledge  can- 
not with  propriety  be  wholly  ignored 
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services,^'  especially  in  opposition  to  expert  testimony  thereto. •"'^ 
Nor  can  a  court  take  notice  of  an  attorney's  argument  appearing  in 
the  pubHshed  reports  of  another  court,  and  determine  therefrom  the 
vakie  of  his   services.''-'"' 

9.  Judicial  Notice  by  Jury.  —  A.  Generally.  —  The  function  of 
judicial  notice  is  ordinarily  exercised  by  the  court,  but  it  is  also  a 
function  of  the  jury,  at  least  so  far  as  it  relates  to  those  facts  which 
are  of  such  public  and  general  notoriety  that  no  proof  of  them  is 
required.''"'  It  has  been  held,  however,  that  a  jury  cannot  take  notice 
of  any  fact  relied  upon  by  either  party,  even  though  it  is  a  proper 
subject  of  judicial  notice  by  the  court.^^ 

B.  Knowledge  and  Experience  of  Juror.  —  Contrary  to  the 
ancient  practice,  it  is  improper  for  jurors  to  determine  the  issues  of 
the  case  upon  their  own  private  knowledge  and  experience.^*     It  is 


in  passing  upon  such  a  question. 
Gates  V.  McClenahan  (Iowa),  103 
N.  W.  969,  citing  Sawyer's  Case, 
124  Iowa  593,  ICO  N.  W.  479.  This 
was  an  action  for  the  reasonable 
value  of  attorney's  services  rendered 
in  an   independent  action. 

33.  Decatur  Mineral  Land  Co.  v. 
Palm,  113  Ala.  531,  21  So.  315;  Clark 
V.  Knox,  70  Ala.  607,  617. 

34.  The  court  cannot  be  guided 
by  its  personal  knowledge  in  opposi- 
tion to  expert  testimony  that  the 
fees  charged  by  an  administrator's 
attorney  are  much  above  the  usual 
charges  for  such  services.  In  re  Van 
Nostrend's  Estate,  3  Misc.  396,  24 
N.  Y.  Supp.  850. 

35.  Pearson  v.  Darrington,  32 
Ala.  227. 

36.  Com.  v.  Peckham,  2  Gray 
(Mass.)  514;  Isaacson  v.  New  York 
C.  &  H.  R.  R.  Co.,  94  N.  Y.  278,  46 
Am.  Rep.  142;  Patent  Button  Co.  v. 
Consolidated  Fastener  Co.,  84  Fed. 
189.  And  see  infra,  "  Matters  of 
Common  Knowledge,"  and  "  Knowl- 
edge and  Experience  of  Juror." 

Counsel  May  Direct  Jury's  Atten- 
tion  to   Such  Matters Where  the 

testimony  at  a  coroner's  inquest  had 
been  introduced  for  purposes  of  im- 
peachment, it  was  held  not  improper 
for  counsel  in  argument  to  the  jury 
to  call  their  attention  to  the  very 
informal  manner  in  which  evidence 
is  taken  at  such  a  proceeding,  since 
this  was  a  matter  regulated  by  stat- 
ute and  could  be  judicially  noticed. 
State  f.  Marsh,  70  Vt.  288,  40  Atl. 
S36. 


37.  Gregory  7'.  Baugh,  4  Rand. 
(Va.)   611. 

"  There  are  no  doubt  cases  in 
which  courts  upon  questions  ad- 
dressed to  them  may  take  judicial 
notice  of  facts  of  general  history  and 
of  public  and  universal  notoriety, 
which  admit  of  no  dispute.  But  upon 
the  trial  of  issues  of  fact  by  a  jury, 
if  reliance  is  placed  upon  any  mat- 
ters of  this  sort  some  evidence  of 
them  must  be  adduced."  McKinnon 
v.  Bliss,  21  N.  Y.  206. 

38.  United  States.  —  United 
States  V.  Fourteen  Packages  of  Pins, 
I  Gilp.  235,  25  Fed.  Cas.  No.  15,151  ; 
H'ead  v.  Hargrave,  105  U.  S.  45. 

Florida.  —  Doggett  v.  Jordan,  2 
Fla.   541. 

lozva.  —  Hathaway  v.  Burlington, 
C.  R.  &  N.  R.  Co.,  97  Iowa  747,  66 
N.  VV.  892. 

Maine.  —  Hildreth  v.  Googins,  91 
Me.  227,  39  Atl.  550;  Douglass  v. 
Trask,  77  Me.  35. 

Massachusetts.  —  Schmidt  v.  New 
York  Mut.  F.  Ins.  Co.,   i   Gray  529. 

Michigan.  —  Burrows  v.  Delta 
Transp.  Co.,  106  Mich.  582,  64  N. 
W.  501,  29  L.  R.  A.  468. 

Nezu  York.  —  Lenahan  v.  People, 
3  Hun  164. 

Tennessee.  —  Citizens  St.  R.  Co.  v. 
Bu_rke,  98  Tenn.  650,  40  S.  W.   1085. 

Texas.  —  Wharton  v.  State,  45 
Tex.  2. 

Wisconsin.  —  Sherman  v.  Menomi- 
nee River  L.  Co.,  yj  Wis.  14,  45  N. 
W.    1079. 

In  Determining  the  Credibility 
of  a  "Witness  jurors  cannot  take  into 
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their  legal  duty  to  base  their  conclusions  solely  upon  the  evidence 
without  regard  to  what  they  may  personally  know  of  the  contro- 
versy.-''' A  juror  who  has  knowledge  of  facts  relevant  to  the  issues 
should  be  called  to  testify  the  same  as  any  other  witness.*"  But 
since  correct  conclusions  can  be  arrived  at  only  by  a  process  of  rea- 
soning and  by  careful  consideration  of  the  relative  credibility  of 
witnesses,  and  the  probability  or  im])robability  of  the  facts  testified 
to,  a  juror  must  and  does  rely  upon  his  own  general  knowledge  and 
experience.''^     He  is  not  i)ermitted,  however,  to  consider  his  personal 


consideration  their  own  knowledge 
of  the  witness  and  his  truthfuhiess. 
Johnson  v.  Superior  Rapid  Transit 
R.  Co.,  9  Wis.  233,  64  N.  W.  753; 
Pettyjohn  v.   Liebscher,  92   Ga.    149, 

17  S.  E.  1007;  Chattanooga,  R.  &  C. 
R.  Co.  V.  Owen,  90  Ga.  265,  15  S.  E. 
853  (disiingnishiiig  Rogers  v.  King, 
12  Ga.  229,  and  overruling,  in  so  far 
as  contrarj',  the  cases  of  Anderson  z'. 
Tribble,  66  Ga  584;  Head  v.  Bridges, 
67  Ga.  227 ;  Howard  v.  State,  73  Ga. 
83)  ;  Wharton  v.  State,  45  Tex.  2. 

39.  Clarke  v.  Robinson,  5  B.  Mon. 
(Ky.)   55. 

40.  Schmidt  v.  New  York  Union 
Mut.  F.  Ins.  Co.,  I  Gray  (Mass.) 
529;  Pettyjohn  v.  Liebscher,  92  Ga. 
149,  17  S.  E.  1007.  See  article 
"  Competency,"   Vol.    HI,   p.   218. 

41.  Kansas.  —  Sanford  v.  Gates, 
38  Kan.  405,  16  Pac.  807;  Missouri 
River  Co.  v.  Richards,  8  Kan.  loi ; 
State  V.  Mayberry,  3;^  Kan.  441,  6 
Pac.  503. 

Maine.  —  Douglass  v.  Trask,  77 
Me.  35- 

Massachusetts.  —  Murdock  v.  Sum- 
ner, 22  Pick.  156;  Parks  v.  City  of 
Boston,  15  Pick.  198;  Patterson  v. 
City  of  Boston,  20  Pick.  159; 
Schmidt  v.  New  York  Union  Mut. 
F.  Ins.  Co.,  I  Gray  529. 

JVisconsin.  —  Washburn  v.  Mil- 
waukee &  L.  W.  R.  Co.,  59  Wis.  364, 

18  N.  W.  328. 

"  If  a  juror  could  not  consult  his 
experience  he  could  never  reach  a 
conclusion  in  cases  in  which  the  evi- 
dence was  contlicting.  His  experi- 
ence is,  or  should  be,  the  lamp  of 
reason  by  which  his  judgment  is  con- 
trolled, and  he  may  consult  and  be 
governed  by  it  in  all  cases  in  which 
the  evidence  is  conflicting,  and  not 
declared  to  be  conclusive ;  and  the 
court  may  properly  instruct  the  jury 
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that  on  examining  the  evidence  they 
may  bring  to  its  consideration,  in 
determining  the  weight  to  be  given 
to  it,  such  general  practical  knowl- 
edge as  they  may  have  upon  the  sub- 
ject." Willis  V.  Lance,  28  Or.  371, 
43^  Pac.  384,  43  Pac.  487. 

"  Many  common  facts  and  preva- 
lent conditions,  amounting  to  gen- 
eral rules,  within  the  ordinary  ex- 
perience or  observation  of  jurors,  or 
capable  of  being  ascertained  by  rea- 
soning, may  be  adopted  by  them  as 
grounds  of  decision  in  cases  not 
shown  to  be  exceptions  to  such 
rules."  Huntress  v.  Boston  &  M.  R. 
Co.,  66  N.  H.  185,  34  Atl.  154,  49 
Am.  St.  Rep.  600. 

Where  an  insurance  policy  pro- 
vided that  the  insured  should  not 
engage  in  any  occupation  more  haz- 
ardous than  that  of  a  shoemaker, 
and  there  was  no  evidence  as  to  the 
hazard  of  shoemaking,  it  was  held 
that  the  jury  were  not  improperly 
directed  that  they  might  act  on  their 
own  knowledge  of  what  shoemaking 
is  and  compare  its  hazard  with  that 
of  a  screen  man,  the  occupation  in 
which  the  insured  was  engaged  when 
killed.  Day  v.  Dominion  Safety 
Fund  L.  Ass'n,  32  N.  B.  533. 

In  an  action  for  injuries  to  a  dog 
the  jury  may  take  into  consideration 
their  common  knowledge  and  obser- 
vation concerning  the  habits  and 
qualities  of  dogs.  Citizens  Rapid 
Transit  Co.  v.  Dew,  100  Tenn.  317, 
14  S.  W.  790,  40  L.  R.  A.  518. 

It  is  proper  for  the  jury  to  apply 
to  the  facts  proved  their  general 
knowledge  as  business  men.  They 
must  test  the  truth  and  weight  of 
evidence  and  what  it  proves  by  their 
knowledge  and  judgment  derived 
from  experience,  observation  and  re- 
flection.     Kitzinger    v.    Sanborn,    70 
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knowledge  and  experience,  except  in  so  far  as  it  is  common  to  men 
generally. ^- 

In  determining  the  value  of  opinion  evidence,  jurors  may  consider 
their  own  general  knowledge  upon  the  matter  in  question.*^  And 
under  some  circumstances  it  has  been  held  proper  for  jurors  to  use 
their  own  personal  knowledge  of  the  facts  in  controversy.**     A  ver- 


111.  146,  hulding  that  the  jury  might 
consider  the  well-known  fact  that  the 
prices  of  farm  products  at  points  in 
the  neighborhood  of  great  business 
centers  like  Chicago  are  ruled  by  the 
prices  at  such  centers. 

In  determining  the  credibility  of 
witnesses,  jurors  may  take  into  ac- 
count their  experience  and  relations 
among  men.  Jenney  El.  Co.  v. 
Branham,  145  Ind.  314,  41  N.  E.  448, 
33  L.  R.  A.  395,  distinguishing 
Densmore  v.   State,  67   Ind.  306. 

42.  Nagel  v.  Missouri  P.  R.  Co., 
75  Mo.  653 ;  Washburn  v.  Milwaukee 
&  L.  W.  R.  Co.,  59  Wis.  364.  18  N. 
W.  328,  distinguishing  Neilson  v. 
Chicago,  M.  &  N.  W.  R.  Co.,  58  Wis. 
516,  17  N.  W.  310;  Sherman  v.  Me- 
nominee River  Lumb.  Co.,  77  Wis. 
14,  22,  45  N.  W.  1079;  Page  v.  Alex- 
ander, 84  Me.  83,  24  Atl.  584;  Mis- 
souri River  Co.  v.  Richards,  8  Kan. 
loi  ;  Waite  v.  Teeters,  36  Kan.  604, 
14  Pac.  146;  Craver  v.  Hornburg,  26 
Kan.  94.  But  see  Johnson  v.  Hill- 
strom,  37  Minn.  122,  33  N.  W.  547 ; 
McKain  v.  Love,  2  Hill   (S.  C.)  506. 

While  jurors  are  not  bound  to  re- 
gard evidence  precisely  as  given,  but 
must  consider  its  truth  and  weight 
by  their  knowledge  of  men  and  the 
business  affairs  of  life,  together  with 
the  motives  vi^hich  influence  men, 
and  test  its  truth  and  weight  by  their 
knowledge  and  judgment  derived 
from  experience,  observation  and  re- 
flection, they  should  not  consider 
their  own  personal  knowledge  of  any 
matter  in  issue,  but  in  such  case 
should  be  sworn  and  examined  as 
witnesses.  Ottawa  Gaslight  &  Coke 
Co.  z\  Graham,  28  111.  73,  81  Am. 
Dec.   263. 

Distance  in  Which  Train  Can  Be 

Stopped Jurors    cannot     determine 

from  their  own  knowledge  that  a 
railroad  train  in  a  particular  case 
could  have  been  stopped  within  350 
or  375  feet,  since  this  is  a  matter 
which  requires  particular  knowledge 


or  experience.     State  v.  Mayberry,  33 
Kan.  441,  448,  6  Pac.  503. 

43.  Lafayette  Etc.  Bridge  Co.  v. 
Olsen,  108  Fed.  335,  47  C.  C.  A.  367, 
54  L.  R.  A.  33. 

In  estimating  the  value  of  services 
and  in  determining  the  weight  to  be 
given  to  expert  testimony  upon  this 
question  the  jury  may  act  upon  and 
apply  their  own  general  knowledge 
and  ideas  upon  the  subject.  "  It  was 
the  province  of  the  jury  to  weigh 
the  testimony  of  the  attorneys  as  to 
the  value  of  the  services,  by  refer- 
ence to  their  nature,  the  time  occu- 
pied in  their  performance,  and  other 
attending  circumstances,  and  by  ap- 
plying to  it  their  own  experience  and 
knowledge  of  the  character  of  such 
services.  ...  So  far  from  laying 
aside  their  own  general  knowledge 
and  ideas,  the  jury  should  have  ap- 
plied that  knowledge  and  those  ideas 
to  the  matters  of  fact  in  evidence  in 
determining  the  weight  to  be  given 
to  the  opinions  expressed ;  and  it  was 
only  in  that  way  that  they  could  ar- 
rive at  a  just  conclusion.  While  they 
cannot  act  in  any  case  upon  particu- 
lar facts  material  to  its  disposition 
resting  in  their  private  knowledge, 
but  should  be  governed  by  the  evi- 
dence adduced,  they  may,  and  to  act 
intelligently  they  must,  judge  of  the 
weight  and  force  of  that  evidence  by 
their  own  general  knowledge  of  the 
subject  of  inquiry."  Head  v.  Har- 
grave,  105  U.  S.  45,  quoted  with  ap- 
proval in  The  Conqueror,  166  U.  S. 
no,  132.  See  article  "Expert  and 
Opinion  Evidence." 

Jurors  are  not  compelled  to  believe 
opinion  evidence  which  does  not  ac- 
cord with  their  own  experience,  ob- 
servation and  knowledge  of  the  mat- 
ter testified  to.  Stiles  v.  Neillsville 
Milling  Co.,  87  Wis.  266,  58  N.  W. 
411. 

44.  In  Proceedings  to  Condemn 
Lands  the  jury  are  not  bound  by  the 
testimony    submitted    to    them,    but 
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diet  may  be  sustained,  even  thoug^h  the  i)roof  of  a  material  fact  rest 
wholly  iii)on  an  inference  drawn  by  the  apjilication  of  the  .c^eneral 
knowledo^e  of  the  jury  to  the  evidence,"*^  thouti^h  such  general  knowl- 
edge cannot  supply  an  entire  absence  of  evidence/'* 

III.  MATTERS  OF  COMMON  KNOWLEDGE. 

1.  Generally.  —  Courts  and  juries  cannot  properly  exercise  their 
functions  in  any  case  presented  to  them  without  possessing  a  knowl- 
edge of  those  facts  which  are  known  to  men  of  ordinary  intelligence 
and  observation,  and  which  form  the  basis  of  all  intelligent  reason- 
ing and  judgments.  These  facts  of  common  knowledge  and  experi- 
ence will  be  judicially  noticed  or  assumed  without  proof. '^^     What 


are  also  expected  to  use  their  own 
judgment  and  knowledge  from  a 
view  of  the  premises  and  from  their 
own  experience  as  freeholders.  To- 
ledo A.  A.  &  G.  T.  R.  Co.  V.  Dun- 
lap,  47  Mich.  456,  II  N.  W.  271.  See 
also  Gibson  v.  Carreker,  91  Ga.  617, 
17  S.  E.  965.  But  see  article  "  Emi- 
nent Domain,"  Vol.  V,  p.  243. 

45.  On  a  prosecution  for  stealing 
a  horse,  it  was  held  that  the  verdict 
should  be  sustained,  although  there 
was  no  direct  evidence  that  the  prop- 
erty stolen  was  of  any  value,  since 
the  jury  by  applying  their  general 
knowledge  and  experience  to  certain 
facts  proved  might  well  have  arrived 
at  the  conclusion  that  the  horse 
stolen  was  of  some  value.  Houston 
V.  State,  13  Ark.  66.  See  Bradford 
i>.  Cunard  Steamship  Co.,  147  Mass. 
55,   16  N.  E.  719- 

On  a  prosecution  for  gaming  con- 
trary to  statute,  where  it  was  shown 
that  the  defendant  was  sitting  before 
a  faro  table  and  drawing  cards  from 
a  box  and  using  pieces  of  bone  for 
carrying  on  the  game,  it  was  held 
that  the  jury  were  authorized  to  in- 
fer from  the  facts  proved,  by  apply- 
ing to  them  their  experience  and 
knowledge  in  the  manner  of  conduct- 
ing such  games,  that  the  bone  count- 
ers used  represented  money  or  some 
valuable  thing,  although  there  was 
no  evidence  on  this  point.  Stevens 
V.   Point,  3  Ark.  66. 

46.  Brown  v.  Morris,  3  Kan.  App. 
86,  45  Pac.  98;  Sherman  v.  Menomi- 
nee River  L.  Co.,  77  Wis.  14,  45  N. 
W.    1079- 
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47.  England.  —  Queen  v.  Aspin- 
wall,  L.  R.  2  Q.  B.  Div.  48,  61. 

United  States.  —  Brown  v.  Piper, 
91  U.  S.  Z7 '>  Minnesota  v.  Barber, 
136  U.  S.  313,  321 ;  The  Mary,  123 
Fed.  609. 

Alabama.  —  Highland  Ave.  &  Belt 
Line  R.  Co.  v.  Walters,  91  Ala.  435, 
8  So.  357- 

California.  —  Baker  v.  Hope,  49 
Cal.  598;  People  v.  Mayes,  113  Cal. 
618,  45  Pac.  860. 

Colorado.  —  Griffith  v.  Denver 
Con.  Tramway  Co.,  14  Colo.  App. 
504,  61   Pac.  46,  48. 

Connecticut.  —  Wordin's  Appeal, 
71  Conn.  531,  42  Atl.  659,  71  Am.  St. 
Rep.  219. 

Illinois.  —  Doyle  v.  Village  of 
Bradford,  90  111.  416;  Chicago,  B.  & 
Q.  R.  Co.  V.  Warner,  108  111.  538. 

Indiana.  —  Jamieson  v.  Indiana 
Nat.  Gas.  Co.,  128  Ind.  555,  28  N. 
E.  76,  12  L.  R.  A.  652. 

lozva.  —  State  r.  Braskamp,  87 
Iowa  588,  54  N.  W.  532. 

Kansas.  —  State  v.  Brooks,  8  Kan. 
App.  344,  56  Pac.  1 127. 

Louisiana.  —  Youree  v.  Vicksburg 
S.  &  p.  R.  Co.,  no  La.  791,  34  So. 
779- 

Maine.  —  Prince  z'.  Skillin,  71  Me. 
361,  36  Am.   Rep.  325. 

Massachusetts.  —  Gaynor  v.  Old 
Colony  &  N.  R.  Co.,   100  Mass.  208. 

Mississippi.  —  Spengler  v.  Wil- 
liams, 67   Miss.   I,  6  So.  613. 

Missouri.  —  State  v.  Lingle,  128 
Mo.  528,  31  S.  W.  20;  Poor  V.  Wat- 
son, 92  Mo.  App.  89. 

Montana.  —  Russell  v.  Hoyt,  4 
Mont.  412,  2  Pac.  25. 
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are  and  what  are  not  matters  of  general  knowledge  cannot  be  deter- 
mined by  any  rule.**'  A  court  of  limited  jurisdiction  may  take  notice 
of  facts  generally  known  within  the  limits  of  its  own  jurisdic- 
tion which  would  not  be  noticed  by  courts  of  a  wider  jurisdiction.*** 
And  facts  generally  known  in  one  state  or  county  might  not  be 
sufficiently  well  known  in  another  state  or  county  to  be  judicially 
noticed  by  the  courts  of  the  latter.  So  also  facts  unknown  at  one 
time  may  subsequently  become  matters  of  common  knowledge,^* 
pud  vice  versa.  With  the  increase  in  the  facilities  for  the  general 
diffusion  of  knowledge  and  information  this  field  of  judicial  notice" 


43 
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Nebraska.  —  State  v.  Boyd,  34 
Neb.  435,  51  N.  W.  964. 

Ne^v  Jersey.  —  Ware  v.   Chew 
X.  J.  Eq.  493,  II  At!.  746. 

Xciv    York.  —  Cohn    v.   Kahn, 
2\Iisc.  255,  35  N.  Y.  Supp.  829. 

Tennessee.  —  Austin  v.  State,  loi 
Tenn.  563,  48  S.  W.  305,  70  Am.  St. 
Rep.  703,  50  L.  R.  A.  478. 

Texas.  —  Missouri  Pac.  R.  Co.  v. 
Graves,  2  Tex.  App.  Civ.  Cas., 
§§  676,  679. 

Virginia.  —  Richmond  &  Union 
Pass.  R.  Co.  V.  Richmond,  F.  &  P. 
R.  Co.,  96  Va.  670,  32  S.  E.  787. 

"  The  flow  of  water,  the  alternation 
of  the  seasons,  seed-time  and  har- 
vest, the  operation  of  mechanical 
powers,  are  of  this  class.  So, 
whether  certain  language  is  or  not, 
in  its  very  nature,  obscene  or  insult- 
ing; whether  a  weapon  of  a  particu- 
lar kind  is  or  is  not  deadly;  what 
effect  a  serious  wound  in  a  vital  part 
will  have;  what  are  fermented  and 
what  distilled  spirits ;  these,  and 
many  other  factors  in  judicial  deter- 
mination, are  so  generally  known  as 
to  dispense  with  all  proof  of  them, 
as  a  general  rule.  All  men  know 
them,  and  therefore  they  need  not 
be  proved.  This  is  sometimes  called 
judicial  knowledge ;  frequently,  com- 
mon knowledge.''  South  &  N.  A.  R. 
Co.  V.  Wood,  74  Ala.  449. 

48.  Facts  of  common  knowledge 
are  judicially  noticed.  "  But  what 
are  facts  of  common  knowledge  is 
often  difficult  of  solution  because 
they  are  of  such  variety  and  diver- 
sity, and  from  this  cause  it  may  be 
safely  said  that  there  is  no  general 
rule  yet  established  which  governs 
all  phases  of  the  subject.  The  classes 
of  facts  of  which  notice  will  be  taken 


Stearns,  37 
Supp.  1082; 
7  Misc.   113, 


are  judicial,  legislative,  political, 
historical,  geographical,  commercial, 
scientinc  and  artistic,  in  addition  Lo 
a  wide  range  of  matters  arising  in 
the  ordinary  course  of  nature  or  in 
the  general  current  of  human  affairs 
which  rest  entirely  upon  acknowl- 
edged notoriety  for  their  claims  to 
judicial  recognition.  .  .  .  When 
any  art,  science  or  process  of  manu- 
facture has  become  a  matter  of  gen- 
eral knowledge  its  leading  principles 
and  results  will  be  judicially  no- 
ticed." City  of  Topeka  v.  Zufall,  40 
Kan.  47,   19  Pac.  359. 

49.  See     Morel     v. 
Misc.    486,     75     N.    Y. 
Canavan  v.   Stuyvesant, 

27  N.  Y.  Supp.  413. 

50.  Grimes  v.  Eddy,  126  Mo.  168, 

28  S.  W.  756,  47  Am.  St.  Rep.  653. 
26  L.  R.  A.  688. 

A  fact  or  custom  which  may  not 
be  sufficiently  general  at  one  time  to 
be  judicially  noticed  may  in  time  be- 
come so  general  as  to  be  a  subject  of 
judicial  notice.  Power  v.  Bowdle,  3 
N.  D.  107,  54  N.  W.  404,  44  Am.  St. 
Rep.  511,  21  L.  R.  A.  •528. 

51.  Gunning  z'.  People,  189  111. 
165,  59  N.  E.  494 ;  Miller  v.  Texas  & 
N.  O.  R.  Co.,  83  Te.x.  518,  18  S.  W. 

"  There  is  a  growing  disposition, 
it  is  true,  for  the  courts  to  extend 
the  area  of  judicial  knowledge,  so  as 
to  keep  proper  pace  with  the  rapid 
advance  of  art,  science  and  general 
knowledge.  But  there  is  a  prudent 
limitation  to  be  put  upon  this  princi- 
ple, so  as  to  confine  it  to  matters  of 
a  general  and  public  nature,  or  such 
as  do  not  concern  individuals  or  lo- 
cal communities.  The  facts  must  be 
of  such  age  or  duration  as  to  have 
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correspondingly  witlcns.     A  common  belief  of  men  p^cncrally  may 
be  judicially  noticed. •'- 

Mere  Public  Rumor  does  not  constitute  such  notoriety  or  common 
knowledge  as  to  warrant  the  exercise  of  judicial  notice.'"' 

2.  In  Doubtful  Cases.  —  It  has  been  said  that  courts  should  refuse 
to  exercise  the  function  of  judicial  notice  where  there  is  anv  reason- 
able doubt  of  its   propriety.^' 

3.  Issuable  Facts.  —  Judicial  notice  should  be  confined  to  facts 
which  are  not  and  cannot  be  made  the  subject  of  an  issue.^'^ 

4.  Private,  Local  and  Variable  Facts.  —  Facts  of  purely  private 
interest^''   will   not   be  judicially   noticed,   nor   those   of   a   variable 


become  established  as  a  part  of  the 
common  knowledge  of  well-informed 
persons,  at  least."  Georgia  Pac.  R. 
Co.  V.  Gaines,  88  Ala.  2,77,  7  So.  382. 

52.  The  Common  Belief  That 
Vaccination  strongly  tends  to  pre- 
vent the  transmission  or  spread  of 
smallpox  may  be  judicially  noticed. 
"  A  common  belief,  like  common 
knowledge,  does  not  require  evidence 
to  establish  its  existence.  .  .  . 
Common  belief,  in  order  to  become 
such  common  knowledge  as  to  be  ju- 
dicially noticed  by  us,  must  be  conv 
mon  in  this  state,  although  in  a  mat- 
ter pertaining  to  science  it  may  be 
strengthened  somewhat  by  the  gen- 
eral acceptance  of  mankind."  Vie- 
meister  v.  White,  179  N.  Y.  235,  72 
N.  E.  97 ;  Com.  v.  Pear,  183  Afass. 
242,  66  N.  E.  719. 

53.  Market  Nat.  Bank  of  New 
York  V.  Pacific  Nat.  Bank  of  Boston, 
27  Hun    (N.   Y.)    465. 

54.  "  This  Power  Is  to  Be  Exer- 
cised by  Courts  With  Caution. 
Care  must  be  taken  that  the  requi- 
site notoriety  exists.  Every  reasona- 
ble doubt  upon  the  subject  should 
be  resolved  promptly  in  the  nega- 
tive." Brown  v.  Piper,  91  U.  S.  27  '■, 
Gunning  v.  People,  189  111.  165,  59 
N.  E.  494;  Miller  v.  Texas  &  N.  O. 
R.  Co.,  83  Tex.  518,  18  S.  W.  954; 
Doyle  V.  City  of  New  York,  58  App. 
Div.  588,  69  N  Y.  Supp.  120; 
Chicago,  St.  L.  &  P.  R.  Co.  v. 
Champion   (Ind.),  32  N.  E.  874. 

55.  See  Alexander  v.  Bernham, 
18  Wis.  200;  McKinnon  v.  Bliss,  21 
N.  Y.  206;  Town  of  North  Hemp- 
.stead  V.  Gregory,  53  App.  Div.  350, 
65  N.  Y.  Supp.  867 ;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  State,  72  Tex.  404,  10  S.  W. 
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81,  13  Am.  St.  Rep.  815,  i  L.  R.  A. 
849;  Patent  Button  Co.  v.  Consoli- 
dated Fastener  Co.,  84  Fed.  189. 

"  In  general,  courts  will  judicially 
notice  only  such  facts  or  conclusions 
from  facts  as  are  not  the  proper  ob- 
jects of  evidence."  F'acts  which  may 
be  put  in  issue  by  the  pleadings 
should  not  be  judicially  noticed. 
Railroad  Co.  v.  Ploffhines,  46  Ohio 
St.^  643. 

"  Knowledge  of  facts  is  usually 
taken  by  courts  for  the  purpose  of 
dispensing  with  formal  proof  in  mat- 
ters collateral  to  the  point  in  issue, 
and  seldom,  if  ever,  for  the  purpose 
of  contradicting  and  controlling  the 
effect  of  evidence  given  upon  the 
trial  of  a  cause.  A  matter  which 
could  legitimately  be  the  subject  of 
inquiry  in  a  court  could  not  well  be 
said  to  be  so  well  established  and  to 
have  acquired  such  notoriety  as  to 
come  within  the  judicial  knowledge 
of  the  court."  Chicago,  St.  L.  &  P. 
R.  Co.  V.  Champion  (Ind.),  22  N. 
E.  874. 

56.  Russell  v.  Hoyt,  4  Mont.  412, 
2  Pac.  25,  s.  c.  117  U.  S.  401; 
Georgia  Pac.  R.  Co.  v.  Gaines,  88 
Ala.  Z77,  7  So.  382. 

Newspapers.  —  Courts  do  not  ju- 
dicially notice  who  are  the  publish- 
ers of  newspapers.  McChesney  v. 
People,  174  111.  46,  SO  N.  E.  11 10, 
holding  that  the  court  did  not  know 
that  William  Penn  Nixon  was  the 
publisher  of   the    Inter-Ocean. 

Courts  cannot  take  judicial  notice 
of  the  number  of  newspapers  in  a 
given  county  or  of  the  fact  that  a 
newspaper  is  published  there,  when 
the  result  would  invalidate  an  elec- 
tion  for    failure   to  properly  publish 
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nature.^^  The  same  is  true  of  matters  of  purely  local  interest,  knowl- 
edge of  which  has  not  become  general  throughout  the  jurisdiction 
of  the  court  or  a  considerable  part  of  it:^^ 

5.  Facts  Appearing  in  Dictionaries  and  Encyclopedias. — ■Although 
the  courts  may  resort  to  dictionaries  and  encyclopedias  for  informa- 
tion, no  facts  appearing  in  such  books  can  be  judicially  noticed 
except  such  as  are  matters  of  common  knowledge.^" 

6.  Presumptions  Based  Upon  General  Knowledge  and  Experience. 
Many  presumptions  are  based  upon  the  common  knowledge  and 
experience  of  mankind,  and  the  principle  underlying  them  is  very 
similar,  if  not  the  same,  as  that  governing  judicial  notice  of  facts 
of  common  knowledge."*^ 

7.  Course  and  Laws  of  Nature.  —  A.  Generally.  —  Courts  will 
take  judicial  notice  of  the  ordinary  course  and  laws  of  nature." 


the  ballot.     Atkeson  v.  Lay,  115  Mo. 
538,  22  S.  W.  481. 

57.  McCormick  Harv.  Mach.  Co. 
V.  Jacobson,  yy  Iowa  582,  42  N.  W. 
499  (the  value  of  mowers  at  a  given 
datej  ;  Nebraska  Tel.  Co.  v.  Cornell, 
59  Neb.  -jT,?,  82  N.  W.  I  (earnings 
of  railway  companies)  ;  Towne  v.  St. 
Anthony  &  Dakota  El.  Co.,  8  N.  D. 
200,  yy  N.  W.  608  (value  of  grain 
at   a  given  date)  ;   Carrow   v.   Barre 

.  R.  Co.,  74  Vt.  176,  52  Atl.  537 
(weight  of  artificial  legs)  ;  First  Nat. 
Bank  of  Garnett  v.  Ayers,  160  U.  S. 
660  (relative  proportions  in  which 
the  moneyed  capital  of  the  state  is 
invested  in  the  various  kinds  of  se- 
curities) ;  People  v.  Mayes,  113  Cal. 
618,  45  Pac.  860.  See  also  Dixon  v. 
Niccolls,  39  111.  372. 

58.  Market  Nat.  Bank  v.  Pacific 
Nat.  Bank,  2y  Hun  (N.  Y.)  465; 
Lenahan  v.  People,  3  Hun  (N.  Y.) 
164;  McCormick  Harv.  Mach.  Co.  v. 
Jacobson,  yy  Iowa  582,  42  N.  W. 
499- 

The  Presence  or  Absence  of 
Banks  in  a  Particular  Mining  Camp 
is  not  a  matter  for  judicial  notice. 
Bartholomew  v.  First  Nat.  Bank,  18 
Wash.  683,  52  Pac.  239. 

59.  Kaolatype  Engraving  Co.  v. 
Hoke,  30  Fed.  444.  See  also  Town 
of  North  Hempstead  v.  Gregory,  53 
App.  Div.  350,  65  N.  Y.  Supp.  867. 

60.  See    article   "  Presumptions." 

61.  Person  v.  Wright,  35  Ark. 
169;  Gove  V.  Downer,  59  Vt.  139,  7 
Atl.   463;    Scanlan  v.   San   Francisco 


&  S.  J.  &  V.  R.  Co.  (Cal.),  55  Pac. 
694;  Brown  v.  Piper,  91  U.  S.  2i7  \ 
Illinois  C.  R.  Co.  v.  Butler,  69  111. 
App.   128. 

A  stone  wall  built  within  three 
feet  and  eight  inches  of  windows  and 
extending  fifteen  inches  above  the 
top  of  such  windows  is  judicially 
known  to  materially  diminish  the 
passage  of  light  and  air  thereto. 
Ware  v.  Chew,  43  N.  J.  Eq.  493,  11 
Atl.  746. 

The  Fact  That  the  Tide  Ebbs  and 
Flows  and  the  general  geographical 
areas  subject  thereto  are  judicially 
noticed,  but  not  that  any  particular 
locality  is  subject  to  the  tides.  Ward 
V.  Ford,  58  S.  C.  557,  36  S.  E.  916. 

Nature  of  Electricity "  We  take 

judicial  notice  of  the  laws  of  nature, 
and  of  nature's  powers  and  forces, 
and  therefore  take  judicial  notice  of 
that  which  is  known  as  electricity, 
and  of  its  properties ;  not,  of  course, 
of  the  various  methods  of  generating 
and  transmitting  or  using  it,  but  of 
the  thing  itself,  and  of  its  nature.  As 
111  many  other  cases,  here  the  judicial 
presumption  outruns  the  fact,  and  we 
are  supposed  to  know,  and  to  take 
judicial  notice  of  more  than  we  can, 
in  fact,  know  in  the  present  state 
of  scientific  knowledge.  We  must 
know,  however,  that  it  cannot  be 
generated  and  transported  from  place 
to  place  as  we  can  procure  and  trans- 
port oil,  clothing,  etc.,  and  that  it 
can  only  be  conveyed  from  the  place 
where  it  is  generated  to  where  it  is 
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B.  Seasons  and  HakvivSTS.  —  Courts  take  cognizance  of  the 
course  of  the  seasons  and  of  husbandry."-  They  know  judicially 
the  season  for  planting'  and  harvcstinij^  the  crops  ordinarilv 
planted  in  their  own  jurisdictions.*^'^     They  cannot  judicially  know 


needed  for  lighting  the  streets,  or  to 
the  numerous  inhabitants  of  a  city, 
so  as  to  enal)lc  them  to  use  it  as  a 
general  illuminant,  by  invoking  and 
exercising  the  power  of  eminent  do- 
main." City  of  Crawfordsviile  v. 
Bradcn,  130  Tnd.  149,  2^  N.  Iv  849. 
Gravity  and  Friction. —  Operation 
of  Railway. —  On  the  question  of 
whether  a  railway  freight  car  which 
had  been  "kicked"  on  to  a  sidetrack 
and  was  moving  with  brakes  set  on  a 
sHghtly  down  grade  toward  another 
car  would  jump  forward  when  the 
brakes  were  released,  it  was  held 
that  the  court  could  not  take  judicial 
notice  that  such  a  result  was  an  im- 
possibility according  to  the  laws  of 
nature.  "  The  natural  laws  of  which 
courts  take  judicial  notice  are  such 
as  arc  of  uniform  occurrence,  and  in- 
variable in  their  action.  .  .  .  We 
might,  and  ordinarily  would,  take  no- 
tice that  a  car  moving  upon  a  smooth 
and  level  track,  propelled  only  by  a 
previously  acquired  momentum, 
would  not,  upon  the  sudden  removal 
of  the  friction  caused  by  brakes,  ac- 
celerate its  motion;  but,  as  against 
evidence  introduced  to  the  contrary, 
we  should  presume  that  some  undis- 
closed and  exceptional  cause  had  in- 
tervened to  prevent  the  application 
of  the  general  rule.  Also,  while  we 
might  judicially  know  that  the  tend- 
ency of  an  inclined  grade  would  be 
to  accelerate  the  motion  of  a  car 
moving  down  the  incline,  yet  we 
must  also  know  that  the  law  of  fric- 
tion operates  against  the  acceleration 
of  its  motion,  and  that  at  some  de- 
gree of  inclination  the  friction  would 
neutralize  the  motion  caused  by  the 
descending  grade.  To  determine  the 
effect  of  these  causes  upon  the  mo- 
tion of  a  car  in  a  given  case  is  not 
a  matter  of  which  a  court  can  take 
judicial  knowledge,  but  must  be  de- 
termined by  the  jury  from  the  evi- 
dence introduced  on  the  trial.  We 
cannot,  in  this  case,  as  a  matter  of 
judicial  knowledge,  determine  that 
the  evidence  introduced  upon  the  trial 
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that  in  this  particular  instance  the 
car  did  spring  or  jump  forward  was 
not  true."  Chicago,  St.  L.  &  P.  R. 
Co.    V.    Champion    (Ind.),   32    N.    E. 

874. 

Ordinary    Period    of    Gestation    in 

the  case  of  man  is  judicially  noticed. 
Eddy  V.  Gray,  4  Allen  (Mass.)  435; 
Slate  V.  Sexton,  10  S.  D.  127,  72  N. 
W.  84.  7S  N.  W.  895.  See  also  King 
7'.  Luffe,  8  East  (Eng.)    193. 

It  is  connnon  knowledge  that  the 
period  of  gestation  for  man  is  about 
two  hundred  and  eighty  days,  but  the 
court  does  not  judicially  know  that 
this  period  may  extend  beyond  three 
hundred  days.  Erickson  v.  Schmill, 
62  Neb.  368,  87  N.  W.   166. 

The  Difference  of  Time  in  Differ- 
ent Longitudes.  _  Case  v.  Perew,  46 
Hun  (N.  Y.)  57.  See  also  Curtis  v. 
March,  3  H.  &  N.   (Eng.)   866. 

Succession  of  the  Seasons  and 
Changes  of  the  Moon  are  judicially 
noticed.  State  v.  Morris,  47  Conn. 
179- 

62.  Tomlinson  v.  Greenfield,  31 
Ark.  557;  Pavne  v.  McCormick 
Harv.  Mach.  Co.,  11  Okla.  318,  66 
Pac.  287.  See  Patterson  v.  M'Caus- 
land,  3  Bland  (Md.)  69.  See  also 
cases  in  following  notes. 

Courts  take  judicial  notice  of  the 
seasons  and  of  the  general  course  of 
agriculture.  Abel  v.  Alexander,  45 
Ind.  523,  holding,  that.  "  until  the 
summer "  meant  up  to  the  com- 
mencement of  summer,  or  the  first  of 
June,  and  "  until  the  fall  "  meant  un- 
til the  commencement  of  the  fall  sea- 
son, or  the  first  of  September. 

That  the  use  of  a  farm  for  six 
months  during  the  cropping  season 
would  be  worth  more  per  acre  than 
it  would  be  during  the  six  months 
of  the  winter  season  is  judicially 
known.      Ross    v.    Boswell,    60    Ind. 

235- 

63.  Payne  z'.  McCormick  Harv. 
Mach.  Co.,  II  Okla.  318,  66  Pac.  287. 

The  season  for  planting  the  cotton 
crop  is  judicially  noticed.  Burwell 
V.  Brodie,  134  N.  C.  540,  47  S.  E.  47- 
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the  exact  date  when  these  events  occur,"*  but  a  court  can  take 
notice  that  a  specified  date  is  previous  or  subsequent  to  the  ordinary 
planting  or  harvesting  season,  or  the  time  when  crops  mature."'^ 
It  has  been  held  that  the  supreme  court  cannot  take  notice  of  these 
facts  because  they  vary  in  dififerent  sections  of  the  state.*"* 

C.  Climate.  —  While  the  court  may  take  notice  of  the  general 


Courts  will  take  judicial  notice  of 
the  time  of  harvest  in  the  counties 
where  they  preside.  Mahoney  v. 
Aurrecochea,  51  Cal.  429. 

Courts  will  take  notice  of  seed 
time  and  harvest,  and  therefore 
whether  or  not  a  note  is  due  which 
is  payable  after  harvest.  Abshire  v. 
Mather,  27  Ind.  381. 

It  is  common  knowledge  th^t  crops 
are  not  planted  in  Alabama  until 
after  January.  Wetzler  v.  Kelly,  83 
Ala.  440,  3  So.  747. 

In  Piano  Mfg.  Co.  v.  Cunning- 
ham, 72)  Mo.  App.  376,  it  was  ju- 
dicially noticed  that  in  Vernon 
county  corn  does  not  usually  mature 
by  the  17th  of  August,  and  that  it 
cannot  be  prudently,  nor  is  it  cus- 
tomarily, gathered  for  two  months 
later.  "  Courts  will  take  judicial 
notice  within  their  territorial  juris- 
diction of  the  season  of  the  year  in 
which  such  articles  as  corn,  wheat 
and  oats  usually  mature  and  are  har- 
vested." 

64.  Whether  or  not  corn  has 
matured  on  September  3d  cannot  be 
judicially  noticed.  "  While  it  is 
true  that  among  those  matters 
whereof  courts  will  take  judicial  no- 
tice is  that  certain  crops  mature  at 
certain  seasons,  courts  will  not  no- 
tice the  precise  date  a  given  crop 
reaches  its  maturity,  especially  when 
it  appears  that  the  time  of  maturity 
varies."  Culverhouse  v.  Worts,  32 
Mo.  App.  419,  citing  Dixon  v.  Nic- 
colls,  39  111.  372. 

The  particular  day  or  time  on 
which  the  pasturing  season  ter- 
minates cannot  be  judicially  noticed. 
Gove  V.  Downer,  59  Vt.   139,  7  Atl. 

463- 

65.  A  I  ah  a  m  a.  —  Loeb-Weil  v. 
Richardson,  74  Ala.  311  (that  on 
May  15th  crops  of  cotton  in  ."Mabama 
had  been  planted,  were  growing,  but 
had  not  matured)  ;  Naftel  v.  Os- 
born,  96  Ala.  623,  12  So.  182  ("  it  is 


common  knowledge  that  in  this  cli- 
mate on  May  25th  plantation  crops 
have  been  planted,  have  come  up 
and  are  growing  but  are  not  ma- 
tured "). 

Arkansas.  —  Floyd  v.  Ricks,  14 
Ark.  286,  58  Am.  Dec.  374  (that  the 
crop  of  corn  could  not  have  so  ma- 
tured on  the  loth  of  August  as  to 
be  severed  from  the  realty)  ;  Tom- 
linson  v.  Greenfield,  31  Ark.  557 
(that  on  January  29th  the  cotton 
crop  for  that  year  could  not  have 
been  planted)  ;  Person  v.  Wright,  35 
Ark.  169  (that  the  cotton  crop 
must  have  been  growing  on  the  ist 
of  July  and  considerably  advanced). 

California.  —  Haines  v.  Snedigar, 
no  Cal.  18,  42  Pac.  462  (that  in  San 
Joaquin  county  the  time  for  harvest- 
ing small  grain  has  arrived  on  the 
nth  of  July). 

lozva.  —  Raridan  v.  Central  I.  R. 
Co.,  69  Iowa  527,  29  N.  W.  599 
(that  grass  could  not  have  been  cut 
and  made  into  hay  after  the  month 
of  September). 

Missouri.  —  Garth  v.  Caldwell,  72 
Mo.  622  (that  corn  has  matured  by 
the  month   of   December). 

66.  The  Supreme  Court  Cannot 
Take  Judicial  Notice  of  When 
Crops  of  Small  Grain  Would  Ma- 
ture  The  doctrine  of  judicial  no- 
tice "  cannot  be  so  extended  because 
the  time  for  those  crops  of  wheat, 
oats  and  barley  to  mature  varies 
greatly  in  the  different  judicial  divis- 
ions of  this  state.  In  the  county 
where  this  cause  was  tried  and  that 
in  which  this  opinion  is  rendered  the 
time  at  which  these  crops  mature  is 
very  different.  Even  in  the  same  lo- 
cality there  is  a  difference.  Of  facts 
of  unvarying  occurrence  courts  must 
take  judicial  notice,  but  not  of  the 
vicissitudes  of  the  climate,  or  of  the 
seasons."  Dixon  v.  Niccolls,  39  111. 
372,  89  Am.  Dec.  312.  But  see  Piano 
Mfg.    Co.    V.    Cunningham,    y^    Mo. 
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nature  of  the  climate  within  its  jurischction,"^  its  knowledge  is 
confined  to  facts  of  a  general  nature,  and  consequently  does  not 
extend  to  the  conditions  of  a  particular  section  or  locality.*"* 

8.  Time,  Almanacs,  Etc.  —  A.  Generally.  —  Courts  take  judicial 
notice  of  the  lapse  of  time"''  and  the  method  of  computing  it.'"*  They 
take  cognizance  of  the  coincidence  of  the  days  of  the  week  with  the 
days  of  the  month.''' 


App.    376,    and    cases     in     preceding 
note. 

67.  See  Townsend  v.  Board  of 
■Water  Com'rs,  63  111.  26. 

68.  The  supreme  court  does  not 
judicially  know  that  Chattanooga  is 
a  very  hot  city  or  that  south  breezes 
are  a  necessity  and  would  lower  the 
temperature.  McCorkle  v.  Driskell 
(Tenn.  Ch.),  60  S.  W.  172. 

The  court  cannot  take  judicial  no- 
tice that  the  weather  in  portions  of 
the  northern  peninsula  of  Michigan 
is  always  such  on  the  first  of  April 
that  the  lakes  and  streams  are  not 
open  for  the  floating  of  logs.  Haines 
V.  Gibson,  115  Mich.  131,  73  N.  W. 
126. 

The  court  cannot  judicially  know 
what  territory  was  or  might  be  em- 
braced within  the  words  "  the  arid 
portion  of  the  state  of  Texas  "  used 
in  a  legislative  act.  McGhee  Irr. 
Ditch  Co.  V.  Hudson,  85  Tex.  587,  22 
S.  'W.  398.  Nor  that  a  particular 
piece  of  land  is  arid  and  must  be  ir- 
rigated to  be  useful  for  agricultural 
purposes.  Slattery  v.  Harley,  58 
Neb.  575,  79  N.  W.  151. 

Relative  Conditions  in  Two  Coun- 
ties— .  Where  an  expert  whose  ex- 
perience had  been  confined  to  Santa 
Clara  county  was  asked  his  opinion 
as  to  the  efifect  of  irrigation  upon 
lands  in  Santa  Cruz  county,  it  was 
held  that  the  court  could  not  take 
notice  of  the  similarity  of  conditions 
in  the  two  localities  as  to  climate, 
soil,  topography  and  rainfall,  but  that 
these  should  have  been  proved.  City 
of  Santa  Cruz  v.  Enright,  95  Cal. 
105,  30  Pac.   197. 

69.  Floyd  z'.  Johnson,  2  Litt. 
(Ky.)  109,  13  Am.  Dec.  255;  West- 
ern Brass  Mfg.  Co.  v.  Mepham,  64 
Mo.  App.  50. 

Where  the  statute  prohibited  the 
sale  of  intoxicating  liquor  "  between 
the  hours  of  11   p.m.  and  5  o'clock 
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a.m.,''  it  was  held  that  since  the 
court  judicially  knew  the  meaning 
of  the  abbreviations  employed,  and 
also  the  usual  mode  of  reckoning 
time,  this  clause  would  be  construed 
to  mean  from  11  at  night  until  5  the 
ne.xt  morning.  Hedderich  v.  State, 
lOi   Ind.  564. 

The  Length  of  Time  Which  Has 
Elapsed  Between  Two  Fixed  Dates, 
judicially  noticed.  Harding  v.  Third 
Presbyterian   Church,   20   Ind.   71. 

70.  Finst  Nat.  Bank  of  Bar  Har- 
bor V.  Kingsley,  84  Me.  in,  24  Atl. 
794;  Dorough  v.  Equitable  Mtg.  Co., 
118  Ga.    178,  45   S.   E.   22. 

71.  Alabama. — ■  Sprowl  v.  Law- 
rence, 23  Ala.  674;  Ex  parte  "Vin- 
cent, 43  Ala.  402 ;  Allman  v.  Owen, 
31  Ala.  167;  Brennan  v.  Vogt,  97 
Ala.  647,  II  So.  893;  Koch  v.  State, 
115   Ala.  99,  22   So.   471. 

California.  —  Campbell  v.  West,  86 
Cal.   197,  24   Pac.    1000. 

Florida.  —  Dawkins  v.  Smithwick, 
4  Fla.   158. 

Georgia.  —  Dorough  v.  Equitable 
Mtg.  Co.,   118  Ga.   178,  45   S.  E.  22. 

Indiana.  —  Swales  v.  Grubbs,  126 
Ind.  106,  25  N.  E.  877 ;  Chrisman  v. 
Tuttle,  59  Ind.  155;  Williamson  v. 
Brandenberg,  6  Ind.  App.  97,  32  N. 
E.  1022. 

lozva.  —  Clough  V.  Goggins,  40 
Iowa  325 ;  Mcintosh  v.  Lee,  57  Iowa 
356,  10  N.  W.  895. 

Louisiana.  —  Whaley  v.  Houston, 
12  La.  Ann.   585. 

Maine.  —  First  Nat.  Bank  of  Bar 
Harbor  v.  Kingsley,  84  Me.  in,  24 
Atl.  794- 

Maryland.  —  Philadelphia,  W.  & 
B.  R.  Co.  V.  Lehman,  56  Md.  209, 
226. 

Minnesota.  —  Webb  v.  Kennedy. 
20  Minn.  419;  Starbuck  v.  Dunklee, 
10  Minn.  168,  88  Am.  Dec.  63. 

Mississippi.  —  Morgan  v.  Burrow, 
16  So.  432. 
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B.  Almanac.  —  It  is  sometimes  said  that  courts  take  judicial 
cognizance  of  the  ahnanac,"  and  that  the  almanac  is  part  of  the 
law  of  the  land."^"*  This,  however,  only  means  that  certain  facts 
relating  to  time,  days  and  dates,  shown  by  the  almanac,  are  judicially 
noticed,  and  that  the  court  may  consult  one  for  information  as  to 
those  matters,  and  when  introduced  at  a  trial  it  is  for  this  purpose 
only,  and  not  as  evidence.'* 

C.  Rising  and  Setting  of  Sun  and  Moon.  —  The  time  when 
the  sun  rose  or  set  on  a  particular  date  is  judicially  noticed,  and  the 
court  may  consult  an  almanac  for  information.'^^  The  same  rule 
is  true  with  respect  to  the  moon.'^*'  So  also  the  court  may  know 
judicially  that  it  could  not  have  been  daylight  at  a  given  hour  of 
the  morning/'^ 


Missouri.  —  Mason  v.  Crowder,  85 
Mo.  526;  State  v.  Todd,  72  Mo.  288; 
Jordan  v.  Chicago  &  A.  R.  Co.,  92 
Mo.  App.  84. 

Netv  York.  —  Ryer  v.  Prudential 
Ins.  Co.,  85  App.  Div.  7,  82  N.  Y. 
Supp.  971. 

Pennsylvania.  —  Wilson  v.  Van 
Leer,  127  Pa.  St.  371,  17  Atl.  1097, 
14  Am.   St.   Rep.  854. 

72.  Reed  v.  Wilson,  41  N.  J. 
L.  29. 

See  More  FtUly  the  article  "Al- 
manac,"  Vol.   I,   p.   768. 

73.  Tutton  V.  Darke,  5  H.  &  N. 
(Eng.)  649,  per  Pollock,  C.  B. ;  Fin- 
ney V.   Callender,  8   Minn.  41. 

The  meaning  of  the  expression 
that  the  almanac  is  part  of  the  law 
of  the  land  is  that  the  courts  will 
judicially  notice  the  dates  of  the 
■n-eek,  month  and  other  things  prop- 
erly belonging  to  an  almanac.  State 
V.  Chandler,  2  Harr.   (Del.)   553,  562. 

74.  Barnwell  v.  Marion,  58  S.  C. 
459.  36  S.  E.  818;  State  v.  Morris, 
47  Conn.  179;  Montenes  v.  Metropol- 
itan St.  R.  Co.,  77  App.  Div.  493,  78 
N.  Y.  Supp.  1059. 

"  It  is  wholly  immaterial  whether 
the  facts  of  public  and  general 
history,  and  their  dates,  are  recog- 
nized by  the  court,  sua  sponte,  the 
chronicles  or  almanacs  being  used 
merely  to  aid  the  memory;  or 
whether  they  will  remain  unnoticed 
until  suggested  by  the  parties  and 
verified  by  the  books ;  or  whether  the 
books  themselves  are  adduced  by  the 
parties  as  instruments  of  evidence, 
the  process  and  the  result  being  in 
each  case  the  same."    Wilson  v.  Van 


57 


Leer,  127  Pa.  St.  371,  17  Atl.  1097, 
14  Am.  St.  Rep.  854,  quoting  from 
3  Greenl.  Ev.,  §  269. 

Admission  in  Evidence  Not  Re- 
versible Erroi-.  —  Case  v.  Perew,  46 
Hun  (N.  Y.)  57.  See  article  "Al- 
manac." 

75.  Montenes  v.  Metropolitan  St. 
R.  Co.,  77  App.  Div.  493,  78  N.  Y. 
Supp.  1059;  State  V.  Morris,  47 
Conn.  179;  Lendle  v.  Robinson,  53 
App.  Div.  140,  65  N.  Y.  Supp.  894; 
Louisville  &  N.  R.  Co.  v.  Brinker- 
hofif,  119  Ala.  606,  24  So.  892;  People 
V.  Chee  Kee,  61  Cal.  404. 

Contra.  —  Although  the  almanac 
is  part  of  the  law  of  England  it  does 
not  follow  that  all  which  is  printed 
in  every  almanac  is  part  of  it,  and 
the  time  of  the  rising  and  the  setting 
of  the  sun  is  not  part  of  the  almanac 
which  is  annexed  to  the  common 
prayer  book,  this  being  the  one  rec- 
ognized bv  the  courts.  Tutton  v. 
Darke,  5  H.  &  N.  (Eng.)  647.  Cit- 
ing Reg.  V.  Dyer,  6  Mod.  (Eng.) 
41 ;  Brough  v.  Perkins,  6  Mod. 
(Eng.)   81. 

The  court  does  not  judicially 
know  that  4:10  p.m.  in  the  month  of 
November  would  be  after  sunset. 
Collier  V.  Nokes,  2  Car.  &  K.  1012, 
61  E.  C.  L.  1012. 

76.  Mobile  &  B.  R.  Co.  v.  Ladd, 
92  Ala.  287,  9  So.  169;  People  v. 
Mayes,  113  Cal.  618,  45  Pac.  860; 
Case  V.  Perew,  46  Hun  (N.  Y.)  57; 
Munshower  v.  State,  55  Md.  11,  39 
Am.  Rep.  414;  State  v.  Morris,  47 
Conn.  179. 

77.  The  court  will  take  judicial 
notice  that  it  is  not  daylight  at  3  :20 
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9.  Qualities  and  Properties  of  Common  Substances.  —  A.  Gicn- 
KKAiXY.  —  Courts  take  notice  of  the  well-known  (lualities  and  prop- 
erties of  common  substances.^"  Such  judicial  knowledge,  however, 
does  not  extend  to  alleged  qualities  and  properties  whose  existence 
is  not  a  matter  of  general  knowledge,  but  is  a  proper  subject  of 
evidenced" 


a.m.  on  October  12th.  Cincinnati,  II. 
&  1.  R.  Co.  V.  Worthington,  30  Ind. 
App.  663,  65  N.  E  557,  66  N.  E.  478. 

78.  Illinois  C.  R.  Co.  v.  Butler, 
69  111.  App.   128. 

Tobacco.  —  In  the  matter  of  Jacobs, 
98  N.  Y.  98,  50  Am.  Rep.  636,  the 
court  took  judicial  notice  of  the 
nature  and  qualities  of  tobacco. 

The  Nauseating  Effects  of  To- 
bacco when  swallowed  are  a  matter 
of  common  knowledge,  and  there- 
fore of  judicial  notice.  State  v. 
Johnson,  118  Mo,  491,  24  S.  W. 
229,  40  Am.  St.  Rep.  405. 

Explosives —  That  the  operation 
of  blasting  with  dynamite  is  "  in- 
trinsically dangerous "  is  a  matter 
of  judicial  notice.  Norwalk  Gas- 
light Co.  V.  Borough  of  Norwalk,  63 
Conn.  495,  527,  28  Atl.  2^.  Like- 
wise that  the  use  of  dynamite  in  the 
work  of  excavating  a  tunnel  un- 
derneath the  buildings  of  a  city  is 
intrinsically  dangerous,  no  matter 
how  much  care  is  used.  Fitzsimons 
V.  Braun,  199  111.  390,  65  N.  E.  249, 
59  L.  R.  A.  421. 

That  Natural  Illuminating  Gas 
Is  Explosive  and  a  dangerous 
agency  will  be  judicially  noticed  as 
a  matter  of  common  knowledge. 
Jamieson  v.  Indiana  Nat.  Gas  & 
Oil  Co.,  128  Ind.  555,  28  N.  E.  76, 
12  L.  R.  A.  652.  "  Courts  will  take 
judicial  notice  of  the  qualities  of 
such  things  as  artificial  gas,  kero- 
sene, gunpowder,  dynamite,  or  the 
like."  See  also  Alexandria  Min.  Co. 
V.  Irish,  16  Ind.  App.  534,  44  N.  E. 
680. 

In  Mississinewa  Min.  Co.  v.  Pat- 
ton,  129  Ind.  472,  28  N.  E.  1 1 13, 
28  Am.  St.  Rep.  203,  the  court  said : 
"  We  cannot  know  that  natural  gas 
will  not  pass  under  the  soil  from  a 
street  main  to  a  house  in  sufficient 
quantities  to  cause  an  explosion. 

That  volatile  oils  subjected  to 
heat  will  produce  gases  is  judicially 
noticed.     Fuchs     v.    St.     Louis,     133 
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Mo.  168,  31  S.  W.  115,  34  S.  W.  508. 

Coal  Oil  is  judicially  known  to  be 
inflammable.  "  Courts  do  not  re- 
quire proof  that  fire  will  burn,  or 
powder  explode,  or  gas  illuminate, 
or  that  many  other  processes  in  na- 
ture and  art  produce  certain  known 
effects."     State  v.  Hayes,  78  Mo.  307. 

But  see  Wood  v.  North  Western 
Ins.  Co.,  46  N.  Y.  421,  holding  that 
the  court  could  judicially  know  that 
kerosene  is  always  inflammable,  as 
this  word  is  used  in  an  insurance 
policy,  i.  e.,  explosive. 

79.  A  court  does  not  take  judi- 
cial notice  that  fine  gold  dust  im- 
pregnated with  sulphur,  when  com- 
bined with  the  air  and  the  gas 
liberated  from  coal,  is  a  dangerous 
explosive.  Cherokee  &  Pittsburgh 
Coal  &  Min.  Co.  v-  Wilson,  47  Kan. 
460,  28  Pac.   178. 

Whether  kerosene  oil  is  a  refined 
coal  oil  or  a  refined  earth  oil  is 
not  a  matter  for  judicial  notice,  but 
must  be  proved.  Bennett  v.  North 
British  &  M.  Ins.  Co.,  8  Daly  (N. 
Y.)  471. 

The  court  cannot  base  its  decision 
upon  its  own  knowledge  of  the 
dangerous  qualities  of  camphene 
without  proof  of  such  qualities. 
Wilkie  V.  Bolster,  3  E.  D.  Smith 
(N.  Y.)   327. 

Inflammable  Liquids.  —  Gin  and 
turpentine  are  not  judicially  known 
to  be  "inflammable  liquids"  as  that 
term  is  used  in  an  insurance  policy. 
Mosley  v.  Vermont  Mut.  F.  Ins.  Co., 
55  Vt.   142.     See  preceding  note. 

"  Burning  Fluid  "  or  "  Chemical 
Oil."  —  The  court  cannot  know 
without  proof  that  kerosene  is  a 
"burning  fluid"  or  "chemical  oil" 
as  those  terms  are  used  in  an  insur- 
ance policy.  Mark  v.  National  F. 
Ins.  Co.,  24  Hun  (N.  Y.)  565,  citing 
Wood  V.  North  Western  Ins.  Co., 
46  N.  Y.  421.  Whether  benzine  is  a 
"  burning  fluid  "  or  "  chemical  oil  "  as 
those  terms  are  used  in  an  insurance 
policy  is  a  matter  for  judicial  notice. 
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B.  Spirituous,  Vinous,  Malt  and  Intoxicating  Liquors.  —  a. 
Generally.  —  Where  these  terms  are  used  in  a  statute,  courts  must 
judicially  notice  what  they  mean;*"  they  will  also  take  notice  as  a 
matter  of  common  knowledge  that  certain  liquors  are  spirituous  or 
malt  in  character,*^  and  likewise  that  all  intoxicating  liquors  are 
not  necessarily  either  spirituous,  vinous  or  malt  as  these  terms  are 
commonly  used.^-  Some  courts  refuse  to  judicially  notice  that  all 
malt  liquors  are  intoxicating.^" 

b.  Intoxicating  Liquors.  —  (1.)  Generally.  • —  There  are  certain 
liquors  the  properties  and  the  effects  of  which  are  so  well 
known  that  courts  and  juries  may  judicially  notice  that  they 
are  intoxicating.***  Alcohol,**^  and  those  liquors  in  which 
it    is    known    to    be    the    principal    ingredient,    such    as    whisky^° 


Mears  v.  Humboldt  Ins.  Co.,  92 
Pa.  St.   15. 

The  Natural  Color  and  Appear- 
ance of  Oleomargarine  is  a  matter 
of  which  the  courts  cannot  take 
judicial  notice.  People  v.  Meyer,  44 
App.   Div.   I,  60  N.  Y.   Supp.  415. 

The  Natural  Color  of  Butter  will 
not  be  judicially  noticed,  since  it 
may  have  various  colors.  People  v. 
Hileman,  58  App.  Div.  571,  69  N. 
Y.   Supp.  66. 

80.  Adler  v.  State,  55  Ala.  16; 
State  V.  JNIurphy,  23  Nev.  390,  48 
Pac.  628;  Blankenship  v.  State,  93 
Ga.  814,  21  S.  E.  130;  Pedigo  v. 
Com.,  24  Ky.  L.  Rep.  1029,  70  S.  W. 

659- 

81.  Whisky  is  judicially  known 
to  be  a  spirituous  liquor.  Frese  v. 
State,  23  Fla.  267,  2  So.  i ;  Wall  v. 
State,  78  Ala.  417;  Freiberg  v.  State, 
94  Ala.  91,  ID  So.  703;  State  v. 
Murphy,  23  Nev.  390,  48  Pac.  628; 
Hodge  V.  State,  116  Ga.  852,  43  S.  E. 

255- 

Ale  is  judicially  known  to  be  a 
malt  liquor.  Wiles  v.  State,  2i  Ind. 
206. 

82.  The  Court  Cannot  Judicially 
Know  That  Busby's  Bitters,  though 
shown  to  be  intoxicating,  is  a 
spirituous,  vinous  or  malt  liquor  as 
those  words  are  used  in  the  statute, 
"  spirituous  "  in  the  common  accep- 
tation of  the  term  being  equivalent 
to  "  distilled."  Blankenship  v.  State, 
93  Ga.  814,  21  S.  E.  130. 

83.  Klare  v.  State,  43  Ind.  483. 
See  infra,  "  Beer."  See  article 
"  Intoxicating   Liquors." 

84.  That  Ale,  Strong  Beer,  Por- 
ter and  most  of  the  fermented  drinks 


known  in  this  country  and  which 
are  sold  at  public  houses  and  gro- 
ceries by  the  drink,  can  and  do 
produce  intoxication  to  a  greater  or 
less  extent,  and  that  such  is  the 
ordinary  effect  of  their  use  as  a 
beverage,  is  a  matter  of  which  courts 
will  take  judicial  notice.  Board  of 
Com'rs  V.  Taylor,  21   N.   Y.   173. 

Whisky,  Brandy,  Gin,  Ale  and 
Strong  Beer  vvill  be  judicially  recog- 
nized as  intoxicating  liquors.  Rau 
V.  People,  63  N.  Y.  277. 

Rum,     Gin,     and     Brandy See 

Starace  v.  Rossi,  69  Vt.  303,  27  Atl. 
1 109. 

Determining  Intoxicating  Qual- 
ity by  Sight  and  Smell Where  a 

witness  who  had  seen  and  smelled 
the  liquor  in  question  testified  that 
it  was  intoxicating,  it  was  held  that 
the  court  could  not  judicially  know 
that  the  witness  could  not  deter- 
mine this  fact  in  the  manner  stated. 
Haines  v.  Hanrahan,  105  Mass.  480. 
See  article  "  Intoxicating  Liquors." 

85.  Snider  v.  State,  81  Ga.  753, 
7  S.  E.  631,  12  Am.  St.  Rep.  350; 
State  V.  Valure,  95  Iowa  401,  64  N. 
W.  280. 

86.  Schlicht  V.  State,  56  Ind. 
173;  Peterson  v.  State,  63  Neb.  251, 
88  N.  W.  549;  Eagan  v.  State,  53 
Ind.  162;  Aston  v.  State  (Tex. 
Crim.),  49  S.  W.  385. 

See  Bell  v.  State,  91  Ga.  227,  18 
S.  E.  288;  Intoxicating  Liquor 
Cases,  25  Kan.  751 ;  Bradley  v.  State, 
121  Ga.  201 ;  Feldman  v.  Morris,  i 
111.  App.  460. 

Whisky  and  Whisky  Cocktail  are 
judicially  known  to   be  intoxicating. 
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gin,'*^  and  branch ."''  arc  rcco'p^nizcd  as  intoxicating  without  evidence. 

(2.)  Liquors  of  Doubtful  Character. —  When,  liowcvcr,  the  character 
and  properties  of  the  H([uor  in  question  are  doubtful,  courts  refuse 
to  take  notice  of  whetlier  or  not  it  is  intoxicating."'* 

(3.)  Beer.  —  The  courts  are  not  in  harmony  as  to  the  extent  to 
which  they  will  judicially  notice  the  composition  and  qualities  of 
beer.  The  apparent  conflict  is  due  partly  to  a  difference  in  the 
terms  of  the  statutes  under  which  the  actions  involving  this  question 
usually  occur,''"  and  partly  to  the  fact  that  "  beer  "  is  a  somewhat 
generic  term,  covering  various  beverages,  of  which  some  are  malt 
liquors  and  intoxicating,  and  others  are  not.  Some  courts  take 
judicial  notice  that  this  term  when  used  without  a  prefix  means 
in  common  parlance  a  malt  liquor,"^  and  others  go  further  and  judi- 
cially notice  that  when  so  used  it  designates  an  intoxicating  liquor, 
holding  that  testimony  showing  the  sale  of  beer  sufficiently  proves 


United     States     v.     Ash,     75     Fed. 
651. 

87.  Com.  z'.  Peckham,  2  Gray 
(Mass.)  514.  See  Intoxicating 
Liquor   Cases,  25    Kan.    751. 

88.  Apple  Brandy  is  judicially 
known  to  be  intoxicating.  Thomas 
V.  Com.,  90  Va.  92,  17  S.  E.  788. 

Blackberry  Brandy  is  judicially 
known  to  be  an  intoxicating  liquor. 
Fenton  v.   State,   100  Ind.   598. 

89.  Bradley  v.  State,  121  Ga.  201 ; 
Feldman  v.  City  of  Morrison,  i  111. 
App.  460;  State  V.  Scott,  116  N.  C. 
1012,  21  S.  E.  194,  citing  State  v. 
Giersch,  98  N.  C.  720. 

"  If  it  is  not  well  known  and  well 
recognized  by  the  people  generally 
that  a  drink  is  intoxicating,  proof 
of  the  fact  that  it  is  intoxicating 
should  be  required.  If  there  is  a 
new  drink  or  a  beverage  not  so  well 
known,  such  as  '  argaric,'  '  rice  beer  ' 
and  other  drinks  common  under  pro- 
hibition laws,  proof  that  it  is  an 
intoxicating  liquor  would  be  neces- 
sary." Snider  z:  Stale,  81  Ga.  753, 
7  S.  E.  631,  12  Am.  St.  Rep.  350. 

Rice  Beer  is  not  a  sufficiently  well- 
known  liquor  for  the  court  to  judi- 
cially know  whether  or  not  it  is  a 
malt  liquor  and  intoxicating.  Bell 
V.  State,  91  Ga.  227,  iS  S.  E.  288. 

90.  See  Kerkow  z\  Bauer,  15 
Neb.   150,   18  N.  W.  27. 

Indiana  Statute — The  court  judi- 
cially knows  that  beer  is  a  malt 
liquor  and  therefore  intoxicating 
within  the  meaning  of  a  statute  de- 
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fining  intoxicating  liquors  to  include 
malt  liquors.  Myers  v.  State,  93 
Ind.  251,  distiiiguislting  Klare  v. 
State,  43  Ind.  483,  on  the  ground 
that  the  act  under  which  that  case 
was  decided  did  not  define  what 
should  constitute  intoxicating  liquor. 
The  subsequent  cases  of  Lathrope  v. 
State,  50  Ind.  555 ;  Schlosser  v. 
State,  55  Ind.  82;  Shaw  v.  State.  56 
Ind.  18S;  Plunkett  v.  State,  69  Ind. 
68;  Kurz  v.  State,  79  Ind.  488,  are 
explained  on  the  ground  that  the 
■court  in  those  cases  inadvertently 
followed  the  case  of  Klare  v.  State, 
without  observing  that  by  a  change 
in  the  law  malt  liquor  had  been  de- 
fined to  be  intoxicating. 

91.  United  States  v.  Ducoumau, 
54  Fed.  138;  Waller  v.  State,  38 
Ark.  656;  Mullen  v.  State,  96  Ind. 
304 ;  Stout  V.  State,  96  Ind.  407 ; 
Briffitt  z'.  State,  58  Wis.  39,  16  N. 
W.  39,  46  Am.  Rep.  621 ;  Maier  v. 
State,  2  Tex.  Civ.  App.  296,  21  S. 
W.  974. 

It  is  a  matter  of  common  knowl- 
edge that  the  word  "  beer "  when 
used  without  a  prefi.x  signifies  malt 
liquor,  and  that  whenever  malt 
liquor  is  not  intended  to  be  ex- 
pressed by  the  use  of  this  word  some 
prefix  is  used,  such  as  "  root,"  beer, 
"  ginger,"  etc.,  but  when  the  word 
"  beer  "  is  used  it  means  either  com- 
mon, lager  or  bock  beer.  Locke  v. 
Com.,  25  Ky.  L.  Rep.  76,  74  S.  W. 
654;  Pedigo  r.  Com.,  24  Ky.  L.  Rep. 
1029,  70  S.  W.  659. 
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the  sale  of  an  intoxicating  liquor."-  But  some  courts  refuse  to 
notice  that  beer  is  a  malt  liquor;'-'  that  it  is  an  intoxicant,"^  or  that 
malt  liquors  are  always   intoxicating.*^ 

lager  Seer  is  judicially  known  to  be  a  malt  liquor/"'  and  by  some 
courts  is  recognized  as  intoxicating  f  other  courts,  however,  refuse 
to  take  notice  of  its  intoxicating  effect."^ 

(4.)  Cider.  —  The  method  of  producing  cider  and  its  general  con- 
stituents are  matters  of  common  knowledge,  and  hence  are  judicially 
noticed,""  but  courts  do  not  know  judicially  that  it  is  intoxicating^ 
unless  it  is  shown  to  be  fermented,^  nor  do  they  judicially  know 
that  it  is  a  vinous  or  spirituous  liquor.^ 


92.  Sothman  v.  State,  66  Neb. 
3Q2,  92  N.  W.  303 ;  Kerkow  v.  Bauer, 
15  Neb.  150,  18  N.  W.  27;  State  v. 
Effinger,  44  Mo.  App.  81 ;  Waller  v. 
State,  38  Ark.  656;  Briffitt  v.  State, 
58  Wis.  39,  16  N.  W.  39,  46  Am. 
Rep.  621,  citing  Nevin  v.  Ladue,  3 
Denio  (N.  Y.)  437.  See  Maier  v. 
State,  2  Tex.  Civ.  App.  296,  21  S. 
W.  974. 

93.  State  v.  Beswick,  13  R.  I. 
211,  13  Am.  Rep.  26;  Netso  v.  State, 
24  Fla.  363,  5  So.  8,  I  L.  R.  A.  825. 

94.  State  v.  Beswick,  13  R.  I. 
211,  13  Am.  Rep.  26;  Netso  v.  State, 
24  Fla.  363,  5  So.  8,  I  L.  R.  A.  825 ; 
DuVall  V.  City  Council  of  Augusta, 
115  Ga.  813,  42  S.  E.  265. 

Beer  is  not  judicially  known  to 
be  intoxicating,  since  it  is  a  matter 
of  common  knowledge  that  there  are 
beverages  containing  neither  malt 
nor  other  intoxicating  ingredients 
which  are  called  beer.  State  v. 
Sioux  Falls  Brew.  Co.,  5  S.  D.  39, 
S8  N.  W.  I,  26  L.  R.  A.  138.  Citing 
Blatz  V.  Rohrback,  116  N.  Y.  450,  2Z 
N.  E.  1049;  Hansberg  v.  People,  120 
111.  21,  8  N.  E.  857;  State  v.  Bes- 
wick, 13  R.  I.  211 ;  Kerkow  v.  Bauer, 
15  Neb.  150,  18  N.  W.  27. 

95.  Eaves  v.  State,  113  Ga.  749, 
39  S.  E.  318;  Netso  V.  State,  24 
Fla.  363,  5  So.  8,  I  L.  R.  A.  825, 
distinguishing  New  York  cases  as 
being  based  upon  a   statute. 

96.  Tinker  v.  State,  90  Ala.  647, 
8  So.  855;  Watson  v.  State,  55  Ala. 
158;  State  If.  Goyette,  11  R.  I.  592; 
Pedigo  V.  Com.,  24  Ky.  L.  Rep.  1029, 
70  S.  W.  659. 

97.  State  v.  Church,  6  S.  D.  89, 
60  N.  W.  143;  State  V.  Sioux  Falls 
Brew.  Co.,  5  S.  D.  39,  58  N.  W.  i, 
26  L.  R.  A.   138. 


98.  People  v.  Schewe,  29  Plun 
(N.  Y.)  122;  People  v.  Hart,  24 
How.  Pr.  (N.  Y.)  289.  See  also 
DuVall  V.  City  of  Augusta,  115  Ga. 
813,  42  S.  E.  265. 

"  As  to  such  well-known  bever- 
ages as  whisky,  brandy,  gin,  ale  and 
strong  beer  the  courts  without  proof, 
acting  upon  their  own  knowledge  de- 
rived from  observation,  will  take 
notice  that  they  are  intoxicating, 
and  will  therefore  require  no  proof 
of  the  fact  .  .  .  But  there  are 
doubtless  intoxicating  beverages 
which  are  not  so  well  known  and 
of  whose  character  the  courts  could 
not  take  judicial  notice,  and  more 
intoxicating  beverages  may  yet  be 
discovered.  As  to  all  such,  when 
one  is  charged  with  selling  them  in 
violation  of  law  there  must  be  proof 
that  they  are  intoxicating  before  a 
conviction  can  be  had.  Hitherto  the 
courts  have  not  been  willing  to  take 
notice  that  lager  beer  is  intoxicating, 
but  have  submitted  the  question 
when  controverted  to  the  jury  to  be 
determined  upon  the  evidence." 
Rau  V.  People,  63  N.  Y.  277. 

99.  Eureka  Vinegar  Co.  v.  Ga- 
zette Printing  Co.,  35  Fed.  570. 

1.  Feldman  v.  City  of  Morrison, 
I  111.  App.  460. 

Peach  Cider  is  not  judicially 
known  to  be  intoxicating.  City  of 
Topeka  V.  Zufall,  40  Kan.  47,  I9 
Pac.   359- 

2.  It  is  a  matter  of  common 
knowledge  that  fermented  cider 
contains  alcohol,  and  that  alcohol  in- 
toxicates. State  V.  Valure,  95  Iowa 
401,  64  N.  W.  280. 

3.  Com.  V.  Reyburg,  122  Pa.  St. 
299,   16  Atl.  351. 
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(5.)  "Wine  is  judicially  recognized  to  be  intoxicating/  thougli  it  has 
been  held  to  the  contrary.'' 

(6.)  Drugs,  Etc.  —  Liquids  which  are  primarily  not  designed  for 
use  as  beverages  are  not  generally  recognized  as  intoxicating,  with- 
out proof,"  though  Jamaica  ginger  has  been  judicially  recognized 
as  spirituous  and  intoxicating." 

10.  Art,  Science  and  Invention.  —  A.  Generally.  —  Those  mat- 
ters of  art^  and  science"  which  are  generally  known  and  recognized 


4.  Wolf  V.  State,  59  Ark.  297,  2y 
S.  VV.  77 ;  Caldwell  v.  State,  43  Fla. 
S45>  30  So.  814.  See  Jackson  v. 
State,  19  Ind.  312,  which  is  dis- 
tinguished in  Klare  v.  State,  43  Ind. 

483. 

Wine  is  judicially  known  to  be  m- 
toxicating  in  the  same  way  as  are 
rum,  gin  and  brandy.  Starace  v. 
Rossi,  69  Vt.  303,  27  Atl.  1109;  State 
V.  Barron,  27  Vt.  57. 

Under  the  New  H'ampshire  stat- 
ute wine  is  judicially  known  to  be 
intoxicating.  Jones  v.  Surprise,  64 
N.  H.  243. 

Port  Wine  is  judicially  known-to 
be  intoxicating.  State  v.  Packer,  80 
N.  C.  439. 

5.  Courts  do  not  judicially  know 
that  domestic  blackberry  wine  is 
necessarily  intoxicating.  Loid  v. 
State,   104  Ga.  726,  30  S.  E.  949. 

6.  Those  preparations  which,  al- 
though containing  alcohol,  are 
known  and  used  as  medicines,  toilet 
articles  and  for  culinary  purposes 
are  not  judicially  known  to  be  in- 
toxicating, but  this  is  a  question  of 
fact  for  the  jury.  Intoxicating 
Liquor  Cases,  25  Kan,  751.  See 
Blankenship  v.  State,  93  Ga.  814,  21 
S.  E.  130. 

7.  Mitchell  v.  Com.,  21  Ky.  L. 
Rep.  222,  51  S.  W,  17. 

8.  See  infra.  "  Patents,"  and  the 
cases  in  the  following  notes.  See 
also  Lumley  v.  Gye,  2  E.  &  B. 
(Eng.)  216,  267;  City  of  Topeka  v. 
Zufall,  40  Kan.  47,  19  Pac.  359. 

"A  judge  has  a  legal  right,  and  it 
is  his  duty,  to  take  judicial  notice 
of  such  matters  of  science,  art  and 
mechanism  and  things  of  common 
knowledge  as  are  involved  in  cases 
brought  before  him  for  determina- 
tion." Carter  Mach.  Co.  v.  Hanes, 
70  Fed.  859. 

That  Lithographing  Is  an  Art 
which  requires  a  high  degree  of 
skill  is  a  matter  of  common  knowl- 

Vol.  VII 


edge  which  is  judicially  known. 
Beck  &  Pauli  Lithographing  Co.  v. 
Evansville  Brew.  Co.,  25  Ind.  App. 
662,  58  N.  E  859. 

Photography That    photography 

produces  correct  likenesses  is  judi- 
cially noticed.  Udderzook  v.  Com., 
76  Pa.  St.  340;  Cowley  v.  People, 
83  N.  Y.  464,  38  Am.  Rep.  464. 

Courts  take  judicial  notice  of  the 
art  of  photography,  the  mechanical 
and  chemical  process  employed,  the 
scientific  principles  on  which  they 
are  based  on  the  results.  Luke  v. 
Calhoun  Co.,  52  Ala.   115. 

9.  Viemeister  v.  White,  179  N. 
Y.  235,  72  N.  E.  97;  Brown  v.  Piper, 
91  U.  S.  27 ',  Grimes  v.  Eddy,  126 
Mo.  1 63,  28  S.  W.  756,  47  Am.  St. 
Rep.  653,  26  L.  R.  A,  688;  St.  Louis 
Gas  Light  Co.  v.  American  F.  Ins. 
Co.,  22>  J^io.  App.  348,  2^',  Poor  v. 
Watson,  92  Mo.  App.  89.  See  State 
V.  Main,  69  Conn.  123,  27  Atl.  80, 
61  Am.  St.  Rep.  30,  36  L.  R.  A. 
623;  City  of  Topeka  v.  Zufall,  40 
Kan.  47,  19  Pac.  359. 

"  Courts  are  bound  to  take  judicial 
notice  ...  of  such  matters  of 
science  as  are  well  known  to  all  men 
of  common  understanding  and  in- 
telligence." Eureka  Vinegar  Co.  v. 
Gazette  Printing  Co.,  35  Fed.  570, 
holding  that  the  meaning  of  the 
word  "  cider,"  its  method  of  produc- 
tion and  its  general  constituents  are 
matters  of  common  knowledge  of 
which  no  court  would  be  justified  in 
affecting  ignorance. 

Mathematics —  Courts  will  take 
judicial  notice  of  ordinary  mathe- 
matical propositions  as  they  are 
bound  to  take  judicial  notice  of  all 
scientific  facts  which  universal  ex- 
perience has  rendered  axiomatic. 
That  rule,  however,  cannot  be  made 
applicable  to  the  ascertainment  of 
the  net  value  of  an  insurance  policy 
depending  partly  on  extraneous  facts 
and'  partly  on  the  accuracy  of  an  in- 
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will  be  judicially  noticed,  even  though  the  court  may  be  actually 
uninformed  regarding  them,  but  matters  of  this  nature  which  are 
not  fairly  well  settled  and  are  seriously  controverted  cannot  be 
judicially  known. ^" 

B.  Patents.  —  a.  Novelty  of  Device  or  Mechanism.  —  In 
infringement  suits  and  other  proceedings  in  which  the  validity  of 
a  patent  is  questioned  for  a  lack  of  novelty  or  invention,  the  court 
may  take  judicial  notice  of  the  previous  state  of  the  art/^  so  far 


direct  computation.  Price  v.  Con- 
necticut Mut.  L.  ins.  Co.,  48  Mo. 
App.  281,  295. 

The  science  of  mensuration  is  a 
branch  of  pure  mathematics  with 
which  the  court  is  presumed  to  be  ac- 
quainted. Scanlan  v.  San  Francisco 
&  S.  J.  &  V.  R.  Co.  (CaL),  55  Pac. 
694. 

Ice  Cream  Freezer The  natural 

law  upon  which  its  operation  and 
usefuhiess  depend  is  judicially  no- 
ticed.    Brown  v.  Piper,  91  U.  S.  37- 

The  Variation  and  Shifting  of  the 
Magnetic  Meridian  ''  is  one  of  those 
principles  acknowledged  by  scien- 
tific men  which  this  court  are  bound 
to  notice  as  relative  to  surveys  as 
much  as  they  would  be  bound  to 
notice  the  laws  of  gravitation,  the 
descent  of  the  waters,  the  diurnal 
revolution  of  the  earth,  or  the 
change  of  seasons,  in  cases  where 
they  would  apply."  Bryan  v.  Beck- 
ley,  Litt.  Sel.  Cas.  (Ky.)  91,  12 
Am.  Dec.  276. 

Inspection  of  Meat In  Minne- 
sota 2:  Barber,  136  U.  S.  313,  321, 
it  was  held  that  the  court  could  not 
take  judicial  notice  of  the  alleged 
fact  that  the  only  way  to  determine 
the  condition  of  meat  is  to  inspect 
the  animals  immediately  previous 
to    their    slaughter. 

Methods  of  Decomposing  Sewage. 
It  is  a  matter  of  common  knowl- 
edge that  there  are  practicable 
methods  for  the  decomposition  and 
practical  destruction  of  the  solid 
portions  of  sewage  before  delivering 
them  into  open  water  courses. 
Winchell  r.  City  of  Waukesha,  no 
Wis.  loi,  85  N.  W.  668.  See  also 
Bennett  v.  City  of  ^Marion,  119  Iowa 
473,  93  N.  W.  558. 

What  Vaccination  Consists  Of  is  a 
fact  of  common  knowledge  as  to 
which  evidence  is  unnecessary  and 
immaterial,  and  its  exclusion  there- 


fore  not   error.     Com.    v.    Pear,    183 
Mass.  242,  66  N.  E.  719- 

The  court  knows  that  a  cadaver 
which  has  been  moldering  in  the 
ground  for  four  years  is  worthless 
as  an  anatomical  specimen  and  could 
not  be  used  for  scientific  purposes. 
Gibson  v.  Powell,  96  Mo.  App.  681, 
70  S.  W.  935- 

10.  Scientific  facts  concerning 
which  men  in  that  particular  branch 
of  learning  widely  differ  cannot  be 
noticed  judicially.  St.  Louis  Gas 
Light  Co.  V.  American  F.  Ins.  Co., 
33   Mo.  App.   348,  368. 

11.  Safeguard  Account  Co.  v. 
Wellington,  86  Fed.  146;  Covert  v. 
Travers  Bros.  Co.,  70  Fed.  788  (no- 
ticing the  old  method  of  looping  and 
splicing  ropes  and  winding  and  in- 
terweaving the  strands  thereof)  ; 
Western  Mineral  Wool  Insulating 
Fiber  Co.  v.  Globe  Mineral  Wool 
Co.,  75  Fed.  400  (that  mineral  wool 
has  been  for  many  years  manufac- 
tured from  the  slag  taken  from  blast 
furnaces)  ;  Parsons  v.  Seelye,  100 
Fed.  452  (citing  Potts  v.  Creager. 
155  U.  S.  597,  605 ;  Risdon  Iron  & 
Locomotive  Works  v.  Medart,  158 
U.  S.  68,  81,  84;  Richards  v.  Ele- 
vator Co.,  is8  U.  S.  299,  303;  Office 
Specialty  ^^Ifg.  Co.  v.  Fenton  Metal- 
lic Mfg.  Co.,  174  U.  S.  492,  497)- 

On  Demurrer —  The  court  may 
exercise  the  function  of  judicial  no- 
tice on  the  hearing  of  a  demurrer  to 
the  bill.  American  Fibre-Chamois 
Co.  V.  Buckskin-Fibre  Co.,  72  Fed. 
508;  Lamson  Consol.  Service  Co.  v. 
Siegel-Cooper  Co.,  106  Fed.  734. 
But  only  as  to  those  matters  which 
are  indisputable.  New  York  Belt- 
ing and  Packing  Co.  v.  New  Jersey 
Car   Spring  Co.,    137  U.    S.  445. 

"  The  Court  May  Refresh  and 
Strengthen  Its  Recollection  and 
impressions  of  what  facts  were  of 
common   and   general   knowledge   at 
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as  it  is  a  matter  of  common  knowledge,^'-  and  of  whether  the  device 
or  meclianism  in  question  was  previously  in  common  use.''"' 

b.  Previous  Patents  will  not  be  noticed  judicially/^  though  referred 


the  time  of  the  application  for  the 
patent  by  reference  to  any  printed 
source  of  general  information  which 
is  known  to  the  court  to  be  rehable 
and  to  have  been  published  prior  to 
the  application  for  the  patent."'  By 
Taft,  J.,  American  Fibre-Chamois 
Co.  r.  Buckskin-Fibre  Co.,  72  Fed. 
508. 

12.  New  York  Belting  &  Pack- 
ing Co.  V.  New  Jersey  Car  Spring 
Co.,  137  U.  S.  445  (refusing  to  take 
judicial  notice  of  various  designs  of 
rubber  mats  which  may  have  come 
under  his  observation)  ;  Cleveland 
Faucet  Co.  7'.  Vulcan  Gas  Co.,  72 
Fed.  505;  Kaolatype  Engraving  Co. 
7'.  Hoke,  30  Fed.  444;  American 
Fibre-Chamois  Co.  v.  Buckskin- 
Fibre  Co.,  72  Fed.  508  (holding  that 
the  method  of  rendering  wood-fibre 
paper  soft  and  pliable  without  injury 
to  its  strength  and  smoothness  not 
to  be  a  matter  of  common  knowl- 
edge) ;  Patent  Button  Co.  v.  Con- 
solidated Fastener  Co.,  84  Fed.  189; 
Davock  V.  Chicago  &  N.  W.  R. 
Co.,  69  Fed.  468  (refusing  to  take 
judicial  notice  of  the  previous  meth- 
ods of  joining  rails  and  the  practical 
difficulties  in  such  process). 

13.  King  V.  Gallun,  109  U.  S.  99; 
Phillips  V.  Detroit,  in  U.  S.  604 
(method  of  constructing  pave- 
ments) ;  Terhune  v.  Phillips,  99  U. 
S.  592  (previous  general  use  of 
metal  corner  sockets  on  show 
cases)  ;  Black  Diamond  Co.  v.  Ex- 
celsior Co.,  156  U.  S.  611  (that 
hoppers  with  chutes  beneath  them 
are  in  common  use  for  many  pur- 
poses) ;  Farmers'  Mfg.  Co.  v. 
Spruks  Mfg.  Co.,  119  Fed.  594; 
Lamson  Consolidated  Service  Co.  v. 
Siegel-Cooper  Co.,  106  Fed.  734; 
Soehner  v.  Favorite  Stove  &  Range 
Co.,  84  Fed.  182  (noticing  as  a 
matter  of  common  knowledge  that 
previous  to  the  invention  claimed 
to  be  infringed  box  stoves  were  in 
general  use,  possessing  all  the  ad- 
vantages of  form  and  appearance  to 
be  gained  by  the  complainant's  in- 
vention). 

"  Courts  in  determining  the  valid- 
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ity  of  a  patent  will  take  judicial  no- 
tice of  matters  of  common  knowl- 
edge relating  to  the  state  of  the  art. 
(Citing  Richards  v.  Elevator  Co., 
U.  S.,  15  Sup.  Ct.  831).  .  .  . 
The  rule  suggested  by  Judge  Blodg- 
ett  in  Manufacturing  Co.  v.  Adkins, 
36  Fed.  564,  imposes  a  proper  limi- 
tation, to-wit,  that  the  court  must 
keep  strictly  within  the  field  of  com- 
mon knowledge,  and  the  judge  must 
be  careful  to  distinguish  between 
his  own  special  knowledge  and  what 
he  considers  to  be  the  knowledge  of 
others  in  the  field  or  sphere  where 
the  device  is  used.  '  But  when  the 
judge  before  whom  rights  are 
claimed  by  virtue  of  a  patent  can 
say  from  his  own  observation  and 
experience  that  the  patent  device  is 
in  principle  and  mode  of  operation 
only  an  old  and  well-known  device 
in  common  use,  he  may  act  upon 
such  knowledge.  The  case  must, 
however,  be  so  plain  as  to  leave  no 
room  for  doubt.'  "  Heaton  Penin- 
sula Button-Fastener  Co.  v.  Schocht- 
meyer,  69  Fed.  952;  Ferris  v.  Batch- 
ellor,  70  Fed.  714  (noticing  as  a 
matter  of  common  knowledge  that 
ordinary  cords  or  tapes  had  been 
flexibly  sewed  on  to  gloves  and 
shoes  for  the  past  twenty  years)  ; 
Buckingham  v.  Springfield  Iron  Co., 
51  Fed  236  (noticing  as  a  matter  of 
common  knowledge  that  at  the  date 
of  the  patent  in  question  the  use  of 
flanges  or  ribs  to  strengthen  wooden 
or  metal  bars  or  beams  was  a  com- 
mon practice). 

Ice  Cream  Freezer — The  court 
will  take  judicial  notice  of  the  com- 
mon use  of  the  ice  cream  freezer 
and  the  natural  law  upon  which  its 
operation  and  usefulness  depend,  al- 
though this  fact  is  not  pleaded  or 
proved  as  a  defense  for  the  in- 
fringement of  a  patent  upon  a  mech- 
anism for  preserving  meat  by  the 
same  process.  Brown  v.  Piper,  91 
U.  S.  37- 

14.  Bottle  Seal  Co.  v.  De  La 
Vergne  Bottle  &  Seal  Co.,  47 
Fed.  59. 
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to  by  number,^''  except,  perhaps,  where  a  series  of  patents  has  come 
to  be  a  matter  of  general  knowledge.^" 

11.  Weights  and  Measures,  —  Weights  and  measures  estabhshed 
by  law,  and  those  in  universal  use,  will  be  judicially  noticed,^'  but 
courts  cannot  take  notice  of  locaP**  or  varying  and  uncertain^**  rules. 

12.  Currency,  Coins  and  Value.  —  A.  Generally.  —  Matters  of 
general  knowledge  relating  to  the  currency  of  the  state  or  country 
are  judicially  noticed.-"  Courts  take  notice  of  the  meaning  of  the 
term  "  currency  "  as  used  in  contracts,  and  the  changes  in  its  char- 
acter and  value  which  may  have  occurred  since  the  contract  was 


15.  Cleveland  Faucet  Co.  v.  Vul- 
can Gas  Co.,  72  Fed.  505. 

16.  There  may  be,  with  reference 
to  a  particular  subject-matter,  such 
a  mass  of  patents,  covering  so  long 
a  period,  that  they  may  be  taken 
to  have  become  part  of  the  com- 
mon knowledge  which  the  court 
shares.  So  also  a  mass  of  patents, 
continued  for  a  long  period,  may  so 
clearly  indicate  such  a  state  of  the 
art  as  to  be  sufficient  to  invalidate 
a  patent,  precisely  as  the  common 
state  of  the  practical  arts  existing 
throughout  the  community  may  in- 
validate it.  Of  course,  under  such 
circumstances,  in  neither  the  one 
case  nor  the  other  need  the  defense 
be  specially  pleaded  under  the  stat- 
ute. This  court  has  several  times 
said  that  it  cannot  assume  to  take 
notice  of  special  facts,  within  a  lim- 
ited and  peculiar  field,  like  that 
which  the  appellee  seeks  to  bring 
to  our  attention.  ...  It  is  plain 
that  the  state  of  the  art  of  which  the 
court  may  take  judicial  notice,  and 
as  to  which  it  can  be  assisted  by  the 
statements  of  the  parties  or  their 
counsel,  without  proofs  furnished  in 
accordance  with  the  rules  of  law, 
is  matter  of  general  knowledge,  and 
such  judicial  notice  cannot  extend 
to  a  single  patent,  relating  to  a  par- 
ticular fact  in  a  limited  art."  Par- 
sons V.  Seelye,  100  Fed.  452. 

17.  Hockin  v.  Cooke,  4  T.  R. 
314;  Mays  V.  Jennings,  4  Humph. 
(Tenn.)  102;  i  Greenl.  Ev.,  §5; 
Reed  v.  McWhinnie,  27  U.  C.  Q.  B. 
289;  South  &  North  Alabama  R. 
Co.  V.  Wood,  74  Ala.  449,  49  Am. 
Rep.  819.  See  also  Putnam  v. 
White,  76  Me.  551. 

18.  Evans  v.  IMyers,  25  Pa.  St. 
114;  Noble  V.  Durrell,  3  T.  R.  271; 


Mays  V.  Jennings,  4  Humph.  (Tenn. ) 
102. 

19.  The  Rule  for  the  Measure- 
ment of  Corn  in  the  Shuck  will  not 
be  judicially  noticed.  South  &  North 
Alabama  R.  Co.  v.  Wood,  74  Ala. 
449,  49  Am.  Rep.  819,  holding  that 
the  court  could  not  judicially  notice 
whether  or  not  a  box  car  28  x  8  x  4 
feet  could  hold  300  bushels  of  corn 
in  the  shuck. 

20.  See  infra,  "  History.  —  Circu- 
lating ^Medium." 

The  current  coin  of  the  country 
will  be  judicially  recognized  whether 
established  by  law  or  by  immemorial 
usage.  "  The  courts  will  also  judi- 
cially notice  the  character  of  the 
circulating  medium  and  the  popular 
language  in  relation  to  it.  3  Mon. 
149,  5  do  547.  Also  that  bank  notes 
circulate  as  money  in  the  com- 
munit}'.  But  the  current  value  or 
rate  of  exchange  of  bank  notes  at 
any  particular  period  will  not  be  ju- 
dicially noticed.  5  Mon.  336."  Shaw 
V.  State,  3  Sneed   (Tenn.)  86. 

The  court  takes  judicial  notice  of 
the  fact  that  there  are  classes  of  notes 
and  bills  other  than  bank  bills  in 
circulation  as  money.  Hart  v. 
State,  55  Ind.  599. 

In  Letcher  v.  Kennedy,  3  J.  J. 
Marsh.  (Ky.)  701,  it  was  held  that 
the  court  could  not  take  judicial  no- 
tice of  the  fluctuations  in  the  value 
of  the  notes  of  the  Bank  of  the 
Commonwealth.  To  the  same  eflfect 
Feemster  v.  Ringo,  5  Mon.  (Ky.) 
336.  See  also  Morris  v.  Edwards, 
I  Ohio  189,  207. 

Whether  the  bank  notes  of  a  par- 
ticular bank  circulated  as  currency 
is  not  a  matter  of  judicial  notice. 
Williams  v.  Union  Bank,  2  Humph. 
(Tenn.)    339. 

Vol.  VTI 


906 


JUDICIAL  X  OTIC  a. 


made,-^  The  coins  and  pajjcr  currency  established  by  conjijress,  and 
their  face  vahie,  are  jucHcially  noticed;--  so  also  is  their  actual  value 
in  the  commercial  world.'--'  The  value  of  foreign  currency  may  also 
be  judicially  known  when  it  is  a  matter  of  common  knowledge.-' 
Money  is  judicially  known  to  be  a  thing  of  value,  and  in  criminal 
prosecutions  this  fact  need  not  be  alleged  or  proved.-^ 

B.  Legal  Tender.  —  Courts  are  bound  to  know  what  is  by  law 
made  legal  tender.-'' 

13.  Phenomena  of  Vegetable  Life.  —  Courts  take  judicial  notice 
•of  those  phenomena  of  vegetable  life  which  are  matters  of  general 
knowledge  within  their  own  jurisdictions.-^ 


21.  Lampton  v.  Haggard,  3  Mon. 
(Ky.)    149;  Dillard  v.  Kvans,  4  Ark. 

175- 

In  Farwell  v.  KenneU,  7  ^lo.  595, 
the  court  judicially  noticed  that  the 
term  "  currency "  as  used  in  a  note 
did  not  mean  cash  or  specie  because 
at  the  time  the  note  was  made  the 
value  of  currency  was  below  that  of 
specie.  "Courts  will  judicially  take 
notice  in  what  light  the  medium  or 
subject-matter  of  payment  of  a  note 
or  bill  is  regarded  in  common  un- 
derstanding;" citing  Judah  v.  Har- 
ris, 19  Johns.  (N.  Y.)  I44,_  and 
quoting  from  Luber  v.  Goodrich,  5 
Cow.  (N.  Y.)  126.  "We  may  of- 
ficially take  notice  that  our  own 
bank  paper  is  not,  in  conformity 
with  common  usage  and  common 
understanding,  regarded  as  _  cash. 
But  we  cannot  be  supposed  judicially 
to  know  the  value  of  the  paper  cur- 
rency of  other  states." 

22.  Courts  will  take  judicial  cog- 
nizance of  the  various  denominations 
and  the  denominational  value  of 
coins  issued  under  authority  of  the 
United  States.  Ector  v.  State,  120 
Ga.  543,  48  S.  E.  315-  See  also 
United  States  v.  Burns,  5  McLean 
23,  24  Fed.   Cas.  No.  14,691. 

The  court  and  jury  judicially 
know  that  a  gold  coin  of  the  de- 
nomination of  $10  is  an  eagle.  Daily 
V.    State,   ID  Ind.   536. 

Courts  judicially  notice  the  value 
of  United  States  treasury  notes  as 
established  by  act  of  congress. 
State  V.  Moseley,  38  Mo.  380; 
Sanchez  v.  State,  39  Tex.  Crim. 
389,  46  S.  W.  249.  See  also  Collins 
V.   People,  39  111.  233. 

23.  In  Perrit  v.  Crouch,  5  Bush 
(Ky.)  199,  the  court  took  judicial 
notice  of  the  fact  that  United  States 
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treasury  notes  were  not  worth  their 
face  value. 

The  court  judicially  knows  that 
paper  currency  of  the  United  States 
is  prima  facie  of  a  commercial  value 
equal  to  that  imported  by  its  face. 
Gady  V.  State,  83  Ala.  51,  3  So.  329. 

Value  of  Gold.  —  In  United  States 
V.  American  Gold  Coin,  Woolw. 
217,  24  Fed.  Cas.  No.  14,439,  it 
was  held  that  the  court  would  take 
judicial  notice  of  the  notorious  fact 
that  gold  coin  was  worth  in  the  mar- 
ket double  its  face  value,  and  was 
not  used  in  its  character  as  money, 
but  as  an  article  of  trade. 

24.  In  Johnston  v.  Hedden,  2 
Johns.  Cas.  (N.  Y.)  274,  the  court 
took  judicial  notice  of  the  value,  in 
dollars,   of  pounds   sterling. 

But  the  Value  of  Canadian  Cur- 
rency is  not  a  matter  of  historical 
notoriety  which  can  be  judicially  no- 
ticed.    Kermott    v.    Ayer,    11    Mich. 


181. 
25. 

S.  E 

164. 

26. 


Grant  v.  State,  89  Ga.  393,  15 
488;   Mallory  v.  State,  62  Ga. 


Legal  Tender Courts  judi- 
cially know  that  all  the  paper  cur- 
rency issued  by  the  United  States 
government  or  authorized  by  it,  ex- 
cept national  bank  notes,  is  legal 
tender.  Rogers  v.  Rogers  (Tenn. 
Ch.),   35    S.    W.   890. 

27.  That  Rice  Cannot  Be  Grown 
to  Maturity  Without  Water  is  a 
phenomenon  of  vegetable  life  which 
the  courts  judicially  notice.  Barr  v. 
Cardiff,  32  Tex.  Civ.  App.  495,  75 
S.  W.  341,  citing  Meyers  v.  Menter, 
63  Neb.  427,  88  N.  W.  662,  which 
holds  that  in  the  latitude  of  Ne- 
braska potatoes,  sugar  beets  and 
turnips  are  not  spontaneous  products 
of  the  soil. 
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14.  Facts  Relating  to  Animals.  —  Generally-known  facts  relating 
to  animals,-'"^  their  conduct,-''  and  matters  oi  common   knowledge, 


The  court  will  judicially  notice 
the  fact  that  turpentine  cannot  ha 
extracted  from  cypress  trees.  Gray 
Lumb.  Co.  V.  Gaskin  CGa.),  50  S.  E. 
164. 

Disease  of  Trees.  — It  is  a  matter 
of  common  knowledge  that  peach 
trees  are  sometimes  affected  with  a 
disease  called  the  "  yellows  "  which 
ordinarily  results  in  the  premature 
death  of  the  tree  affected.  State  v. 
Main.  69  Conn.  123,  2>7  Atl.  80,  61 
Am.  St.  Rep.  30,  36  L.  R.  A.  623. 

The  Age  of  Trees  is  not  judicially 
known  to  be  accurately  indicated 
by  the  number  of  concentric  rings 
shown  by  a  cross  section.  Patter- 
son V.  McCausland,  3  Bland  (Md.) 
69. 

Planting  and  Harvesting  Season. 
See  supra,  "  Course  and  Laws  of 
Nature.  —  Seasons  and   Harvests." 

28.  In  Lyon  v.  Marine,  55  Fed. 
964,  the  court  took  judicial  notice, 
as  a  matter  of  common  knowledge 
and  a  fact  of  natural  history,  that 
the  native,  unimproved  sheep  of  all 
countries  have  a  certain  percentage 
of  hair  in  their  fleeces,  and  that  one 
of  the  aims  of  the  sheep  breeder  is 
to  reduce  this  percentage. 

The  Treacherous  and  Vicious  Na- 
ture of  a  Mule  is  a  matter  of  gen- 
eral knowledge  which  the  courts 
may  judicially  notice.  Borden  v. 
Falk  Co.,  97  Mo.  App.  566,  71  S.  W. 
478. 

That  Live  Stock  Increases  Yearly 
is  a  matter  of  current  history  which 
may  be  judicially  noticed.  Chinn 
V.  Chicago  &  A.  R.  Co.,  100  Mo. 
App.  576,  75  S.  W.  375. 

Domestic    Animals A    mule    is 

judicially  known  to  be  a  domestic 
animal,  since  the  court  knows  that 
there  are  no  wild  mules  in  the  state. 
State  V.  Gould,  26  W.  Va.  258,  citing 
Swartzbaugh  v.  People,  85  III.  457, 
holding  that  it  was  judicially  known 
that  a  horse  was  in  that  state  a  do- 
mestic animal. 

The  court  does  not  judicially 
know  that  a  partition  fence  suf- 
ficient to  restrain  an  inclosed  sheep 
will  also  restrain  an  inclosed  hog. 
Enders  v.  McDonald,  5  Ind.  App. 
297,  31   N.  E.  1056. 


Texas  Fever.  — Courts  judicially 
know  as  a  matter  of  common  knowl- 
edge that  Texas  or  splenitic  fever 
is  infectious  or  contagious.  Dorr 
Cattle  Co.  V.  Chicago  &  G.  W.  R. 
Co.  (Iowa),  103  N.  W.  1003. 

In  Kimmish  v.  Ball,  129  U.  S.  217, 
the  fact  that  cattle  coming  from 
Texas,  Arkansas  and  Indian  Terri- 
tory during  the  spring  and  sum- 
mer months  are  often  infected  with 
a  contagious  and  dangerous  fever 
called  "Texas  fever"  was  judicially 
noticed  as  a  notorious  fact. 

In  Grimes  v.  Eddy,  126  Mo.  168, 
28  S.  W.  756,  47  Am.  St.  Rep.  653, 
26  L.  R.  A.  688,  the  court  judicially 
noticed  that  recent  scientific  investi- 
gations had  demonstrated,  and  it 
was  now  a  matter  of  common 
knowledge,  that  Texas  cattle  carry 
the  germs  of  a  contagious  disease 
called  "Texas  fever,"  although  not 
themselves  affected  thereby.  Brad- 
ford V.  Floyd,  80  Mo.  207,  is  over- 
ruled. But  see  Davis  v.  Walker,  60 
111.  453;  Missouri  Pac.  R.  Co.  v. 
Finley,  38  Kan.  550,  16  Pac.  951. 

29.    Fright    From    Railway    Car, 

Train   or  Other  Object In  Gilbert 

V.  Flint  &  P.  M.  R.  Co.,  51  Mich. 
488,  16  N.  W.  868,  47  Am.  Rep.  592, 
it  was  held  that  the  court  must  know 
as  a  matter  of  common  knowledge 
and  experience  that  a  railway  car 
left  standing  near  a  highway  is  not 
an  object  naturally  calculated  to 
frighten  horses  of  ordinary  gentle- 
ness. See  also  Cleveland,  C.  C.  & 
L.  R.  Co.  V.  Wynant,  114  Ind.  525, 
17  N.  E.  118;  Wabash,  St.  L.  &  P. 
R.  Co.  V.  Farver,  in  Ind.  195,  12 
N.  E.  296. 

But  it  is  a  matter  of  common 
knowledge  that  horses  otherwise  well 
broken  and  kind  show  signs  of  ter- 
ror at  the  sight  of  a  moving  vehicle 
drawn  by  an  invisible  motor,  such 
as  a  trolley  car.  Meyer  v.  Krauter, 
56  N.  J.  L.  696,  29  Atl.  426,  24  L. 
R.  A.  575- 

A  court  may  take  judicial  notice 
that  cattle  on  a  highway  approaching 
a  railroad  crossing  will  sometimes  be 
arrested  or  frightened  back  by  the 
sight  and  sound  of  the  coming  train, 
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such  as  that  pcdin^rec  enters  into  the  consideration  of  vahie,-'"  will 
be  judicially  noticed. 

15.  Facts  Relating  to  Man,  His  Physical  and  Mental  Character- 
istics, Etc.  —  A.  CiKXKKAiviyY.  ^ — Man}-  facts  of  common  knowledge 
relatini;:  to  the  size  and  physical  characteristics  of  man'"  and  the 
working  of  his  mind^-  may  be  judicially  noticed,  as  may  also  the 
inability  of  a  very  young  child  to  render  valuable  services.'''' 

B.  Matters  Relating  to  Heau'h  and  Life.  —  Matters  of  com- 
mon knowledge  relating  to  the  human  health  are  judicially  noticed/''* 


and  sometimes  will  not  be  by  the 
whistling  and  ringing  in  addition. 
St.  Louis,  V.  &  T.  H.  R.  Co.  V. 
Hurst,  25   111.  App.   181. 

30.  It  is  a  matter  of  common 
knowledge  that  the  pedigree  of  dogs 
and  other  domestic  animals  enters 
largely  into  the  consideration  of 
their  value.  Citizens'  Rapid  Transit 
Co.  V.  Dew,  100  Tenn.  317,  45  S.  W. 
790,  40  L.  R.  A.  518. 

31.  Ordinary    Size    of   Man In 

an  action  by  a  railroad  brakcman  for 
personal  injuries  caused  by  being 
knocked  from  the  top  of  a  freight 
car  while  passing  through  a  tunnel, 
plaintiff  testified  that  he  was  sitting 
on  the  top  of  a  car  at  the  time  of 
the  accident.  It  was  shown  that  the 
lowest  portion  of  the  tunnel  was  four 
feet  seven  inches  higher  than  the  top 
of  the  car.  The  action  of  the  trial 
court  in  submitting  to  the  jury  the 
question  of  whether,  if  the  plaintiff 
were  sitting  down,  liis  head  would 
have  reached  to  that  height  was  held 
error.  The  appellate  court  took  ju- 
dicial notice  of  the  size  and  height 
of  the  human  frame,  and  the  fact 
that  a  man  could  not  strike  his  head 
against  an  obstruction  four  feet 
seven  inches  above  the  place  upon 
which  he  was  sitting.  "  We  know 
that  the  average  height  of  man  is 
less  than  six  feet;  that  the  average 
length  of  the  body  from  the  lower 
end  of  the  spine  to  the  top  of  the 
head  is  less  than  thirty-six  inches ; 
that  this  measurement  varies  but 
little  in  adults;  and  that  the  chief  dif- 
ference in  the  height  of  men  is  in  the 
length  of  their  lower  limbs."  Hunter 
V.  New  York,  O.  &  W.  R.  Co.,  116N. 
Y.  615,  23  N.  E.  9,  6  L.  R.  A.  246. 

In  an  action  upon  an  insurance 
policy  where  it  was  contended  that 
the  deceased  had  committed  suicide, 
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and  it  appeared  that  he  was  found 
dead  in  a  cistern,  the  entrance  to 
which  was  a  hole  15x20  inches 
square,  the  court  judicially  noticed 
that  it  would  be  impossible  for  a 
man  of  ortiinary  size  to  go  through 
such  a  hole  unless  he  went  head  first 
or  with  both  feet  first,  neither  of 
which  would  probably  occur  except 
by  design.  Johns  v.  Northwestern 
Mut.  R.  Ass'n,  90  Wis.  332,  63  N. 
W.  276,  41   L.  R.  A.  587. 

The  court  cannot  take  judicial  no- 
tice that  a  boy  sixteen  years  of 
age  would  not  appear  to  be  of  the 
age  of  twenty-one  years.  Hunter  v. 
State,  18  Tex.  App.  445,  51  Am.  Rep. 
319.  Or  that  a  person  presenting  the 
appearance  of  a  full-grown  man  is 
over  fourteen  years  of  age.  Steph- 
enson V.   State,  28  Ind.  272. 

32.  Development    of    Faculty    of 

Memory The  court  may  judicially 

notice  that  persons  engaged  in  busi- 
ness who  cannot  read  and  write  have 
their  faculty  of  memory  more  acutely 
educated,  because  they  are  compelled 
to  depend  upon  memory.  People  v. 
Martin,  85  Hun  343,  32  N.  Y.  Supp. 
933. 

Hypnotism  is  not  known  to  the 
law.  See  People  v.  Ebanks,  117  Cal. 
652,  49  Pac.  1049,  40  L.  R.  A.  269. 
But  see  People  v.  Worthington,  105 
Cal.  166,  38  Pac.  689. 

33.  That  a  Child  Two  Years  of 
Age  Cannot  Perform  Services  of 
Any  Value  to  its  parents  is  a  mat- 
ter of  common  knowledge  which  will 
be  judicially  noticed.  Southern  R. 
Co.  V.  Covenia,  100  Ga.  46,  29  S.  E. 
219,  62  Am.  St.  Rep.  312,  40  L.  R.  A. 
253.  The  same  rule  applies  to  a  child 
between  two  and  one-half  and  three 
years  of  age.  Atlanta  Consol.  St.  R. 
Co.  V.  Arnold,  100  Ga.  566,  28  S.  E.  224. 

34.  Diseases It    is    a     fact    of 
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Courts  take  notice  of  the  effect  which  their  surroundings  have  upon 
men  engaged  in  a  particular  employment  when  this  is  a  matter  of 
common  knowledge,''''^  and  also  the  usual  effects  upon  human  beings 
of  tobacco,^"  alcohol,^'^  sudden  fright,-''^  and  injuries/'*^ 

The  Probable  Duration  of  Human  Life  may  be  judicially  noticed.*" 

C.  Sentiments  and  Feelings.  —  Courts  take  judicial  notice  of 
the  ordinary  sentiments,  feelings  and  sensibilities  of  men  generally.*^ 

D,  Human  Motives  and  Conduct. — a.  Generally.  —  Well- 
known  facts  relating  to  men's  motives  and  the  manner  in  which 
they  act  may  be  judicially  noticed.'*- 

b.  Ordinary  Care.  —  Courts  and  juries  may  judicially  know  what 


common  knowledge  that  smallpox  is 
a  disease  whose  ravages  have  some- 
times swept  away  thousands  of  lives 
in  a  few  weeks.  Com.  v.  Pear,  183 
Mass.  242,  66  N.  E.  719.  It  is  a  mat- 
ter of  universal  knowledge  that  sec- 
ond-hand clothing  is  often  the  means 
of  communicating  contagious  and 
dangerous  diseases.  Rosenbaum  v. 
City  of  Newbern,  118  N.  C.  83,  24 
S.  E.  I,  32  L.  R.  A.   123. 

Relative  Safety  and  Healthful- 
ness  of  Electric  and  Other  Lights. 
The  court  may  take  judicial  notice 
that  an  incandescent  electric  light  is 
safer  and  more  conducive  to  health 
than  other  lights.  City  of  Crawfords- 
ville  V.  Braden,  130  Ind.  149,  28  N. 
E.  849. 

Overflows  and  Swamps.  —  The 
fact  that  overflows  and  floods  are 
followed  by  disease,  and  that  swamps 
are  detrimental  to  public  health,  is 
judicially  noticed.  Applegate  v. 
Franklin  (Mo.  App.),  84  S.  W.  347; 
Morrison  v.  Morey,  146  Mo.  543,  48 
S.  W.  629;  Leovy  v.  United  States, 
177  U.   S.  621,  636. 

35.  Bx  parte  Kair  (N-ev.),  80 
Pac.  463  (that  labor  in  mines  and 
smelters  is  injurious)  ;  Poor  v.  Wat- 
son, 92  Mo.  App.  89  (that  coal  mines 
contain  gases  which  are  a  menace  to 
health  and  life). 

36.  Austin  V.  Tennessee,  loi 
Tenn.  563,  48  S.  W.  305,  70  Am.  St. 
Rep.  703;  State  v.  Johnson,  118  Mo. 
491,  24  S.  W.  229,  40  Am.   St.  Rep. 

405- 

Cigarettes —  A  court  cannot  take 
judicial  notice  of  the  fact  that  to- 
bacco is  more  noxious  in  the  form 
of  cigarettes  than  in  any  other  form. 
Austin  V.  Tennessee,   179  U.  S.  343. 


overruling  lOi  Tenn.  563,  48  S.  W. 
305,  70  Am.  St.  Rep.  703. 

37.  Board  of  Comr's  v.  Taylor, 
21  N.  Y.   173- 

38.  It  is  a  matter  of  general 
knowledge  that  sudden  fright  or  an 
exposure  to  imminent  peril  has  pro- 
duced in  individuals  a  complete 
change  in  their  nervous  system  and 
rendered  one  who  was  physically 
strong  and  vigorous,  weak  and  timid. 
Sloane  v.  Southern  Cal.  R.  Co.,  11 1 
Cal.  668,  44  Pac.  320,  2,2  L.  R.  A.  193. 

39.  That  a  Fracture  of  the  Skull 
May  Produce  Death,  But  Does  Not 
Necessarily  Have  That  Effect  in 
every  case,  is  a  matter  of  common 
knowledge.  McDaniel  v.  State,  76 
Ala.  I. 

40.  Johnson  v.  Hudson  R.  Co.,  6 
Duer  (N.  Y.)  633.  And  see  infra, 
"Statistical  Facts.  —  Mortality  Ta- 
bles." 

41.  Rowland  v.  Miller,  139  N.  Y. 
93,  34  N.  E.  76s,  22  L.  R.  A.  182. 

That  a  charge  of  unchastity  will 
cause  a  virtuous  woman  anguish  and 
humiliation  is  judicially  known. 
Hacker  v.  Heiney,  in  Wis.  313,  87 
N.  W.  249. 

42.  Prejudice    of   Juries   Against 

Corporations It     is    a     matter    of 

public  notoriety  that  juries  generally 
assess  a  higher  amount  of  damages 
against  a  railroad  corporation  than 
they  would  in  a  similar  case  between 
private  individuals.  Illinois  C.  R. 
Co.  V.  Welch,  52  111.  183. 

Sympathy  for  Civil  War  Veterans. 
The  court  judicially  knows  that  one 
of  the  results  of  the  civil  war  is  the 
sympathy  felt  for  those  who  partici- 
pated therein,  and  for  their  widows 
and    children.     Indianapolis    Journal 
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constitutes  ordinary  care  in  a  ])articnlar  case  only  when  this  ])lainly 
appears  as  a  matter  of  common  knowledge  and  exi)crience.'''' 

16.  Geographical  Facts.  —  A.  GiiNKRALi.v.  —  The  general  expres- 
sion is  sometimes  used  that  courts  take  judicial  notice  of  the  geogra- 
phy of  the  country.''''  Some  geographical  facts  are  judicially  noticed 
because  they  are  recited  in  or  recognized  by  some  public  lavv/^' 
or  because  they  are  determined  by  public  law,  and  so  are  required 
to  be  noticed.*"     But  otherwise  they  can  only  be  noticed  as  matters 


Newspaper  Co.  v.  Pugh,  6  Ind.  App. 
510,  2,i  N.  E.  991- 

The  court  or  jury  know  as  a  mat- 
ter of  common  knowledge  and  expe- 
rience that  a  pile  of  lumber  left  in 
a  street  frequented  by  children  was 
calculated  to  attract  the  curiosity  of 
children,  since  "  all  persons  are  sup- 
posed to  know  the  curiosity  of 
children  and  their  disposition  to  play 
around  and  about  objects  of  unusual 
appearance."  Spengler  v.  Williams, 
67  Miss.  I,  6  So.  613. 

It  is  common  knowledge  that  in  a 
city  of  more  than  10,000  inhabitants 
crowds  assemble  in  the  streets  and 
on  the  sidewalks  on  the  Fourth  of 
July  and  explode  firecrackers  and 
other  combustible  materials.  Aron  v. 
City  of  Wausau,  98  Wis.  592,  74  N. 
W.  354,  40  L.  R.  A.  743. 

It  is  a  matter  of  common  knowl- 
edge that  race  courses  are  visited  by 
invited  spectators  who  drive  into  the 
grounds  in  their  own  carriages  or 
other  vehicles  under  the  control  of 
themselves  or  their  own  drivers. 
Hart  V.  Washington  Park  Club,  157 
111.  9,  41  N.  E.  620,  48  Am.  St.  Rep. 
298,  29  L.  R,  A.  492. 

Courts  do  not  judicially  know 
where  people  keep  their  cash,  and 
hence  cannot  infer  that  a  person 
would  not  have  $1600  in  cash  in  his 
house.  Farmers'  Bank  v.  Worthing- 
ton,  145  Mo.  91,  46  S.  W.  745. 

43.  Walsh  V.  Oregon  R.  &  Nav. 
Co.,  10  Or.  250.  See  also  article 
"  Negligence,"  and  the  following 
cases : 

England.  —  Davey  v.  London  R. 
Co.,  12  Q.  B.  Div.  70. 

Alabama.  —  Postal  Tel.  Cable  Co. 
V.  Jones,  133  Ala.  217,  32  So.  500. 

Colorado.  —  Griffith  v.  Denver 
Consol.  Tramway  Co.,  14  Colo.  App. 
504,  61  Pac.  46. 
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Illinois.  —  Chicago  C.  R.  Co.  z'. 
Smith,  54  III.  App.  415. 

Maine.  —  White  v.  Phoenix  Ins. 
Co.,  83  Me.  279,  22  Atl.   167. 

Michigan.  —  Lake  Shore,  M.  &  S. 
R.  Co.  V.  Miller,  25  Mich.  274,  292; 
Gilbert  v.  Flii*t  &  P.  M.  R.  Co.,  ^i 
Mich.  488,  16  N.  W.  868,  47  Am. 
Rep.  592;  Jones  v.  Flint  &  P.  M. 
R.  Co.,  127  Mich.  198,  86  N.  W.  838. 

Minnesota.  —  Betchcr  v.  Capital  F. 
Ins.  Co.,  78  Minn.  240,  80  N.  W.  971. 

"  What  constitutes  ordinary  car^j 
is  in  many  cases  a  matter  of  common 
knowledge,  and  the  jury,  being  sup- 
posed to  be  reasonable  men  brought 
into  court  from-  daily  contact  with 
the  ordinary  and  usual  business  of 
life,  can  take  notice  of  what  ordinary 
care  would  require,  but  in  other  cases 
where  the  matter  pertains  to  some 
special  business  beyond  the  range  of 
common  knowledge  this  is  a  ques- 
tion requiring  the  testimony  of  ex- 
perts or  other  parties  who  may 
know."  Bridger  i:  Asheville  &  S. 
R.  Co.,  25  S.  C.  24. 

44.  Mossman  v.  P^orrest,  27  Ind. 
233 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  State, 
72  Tex.  404,  10  S.  W.  81,  13  Am.  St. 
Rep.  815,  I  L.  R.  A.  849;  Bartholo- 
mew V.  First  Nat.  Bank,  18  Wash. 
683,  52  Pac.  239;  Bruson  v.  Clark, 
151  111.  495,  38  N.  E.  252. 

45.  See  infra,  "  Laws,  etc.  —  Facts 
Recited  in  or  Recognized  by  Public 
Law." 

In  De  Baker  v.  Southern  Cal.  R. 
Co.,  106  Cal.  257,  272,  39  Pac.  610, 
46  Am.  St  Rep.  237,  the  court  took 
judicial  notice  that  the  Los  Angeles 
river  flows  from  north  to  south 
through  the  city  of  Los  Angeles  near 
its  eastern  limits,  such  river  being 
"  mentioned  in  more  than  one  public 
statute." 

46.  As  in  the  case  of  some  incor- 
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of  common  knowledge.*"  Hence,  judicial  cognizance  may  be 
extended  to  the  prominent  geographical  features**  of  the  state  or 
country,  such  ks  the  location  of  well-known  cities,*"  rivers,^"  and 
their  character,^^  as  to  their  navigability,  their  sources  and  their 


porated  cities  and  towns  (see  infra, 
"Cities  and  Towns"),  townships 
(see  supra,  "Political  Divisions"), 
county  seats  (see  supra,  "  Political 
Divisions").  And  see  generally, 
"  Public  Law." 

47.  Western  &  Hawaiian  Inv.  Co. 
V.  Farmers'  &  Traders'  Bank,  35  Or. 
298,  57  Pac.  912;  Gulf,  C.  &  S.  F.  R. 
Co,  V.  State,  72  Tex.  404,  10  S.  W. 
81,  13  Am.  St.  Rep.  815,  i  L.  R.  A. 
849. 

"The  court  is  bound  to  take  ju- 
dicial notice  of  leading  and  perma- 
nent geographical  facts  and  features 
of  the  country,  at  least  such  as  are 
universally  recognized  within  its  ter- 
ritorial districts."  Kansas  City,  Ft. 
S.  &  G.  R.  Co.  V.  Purge,  40  Kan. 
yz(),  21   Pac.  589. 

48.  The  great  lakes,  rivers  and 
mountains  of  the  state  will  be  judi- 
cially noticed.  Winnipiseogee  Lake 
Co.  V.  Young,  40  N.  H.  420,  428. 

Position    of    Falls In    Cash    v. 

Auditor  of  Clark  Co.,  7  Ind.  227,  the 
court  took  judicial  notice  of  the  geo- 
graphical position  of  the  falls  of  the 
Ohio  river,  and  that  there  are  no 
other  falls  in  the  state  at  which 
pilots  are  appointed. 

The  Ports  and  Waters  in  Which 
the  Tide  Ebbs  and  Flows  are 
judicially  noticed  by  the  courts  of 
the  United  States  (Brown  v.  Piper, 
91  U.  S.  Z7)y  and  also  by  the  courts 
of  the  state  in  which  they  are  lo- 
cated. Brumagim  v.  Bradshaw,  39 
Cal.  24.  See  infra,  "  Navigable 
Waters." 

49.  See  infra,  "  Matters  Relating 
to  Cities  and  Towns,"  and  Russell  v. 
Hoyt,  4  Mont.  412,  2  Pac.  25 ;  The 
Mary,  123  Fed.  609. 

50.  Courts  take  judicial  knowl- 
edge of  the  geography  of  the  country, 
and  hence  judicially  know  that 
Wabash  and  Miami  counties  are  less 
than  four  hundred  miles  distant  from 
the  mouth  of  the  Wabash  river,  and 
also  judicially  know  that  the  cities 
of    Wabash    and     Peru    and    other 


towns  in  those  counties  are  situated 
on  the  banks  of  this  river.  State  t'. 
Wabash  Paper  Co.,  21  Ind.  App.  167, 
48  N.  E.  653,  51  N.  E.  949- 

"  The  geographical  features  of  the 
Concord  and  Sudbury  rivers  are 
properly  within  the  judicial  cogni- 
zance of  the  court."  Talbot  v.  Hud- 
son, 16  Gray   (Mass.)   417,  424. 

In  Bowling  v.  Mobile  &  M.  R.  Co., 
128  Ala.  550,  29  So.  584,  the  court 
took  judicial  notice  of  the  fact  that 
the  Mobile  river  is  formed  by  the 
juncture  of  the  Alabama  and  Tom- 
bigbee  rivers  south  of  the  north  line 
of  Mobile  county,  and  that  the  whole 
of  the  Mobile  river  forms  part  of 
the  western  boundary  of  this  county. 

In  City  Council  of  Montgomery  v. 
Montgomery  &  Wetumpka  Plank 
Road  Co.,  31  Ala.  76,  87,  the  court 
took  judicial  notice  that  no  part  of 
the  Tallapoosa  river  is  within  the 
corporate  limits  of  the  city  of  Mont- 
gomery. 

51.  See  "  Navigable  Waters," 
infra. 

The  courts  of  Massachusetts  may 
take  judicial  notice  that  the  Connect- 
icut river  above  the  dam  at  Holyoke 
does  not  either  by  itself  or  by  unit- 
ing with  other  waters,  constitute  a 
public  highway  for  interstate  com- 
merce. Com.  V.  King,  150  Mass.  221, 
22  N.  E.  905.  5  L-  R-  A.  536. 

In  People  v.  Truckee  Lumb.  Co., 
116  Cal.  397,  48  Pac.  374,  58  Am.  St. 
Rep.  183,  39  L.  R.  A.  581,  the  court 
took  judicial  notice  that  the  Truckee 
river  has  its  source  in  Lake  Tahoe,  a 
large  navigable  body  of  water  lying 
partly  in  California,  and  that  it 
flows  thence  into  the  state  of  Nevada 
and  empties  into  Pyramid  Lake,  also 
navigable;  and  also  of  the  common 
and  notorious  fact  that  between  these 
two  bodies  of  water  the  river  affords, 
and  has  from  time  immemorial,  a 
natural  and  free  highway  for  the 
passage  of  the  fish  inhabiting  these 
lakes. 

In  Tewksbury    v.   Schulenberg,  41 
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outlets,    etc. ;    mountains,''-    lakcs,'^"     islands/'*    and    other    similar 
facts'"^  of  common   knowleds^e.     As   in   the  case  of   other   matters 


Wis.  584,  the  court  look  judicial  no- 
lice  of  the  fact  that  the  capacity  of 
many  small  navigable  streams  in  the 
state  to  float  logs  and  lumber  into 
the  larger  streams  below  had  been 
greatly  increased  by  the  erection  of 
dams  across  them  under  legislative 
authorization. 

Character  of  River  Forming  a 
Boundary Courts  take  judicial  no- 
tice of  the  character  of  any  stream 
or  river  forming  a  boundary  line, 
and  hence  know  that  Cleveland 
county  is  bounded  on  the  south  by 
the  South  Canadian  river,  which  is 
a  wide  bed  of  sand  frequently  cov- 
ered with  a  flowing  volume  of  water. 
Harvey  v.  Territory,  11  Okla.  156,  65 
Pac.  837. 

The  Occasional  Overflowing  of  the 
meadows  and  lowlands  along  the 
East  Tennessee  streams  is  a  matter 
of  common  notoriety  which  will  be 
judicially  noticed.  Kerns  v.  Perry 
(Tenn.  Ch.),  48  S.  W.  729.  See  also 
Thurman  v.  Morrison,  14  B.  Mon. 
(Ky.)  367. 

52.  Courts  of  Kansas  take  judi- 
cial notice  that  the  region  of  country 
known  as  "  Pike's  Peak  "  was  within 
the  limits  of  the  territory  of  Kansas 
on  the  17th  of  January,  1861.  Carey 
V.  Reeves,  46  Kan.  571,  26  Pac.  951. 

53.  The  court  will  take  judicial 
notice  of  the  geographical  subdivis- 
ions of  the  state,  and  hence  of  the 
existence  of  Lake  St.  Clair.  People 
V.  Brooks,  lOi  Mich.  98,  59  N.  W. 
444. 

In  People  v.  McLaughlin,  57  App. 
Div.  454,  68  N.  Y.  Supp.  246,  the 
court  says:  "We  might  perhaps 
take  judicial  notice  of  the  fact  that 
Cross  lake  is  partly  within  the  county 
of  Cayuga." 

A  body  of  water  called  Calumet 
lake  not  judicially  noticed.  Wilcox 
z'.  Jackson,  109  111.  261. 

54.  The  geographical  location  of 
the  Isles  of  Shoals,  which  form  part 
of  the  state  of  Maine,  is  judicially 
noticed  by  the  courts  of  that  state. 
State  V.  Wagner,  61  Me.  178,  191. 

55.  In  United  States  v.  La  Ven- 
geance, 3  Dall.  (U.  S.)  297,  the  court 
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took  judicial  notice  of  the  geographi- 
cal  position  of   Sandy  Hook. 

Since  courts  take  notice  of  the 
geography  of  the  country,  a  statement 
that  a  road  begins  at  the  town  of 
Mt.  Vernon  and  runs  along  the  bank 
of  the  Ohio  river  and  terminates  at 
Diamond  Island  Ferry,  sulTiciently 
shows  the  beginning,  course  and  ter- 
mination of  the  road.    Hays  v.  State, 

8  Ind.  425. 

That  the  state  of  Missouri  is  east 
of  the  Rocky  Mountains  will  be  ju- 
dicially noticed  as  a  geographical 
fact  of  public  notoriety.  Price  v. 
Page,  24  Mo.  65. 

In  People  v.  Smith,  i  Cal.  9,  the 
court  took  judicial  notice  that  "  Napa 
valley  "  is  in  the  state  of  California. 
"We  recognize  judicially  that  Napa 
valley  is  embraced  within  the  terri- 
torial limits  of  this  state,  the  same 
as  we  should  that  San  Francisco  is 
included  within  its  boundaries." 

In  Brumagim  v.  Bradshaw,  39  Cal. 
24,  the  court  took  judicial  notice  of 
the  geographical  position  of  the  city 
of  San  Francisco,  of  Mission  bay 
and  Mission  creek,  and  that  the  lat- 
ter cuts  off  from  the  city  that  portion 
of  it  called  the  Potrero.  These  were 
regarded  as  facts  of  such  universal 
notoriety  that  the  court  could  not  as- 
sume to  be  ignorant  of  them. 

In  Flanigen  v.  Washington  Ins. 
Co.,  7  Pa.  St.  306,  the  court  judicially 
noticed  that  the  waters  of  the  Dela- 
ware river  and  bay  are  bounded  at 
least  by  three  states. 

It  is  common  knowledge  that  there 
is  no  bridge  twelve  miles  in  length 
over  any  river  in  Texas.  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Patterson  (Tex. 
Civ.  App.),  46  S.  W.  848. 

Location  of  Grain-Growing  Sec- 
tions—  See  Soper  zK  Tyler,  yy  Conn. 
104,  58  Atl.  699;   Catling  v.  Newell, 

9  Ind.  572,  583. 

location     of     Coal     Fields See 

Harmon  v.  City  of  Chicago,  no  111. 
400,  413 

Location  of  Gas  Fields.  —  In 
Jamieson  r.  Indiana  Nat.  Gas  &  Oil 
Co.,  128  Ind.  555,  23  N.  E.  76,  12 
L.  R.  A.  652,  the  court  took  judicial 
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jTOvcrned  by  this  general  principle,  no  definite  rule  can  be  formu- 
lated, and  while  purely  local  facts  will  not  be  noticed  judicially,  the 
minuteness  of  knowledge  which  the  court  may  be  expected  to  dis- 
play will  vary  somewhat  in  inverse  proportion  to  the  distance.^* 
This  knowledge  may  be  extended  to  the  geography  of  foreign 
countries.^'' 

B.  Navigabltv  Waters.  —  Courts  may  take  judicial  notice  of  the 
navigability  of  the  larger  rivers^^  and  other  bodies  of  water  within 


notice,  as  a  matter  of  common 
knowledge,  that  there  are  parts  of 
the  state  of  Indiana  farther  distant 
from  the  gas  fields  of  that  state  than 
are   parts   of   other   adjoining   states. 

56.  "  The  court  is  bound  to  take 
judicial  notice  of  the  leading  geo- 
graphical features  of  the  land,  the 
minuteness  of  the  knowledge  so  ex- 
pected being  in  inverse  proportion  to 
the  distance."  Gulf,  C.  &  S.  F.  R. 
Co.  v.  State,  72  Tex.  404,  10  S.  W. 
81,  13  Am.  St.  Rep.  815,  i  L.  R.  A. 
849    (dictum),   citing    1    Whart.   Ev., 

§339- 

57.  location     of     Asphalt    Lake. 

In  construing  the  expression  "  best 
quality  of  refined  lake  asphaltum," 
and  the  expression  "  distinctly  ex- 
cepting land  or  overflow  asphaltum," 
the  court  took  judicial  notice  of  the 
fact  that  there  is  a  lake  on  the  island 
of  Trinidad  known  as  the  "  Asphal- 
tum Lake,"  and  that  there  is  an  over- 
flow from  that  lake  which  spreads 
asphalt  over  the  adjacent  land. 
Conde  V.  City  of  Schenectady,  29 
App.   Div.  604,  51   N.   Y.   Supp.  854. 

58.  Gulf,  C.  &  S.  P.  R.  Co.  V. 
State.  72  Tex.  404,  10  S.  W.  81,  13 
Am.  St.  Rep.  815,  i  L.  R-  A.  849; 
Bittle  V.  Stuart,  34  Ark.  224;  King 
2:  American  Transp.  Co.,  i  Flip,  i, 
14  Fed.  Cas.  No.  7787. 

In  Wood  V.  Fowler,  26  Kan.  682, 
40  Am.  Rep.  330,  the  court  took  ju- 
dicial notice  that  the  Kansas  river  is 
a  navigable  stream.  Brewer,  J., 
says :  "  The  presumption  of  general 
knowledge  weakens  as  we  pass  to 
smaller  and  less-known  streams ; 
and  yet  within  the  limits  of  any  state 
the  navigability  of  its  largest  rivers 
ought  to  be  generally  known,  and 
the  courts  may  properly  assume  it  to 
be  a  matter  of  general  knowledge  and 
take  judicial   notice   thereof;   and  in 
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taking  judicial  notice  we  know  that 
the  Kansas  is  the  largest  river 
wholly  within  the  limits  of  the  state; 
that  it  has  been  recognized  as  the 
prominent  geographical  feature  di- 
viding the  state  into  northern  and 
southern  Kansas ;  that  in  early  terri- 
torial history  it  was  in  fact  navi- 
gated, a  few  steamboats  going  up 
and  down  its  waters;  and  that  its 
volume  of  water  is  such  that  in  its 
natural  condition  it  is  capable  of  be- 
ing used  for  purposes  of  navigation, 
and  so  coming  within  the  recognized 
definition  in  this  country  of  a  navi- 
gable stream." 

In  The  Alontello,  11  Wall.  (U. 
S.)  411,  Field  J.,  says  "We  are 
supposed  to  know  judicially  the  prin- 
cipal features  of  the  geography  of 
our  country,  and,  as  a  part  of  it,  what 
streams  are  public  navigable  waters 
of  the  United  States.  Since  this  case 
was  presented  we  have  examined  with 
some  care  such  geography  and  his- 
tories of  Wisconsin  as  we  could  ob- 
tain from  the  Library  of  Congress,  to 
ascertain,  if  possible,  the  real  charac- 
ter of  Fox  river,  and  to  render  the 
fiction  O'f  the  law,  as  to  our  supposed 
knowledge  of  the  navigable  streams 
in  that  state,  a  reality  in  this  case." 

Mississippi  and  Tributaries. 
■Courts  take  judicial  notice  of  the 
navigability  of  the  ^Mississippi  river 
and  its  large  tributaries,  since  they 
form  a  part  of  the  geography  of  the 
country  and  their  navigability  is 
known  as  a  part  of  the  common 
public  history.  Hence  the  courts  of 
Indiana  judicially  know  that  the 
Ohio  and  the  Wabash  rivers  are 
navigable  and  used  as  commercial 
highways  for  some  distance  before 
their  confluence,  but  that  the  navi- 
gability of  the  Wabash  ceases  below 
Adams  county,  Indiana.  Neader- 
houser  v.   State,  28  Ind.  257,  267. 
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the  state  or  country,''"  the  character  of  which  is  gencrall}'  known.  So 
also  they  may  take  cognizance  of  the  non-navigability  of  some 
streams,'"*  or  that  there  are  no  tidal  streams  in  a  particular  county."^ 
The  precise  distance  from  its  mouth  at  which  a  navigable  stream 
becomes  non-navigable  cannot  ordinarily  be  judicially  known. "^ 
C.  DiSTANCKS.  —  A  court  does  not  ordinarily  take  notice  of  the 


The  navigability  of  the  Sacra- 
mento river  was  judicially  noticed  in 
People  V.  Gold  Run  D.  &  M.  Co., 
66  Cal.  138,  146,  4  Pac.  1152. 

That  Ashley  river  near  Charleston 
is  a  navigable  stream  was  judicially 
noticed  in  Lockwood  v.  Charleston 
Bridge  Co.,  60  S.  C.  492,  38  S.  E. 
112,  38  S.  E.  629. 

It  is  well  known  and  has  been 
judicially  recognized  as  a  geographi- 
cal fact,  that  the  river  Mersey  is 
filled  with  salt  water,  and  that  the 
tide  ebbs  and  flows  to  a  very  great 
height.  Whitney  v.  Gauche,  11  La. 
Ann.  432,  citing  Mcintosh  v.  Gas- 
tenhofer,  2  Rob.   (La.)  403. 

Inland  Rivers  of  no  Historic  Con- 
sequence.—"  What  is  the  natural 
condition  of  such  inland  rivers  as 
possess  no  historic  consequence  is  a 
fact  to  be  ascertained  by  proof,  and 
one  of  which  the  courts  cannot  take 
judicial  notice."  De  Camp  v.  Thom- 
son, 16  App.  Div.  528,  44  ISl.  Y. 
Supp.  1014,  citing  Bufifalo  Pipe  Line 
Co.  V.  New  York,  L.  E.  &  W.  R. 
Co.,  ID  Abb.  N.  C.  (N.  Y.)  107, 
holding  that  courts  take  judicial  no- 
tice of  the  navigability  of  those 
streams  in  which  the  tide  ebbs  and 
flows,  but  not  of  those  of  lesser  mag- 
nitude, since  their  navigability  is  not 
historic  and  traditional.  See  also 
Olive  V.  State,  86  Ala.  88,  5  So. 
653,  4  L.  R.  A.  33. 

59.  In  Lands  v.  A  Cargo  of  Two 
Hundred  and  Twenty-seven  Tons  of 
Coal,  the  court  took  judicial  notice 
that  the  waters  traversed  by  boat 
going  from  EHzabethport  to  Newark, 
New  Jersey,  are  navigable. 

The  supreme  court  of  Texas  takes 
judicial  notice  that  the  tide  ebbs 
and  flows  through  Sabine  Pass. 
Crary  71.  Port  Arthur  Dock  Co.,  92 
Tex.  275.  283,  47  S.  W.  967. 

Lake  Tahoe  and  Pyramid  lake  are 
judicially  noticed  as  navigable  bodies 
of  water.  People  v.  Truckee  Lumb. 
Co.,    116   Cal.   397,   48   Pac.   374,   58 
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Am.  St.  Rep.  183,  39  L.  R.  A.  581. 
A  body  of  water  called  "  Tule 
lake"  was  not  judicially  known  to 
be  navigable.  Western  &  Hawaiian 
Inv.  Co.  V.  Farmers'  &  Traders' 
Bank,  35  Or.  298,  57  Pac.  9*12. 

60.  United  States  v.  Rio  Grande 
Dam  &   Irr.   Co.,    174  U.    S.   690. 

The  Republican  river  is  judicially 
known  to  the  courts  of  Nebraska  to 
be  a  non-navigable  stream.  Clark 
V.  Cambridge  &  A.  Irr.  &  Imp.  Co., 
45  Neb.  798,  64  N.  W.  239. 

In  Ross  V.  Faust,  54  Ind.  471,  the 
court  took  judicial  notice  that  White 
river  in  Marion  county,  Indiana,  js 
neither  a  navigated  nor  a  navigable 
river. 

The  court  judicially  knows  that 
the  Sipsey  river  is  above  the  ebb 
and  flow  of  the  tides,  and  therefore 
prima  facie  non-navigable.  Olive  v. 
State,  86  AJa.  88,  5  So.  653,  4  L.  R. 
A.  33- 

61.  In  Walker  v.  Allen,  72  Ala. 
456,  the  court  took  judicial  notice  of 
the  fact  that  there  are  no  tidal 
streams  within  the  limits  of  Jackson 
county,    Alabama. 

62.  In  United  States  v.  Rio 
Grande  Dam  &  Irr.  Co.,  174  U.  S. 
690,  it  was  held  that  the  trial  court 
properly  took  judicial  notice  of  the 
fact  that  the  Rio  Grande  river  is  not 
navigable  within  the  limits  of  the 
territory  of  New  Mexico.  "  It  is 
reasonable  that  the  courts  take  judi- 
cial notice  that  certain  rivers  are 
navigable  and  others  not,  for  these 
are  matters  of  general  knowledge. 
But  it  is  not  so  clear  that  it  can 
fairly  be  said,  in  respect  to  a  river 
known  to  be  navigable,  that  it  is, 
or  ought  to  be,  a  matter  of  common 
knowledge  at  what  particular  place 
between  its  mouth  and  its  source 
navigability  ceases.  And  so  it  may 
well  be  doubted  whether  the  courts 
will  take  judicial  notice  of  that 
fact."  For  the  decision  below  see  9 
N.  M.  292,  51   Pac.  674. 
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distance  between  places/'^  except  when  fixed  by  law,®*  or  when  the 
exact  location  of  all  cities  and  towns  in  the  state  is  judicially 
known. "^  It  has  been  held,  however,  that  the  court  may  judicially 
notice  that  a  particular  city  is  very  close  to,''*'  or  at  a  considerable 
distance  from,  the  place  of  trial.**'  And  although  the  exact  distance 
between  places  is  not  judicially  noticed  the  court  may  take  cognizance 
of  it  approximately  as  a  matter  of  common  knowledge,**^  or  that  it 
could  or  could  not  have  been  traveled  in  a  given  time.**"  Whenever 
a  knowledge  of  the  exact  distance  between  a  particular  point  and 
the  seat  of  government  is  necessary  to  a  determination  of  what 
law  is  in  force  at  that  point,  the  court  must  take  judicial  notice 
thereof/** 


63.  Goodwin  v.  Appleton,  22  Me. 
453,  citing  4  B.  &  Aid.  (Eng.)  243; 
Boggs  V.   Clark,  2"^   Cal.   236. 

64.  The  Legal  Distances  from 
each  county  to  the  capital,  as  es- 
tablished by  the  Political  Code,  are 
judicially  noticed.  Regard  v.  Cali- 
fornia Ins.  Co.  (Cal.),  11  Pac.  594. 

65.  Cefret  v.  Burch,  i  Blackf. 
(Ind.)  400.  See  infra,  "  Cities  and 
Towns." 

The  geography  of  the  state  and 
the  relative  location  of  its  towns 
may  be  judicially  noticed.  Bartholo- 
mew V.  First  Nat.  Bank,  18  Wash. 
683,  52  Pac.  239,  taking  notice  that 
Everett  and  Monte  Cristo  are  about 
seventy  miles  apart. 

The  distance  between  Seattle  and 
Puyallup  and  their  relation  to  each 
other  will  be  judicially  noticed  for 
the  purpose  of  determining  from  the 
market  price  of  cattle  in  one  place 
what  it  must  be  in  the  other.  Blu- 
menthal  v.  Pacific  Meat  Co.,  12 
Wash.  331,  41    Pac.  47. 

66.  In  Bruson  v.  Clark,  151  111. 
495.  38  N.  El  252,  the  supreme  court 
took  judicial  notice  that  the  town  of 
Batavia  is  only  two  miles  distant 
from  the  court-house  at  Geneva,  the 
place  of  trial. 

Where  the  defendant  desired  a 
continuance  to  procure  the  attend- 
ance of  witnesses,  it  was  held  that 
the  court  could  take  judicial  notice 
that  the  distance  between  Cascade, 
the  residence  of  the  witnesses,  and 
Anamosa,  the  place  where  the  court 
was  sitting,  was  such  that  their  at- 
tendance could  have  been  procured 
during  the  trial.  State  v.  Seery, 
95  Iowa  652,  64  N.   W.  631. 

67.  In  Park  v.  Larkin,  i  Overt 
(Tenn.)   17,  on  an  application  for  a 


continuance  the  court  took  judicial 
notice  of  the  great  distance  of  Ral- 
eigh from  the  place  of  trial. 

In  Hinckley  v.  Beckwith,  22,  Wis. 
328,  depositions  were  held  properly 
admitted  because  the  court  could 
take  judicial  notice  that  the  places 
of  residence  of  the  witnesses  were 
more  than  thirty  miles  distant  from 
the  place  of  trial. 

68.  Pearce  v.  Langfit,  lOi  Pa.  St. 
507,  47  Am.  Rep.  7^7;  Seigbert  v. 
Stiles,  39  Wis.  533  (See  infra, 
"  Cities  and  Towns.  —  Geographical 
Location.")  Rice  v.  Montgomery,  7 
Biss.  75,  20  Fed.  Cas.  No.  11,753. 

In  Mutual  Ben.  L.  Ins.  Co.  v. 
Robinson,  58  Fed.  723,  the  court  took 
judicial  notice  of  the  fact  that  Ashe- 
ville,  North  Carolina,  is  more  than 
one  hundred  miles  distant  from  Du- 
buque,   Iowa. 

69.  See  infra,  "  Facts  of  Travel 
and  Transportation." 

70.  Hoyt  V.  Russell,  117  U.  S. 
401.  In  this  case  the  validity  of  a 
mining  claim  in  a  certain  county, 
range  and  township  depended  upon 
whether  a  certain  law  was  in  force  at 
the  time  of  its  location.  Another 
general  law  provided  that  acts  tak- 
ing effect  from  the  date  of  their 
passage  "  shall  so  take  effect  only 
at  the  seat  of  government,  and  in 
other  portions  of  the  territory,  al- 
lowing fifteen  miles  from  the  seat 
of  government  for  each  day."  The 
date  of  the  passage  of  the  law  and  of 
the  location  of  the  claim  both  ap- 
peared. The  failure  of  the  trial 
court  to  take  judicial  notice  of  the 
distance  between  the  claim  and  the 
seat  of  government  was  held  error. 
Field,  J.,  says :  "  It  is  undoubtedly 
true  that  judicial  notice  is  not  taken 
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D.  Location  oi-  Countius,  Citiics,  Towns,  Etc.  —  Judicial 
notice  of  the  location  of  the  various  civil  and  political  divisions  of 
the  state  is  elsewhere  treated  in  this  article.'" 

17.  History.  —  A.  Genkkally.  —  Judicial  knowledge  of  the 
facts  of  history  is  based  upon  the  same  general  principles  applied 
to  other  facts  noticed  because  they  are  matters  of  general  knowledge. 
It  is  consequently  difficult  to  formulate  general  rules.  The  general 
public  history  of  the  state  or  country  will  be  judicially  noticed/^ 


of  purely  private  concerns  when  they 
are  not  connected  with  or  necessarily 
involved  in  a  maUer  of  a  public 
nature;  but  it  is  otherwise  when  they 
are  so  connected  or  involved.  For 
example,  a  court  will  take  notice  of 
the  boundaries  of  the  state  or  ter- 
ritory where  it  holds  its  sessions, 
and  of  judicial  districts,  and  munici- 
pal subdivisions  within  it.  If  the 
public  surveys  have  established  the 
distance  from  its  capital  to  any  such 
subdivision,  the  court  will  take  no- 
tice of  the  fact,  and  if  private  prop- 
erty be  shown  to  be  within  that  sub- 
division, its  distance  also  from  the 
capital  will  be  judicially  noticed — 
notice  of  the  general  fact  embracing 
all  the  facts  included  in  it.  In  the 
present  case  the  court  below  was 
required  to  take  notice  of  the  extent 
of  its  jurisdiction,  not  only  of  the 
subjects  placed  by  law  under  its 
cognizance,  but  of  its  extent  terri- 
torially. It  should  have  known 
judicially  whether  the  laws  of  the 
territory  which  it  was  appointed  to 
expound  were  in  operation  with 
reference  to  a  subject  brought  before 
it  in  the  regular  course  of  pro- 
cedure. It  was  bound  to  know 
whether  they  were  in  force  in  the 
township  designated  in  the  county  of 
Lewis  and  Clark  on  the  13th  day  of 
May,  1873,  and  that  necessarily  in- 
volved a  knowledge  of  its  distance 
from  the  capital  of  the  territory." 

71.  See  infra,  "  Matters  Relating 
to  Government.  —  Civil  and  Political 
Divisions,"  and  "  Matters  Relating 
to  Cities  and  Towns." 

72.  United  6"/a/c'j.  —  United  States 
V.  Fifteen  Hundred  Bales  of  Cotton, 
27  Fed.  Cas.  No.  15.958;  United 
States  V.  Oregon  &  C.  R.  Co.,  69 
Fed.  899  (that  in  1865  and  1870  a 
large  part  of  the  public  lands  in  Ore- 
gon along  the  valley  of  the  Columbia 
river    was    unsurveyed)  ;    Lamb    v. 
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Davenport,  i  Sawy.  609,  14  Fed. 
C'ls.  No.  8015. 

Arkansas.  —  Davics  v.  Hunt,  S7 
Ark  574- 

Indiana.  —  Henthorn  v.  Doe,  i 
Blackf.  157;  Board  of  Com'rs  v. 
May,  67  Ind.  562;  State  v.  Gramel- 
spacher,  126  Ind.  298,  26  N.  E.  81 ; 
Carr  v.  McCampbell,  61  Ind.  97. 

luzva.  —  Holmes  v.  Mallett,  i  Mor- 
ris III;  Banco  de  Sonora  v.  Bank- 
ers' Mut.  Casualty  Co.,  95  N.  W. 
232. 

Kentucky.  —  Hart  z'.  Bodley,  Hard 

Maine.  —  Prince  v.  Skillin,  71  Me. 
361,   36  Am.    Rep.    325. 

Nebraska.  —  Crawford  Co.  v. 
Hathaway,   93   N.    W.   781. 

Nciv  York.  —  People  v.  Snyder,  41 
N.  Y.  397;  Stokes  V.  Macken,  62 
Barb.    143. 

Texas.  —  Blethen  v.  Bonner  (Tex. 
Civ.  App.),  52  S.  W.  571;  Magee  v. 
Chadoin,  30  Tex.  644,  658 ;  Lasher  v. 
State,  30  Tex.  App.  387,  17  S.  W. 
1064,  28  Am.   St.  Rep.  922. 

IVe  s  t  I'  i  r  g  in  i  a.  —  Simmons  v. 
Trumbo,  9  W.  Va.  358. 

Rule    Stated In    Swinnerton    v. 

Columbian  Ins.  Co.,  2,7  N.  Y.  174, 
93  Am.  Dec.  560,  the  court  took 
judicial  notice  of  the  civil  war  and  of 
the  particular  acts  of  the  confederate 
states  leading  up  to  it.  Hunt,  J., 
says :  "  The  rule  I  take  to  be  this : 
That  matters  of  public  history,  af- 
fecting the  whole  people,  are  judi- 
cially taken  notice  of  by  the  courts ; 
that  no  evidence  need  be  produced  to 
establish  them;  that  the  court  [may], 
in  ascertaining  them  resort  to  such 
documents  of  reference  as  may  be  at 
hand,  and  as  may  be  worthy  of  con- 
fidence. .  .  .  Knowledge  of  the 
main  fact  would  necessarily  carry 
with  it  knowledge  of  the  particular 
acts  of  war  which  created  that  con- 
dition of  things.     ...     I  entertain 
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as  will  the  sdlient  facts  of  the  history  of  foreign  countries.'^^  This 
rule  has  been  applied  to  facts  of  geography/^  religion/^  politics,'^'' 
economics/^  matters  relating  to  land  surveys/^  titles,^-'  and  govern- 


no  doubt  that  the  historical  facts 
necessary  to  the  decision  of  the  case 
were  proper  for  the  judicial  consider- 
ation of  the  court,  without  the  pro- 
duction or  offer  of  proof,  .  .  .  and 
that  its  origin  in  Virginia  was  based 
upon  the  facts  I  have  stated.  This 
rule  is  limited  to  no  particular  lapse 
of  time,  and  no  particular  class  of 
facts,  except  that  they  shall  be  those 
of  general  history."  Citing  Prize 
Cases,  2  Black    (U.   S.)    667. 

73.  Swinnerton  v.  Columbian  Ins. 
Co.,  27  N.  Y.  174,  93  Am.  Dec.  560. 

The  treaty  by  which  Louisiana  was 
retroceded  from  Spain  to  the  French 
republic,  and  the  treaty  of  Paris,  by 
which  Louisiana  was  ceded  to  the 
United  States,  as  well  as  the  public 
acts  and  proclamations  of  the  Span- 
ish and  French  governments  and 
those  of  their  publicly  recognized 
agents  in  carrying  into  effect  those 
treaties,  are  historical  and  notorious 
facts  of  which  the  courts  can  take 
judicial  notice.  United  States  v. 
Reynes,  9  How.  (U.  S.)   127,  147. 

74.  Trenier  v.  Stewart,  55  Ala. 
458,  noticing  the  changes  in  the  geo- 
graphical names  in  the  locality  of 
the  grant  in  question,  as  shown  by 
Bancroft's  and  Pickett's  histories  of 
the  United  States. 

75.  The  Separation  of  the  Meth- 
odist Episcopal  Church  into  two 
branches,  one  north  and  the  other 
south  of  a  common  boundary  line,  is 
a  matter  of  history  and  public  dis- 
cussion which,  from  its  notoriety, 
courts  will  judicially  notice.  Hum- 
phrey V.  Burnside,  4  Bush  (Ky.) 
215,  225. 

76.  State  v.  Boyd,  34  Neb.  435,  51 
N.  W.  964. 

That  there  were  not  cast  at  the 
last  general  election  of  1896,  471,170 
votes.  State  v.  Stearns,  72  Minn. 
200,  219,  75  N.  W.  210. 

The  political  history  of  the  state 
may  be  judicially  noticed,  and  hence 
the  court  may  know  that  the  People's 
Independent  party  from  the  date  of 
its  organization  has  been  generally 
and  popularly  known  as  the  Populist 


party.  Porter  v.  Flick,  60  Neb.  772, 
84   N.   W.   262. 

The  contested  election  between 
Gen.  J.  Wheeler  and  Col.  W.  M. 
Lowe  as  members  of  congress  from 
the  eighth  district  of  Alabama  at 
the  general  election  held  in  Novem- 
ber, 1880,  "  is  public  official  history 
of  which  the  court  takes  judicial 
notice."  Lewis  v.  Bruton,  74  Ala. 
317. 

In  Walden  v.  Canfield,  2  Rob. 
(La.)  466,  the  court  took  judicial 
notice  as  a  historical  fact  of  public 
notoriety  that  E.  Livingston  was 
elected  from  Louisiana  to  the  United 
States  senate  on  the  12th  of  January, 
1829;  that  he  resigned  in  the  spring 
of  1831,  and  was  then  made  secretary 
of  state  by  President  Jackson,  and 
that  he  went  as  minister  to  France 
in  1833. 

77.  In  Bank  of  Augusta  v.  Earle, 
13  Pet.  (U.  S.)  519,  the  court  says: 
"  It  is  a  matter  of  history  which  this 
court  is  bound  to  notice  that  cor- 
porations created  in  this  country  have 
been  in  the  open  practice  for  many 
years  past  of  making  contracts  in 
England  of  various  kinds  and  to  very 
large  amounts."  See  infra  this  arti- 
cle, "  Methods  and  Course  of  Busi- 
ness," "  Nature  and  Conduct  of  Oc- 
cupations,"  "  Customs." 

78.  The  Inaccuracy  of  Early 
Surveys.  —  Hellman  v.  City  of  Los 
Angeles,  125  Cal.  383,  58  Pac.  10; 
Duncan  v.  Hale,  117  N.  C.  443,  23  S. 
E.   362. 

It  is  a  matter  of  general  knowledge 
that  in  the  early  surveys,  and  most 
of  the  later  ones  made  in  this  state, 
the  surface  and  not  the  level  or  hori- 
zontal mode  of  measurement  has  been 
generally  used,  and  the  courts  take 
judicial  notice  of  this  fact,  both  as  a 
matter  of  general  knowledge  and  be- 
cause the  judicial  annals  of  the 
state  are  corroborative  of  it.  Stack 
V.  Pepper,  119  N.  C.  434,  25  S.  E. 
961 ;  Duncan  v.  Hale,  117  N.  C.  443, 
23  S.  E.  362. 

79.  Lewis  V.  Harris,  31  Ala.  689, 
699.    See  infra  this  article,  "  Lands, 
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mental,   legislative  or   colonial   grants,^"   and   to  other   matters   of 
general  history."' 

While  facts  of  a  merely  private  nature  will  not  be  noticed,**-  yet 
facts  relating  to  a  particular  locality  may  nevertheless  form  part 
of  the  public  history  which  will  be  judicially  known."^     There  are 


Their  Location  and  Title  Thereto." 
In  Tracing  Title  the  history  of  the 
country  may  be  judicially  noticed. 
Thomas  v.  Stigers,  5  Fa.  St.  480, 
judicially  noticing  the  agreement  be- 
tween Lord  Baltimore  and  Penn 
relating  to  the  boundary  line  of 
Tennsylvania  and  Maryland  and  the 
history  of  the  border-line  contro- 
versy. 

In  Howard  v.  Moot,  64  N.  Y.  262, 
the  court  took  judicial  notice  of  the 
fact  that  the  tract  of  land  of  which 
the  premises  in  dispute  were  part 
was  ceded  by  the  state  of  New  York 
to  the  state  of  Massachusetts,  and 
that  under  the  proper  authority  of 
both  states  and  of  the  nation  the 
Indian  title  had  been  extinguished. 
See  also  People  v.  Snyder,  41  N.  Y. 

397- 

That  the  lands  in  question  were  at 
a  particular  time  within  the  Indian 
country  and  in  the  possession  of  the 
Indians.  Krueger  v.  Schultz,  6  N. 
D.  310,  70  S.  W.  269,  citing  United 
States  V.  Beebe,  2  Dak.  292,  11  N. 
W.  505. 

80.  Carr  v.  McCampbell,  61  Ind. 
97 ;  Henthorn  v.  Doe,  i  Blackf. 
(Ind.)  157.    See  Lamb  v.  Davenport, 

I  Sawy.  609,  14  Fed.  Cas.  No.  8015. 
Texas   Colonization   Grants —  See 

Chadoin  v.  Magee,  20  Tex.  476 ;  Rob- 
ertson V.  Teal,  9  Tex.  344;  Kilpatrick 
V.  Sisneros,  23  Tex.  113;  Wheeler  v. 
Moody,  9  Tex.  372;  Hatch  v.  Dunn, 

II  Tex.  708. 

81.  Ancient  colonial  charters  are 
judicially  noticed.  State  v.  Wagner, 
61   Me.  178,  191. 

The  Acquisition  of  the  Philip- 
pines and  the  Duration  of  the  In- 
surrection therein  until  1902,  judi- 
cially noticed  in  La  Rue  v.  Kansas 
Mut.  L.  Ins.  Co.,  68  Kan.  539,  75 
Pac.  494. 

History  of  Indians See  Howard 

V.  Moot,  64  N.  Y.  262,  and  infra 
this  article,  "  Facts  Relating  to  In- 
dians." 

That  the  World's  Columbian  Ex- 
position was  located  and  held  in  the 
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city  of  Chicago.  McCoy  v.  World's 
Columbian  Exposition,  186  111.  356, 
35  N.  K.  1043,  78  Am.  St.  Rep.  288. 

Facts    Shown    by    Treaties The 

court  will  take  judicial  notice  of  his- 
torical facts  recognized  by  the  politi- 
cal power  of  the  nation  in  treaties 
and  otherwise.  Lumley  v.  Wabash 
R.  Co.,  71  Fed.  21 ;  Lewis  v.  Harris, 
31  Ala.  689,  699;  La  Rue  v.  Kansas 
Mut.   Ins.   Co.,  68  Kan.  539,  75  Pac. 

494- 

Adoption    of   Gregorian   Calendar. 

Where  an  indictment  charged  the 
offense  to  have  been  committed  in  a 
certain  year  without  adding  the 
words  "of  our  Lord,"  it  was  judi- 
cially noticed  as  a  matter  of  history 
that  Christian  nations  had  adopted 
the  Gregorian  calendar  numbering 
the  years  from  the  birth  of  Christ. 
Engleman  v.  State,  2  Ind.  91,  52?  Am. 
Dec.  494. 

82.  Simmons  V.  Trumbo,  9  W. 
Va.  358;  Purdy  v.  Erie  R.  Co.,  162 
N.  Y.  42,  56  N.  E.  508,  48  L.  R.  A. 
669;  Bishop  V.  Jones,  28  Tex.  294; 
McKinnon  v.  Bliss,  21   N.  Y.  206. 

The  Limits  of  a  Grant  by  the 
Provincial  Governor  of  New  Hamp- 
shire in  what  is  now  Vermont  is  not 
a  matter  of  history  which  can  be 
judicially  noticed.  Woods  v.  Banks, 
14  N.   H.    loi. 

83.  Hart  v.  Bodley,  Hard.  (Ky.) 
98,  holding  that  the  court  would  take 
judicial  notice  of  the  location  of  the 
lower  Blue  Licks  from  the  fact  that 
a  memorable  battle  between  the  In- 
dians and  the  early  settlers  of  Ken- 
tucky took  place  there,  making  this 
place  well  known  throughout  the 
state.  Sun  Printing  &  Pub.  Ass'n 
V.  Mayor  of  New  York,  8  App.  Div. 
230,  40  N.  Y.  Supp.  607,  judicially 
noticing  a  city's  history  with  regard 
to  its  experience  in  the  construction 
and  operation  of  street  railways  by 
private  enterprise  and  capital.  But 
see   Simmons  v.  Trumbo,  9  W.   Va. 

358- 

In  McCarty  v.  Johnson,  20  Tex. 
Civ.    App.    184,   49    S.    W.    1098,    it 
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many  matters  of  current  history  and  present  interest  which  courts 
judicially  notice,  but  they  will  be  found  elsewhere  in  this  article.^* 

B,  Legislation  and  Government.  —  Courts  judicially  notice 
the  history  of  legislation,^^  and  of  changes  in  the  constitution  and 
government.^*' 

C.  War.  —  a.  Generally.  —  War  with  another  country  is  a  mat- 
ter of  public  notoriety  and  interest,  and  courts  will  take  notice  of 
facts  of  general  knowledge  connected  therewith.®''^ 

b.  Civil  War.  —  Courts  of  the  states  and  the  United  States  take 
judicial  notice  of  the  civil  war,**^  when  it  began  and  ended,^''  the 
chief  incidents  leading  up  to  it  and  occurring  during  its  continu- 


was  held  that  the  court  would  judi- 
cially notice  as  a  notorious  historical 
fact  that  one  Chrisman  was  first 
alcalde  of  the  municipaUty  of  Austin 
in   1832. 

It  is  a  matter  of  public  history  that 
the  Wabash  river  was  used  as  a 
public  highway  between  its  mouth 
at  the  Ohio  river  and  the  portage 
somewhere  between  Huntington  and 
Ft.  Wayne,  for  many  years  prior  to 
1778.  State  V.  Wabash  Paper  Co., 
21  Ind.  App.  167,  48  N.  E.  653,  SI 
N.  E.  949- 

84.  See  infra,  "  Matters  of  Gen- 
eral Knowledge  and  Interest  Relat- 
ing to  Social,  PoHtical  and  Economic 
Conditions  and    Changes." 

85.  State  v.  FrankHn  Co.  Sav. 
Bank  &  Trust  Co.,  74  Vt.  246,  52 
Atl.  1069.  See  infra,  "  Laws,  etc.  — 
Construction,  Validity  and  Constitu- 
tionaUty." 

That  Special  Acts  of  Incorpora- 
tion Are  Hurriedly  Disposed  Of. 
Ohio  L.  Ins.  &  T.  Co.  v.  Debolt,  16 
How.  (U.  S.)  416,  435. 

In  Board  of  Com'rs  v.  Ft.  Wayne 
Water  Power  Co.,  17  Ind.  App.  36, 
46  N.  E.  36,  the  court  took  judicial 
notice  of  the  history  of  the  Wabash 
&  Erie  canal  and  the  legislation  re- 
lating to  the  same. 

Evils   at   Which  legislation  Was 

Aimed Smith    v.    Speed,    50    Ala. 

276.  See  also  infra  this  article, 
"  Construction,  Validity  and  Consti- 
tutionality of  Law." 

86.  Lamb  v.  Davenport,  i  Sawy. 
609,  14  Fed.  Cas.  No.  8015. 

The  public  history  of  the  state 
with  reference  to  an  election  on  a 
particular  amendment  to  the  consti- 
tution   may    be     judicially     noticed. 


Koehler  v.   Hill,  60   Iowa  543,  569, 
635,  14  N.  W.  738,  15  N.  W.  609. 

Appellate  courts  will  take  judicial 
notice  of  the  historical  facts  as  to  the 
dates  when  and  the  circumstances 
under  which  a  constitutional  change 
in  a  county  government  occurs, 
Priest  V.  Lawrence,  16  Mo.  App.  409. 

87.  That  in  the  War  Between 
Texas  and  Mexico  Sam  Houston  held 
a  high  military  office  and  was  ac- 
tively engaged  as  a  leader  in  the 
Texas  army.  Sargent  v.  Lawrence, 
16  Tex.  Civ.  App.  540,  40  S.  W.  1075. 

In  Austin  v.  State,  loi  Tenn.  563, 
48  S.  W.  305,  70  Am.  St.  Rep.  703, 
50  L.  R.  A.  478,  the  court  judicially 
noticed  as  a  part  of  the  history  of  the 
organization  of  the  volunteer  army 
in  the  United  States  during  the 
Spanish-American  war  that  large 
numbers  of  men  otherwise  capable 
had  rendered  themselves  unfit  for 
service  by  the  use  of  cigarettes,  and 
that  more  recruits  were  rejected 
upon  this  ground  than  any  other. 

Indian  Wars See  Yelm  Jim  v. 

Territory,  i  Wash.  Ter.  63. 

88.  Cross  V.  Sabin,  13  Fed.  308; 
Cuyler  v.  Ferrill,  i  Abb.  169,  6  Fed. 
Cas.  No.  3523 ;  Woods  v.  Wilder,  43 
N.  Y.  164;  Smart  v.  Mason,  2  Heisk. 
(Tenn.)   223. 

The  existence  of  civil  war  is  a  fact 
of  domestic  history  which  the  court 
is  bound  to  notice,  although  it  has 
never  been  publicly  proclaimed.  Prize 
Cases,  2  Black   (U.   S.)   635,  667. 

89.  Cross  V.  Sabin,  13  Fed.  308; 
Phillips  V.  Hatch,  i  Dill.  571,  19  Fed. 
Cas.  No.  11,094;  Turner's  Adm'r  v. 
Patton,  49  Ala.  406;  Bernstein  v. 
Humes,  60  Ala.  582,  598;  Williams 
V.  State,  2>7  Arlc.  463 ;  Hanks  v.  Har- 
ris, 29  Ark.  323. 
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ance,''"  and  what  states  joined  the  Confederacy."^  Courts  of  a  par- 
ticular state  take  notice  of  whether  it  seceded,"-  and  if  so,  when,"' 
and  that  the  courts  were  closed  durinp^  the  period  of  military  occu- 
pation."* While  the  courts  may  judicially  know  that  at  a  particular 
time  a  certain  state  or  part  thereof  was  under  military  occupation,"" 
they  cannot  know  the  local  extent  of  such  occupation.""  But  the 
courts  of  a  border  state  may  take  notice  of  the  changes  in  the  de 
facto  jurisdiction  exercised  over  a  county  within  its  territorial 
boundaries.""  The  general  political  and  economic  conditions  exist- 
ing in  a  state  during  the  continuance  of  the  war  are  judicially  noticed 
by  the  courts  thereof."^     The  political  conditions  existing  immedi- 


90.  Swinnerton  v.  Columbian  Ins. 
Co.,  2,-/  N.  Y.  174,  93  Am.  Dec.  560; 
Cross  V.  Sabin,  13  Fed.  308;  Cuylcr 
V.  Ferrill,  i  Abb.  169,  6  Fed.  Cas. 
No.  3523. 

Sherman's  March  to  the  Sea  and 
the  time  it  occurred  may  be  judicially 
noticed.  Williams  v.  State,  67  Ga. 
260. 

Abolition   of   Slavery Glover  v. 

Taylor,  41  Ala.  124;  Ferdinand  v. 
State,  39  Ala.  706. 

The  courts  take  judicial  notice  of 
the  emancipation  of  the  slaves  by  the 
president's   proclamation,   January    i. 


Morgan   v.    Nelson,    43    Ala. 

Brooke  v.   Filer,  35  Ind.  402. 
Douthitt   V.    Stinson,   63    Mo. 


1863. 
586. 

91. 

92. 

268. 

93.  Chowning  v.  Stanfield,  49 
Ark.  87. 

94.  Hanks  v.  Harris,  29  Ark.  323. 

95.  Burke  v.  Miltenberger,  19 
Wall.   (U.  S.)  519. 

The  court  may  judicially  know  as 
a  part  of  the  history  of  the  country 
that  fierce  battles  were  fought  in  the 
state  of  Missouri  between  the  armies 
of  the  United  States  and  those  of  the 
Confederacy,  but  cannot  judicially 
know  the  fluctuating  lines  of  those 
contending  armies.  Wood  v.  Cooper, 
2   Heisk.    (Tenn.)    441. 

In  Rice  v.  Shook,  27  Ark.  137,  11 
Am.  Rep.  783,  the  court  judicially 
noticed  the  fact  that  on  February 
7th,  1865,  Little  Rock  and  a  large 
part  of  Arkansas  were  and  had  been 
for  some  considerable  time  pre- 
viously in  possession  of  the  forces 
of  the  United  States. 

The  Appointment  of  a  Military 
Governor    in    Tennessee    was    judi- 
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cially  noticed.  Bond  v.  Perkins,  4 
Heisk.    (Tenn.)    364. 

Occupation  of  Particular  County. 

In  Killebrcw  v.  Murphy,  3  Heisk. 
(Tenn.)  546,  the  court  judicially  no- 
ticed the  time  when  the  courts  in  a 
particular  county  were  closed,  civil 
law  suspended  and  military  author- 
ity instituted.  See  also  Simmons  %>. 
Trumbo,  9  W.  Va.  358. 

Contra.  —  Smart  v.  Mason,  2 
Heisk.  (Tenn.)  223;  Cross  v.  Sabin, 
13  Fed.  308. 

96.  McDonald  v.  Kirby,  3  Heisk. 
(Tenn.)  607;  Kelley  v.  Story,  6 
Heisk.  (Tenn.)  202.  But  see  Bond 
V.  Perkins,  4  Heisk.  (Tenn.)  364. 

97.  Dryden  v.  Stephens,  19  W. 
Va.  I,  14;  Simmons  v.  Trumbo,  9 
W.  Va.  358. 

The  fact  that  a  particular  county 
was  at  all  times  during  the  war 
within  the  Confederate  lines,  and 
that  Confederate  money  was  the 
general  currency  in  circulation  there 
will  be  judicially  noticed.  Hix  v. 
Hix,  25  W.  Va.  481.  See  also  Kent 
V.  Chapman,  18  W.  Va.  485,  500. 

98.  Holmes  v.  Kring,  93  Mo. 
452,  6  S.  W.  347.  See  also  Woods 
V.  Wilder,  43  N.  Y.  164;  United 
States  V.  Anderson,  9  Wall.  (U.  S.) 
56;  Simmons  v.  Trumbo,  9  W.  Va. 
3S8. 

In  determining  whether  a  trustee 
acted  in  good  faith  and  with  reason- 
able diligence  in  the  investment  and 
use  of  trust  funds  during  the  civil 
war,  the  courts  will  take  judicial  no- 
tice of  the  disturbed  condition  of  the 
country  during  that  period,  the 
scarcity  of  stocks  and  public  securi- 
ties, and  the  fluctuating  value  of 
properties    of    every    kind,    and    the 
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ately  after  the  war  during  the  period  of  reconstruction  are  judicially 
known.^® 

c.  Military  Orders.  —  The  orders  of  a  military  governor  in  con- 
trol of  a  particular  section  of  the  country  in  which  civil  law  has  been 
suspended  will  not  be  judicially  noticed/  unless  they  are  matters 
of  common  knowledge  and  notoriety ;-  though  it  has  been  held  to 
the  contrary.'^  General  orders,  however,  issuing  from  the  war 
department  may  be  noticed.* 

D.  Circulating  Medium.  —  Courts  take  notice  of  well-known 
historical  facts  regarding  money  and  the  circulating  medium  of 
the  country.^  The  issuance  and  use  of  paper  money  by  the  confed- 
erate states  are  judicially  known,^  as  is  the  fact  that  gold  and  silver 
and  all  currency  convertible  into  it  went  out  of  circulation- in  those 


consequent  difficulty  of  making  safe 
and  productive  investments.  Foscue 
V.  Lyon,  55  Ala.  440.  See  also  Lyon 
V.  Foscue,  60  Ala.  468,  481. 

The  Notorious  Course  of  Trade  and 
intercommunication  between  Nassau 
and  Charleston.  The  Mersey,  17 
Fed.  Cas.  No.  9489.  But  see  Lyell 
V.  Lapeer  Co.,  6  McLean  446,  15  Fed. 
Cas.  No.  8618,  reversing  the  decree 
of  condemnation. 

In  The  Minna,  Blatchf.  Pr.  Cas. 
533,  17  Fed.  Cas.  No.  9634,  it  was 
held  that  the  court  could  take  judi- 
cial notice  of  the  notorious  fact  that 
the  owner  of  the  vessel  in  question 
had  been  constantly  engaged  in  run- 
ning the  blockade  on  the  coast  of  the 
Carolinas. 

99.  Courts  of  Texas  judicially 
know  that  in  1869  the  government  of 
the  state  was  administered  by  mili- 
tary authority  under  the  Reconstruc- 
tion Acts  of  Congress,  and  that  the 
orders  of  the  military  commander 
had  the  force  and  effect  of  law. 
Gates  V.  Johnson   Co.,  36  Tex.    144, 

1.  Burke  v.  Miltenberger,  19 
Wall.   (U.  S.)  519. 

The  orders  of  the  military  authori- 
ties having  control  of  the  state  of 
Virginia  in  the  years  1868  and  1869 
extending  the  statute  of  limitations 
will  not  be  judicially  noticed.  John- 
ston V.  Wilson,  29  Gratt.   (Va.)   379. 

2.  Holmes  v.  Kring,  93  Mo.  452, 
6  S.  W.  347,  in  which  judicial  no- 
tice was  taken  of  a  notorious  mili- 
tary order  relating  to  the  people  gen- 


erally of  a  particular  section  of  the 
state. 

3.  Lanfear  v.  Mestier,  18  La. 
Ann.  497,  89  Am.  Dec.  658;  Taylor 
V.  Graham,  18  La.  Ann.  656,  89  Am. 
Dec.  699;  New  Orleans  Canal  & 
Bkg.  Co.  V.  Templeton,  20  La.  Ann. 
141,  96  Am.  Dec.  385. 

4.  In  Jeffries  v.  State,  39  Ala. 
655,  it  was  held  that  the  court  would 
take  judicial  notice  of  one  of  the 
general  orders  for  the  regulation  of 
the  army  approved  by  the  president, 
which  dispensed  with  a  proclamation 
of  martial  law  in  any  place  occupied 
by  an  invading  army  of  the  United 
States,  and  declared  all  local  laws 
suspended  by  the  presence  of  the  oc- 
cupying army. 

5.  D'Invilliers  V.  Second  Munici- 
pality of  New  Orleans,  5  Rob.  (La.) 
1:23. 

The  great  difference  in  the  value 
of  money  in  1189  and  at  the  present 
time  will  be  judicially  noticed.  Bry- 
ant V.  Foot,  L.  R.  3  Q.  B.  Cas.  497, 
506,  holding  that  the  court  would 
judicially  notice  that  such  a  sum  as 
thirteen  shillings  could  not  have  been 
payable  as  of  right  upon  every  mar- 
riage in  a  small  rural  parish  in 
England  in  the  time  of  Richard  I, 
because  of  the  greater  value  of 
money  in  that  time. 

6.  Henly  v.  Franklin,  3  Coldw. 
(Tenn.)   472,  91  Am.  Dec.  296. 

In  Buford  v.  Tucker,  44  Ala.  89, 
the  court  took  judicial  notice  of  the 
historical  fact  that  Confederate  cur- 
rency was  first  issued  in  1862. 
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states  durincj  the  civil  war.''     So  also  courts  take  notice  of  the  depre- 
ciation in  the  United  States  currency  during  that  period.'' 

E.  Whkn  a  Fact  in  Issue.  —  It  has  been  held  that  when  a  fact 
of  history  is  in  issue  before  a  jury  it  must  be  proved." 

F.  Sources  of  Information.  —  Appropriate  books  of  history 
may  be  consulted  for  information  as  to  historical  facts.^" 

18.  Statistical  Facts.  —  A.  Mortality  Tables.  —  Certain  sta- 
tistical facts  are  judicially  noticed.  Thus,  some  courts  take  notice 
of  the  probable  duration  of  human  life  as  shown  by  the  recognized 
mortality  tables  in  use  by  the  insurance  companies. ^^  Other  courts 
seem  to  treat  the  use  of  such  tables  as  a  matter  of  evidence  and  not 
a  subject  for  judicial  notice.^^ 

B.  Population.  —  The  population  of  the  various  civil  subdi- 
visions of  the  state  as  shown  by  the  census  reports  is  judicially 
noticed. ^'^ 

19.  Words,  Phrases  and  Abbreviations.  —  A.  Generally.  —  The 
common  and  ordinary  meaning  of  English  words  and  phrases  is 
judicially  noticed/*  and  the  court  may  resort  to  dictionaries  and 


7.  Wood  V.  Cooper,  2  Heisk. 
(Tenn.)  441 ;  I^aird  v.  Folwell,  10 
Heisk.  (Tenn.)  92;  Riddle  v.  Hill, 
51  Ala.  224;  Morris  v.  Morris,  58 
Ala.  443;  Lumpkin  v.  Murrell,  46 
Tex.  51 ;  Grant  v.  Reese,  94  N.  C. 
720. 

The  court  cannot  judicial!}'  know 
that  bank  notes  of  a  particular  de- 
scription were  not  current  during 
the  civil  war.  Laird  v.  Folwell,  10 
Heisk.    (Tenn.)    92. 

8.  In  Woodrufif  v.  State,  66  Miss. 
298,  the  court  judicially  noticed  that 
in  1871  gold  coin  was  of  much 
greater  value  than  the  circulating 
medium  at  that  time,  consisting  of 
United  States  treasury  notes  and 
national  bank  notes,  because  this  was 
a  matter  of  public  history. 

The  Extent  of  the  Depreciation 
of  the  currency  during  the  civil  war 
will  not  be  noticed.  Modawell  v. 
Holmes,  40  Ala.  391. 

9.  Gregory  v.  Baugh,  4  Rand. 
(Va.)  611;  McKinnon  v.  Bliss,  21 
N.  Y.  206,  214. 

10.  State  V.  Gramelspacher,  126 
Ind.  398,  26  N.  E.  81 ;  Swinnerton  v. 
Columbian  Ins.  Co.,  37  N.  Y.  174,  93 
Am.  Dec.  560;  Trenier  v.  Stewart,  55 
Ala.  458;  United  States  v.  Fifteen 
Hundred  Bales  of  Cotton,  27  Fed. 
Cas.  No.  15,958.  See  McKinnon  v. 
Bliss,    21     N.    Y.    206,    and    article 
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"  Books,"     and    infra,    this     article, 
"  Sources  of  Information." 

11.  Louisville  &  N.  R.  Co.  v. 
Mothershed,  97  Ala.  261,  12  So.  714; 
Kansas  City,  M.  &  B.  R.  Co.  v. 
Phillips,  98  Ala.  159,  13  So.  65; 
Boettger  v.  Scherpe  &  Koken  Archi- 
tectural Iron  Co.,  136  Mo.  531,  38 
S.  W.  298.  See  article  "  Mortality 
Tables." 

12.  See  City  of  Indianapolis  v. 
Marold,  25  Ind.  App.  428,  58  N.  E. 
512,  and  fully  the  article  "  Mortality 
Tables." 

13.  State  V.  Swift,  69  Ind.  505; 
State  V.  County  Court,  89  Mo.  237, 
I  S.  W.  307.  See  fully  infra,  this 
article,  "  Official  Proceedings,  Rec- 
ords and  Documents.  —  Census  Re- 
ports." 

14.  United  States.  —  Marvel  v. 
Merritt,  116  U.  S.  11;  Eureka  Vine- 
gar Co.  V.  Gazette  Print.  Co.,  35 
Fed.  570;  Sonn  v.  Magone,  159  U.  S. 
417;  Royal  Baking  Powder  Co.  v. 
Raymond,  70  Fed.  376.  See  Salton- 
stall   V.   Wiebusch,    156  U.    S.   601. 

Alabama.  —  Watson  v.  State,  55 
Ala.  158. 

C  a  lif  0  rn  i  a.  —  Grennan  v.  Mc- 
Gregor, 78  Cal.  258,  20  Pac.  559. 

Illinois.  —  Parmelee  v.  McNulty, 
19  111-  556. 

Kentucky.  —  Pedigo  v.  Com.,  24 
Ky.  L.  Rep.  1029,  70  S.  W.  659. 


JUDICIAL  NOTICE. 


923 


other  appropriate  sources  for  information.^^     Such  notice,  however, 


Michigan.  —  Bailey  v.  Kalamazoo 
Pub.   Co.,  40   Mich.  251,  256. 

Mississippi.  —  Rodgers  v.  Kline, 
56  Miss.  808. 

Nevada.  —  State  v.  Murphy,  23 
Nev.  390,  48  Pac.  628. 

North  Dakota.  —  Power  v.  Bow- 
die,  3  N.  D.  107,  54  N.  W.  404,  44 
Am.  St.  Rep.  511,  21  L.  R.  A.  328. 

New  York.  —  Conde  v.  City  of 
Schenectady,  29  App.  Div.  604,  51 
N.  Y.  Supp.  854. 

Oregon.  —  Martin  v.  Eagle  De- 
velop.  Co.,  41    Or.  448,  456,  69  Pac. 

216. 

"  The  courts  are  expected  to  know 
and  take  notice  of  the  meaning  of 
any  vernacular  word  which  may  be 
ascertained  by  reference  to  any 
standard  authority."  Cook  v.  State, 
no  Ala.  40,  20  So.  360. 

The  term  "  frozen  snake  "  as  used 
in  an  alleged  libel  is  judicially  known 
to  be  commonly  used  with  reference 
to  the  fable  of  the  Frozen  Snake. 
Hoare  v.  Silverlock,  12  Ad.  &  El. 
(N.  S.)    624,  64  E.  C.  L.  623. 

The  meaning  and  significance  of 
the  word  "  kindergarten,"  and  the 
system  and  character  of  instruction 
described  by  that  term  were  judi- 
cially noticed  in  Sinnott  v.  Colom- 
bet,  107  Cal.  187,  40  Pac.  329,  28  L. 
R.  A.  594. 

In  People  v.  Pullman  Car  Co.,  175 
111.  125,  155,  51  N.  E.  664,  the  court 
took  judicial  notice  as  a  matter  of 
common  knowledge  that  the  term 
"  supplies "  as  used  in  a  charter 
entitling  the  defendant  company  to 
furnish  supplies  to  travelers  in  rail- 
road cars  includes  whiskies,  wines 
and  other  liquors. 

The  nature  and  character  of  a 
"sack  raft"  were  not  judicially  no- 
ticed, such  a  raft  not  being  com- 
monly known  in  that  jurisdiction. 
The  Mary,  123  Fed.  609. 

"  Squatter  Riots."  —  The  mean- 
ing of  this  expression  was  judicially 
noticed.  Clarke  v.  Fitch,  41  Cal. 
472. 

That  a  "  League  and  Labor  "  con- 
tains four  thousand,  six  hundred  and 
five  acres.  Parker  v.  Chancellor,  7Z 
Tex.  475,  u   S.  W.  503. 


"A  Colored  Man"  is  not  judicially 
known  to  be  necessarily  a  negro. 
Pauska  v.   Daus,  31   Tex.  67. 

That  Pneumonia  Is  a  Disease. 
Kiernan  v.  Metropolitan  L.  Ins.  Co., 
13  Misc.  39,  34  N.  Y.  Supp.  95. 

That  the  Term  "  Greenbacks "  is 
commonly  used  to  designate  United 
States  treasury  notes.  Duvall  v. 
State,  63  Ala.   12. 

"  Sealed "  and  "  Sealing  Cere- 
mony." —  Religious  Terms.  —  In 
Hilton  V.  Roylance,  25  Utah  129.  6g 
Pac.  660,  95  Am.  St.  Rep.  821,  58  L. 
R.  A.  722,,  it  was  held  that  the  court 
could  examine  the  church  records 
and  journals  and  works  of  history 
to  determine  the  meaning  of  the 
terms  "  sealed  "  and  '"  sealing  cere- 
mony "  as  used  by  the  Mormon 
church,  since  this  was  a  matter  of 
which  the  court  took  judicial  notice. 

Terms   of   Civil  Law The  court 

may  take  judicial  notice  that  the 
word  syndic  in  the  civil  law  corre- 
sponds very  nearly  with  that  of 
assignee  under  the  common  law. 
Mobile  &  O.  R.  Co.  v.  Whitney,  39 
Ala.  468. 

The  Meaning  of  the  Term  "  Com- 
mon Laborer "  is  a  matter  of  com- 
mon knowledge  known  to  the  jury 
as  well  as  the  court.  Boettger  v. 
Scherpe  &  Koken  Architectural  Iron 
Co.,  136  Mo.  531,  38  S.  W.  298.  See 
Lumley  v.  Gye,  2  E.  &  B.  216,  75  E. 
C.   L.  216. 

Meaning  of  the  Terms  "  Drunken- 
ness "  and  "  Drunkards."  —  See 
Com.  V.  Whitney,  11  Cush.  (Mass.) 
477;  Youngs  V.  Youngs,  130  111.  230, 
22  N.  E.  806,  17  Am.  St.  Rep.  313, 
6  L.  R.  A.  548. 

15.  Marvel  v.  Merritt,  116  U.  S. 
11;  Grennan  v.  McGregor,  78  Cal. 
258,  20  Pac.  559;  Rodgers  v.  Kline, 
56  Miss.  808;  Briffitt  v.  State,  58 
Wis.  39,  16  N.  W.  39,  46  Am.  Rep. 
621.  See  Nelson  v.  Gushing,  2  Gush. 
(Mass.)  510;  Hygeia  Distilled 
Water  Co.  v.  Hygeia  Ice  Co.,  72 
Conn.  646,  45  Atl.  957. 

The  courts  take  judicial  notice 
that  Webster's  Unabridged  Diction- 
ary is  a  work  of  standard  authority 
universally    acknowledged    wherever 
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does   not   extend    to   a    local   or   peculiar    and    unusual    mcaninpj.'* 

B.  Tin-:  CiiANC.Ks  which  are  constantly  taking  place  in  the  lan- 
guage, in  the  ordinary  mcaninjj^  of  words  and  phrases,  must  be 
noticed  by  the  courts.'^ 

C.  Foreign  Words.  —  The  correct  spelling  and  pronunciation 
of  foreign  words  are  not  judicially  known.'* 


the  English  language  is  spoken.  .\(1- 
ler  V.   State,  55  Ala.   16. 

The  meaning  of  the  term  "  minis- 
ter of  the  Congregational  persua- 
sion "  used  in  a  will  must  be  deter- 
mined by  the  court  as  a  matter  of 
law  by  resorting  to  history,  the 
works  and  treatises  of  acknowledged 
authority  and  other  appropriate 
sources  of  information.  An  issue  of 
fact  cannot  be  raised  on  such  a  ques- 
tion. Attorney-General  v.  Town  of 
Dublin,  38  N.  H.  459,  514,  citing 
Shrove  v.  Wilson,  9  CI.  &  Fin. 
(Eng.)   499. 

16.  Rodgers  v.  Kline,  56  Miss. 
808;  McNichol  V.  Pacific  Exp.  Co., 
12  Mo.  App.  401. 

Courts  do  not  judicially  know  that 
the  words  ''  drawing  "  and  "  Ken- 
tucky drawing,"  designated  a  lot- 
tery. "  Words,  where  used  in  their 
conventional  sense,  require  no  proof 
to  show  what  they  mean.  But  when 
employed  in  a  technical  or  unaccus- 
tomed signification  differing  from 
the  conventional,  and  so  understood 
by  a  particular  class  of  persons," 
proof  is  required  as  to  their  mean- 
ing. State  V.  Bruner,  17  Mo.  App. 
274. 

Mining  Terms. —  Any  unusual 
meaning  must  be  proved,  hence  the 
court  does  not  judicially  know  that 
the  expression  "  from  the  grass  roots 
down "  means  in  mining  parlance 
from  the  grass  roots  to  the  bedrock, 
nor  that  the  term  "  prospected "  as 
applied  to  placer  mines  signifies  that 
holes  have  been  sunk  to  the  bedrock 
and  a  test  made  of  the  earth  in  each 
and  the  average  ascertained.  Martin 
V.  Eagle  Develop.  Co.,  41  Or.  448, 
456,  69  Pac.  216. 

But  in  Hines  v.  Miller,  122  Cal. 
517,  55  Pac.  401,  it  was  held  that  un- 
der §  1875  of  the  Code  of  Civil  Pro- 
cedure, providing  that  courts  will 
take  judicial  notice  of  "the  true  sig- 
nificance  of  all   English   words   and 
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phrases,  and  of  all  legal  expressions," 
the  court  would  judicially  notice 
that  such  expressions  as  "  shafts, 
tunnels,  levels,  chutes,  stopes,  up- 
rises, crosscuts,  inclines,  etc.,  when 
applied  to  mines,"  signify  instrumen- 
talities whereby  and  through  which 
such  mines  are  opened,  developed, 
prospected,   improved  and  worked. 

Where  a  mine  is  alleged  to  have 
been  worked  upon  the  "  cost-book 
principle  "  the  court  does  not  judi- 
cially know  the  meaning  of  this 
term.  Fenn's  Case,  4  De  G.  M.  &  G. 
285,  43   Eng.   Reprint   517. 

The  Commercial  Designation  of 
an  Article  is  not  a  matter  of  which 
the  courts  can  take  judicial  notice. 
Seeberger  v.  Schlesinger,  152  U.  S. 
581,  in  which  it  was  held  that  the 
court  could  not  judicially  notice  the 
commercial  meaning  of  the  word 
"  furs." 

17.  "  Without  doing  so  they  can- 
not observe  the  great  and  paramount 
rules  of  effectuating  the  intentions 
of  men  in  all  their  transactions." 
Vanada's  Heirs  v.  Hopkins's  Adm'rs, 
I  J.  J.  Marsh.  (Ky.)  285,  19  Am. 
Dec.  92. 

In  Lampton  v.  Haggard,  3  Men. 
(Ky.)  149,  in  determining  the  mean- 
ing of  the  expression  "  currency  of 
Kentucky,"  the  court  judicially  no- 
ticed the  change  in  the  meaning  of 
the  term  "  currency  "  which  had  oc- 
curred since  the  case  of  Chambers 
V.  George,  5  Litt  (Ky.)  335.  See 
also  Farwell  v.   Kennett,  7  Mo.  595. 

18.  When  Spanish  Names  Are 
Idem  Sonans  in  English,  it  will  not 
be  judicially  noticed  that  they  are 
not  so  when  pronounced  according 
to  the  Spanish  pronunciation.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  San- 
chez (Tex.  Civ.  App.),  65  S.  W.  893. 

The  proper  orthography  and  pro- 
nunciation of  names  in  the  Polish 
language  cannot  be  judicially  no- 
ticed, hence  the  court  does  not  know 
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D.  Slang  Expressions.  —  The  meaning  of  slang  expressions  is 
not  judicially  noticed  unless  they  have  come  into  such  general  use 
as  to  be  part  of  the  language.^® 

E.  Slanderous  Expressions.  —  The  court  judicially  knows 
whether  a  particular  expression  is  slanderous  per  J^.^" 

F.  Used  in  Legislative  Acts.  —  Courts  are  bound  to  take 
notice  of  the  meaning  of  the  words  and  phrases  used  in  legislative 
acts.-^ 

G.  Abbreviations  and  Symbols.  —  Courts  take  notice  of  the 
meaning  of  an  abbreviation  which  is  in  ordinary  use,  and  which 
has  become  a  matter  of  common  knowledge."     This  is  true  of  the 


that  a  name  spelled  Kurkwiski  is 
not  pronounced  Kurkowski.  State 
r.  Johnson,  26  Minn.  316. 

19.  In  Edwards  v.  San  Jose 
Print.  &  Pub.  Soc.,  99  Cal.  431,  34 
Pac.  128,  37  Am.  St.  Rep.  70,  an  ac- 
tion for  libel,  the  alleged  libelous 
statement  was  that  in  an  approach- 
ing election  contest  bribery  of  voters 
would  be  resorted  to,  and  that  the 
plaintiff  was  "  to  have  charge  of  the 
sack;"  it  was  held  that  the  court 
"  could  not  affect  to  be  ignorant  of 
the  recent  meaning  which  the  word 
'  sack '  has  acquired  in  the  current 
newspaper  literature  of  the  day " 
when  used  in  such  connection ;  that 
while  it  was  once  only  a  slang  ex- 
pression, the  meaning  of  which 
courts  could  not  have  taken  judicial 
notice,  it  has  been  so  frequently  used 
to  convey  a  particular  meaning  that 
"  it  can  hardly  be  considered,  when 
employed  for  that  purpose,  as  simply 
the  language  of  slang  and  under- 
stood only  by  the  vulgar." 

20.  Simpson  v.  Press  Pub.  Co., 
33  Misc.  228,  67  N.  Y.  Supp.  401 ; 
People  V.  McLaughlin,  33  Alisc.  691, 
68  N.  Y.  Supp.  1 108.  See  article 
"  Libel  and  Slander." 

21.  Sterne  v.  State,  20  Ala.  43; 
Ward  V.  State,  22  Ala.  16,  judicially 
noticing  the  meaning  of  the  term 
"  faro  bank." 

The  court  knows  that  cigars  and 
tobacco  are  not  "  drugs  and  medi- 
cines," and  may  exclude  evidence 
that  they  are.  Com.  v.  Marzynski, 
149  Mass.  68,  21  N.  E.  22S. 

Meaning  of  the  Term  "Fruit" 
and  "Vegetables,"  used  in  a  tariff 
act.     Nix  V.  Hedden,  149  U.  S.  304. 


Terms     Nowhere    Defined.  —  The 

meaning  of  the  term  "  gift  enter- 
prise "  used  in  a  legislative  act 
against  lotteries  and  similar  enter- 
prises may  be  judicially  noticed,  al- 
though the  term  is  not  defined  in 
dictionaries  or  text-books,  since  it 
has  a  well-defined  meaning  in  com- 
mon speech.  Lohman  v.  State,  81 
Ind.  15. 

Actual  Construction  of  Such 
Terms  by  Administrative  OflB^cers. 
In  determining  the  meaning  of  the 
term  "  railroads  "  as  used  in  a  stat- 
ute, it  was  held  that  the  court  could 
take  notice  of  the  manner  in  which 
this  term  had  been  construed  by  the 
comptroller  of  the  state  for  many 
years  previous,  and  chat  this  practical 
construction  of  the  statute  could  be 
considered.  Bloxham  v.  Consumers' 
El.  L.  &  St.  R.  Co.,  36  Fla.  519,  18 
So.  444,  29  L.  R.  A.  507 ;  citing  West- 
brook  V.  Miller,  56  Mich.  148,  22  N. 
W.  256.  See  Board  of  Railroad 
Com'rs  V.  Market  St.  R.  Co.,  132 
Cal.  677,  64  Pac.  1065. 

22.  The  Meaning  of  Common  Ab- 
breviations is  judicially  known,  as 
that  It.  stands  for  lot,  bk.  for  block, 
pt.  for  part,  $  for  dollar,  c,  ct.,  cts., 
for  cent,  m.  for  mills,  tx.  for  tax 
and  vl.  for  valuation.  Jackson  v. 
Cummings,  15  111.  449. 

"  C.  0.  D."  has  acquired  a  fixed 
and  determinate  meaning  which 
courts  and  juries  may  recognize  from 
their  general  information.  State  v. 
Intoxicating  Liquors,  73  Me.  278; 
Shef^eld  Furnace  Co.  v.  Hull  Coal 
&  Coke  Co.,  loi  Ala.  446,  481,  14  So. 
672 ;  United  States  Exp.  Co.  7'. 
Keefer,  59  Ind.  263. 

But  where  a  letter  sent  by  an  ex- 
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common  contractions  or  abbreviations  of  the  Christian  or  given 
names  of  persons,  but  not  of  their  surnames.-''  A  court,  however, 
cannot  judicially  know  that  a  letter  is  necessarily  an  abbreviation 
and  not  itself  a  full  name.^* 


press  company  to  a  shipper  stated 
that  "  a  C.  O.  D."  billed  by  the  latter 
to  an  office  of  the  former  remained 
in  the  office  nnpaid,  it  was  held  that 
the  court  would  not  judicially  notice 
the  meaning  of  the  abbreviation  "  C. 
O.  D."  as  used  by  express  men,  since 
it  was  not  sufficiently  a  matter  of 
common  knowledge.  "  Where  a  writ- 
ing contains  technical  (other  than 
legal)  terms  and  mercantile  abbrevia- 
tions or  phrases,  or  obscure  expres- 
sions, the  meaning  of  such  terms  or 
expressions  is  to  be  ascertained  by 
the  jury."  McNichol  v.  Pacific  Exp. 
Co.,   12  Mo.  App.  401. 

"  F.  0.  B."  —  Sheffield  Furnace  Co. 
V.  Hull  Coal  &  Coke  Co.,  loi  Ala. 
446,  481,  14  So.  672. 

"J.  P."  known  to  stand  for  justice 
of  the  peace.  Shattuck  v.  People, 
5  111.  477.  See  Hambel  v.  Davis, 
89  Tex.  256,  34  S.  W.  439,  59  Am.  St. 
Rep.  46;  Abrams  v.  State,  121  Ga. 
170. 

"  N.  P."  known  to  stand  for  notary 
public.  Rowley  v.  Berrian,  12  111. 
198. 

That  "  Adm'r  "  following  the  com- 
plainant's name  in  the  complaint  is 
an  abbreviation  for  the  word  "  ad- 
ministrator." Moseley's  Adm'r  v. 
Mastin,  37  Ala.  216. 

"Acct."  is  judicially  known  to 
stand  for  "  account."  Heaton  v. 
Ainley,  108  Iowa  112,  74  N.  W.  766, 
78  N.  W.  798. 

"  P.  M."  and  "  A.  M."  —  Hedderich 
V.  State,  loi  Ind.  564. 

That  "Supt."  stands  for  "super- 
intendent." South  Missouri  Land  Co. 
V.  Jeffries,  40  Mo.  App.  360. 

"C,  B.  &  Q.  R.  R.  Co."  cannot 
be  judicially  noticed  as  the  initials 
of  the  Chicago,  Burlington  &  Quincy 
Railroad  Co.,  nor  can  the  court  judi- 
cially notice  that  these  letters  are  the 
popular  name  for  that  company.  Ac- 
cola  V.  Chicago,  B.  &  Q.  R.  Co.,  70 
Iowa  185,  30  N.  W.  503. 

In  Miller  v.  McMillan,  4  Ala.  527, 
the  court  took  judicial  notice  that  the 
abbreviation  "  S.  S.  C."  following  the 
name    marked    on    certain    property 
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which  had  been  attached,  stood  for 
"  sheriff  of  Sumpter  county,"  the 
court  judicially  knowing  that  the 
name  was  that  of  the  sheriff  of  such 
county. 

Abbreviations  of  Name  of  State. 
Courts  of  Indiana  may  judicially  no- 
tice that  the  abbreviation  "  Ind." 
means  Indiana.  Burroughs  v.  Wil- 
son, 59  Ind.  536. 

Where  a  commission  to  take  depo- 
sitions addressed  to  any  notary  public 
within  and  for  "  Dauphin  Co.,  Pa." 
was  objected  to  for  ambiguity,  the 
court  judicially  noticed  as  a  matter  of 
common  knowledge  that  "  Co."  is  an 
abbreviation  of  county,  and  "  Pa." 
an  abbreviation  of  Pennsylvania. 
Oilman  v.  Sheets,  78  Iowa  499,  43  N. 
W.  299. 

The  court  cannot  judicially  know 
that  "  St.  Louis,  Mo."  in  the  date  of 
a  contract  means  St.  Louis  in  the 
state  of  Missouri.  Ellis  v.  Park,  8 
Tex.  205.  Nor  that  a  note  payable 
in  "  New  Orleans,  La."  is  payable  in 
the  state  of  Louisiana.  Russell  v. 
Martin,   15  Tex.  238. 

In  Hargrove  v.  Smith,  i  Ala.  80, 
the  note  sued  upon  was  described  as 
having  been  made  at  "  Columbus, 
Geo."  It  was  held  that  the  appellate 
court  would  not  presume  that  "  Geo." 
stood  for  the  state  of  Georgia,  since 
the  effect  would  be  to  reverse  the 
judgment  below. 

See   also   article   "  Abbreviations." 

23.  Alsup  V.  State,  36  Tex.  Crim. 
535,  38  S.  W.  174  (that  "  Bob  "  is  a 
contraction  of  Robert)  ;  Goodell  v. 
Hall,  112  Ga.  435,  37  S.  E.  725  (that 
"  Eliza  "  is  a  commonly  used  abbre- 
viation of  Elizabeth)  ;  Stephen  v. 
State,  II  Ga.  225,  241  (that  "  Thos." 
stands  for  Thomas)  ;  Weaver  v.  Mc- 
Elhenon,  13  Mo.  89  (that  "  Christy  " 
and  "  Christ."  are  abbreviations  of 
Christopher).  See  Fenton  v.  Per- 
kins, 3  Mo.  106. 

24.  The  court  cannot  judicially 
know  that  the  letter  "  J  "  is  not  itself 
a  name,  but  only  the  initial  letter  of 
a  name.  Tweedy  v.  Jarvis,  27  Cx>nn. 
42. 
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The  meaning  of  the  common  abbreviations  used  in  describing 
real  estate  is  judicially  noticed,-^  but  not  unless  they  are  in  general 
use,  and  therefore  have  a  well-recognized  meaning."''  The  mean- 
ing of  the  symbols  used  in  a  particular  trade  or  profession  will  not 
ordinarily  be  judicially   recognized.-^ 

20.  Customs.  —  A.  GeneralIvY.  —  Courts  take  judicial  notice  of 
well-established  general  customs,^^  and  especially  those  which  have 


A  court  cannot  take  judicial  notice 
that  Edward  H.  Andrews  and  EX  H. 
Andrews  are  one  and  the  same  per- 
son, or  that  E.  H.  is  not  the  full 
Christian  name  of  a  person,  where 
the  first  name  is  used  in  the  title 
and  the  second  in  the  body  of  the 
complaint.  Anderson  v.  Wynn,  4 
S.  D.  40,  54  N.  W.  1047,  citing  Gard- 
ner V.  McCIure,  6  Minn.  250;  Nelson 
V.   Highland,   13  Cal.  74. 

See  article  "  Identity,"  Vol.  VI, 
p.  919,  et  seq. 

25.  Taylor  v.  Wright,  121  111.  455, 
13  N.  E.  529.     See  Bowen  v.  Prout, 

52  111.  354- 

The  meaning  of  the  abbreviations 
used  in  describing  land  in  convey- 
ances, executions,  judicial  sales,  sur- 
veys, assessment  for  taxes,  etc.,  is 
a  matter  of  common  knowledge  and 
custom  which  the  courts  judicially 
recognize.  Kile  v.  Town  of  Yellow- 
head,  80  111.  208;  Paris  V.  Lewis,  85 

111.  597. 

Abbreviations  Commonly  Em- 
ployed in  the  Description  of  Land 
According  to  the  Government  Sur- 
vey are  judicially  noticed.  See  Jor- 
dan Ditching  &  Draining  Ass'n  v. 
Wagoner,  :ii  Ind.  50;  Cummings  V. 
Winters,  19  Neb.  719,  28  N.  W.  302. 

In  McChesney  v.  City  of  Chicago, 
173  111.  75,  50  N.  E.  191,  the  court 
took  judicial  notice  that  the  abbre- 
viation "  sec.  23,  38,  14,"  used  in  a 
description  of  land,  meant  section  23, 
township  38,  range  14. 

26.  Where  the  land  in  a  tax  judg- 
ment was  described  as  S.-  N.  E.*, 
and  N.  W.*  S.  E.*  of  a  designated 
section,  township  and  range,  it  was 
held  that  the  court  could  not  judi- 
cially notice  the  meaning  of  the  ab- 
breviations used,  since  they  were  not 
such  as  are  ordinarily  used  in  such  a 
case.  Keith  v.  Hayden,  26  Minn. 
2112,  2  N.  W.  495.  This  case  was 
followed  in  a  precisely  similar  case. 
Power  V.   Bow  die,  3   N.   D.   107,  54 


N.  W.  404,  44  Am.  St.  Rep.  511,  21 
L.  R.  A.  328,  citing  also  Power  v. 
Larabee,  2  N.  D.  141,  49  N.  W.  724- 

27.  The  Meaning  of  Printers' 
Marks  is  not  judicially  noticed.  Thus 
the  court  does  not  know  that  "  Oct. 
3,  4  t"  at  the  bottom  of  a  publica- 
tion means  publication  four  succes- 
sive times  from  the  date  named. 
Johnston  v.   Robertson,  31    Md.  476. 

The  Symbols  Used  by  Engineers 
and  Architects  in  their  drawings,  to 
indicate  the  different  materials  used 
in  the  structures  represented,  not 
judicially  noticed.  Hart  v.  City  of 
Brooklyn,  31  App.  Div.  517,  52  N.  Y. 
Supp.   113. 

28.  Davis  v.  Hanly,  12  Ark.  645; 
Clough  V.  Wing,  2  Ariz.  371,  17  Pac. 
453;  Power  V.  Bowdle,  3  N.  D.  107, 
54  N.  W.  404,  44  Am.  St.  Rep.  511, 
21  L.  R.  A.  328;  Merchants'  Mut. 
Ins.  Co.  V.  Wilson,  2  Md.  217. 

In  Gibson  v.  Stevens,  8  How.  (U. 
S.)  384,  399,  the  custom  of  mer- 
chants of  passing  title  to  goods  in  the 
warehouse  by  the  simple  transmission 
of  the  warehouse  receipt  is  held  to  be 
a  usage  so  general  and  well  estab- 
lished that  a  court  must  take  judicial 
notice  of  it. 

Courts  will  take  judicial  notice  that 
Sundays  and  great  festivals,  such  as 
Christmas,  are  dies  non,  and  of  the 
commercial  usage  to  observe  them 
as  such.  Sasscer  v.  Farmers'  Bank, 
4  Md.  409,  420. 

In  Marsh  v.  Colby,  39  Mich.  626, 
judicial  notice  was  apparently  taken 
of  a  custom  for  the  public  to  take 
fish  in  all  small  lakes  and  ponds  in 
the  state,  although  privately  owned, 
unless  there  has  been  notification  to 
the  contrary. 

A  usage  so  general  as  that  of  a 
church  to  keep  a  record  is  judicially 
noticed.  Sawyer  v.  Baldwin,  li 
Pick.    (Mass.)   491. 

The  Mercantile  Custom  of  Mu- 
tual   Credits    under   which    business 
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become  part  of  the   unwritten   law   through   judicial   recognition.*' 
Ivocal  customs,^"  however,  and  alleged  customs  wliicli  have  not  been 


cslal)lislimcnts  furnish  goods  to  each 
other's  customers  and  charge  them 
to  each  other  is  judicially  noticed. 
Cameron  v.  Blackman,  39  Mich.  108. 

The  Custom  in  the  Banking  Busi- 
ness governing  checks  and  the  right 
of  a  depositor  to  draw  checks  in 
favor  of  any  third  person  for  sums 
less  than  his  whole  deposit,  which 
will  be  honored  upon  presentation, 
will  be  judicially  noticed.  Munn  v. 
Burch,  25  111.  21. 

The  Custom  of  Hotel  Keepers  to 
hold  their  furniture  on  hire  has  be- 
conie  so  well  established  that  it  ought 
to  be  judicially  noticed.  Crawcour 
V.  Salter,  L.  R.  18  Ch.  Div.  30,  53, 
citing  Ux  parte  Powell,  i  Ch.  Div. 
501,  in  which  the  court,  while  hold- 
ing that  the  custom  was  not  suffi- 
ciently well  known  and  established 
to  justify  its  being  judicially  noticed, 
says :  "  There  is  no  doubt  that  a 
mercantile  custom  may  be  so  fre- 
quently proved  in  courts  of  common 
law  that  the  courts  will  take  judicial 
notice  of  it  and  it  becomes  part  of 
the  law  merchant ;  and  we  see  no 
reason  why  the  same  rule  ought  not 
to  prevail  in  the  court  of  bankruptcy. 
It  seems  a  useless  expense  to  require 
parties  to  prove  by  a  large  number 
of  witnesses  a  custom  which  has  been 
proved  over  and  over  again." 

Practice    of    Courts The    court 

judicially  knows  that  it  has  been  the 
customary  practice  to  issue  an  alias 
a  fa  by  writing  ali-as  on  the  back  of 
the  first  without  first  making  out  a 
new  one,  and  will  treat  such  process 
as  a  valid  alias  for  the  sake  of  sus- 
taining sales  made  under  it.  Russell 
V.  Stinson  &  Vance,  3  Hayw. 
(Tenn.)  56;  Waller  v.  Whitesides, 
4  Hayw.    (Tenn.)    191. 

29.  Sampson  v.  Gazzan,  6  Port. 
(Ala.)  123,  136;  Consequa  v.  Will- 
ings,  Pet.  C.  C.  225,  6  Fed.  Cas.  No. 
3128;  Edelstein  v.  Schuler  (1902),  2 
K.  B.  144.  See  article  "  Customs 
AND  Usages." 

"  A  usage,  to  be  good,  and  of 
which  the  courts  will  take  judicial 
notice,  must  be  general  and  of  such 
long  standing  as  to  have  become  a 
part  of  the  law  itself."     City  El.  St. 
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R.  Co.  V.  First  Nat.  Exchange  Bank, 
62  Ark.  22,,  34  S.  W.  89,  54  Am.  St. 
Rep.  282,  31  L.  R,  A.  535,  citing 
Mussey  v.  Eagle  Bank,  9  Mete. 
(Mass.)  306,  and  dissenting  opinion 
in  Merchants'  Bank  v.  State  Bank, 
ID  Wall.   (U.  S.)  604. 

30.  Tranter  v.  Hil)bard,  108  Ky. 
265,  21  Ky.  L.  Rep.  1710,  56  S.  W. 
169;  Merchants'  Mut.  Ins.  Co.  v.  Wil- 
son, 2   Md.  217. 

Usages  and  customs  which  are 
limited  to  a  particular  locality  or 
class  of  persons  or  business  will  not 
be  judicially  noticed.  Power  v.  Bow- 
die,  3  N.  D.  107,  54  N.  W.  404,  44 
Am.  St.  Rep.  511,  21  L.  R.  A.  328. 

A  mercantile  usage  of  allowing  a 
charge  for  commission  or  discount  on 
a  bill  of  exchange  received  in  pay- 
ment is  not  judicially  noticed.  Ward 
V.  Everett,  i  Dana  (Ky.)  429. 

An  alleged  custom  of  the  laborers 
of  one  of  the  parties  to  the  action 
to  take  a  portion  of  their  wages  in 
goods  furnished  from  such  party's 
store  cannot  be  judicially  noticed. 
Cady  V.  Case,  11  Wash.  124,  39  Pac. 
375- 

The  Rules  and  Regulations  of  a 
Board  of  Brokers  will  not  be  judi- 
cially noticed  "  unless  they  are  rules 
or  usages  of  trade  and  commerce 
which  would  be  recognized  without 
their  adoption  by  any  particular 
board  or  association."  Goldsmith  v. 
Sawyer,  46  Cal.  209. 

Insurance  Policies What  stipu- 
lations it  is  customary  to  incorporate 
in  insurance  policies  will  not  be 
noticed.  Firemen's  Fund  Ins.  Co. 
V.  Pekor,  106  Ga.  i,  9,  31  S.  E.  779. 

Custom  in  City. —  In  Matter  of 
Walter,  75  N.  Y.  354,  362,  the  court 
refused  to  take  judicial  notice  of  an 
alleged  custom  in  improving  the 
streets  of  New  York  City,  first,  to 
regulate  and  grade  and  then  to  pave, 
as  separate  and  distinct  works. 

An  alleged  custom  in  Chatta- 
nooga of  discarding  all  fences  be- 
tween private  residences  cannot  be 
judicially  noticed.  McCorkle  v. 
Griskell   (Tenn.  Ch.).  60  S.  W.   172. 

But  the  custom  of  the  merchants 
of   Pittsburgh   to  charge   interest   on 
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generally  recognized  and  acquiesced  in^'  cannot  be  judicially 
noticed. 

B.  Mining  and  Irrigation  Customs.  —  The  local  customs  and 
regulations  of  mines  in  relation  to  the  manner  of  locating  and  acquir- 
ing title  to  mining  claims,  although  recognized  by  law  and  made 
binding  in  so  far  as  not  inconsistent  therewith,  will  not  be  judicially 
noticed.^-  But  the  customs  and  usages  as  to  the  rights  of  appro- 
priators  of  water  for  irrigation  purposes  in  arid  countries  are  more 
general  in  their  nature  and  extent,  having  become  by  universal 
acquiescence  part  of  the  law,  and  courts  take, judicial  notice  of  them 
as  such.^" 

21.  Religions  and  Religious  Denominations.  —  Facts  of  common 
knowledge  concerning  the  various  reUgions,  the  general  nature  of 
their  doctrines,  and  the  points  upon  which  they  conflict  are  noticed 
judicially,^*  but  courts  will  not  take  notice  of  the  rules  and  regula- 


accounts  of  more  than  six  months 
standing  is  so  universal  and  noto- 
rious that  the  courts  are  bound  to 
take  judicial  notice  of  it  in  constru- 
ing contracts.  Watt  v.  Hoch,  25 
Pa.  St.  411.  And  in  Koons  v.  Mil- 
ler, 3  Watts  &  S.  (Pa.)  271,  judicial 
notice  was  taken  of  the  same  cus- 
tom   in    Philadelphia. 

The  "Usages  and  Customs  of  the 
Choctaw  Nation  as  to  what  consti- 
tutes "  the  head  of  a  family,"  as 
that  expression  is  used  in  a  treaty 
with  that  nation,  cannot  be  judi- 
cially known.  Turner  v.  Fish,  28 
Miss.    306. 

31.  In  Wood  V.  Smith,  23  Vt.  706, 
the  appellate  court  refused  to  take 
judicial  notice  that  it  was  the  uni- 
versal or  general  custom  of  mer- 
chants in  the  state  to  allow  only  six 
months  credit  without  interest,  or  to 
charge  interest  semi-annually,  on  the 
ground  that  while  it  might  be  a 
more  frequent  practice  than  any 
other  it  was  not  sufficiently  uniform 
and  general  to  warrant  the  court 
in  assuming  that  it  was  known  and 
tacitly  assented  to  by  the  whole 
community. 

The  court  does  not  judicially 
notice  an  alleged  usage  or  custom 
of  towns  or  cities  in  the  state  of 
appropriating  public  funds  for  the 
celebration  of  the  Fourth  of  July. 
Hood  V.  Mayor  &  Aldermen  of  Lynn, 
I  Allen   (Mass.)   103. 

The  court  cannot  take  notice  of 
a  custom  in  a  country  to  give  one- 
third     of     the     land     for     locating. 
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Longes   v.    Kennedy,   2   Bibb    (Ky.) 
607. 

32.  Meydenbauer  v.  Stevens,  78 
Fed.  787;  Sullivan  v.  Hense,  2  Colo. 
424.  See  Dutch  Flat  Water  Co.  v. 
Mooney,  12  Cal.  534;  Harvey  v. 
Ryan,  42  Cal.  626;  King  v.  Edwards, 
I  Mont.  235;  Golden  G.  &  S.  M. 
Fleece  Co.  v.  Cable  Con.  G.  &  S. 
M.  Co.,   12  Nev.  312. 

The  Custom  in  a  Particular  Dis- 
trict of  Requiring  Claims  to  Be 
Recorded  will  not  be  judicially 
recognized.  Poujade  v.  Ryan,  21  Nev. 
449,  i2>   Pac.  659. 

33.  Speake  v.  Hamilton,  21  Or. 
3,  26  Pac.  855;  Clough  V.  Wing,  2 
Ariz.  371,  17  Pac.  453,  citing  Atchi- 
son V.  Peterson,  20  Wall.  (U.  S.) 
507.  But  see  Lewis  v.  McClure,  8 
Or.  274. 

34.  See  State  v.  Chandler,  2 
Harr.  (Del.)  553,  562;  Rice  ia.  Mead, 
22  How.    Pr.    (N.   Y.)    445-. 

The  court  will  take  judicial  notice 
of  the  relation  in  which  a  minister 
or  priest  of  the  Christian  religion 
stands  to  the  church  with  which  he 
is  connected  and  to  the  community 
in  which  he  lives,  so  far  as  personal 
morality  and  the  fundamental  prin- 
ciples on  which  religion  is  based 
are  concerned.  Potter  v.  New  York 
Evening  Journal  Pub.  Co.,  68  App. 
Div.  95,  74  N.  Y.  Supp.  317. 

The  irreconcilable  conflict  be- 
tween the  Calvinistic  and  the  Ar- 
menian doctrines  is  a  matter  of  his- 
tory of  which  the  court  may  take 
judicial    notice.      Smith    v.    Pedigo, 
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tions,''''  nor  the  usages'"'  of  a  particular  (knomination   unless  they 
are  historically  well  known.''" 


145  Ind.  361,  44  N.  E.  3(>3,  32  L.  R. 
A.  838. 

"  The  courts  will  take  judicial 
notice  of  the  contents  of  the  Bible, 
that  the  religious  world  is  divided 
into  numerous  sects,  and  of  the 
general  doctrines  maintained  by 
each  sect ;  for  these  things  pertain 
to  general  history,  and  «iay  fairly 
be  presumed  to  be  subjects  of  com- 
mon knowledge.  Thus  they  will 
take  cognizance,  without  averment, 
of  the  facts  that  there  are  numerous 
religious  sects  called  '  Christian,'  re- 
spectively maintaining  different  and 
conflicting  doctrines ;  that  some  of 
these  believe  the  doctrine  of  pre- 
destination, while  others  do  not; 
some  the  doctrine  of  eternal  punish- 
ment of  the  wicked,  while  others 
repudiate  it ;  some  the  doctrines  of 
the  apostolic  succession  and  the 
authority  of  the  priesthood,  while 
others  reject  both;  some  that  the 
Holy  Scriptures  are  the  only  suffi- 
cient rule  of  faith  and  practice, 
while  others  believe  that  the  only 
safe  guide  to  human  thought,  opin- 
ion and  action  is  the  illuminating 
power  of  the  divine  spirit  upon  the 
humble  and  devout  heart;  some  in 
the  necessity  and  'efficacy  of  the 
sacraments  of  the  church,  while 
others  reject  them  entirely;  ■  and 
some  in  the  literal  truth  of  the 
Scriptures ;  while  others  believe 
them  to  be  allegorical,  teaching 
spiritual  truths  alone,  or  chiefly.  The 
courts  will  also  take  cognizance  of 
numerous  other  conflicts  of  doctrine 
between  the  sects ;  also  that  there 
are  religious  sects  which  reject  the 
doctrine  of  the  divinity  of  Christ, 
among  which  is  the  Hebrew  or 
Jewish  sect,  which  denies  the  in- 
spiration and  authority  of  the  New 
Testament ;  and  further,  that  the 
sect  known  as  the  '  Latter-day 
Saints '  or  '  Mormons,'  while  ac- 
ceptirig  the  Bible,  is  reputed  to  be- 
lieve the  Book  of  Mormon,  and  the 
.  deliverances  of  its  own  alleged 
prophets,  to  be  of  equal  authority 
therewith."  State  v.  District  Board, 
76  Wis.  177,  44  N.  W.  967,  20  Am. 
St.  Rep.  41,  7  L.  R.  A.  330. 
The  meaning  of  the  term  "  sealed  " 
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or  "  sealing  ceremony "  as  used  by 
the  Mormon  church  was  judicially 
noticed  in  Hilton  z'.  Roylance,  25 
Utah  129,  69  Pac.  660,  95  Am.  St. 
Rep.  821,  58  L.  R.  A.  723.  "Courts 
will  take  judicial  notice  of  matters 
of  history,  of  the  contents  of  the 
Bible,  of  the  fact  that  there  are  vari- 
ous religious  sects,  of  the  creed  and 
general  doctrine  of  each  sect,  and 
hence  will  take  notice  of  the  creed 
and  general  doctrine  of  the  Mormon 
church,  and  of  the  principle  of  '  ce- 
lestial marriage,'  peculiar  to  the  Mor- 
mon sect." 

In  State  v.  South  Kingston,  18 
R.  I.  258,  273,  27  Atl.  599,  22  L.  R- 
A.  65,  it  was  held  to  be  a  matter  of 
common  knowledge  that  there  are 
many  Seventh  Day  Baptists  living 
in  Hopkinton  who  observe  Saturday 
as    their    Sabbath. 

35.  Youngs  v.  Ransom,  31  Barb. 
(N.  Y.)   49,  60. 

The  rules  and  regulations  of  the 
Methodist  Episcopal  church  are  not 
judicially  noticed.  Flanders  V.  Da- 
ley, 120  Ga.  885,  48  S.  E.  327-  Nor 
its  general  organization  and  scheme 
of  administration.  Sarahass  v. 
Armstrong,    16    Kan.    192, 

The  Laws  of  the  Catholic  Church 
are  not  judicially  known  to  the 
courts.  Katzer  v.  City  of  Milwau- 
kee, 104  Wis.  16,  79  N.  W.  745,  80 
N.  W.  41.  But  see  Hellstern  v. 
Katzer,  103  Wis.  391,  79  N.  W.  429. 

The  Nature  aad  Powers  of  the 
Holy  Roman  Catholic  Church,  so 
far  as  its  civil  rights  and  duties  are 
concerned,  are  not  judicially  noticed. 
Baxter  v.  McDonneLk  I55  N.  Y.  83, 
49  N.  E.  667,  40  L.  R.  A.  670. 

The  authority  and  duties  of  ves- 
trymen of  a  Protestant  Episcopal 
church  cannot  be  judicially  noticed. 
Hill  Estate  Co.  v.  Whittlesey,  21 
Wash.  142,  57  Pac.  345. 

36.  Usages —  Whether  or  not 
the  usage  of  the  Congregational  de- 
nomination requires  a  record  to  be 
made  of  the  ordination  of  a  minister 
will  not  be  judicially  noticed.  Com. 
v.  Hayden,  163  Mass.  453,  40  N.  E. 
846. 

37.  The  laws  and   usages  of   the 


JUDICIAL  X  or  ICE. 


931 


22.  Matters  of  General  Knowledge  and  Interest  Relating  to 
Social,  Political  and  Economic  Conditions  and  Changes.  —  A.  Gen- 
erally. —  Courts  are  supposed  to  know  and  take  cognizance  of  the 
social,  political  and  economic  conditions  prevaiHng  in  their  own 
jurisdictions.  Many  such  facts  of  current  knowledge  and  interest 
have  been  judicially  noticed  as  matters  of  common  knowledge,  but 
no  logical  classification  of  them  is  possible,  nor  can  any  definite 
rules  be  formulated.^** 


Congregational  church  are  judicially 
noticed  because  Congregationalism 
was  for  nearly  two  centuries  the 
established  religion  ■  of  Connecticut 
and  its  laws  and  usages  formed 
part  of  the  history  of  the  common- 
wealth, and  for  the  purpose  of  in- 
forming itself  the  court  may  refer  to 
standard  works  on  Congregational 
history  and  polity.  Arthur  v.  Nor- 
field  Congregational  Church,  yj) 
Conn.  718,  49  Atl.  241. 

38.  Social  and  Political  Condi- 
tions  Courts    are    bound    to    take 

notice  of  the  political  and  social 
condition  of  the  country  which  they 
judicially  rule.  Irwin  v.  Phillips, 
5    Cal.    140. 

Common    TJse    of    Bicycles The 

court  may  take  judicial  notice  of 
the  great  extent  to  which  bicycles 
are  employed  as  a  means  of  convey- 
ance. Rochester  &  C.  Tpke.  Co.  v. 
Joel,  41  App.  Div.  43,  58  N.  Y. 
Supp.   346. 

That  Telephones  Have  Become  an 
Ordinary  Medium  of  Communica- 
tion and  interchange  of  thought 
was  judicially  noticed  in  Globe 
Printing  Co.  v.   Stahl,  23   Mo.  App. 

451- 

"Unincorporated  Charities  and  Re- 
ligious Societies.  —  "  We  think  we 
may  take  judicial  notice  that  in  the 
prominent  cities  of  our  state  there 
are  numerous  organized  charities 
that  are  not  incorporated,  as  well  as 
those  that  are  incorporated."  People 
V.  Powers,  147  N.  Y.  104,  41  N.  E. 
432. 

It  is  a  matter  of  common  knowl- 
edge that  there  have  been  in  exist- 
ence many  unincorporated  religious 
societies.  Alden  v.  St.  Peter's  Par- 
ish, 158  111.  631,  42  N.  E.  392,  30  L. 
R.  A.  232. 

Public  Schools  and  Methods  of 
Instruction.  —  In    Pfeififer   v.   Board 


of  Education,  118  Mich.  560,  77  N. 
W.  250,  42  L.  R.  A.  536,  the  court 
took  judicial  notice  of  the  practice 
which  has  obtained  for  many  years 
in  public  schools  of  reading  from  the 
Bible  and  offering  prayer  in  the 
presence  of  the  pupils. 

The  court  may  take  judicial 
notice  "  that  the  methods  of  instruc- 
tion have  materially  changed  in  the 
last  quarter  of  a  century,  and  that 
those  who  were  competent  to  teach 
according  to  the  methods  then  in 
vogue  would  not  necessarily  be 
qualified  now."  People  ex  rel. 
Sprague  v.  Maxwell,  87  App.  Div. 
391,  84  N.  Y.  Supp.  947. 

Courts  may  judicially  notice  what 
is  generally  known ;  hence  that  Ger- 
man and  other  modern  languages 
have  been  taught  in  the  common 
schools  in  many  localities  of  the 
state.  Powell  z>.  Board  of  Edu- 
cation, 97  111.   375,  388. 

Nature  of  Xindergarten  System 
and  Instruction  was  judicially  no- 
ticed in  Sinnott  v.  Colombet,  107 
Cal.  187,  40  Pac.  329,  28  L.  R.  A. 
594- 

Negroes  and  Their  Credibility. 
The  court  does  not  judicially  know 
that  negroes  are  not  credible  wit- 
nesses. Fonville  v.  State,  91  Ala. 
39,  8  So.  688. 

In  Hunt  V.  Wing,  10  Heisk. 
(Tenn.)  139,  it  was  judicially  no- 
ticed that  the  negro  race  had  been 
recently  emancipated  and  was  infe- 
rior to  the  white  race  in  intelligence 
and  in  knowledge  of  the  complicated 
relations   of  business   life. 

Sunday  labor In  State  v.  Fred- 
erick, 45  Ark.  347,  55  Am.  Rep.  555, 
the  court  takes  judicial  notice  that 
the  shaving  of  customers  by  a  bar- 
ber on  Sunday  is  not  an  act  of  cus- 
tomary household  duty  or  of  neces- 
sity or  charity. 

Vol.  vn 


932 


JUDICIAL  NOTICE. 


That  the  Great  Grain  Fields  of 
this  country  lie  west  of  the  Hudson 
river  is  a  proper  matter  for  judicial 
notice.  Soper  v.  Tyler,  77  Conn. 
104,  58  Atl.  099. 

Coal  Fields  and  Use  of  Soft  Coal. 
Courts  may  take  notice  of  what  is 
generally  known.  Hence  that  the 
city  of  Chicago  is  situated  near  the 
great  bituminous  coal  fields  of  the 
state  of  Illinois,  and  that  much  of 
the  fuel  used  by  the  multitude  of 
manufactories  in  the  city  which  pro- 
duce the  dense  smoke  of  which 
complaint  is  made  is  the  common 
soft  coal.  Harmon  v.  City  of  Chi- 
cago,  no  111.  400,  413. 

Gas  and  Gas  Fields — In  Con- 
sumers' Gas  Trust  Co.  v.  Littler, 
162  Ind.  320,  70  N.  E.  363,  the  court 
took  judicial  notice,  as  a  matter  of 
common  knowledg-e,  that  gas  or  oil 
does  not  exist  in  paying  quantities 
under  all  the  lands  within  a  recog- 
nized district,  and  that  there  is  no 
other  generally  acknowledged  way 
than  putting  down  a  well  to  deter- 
mine whether  or  not  it  does  exist. 

In  State  v.  Indianapolis  Gas  Co. 
(Ind.),  71  N.  E.  139,  it  was  held  to 
be  a  matter  of  general  knowledge, 
which  would  be  judicially  noticed, 
that  natural  gas  within  the  territory 
in  question  no  longer  existed  in 
quantities  sufficient  to  furnish  the 
inhabitants  of  the  city  of  Indian- 
apolis with  fuel  for  heating  pur- 
poses. 

Courts  take  judicial  notice  that 
natural  gas  is  so  far  a  necessity  that 
the  right  of  eminent  domain  may 
be  invoked  by  a  corporation  to  ob- 
tain a  right  of  way  for  its  pipes. 
Jamieson  v.  Indiana  Natural  Gas 
&  Oil  Co.,  128  Ind.  555,  28  N. 
E.  76,  12  L.  R.  A.  652,  citing 
State  V.  Indiana  &  O.  O.  G. 
&  Min.  Co.,  120  Ind.  575,  22  N. 
E.  778,  6  L.  R.  A.  579;  Citizens'  Gas 
&  Min.  Co.  V.  Elwood,  114  Ind.  332, 
16  N.  E.  624. 

Street     Improvements It     is     a 

matter  of  common  knowledge  that 
property  in  the  vicinity  of  street  im- 
provements often  derives  important 
benefits  from  them,  although  not 
fronting  upon  or  directly  contiguous 
to  them.  Hayes  v.  Douglas  Co.,  92 
Wis.  429,  65  N.  W.  482,  31  L.  R.  A. 
213. 
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"  The  usual  effect  of  time  and  use 
in  our  climate  upon  asphalt  on  the 
streets  oi  a  populous  city  "  is  a 
proper  matter  for  judicial  notice. 
Wordin's  Appeal,  71  Conn.  531,  42 
Atl.  659,  71   Am.   St.   Rep.   219. 

The  Organization  of  Political 
Parties  and  the  fact  that  they  arc 
composed  of  precinct,  county  and 
district  organizations,  all  inferior  in 
powers  and  authority,  and  subject 
to  the  control  and  authority  of  the 
state  convention,  which  is  the  high- 
est authority  of  the  party  in  the 
state,  are  matters  of  common  knowl- 
edge which  will  be  judicially  noticed. 
State  V.  Liudahl,  11  N.  D.  320,  91 
N.  W.  950. 

In  State  v.  Downs,  148  Ind.  324, 
47  N.  E.  670,  the  court  took  judicial 
notice  that  "  at  the  last  general  elec- 
tion one  of  the  great  political  parties 
of  the  state  and  nation  known  as  the 
'  Republican  party  '  submitted  to  the 
voters  of  the  various  precincts  of 
this  state  a  ticket  known  by  the  peo- 
ple and  recognized  in  the  election 
laws  of  the  state  as  the  Republican 
ticket." 

In  Rasmussen  v.  Baker,  7  Wyo. 
117,  50  Pac.  819,  38  L.  R.  A.  773,  it 
was  held  to  be  a  matter  of  common 
knowledge  that  persons  who  could 
only  read  a  translation  of  the  con- 
stitution were  allowed  to  vote  at  the 
elections  of   1892,   1894  ^"tl   1896. 

Construction  of  Houses —  The 
court  can  take  judicial  notice  that 
double  swinging  storm  doors  of  the 
kind  in  common  use  everywhere  are 
not  dangerous  appliances.  Dolan  v. 
Callender,  26  R.  I.   198,  58  Atl.  655. 

The  nature  of  a  "  circulation  pipe  " 
used  in  connection  with  the  hot- 
water  system,  and  that  in  plumbing 
a  house  such  a  pipe  is  not  ordinar- 
ily put  in,  are  matters  for  judicial 
notice.  Jones  v.  Davenport,  74 
Conn.  418,  50  Atl.  1028. 

Fire  Risk.  _  That  the  storing  of 
explosive  fireworks  in  a  building  in- 
creases its  risk  of  destruction  from 
fire  may  be  judicially  noticed. 
Betcher  v.  Capital  F.  Ins.  Co.,  78 
Minn.   240,  80  N.   W.   971. 

That  vacant  buildings  are  more 
exposed  to  danger  from  fire  than 
they  would  be  if  occupied  is  a  fact 
of  common  knowledge  which  the 
courts     will     judicially     notice,     and 
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B.  Facts  of  Travel  and  Transportation.  —  General  facts 
relating  to  travel  and  transportation  may  be  judicially  noticed/^^ 
The  railway  or  transportation  facilities  between  well-known  points 
have  been  noticed/*^  and  when  the  distance  between  such  points  is 
shown  the  court  may  know  approximately  the  time  required  for 
transportation  or  mail  communication  between  them.*^  Not,  how- 
ever, when  the  location  of  the  places  is  not  noticed  or  does  not 
appear  in  some  way.*^ 


therefore  the  testimony  of  witnesses 
upon  such  question  is  unnecessary. 
White  V.  Phoenix  Ins.  Co.,  83  Me. 
279,  22  Atl.  167,  citing  Mulry  v. 
Mohawk  Val.  Ins.  Co.,  5  Gray 
(Mass.)  541 ;  Lyman  v.  State  Mut. 
F.  Ins.  Co.,  14  Allen  (Mass.)  329; 
Luce  V.  Dorchester  Mut.  F.  Ins.  Co., 
105  Mass.  297 ;  Cannell  v.  Phoenix 
Ins.  Co.,  59  Me.  582;  Thayer  v. 
Providence  Ins.  Co.,  70  Me.  531. 

39.  The  courts  are  bound  to 
know  judicially  the  essential  differ- 
ences in  the  nature  and  modes  of 
travel  and  transportation  upon  rail- 
roads and  ordinary  highways.  Lake 
Shore  &  M.  S.  R.  Co.  v.  Miller,  25 
Mich.  274,  292. 

The  court  will  judicially  notice  as 
a  matter  of  common  knowledge  that 
but  a  very  small  portion  of  the  trav- 
eling public  between  places  of  the 
relative  situation  of  San  Francisco 
and  Fresno  have  any  occasion  to 
avail  themselves  of  all  or  of  any  of 
the  privileges  secured  by  an  unlim- 
ited ticket  which  are  denied  to  the 
holders  of  limited  tickets.  Edson  v. 
Southern  Pac.  R.  Co.,  144  Cal.  182, 
77  Pac.  894. 

In  United  States  v.  Thornton,  160 
U.  S.  654,  the  court  took  judicial 
notice  of  the  fact  that  it  was  im- 
possible to  travel  from  Mare  Island 
to  Washington  and  back  within  four 
days. 
.  40.  Bishop  V.  Covenant  Mut.  L. 
Ins.  Co.,  85  Mo.  App.  302;  Manning 
V.  Gasharie,  27  Ind.  399;  Hipes  v. 
Cochran,   13  Ind.   175. 

41.  Pearce  v.  Langfit,  lOi  Pa.  St. 
507,  47  Am.  Rep.  72,7- 

In  Bishop  v.  Covenant  Mut.  L. 
Ins.  Co.,  8s  Mo.  App.  302,  it  was 
held  that  the  court  could  judicially 
notice  that  there  are  railroads  in 
operation  between  the  cities  of  Han- 
nibal and  St.  Louis,  and  the  ordi- 
nary speed  of  trains,  and  thus  deter- 


mine the  time  required  for  transpor- 
tation of  a  letter  from  one  place  to 
the  other,  and  might  also  assume 
that  there  are  daily  mails  between 
the  two   cities. 

In  Manning  v.  Gasharie,  27  Ind. 
399,  407,  the  court  took  judicial  no- 
tice of  the  facilities  for  travel  af- 
forded by  railroads  between  Goshen, 
Indiana,  and  the  city  of  New  York, 
and  therefore  that  a  nine  days'  no- 
tice served  at  the  former  place  for 
the  taking  of  depositions  in  the  lat- 
ter was  sufficient.  See  also  Hipes  v. 
Cochran,  13  Ind.  175. 

In  Fitzpatrick  v.  Papa,  89  Ind.  17, 
the  court  took  judicial  notice  of  the 
time  required  to  travel  from  Ft. 
Wayne  to  Topeka,  Kansas,  holding 
that  they  could  not  say  that  a  notice 
served  in  the  former  place  on  the 
20th  of  December  for  the  taking  of 
a  deposition  in  the  latter  place  on 
the  26th  day  of  the  same  month  was 
not  sufficient. 

In  Bouden  v.  Long  Acre  Square 
Bldg.  Co.,  92  App.  Div.  325,  86  N. 
Y.  Supp.  1080,  the  court  took  judi- 
cial notice  that  an  affidavit  could  be 
forwarded  from  New  Orleans  to 
New  York  within  a  few  days. 

The  length  of  Time  Required 
for  Steam  Passage  Across  the  At- 
lantic from  New  York  is  a  matter 
of  common  knowledge  which  will  be 
judicially  noticed.  Oppenheim  v. 
Wolf,  3  Sandf.  Ch.   (N.  Y.)  57i- 

"Usual  Course  of  Mails — See  in- 
fra, "  Postoffices,  Mails,  etc." 

42.  Ferrier  v.  Storer,  63  Iowa 
484,  19  N.  W.  288,  50  Am.  Rep._7S2. 

Although  courts  must  take  judi- 
cial notice  of  the  distances  between 
well-known  geographical  points  in 
the  United  States,  they  cannot 
take  notice  "  That  .three  days  is  a 
reasonable  time  in  which  to  send 
$10,000.00  from  Muncie,  Ind.,  to  Chi- 
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C.  Busii\'i;ss  AND  Industrial  Conditions  and  Changics. — a. 
Generally.  —  Courts  will  judicially  notice  general  and  commonly- 
known  facts  relating  to  business  and  industry,'-'  and  the  general 
economic  conditions  prevailing  in  its  jurisdiction."  Thus  the  court 
may  know  that  certain  things  are  articles  of  commerce.*'* 


cago."  Rice  v.  Montgomery,  7  Biss. 
JS,  20  Fed  Cas.  No.  11,753- 

The  court  cannot  take  judicial  no- 
tice that  the  distance  by  rail  between 
Chicago  and  Hagerstovvn,  Ind.,  is 
about  ten  hours,  or  that  there  was 
time  between  May  i6th  and  May 
28th  for  several  exchanges  of  mail 
between  these  points.  Wiggins  v. 
Burkham,   10  Wall.    (U.  S.)    129. 

43.  Wasson  v.  First  Nat.  Bank, 
107  Ind.  206,  8  N.  E.  97  (nature  of 
the  moneyed  capital  of  the  state). 

In  Gordon  v.  Tweedy,  74  Ala.  232, 
the  court  took  judicial  knowledge 
that  the  business  of  life  insurance 
has  made  rapid  advancement  in 
modern   times. 

In  Clifton  Iron  Co.  v.  Dye,  87 
Ala.  468,  6  So.  192,  the  court  took 
judicial  notice  of  the  fact  that  "in 
the  development  of  the  mineral  in- 
terests of  this  state  recently  made, 
very  large  sums  of  money  had  been 
invested." 

The  supreme  court  judicially 
knows  that  the  cities  of  Savannah 
and  Atlanta  have  a  large  and  in- 
creasing population,  and  a  great  vol- 
ume of  business  resulting  from 
mercantile,  manufacturing  and  other 
interests.  Wight  v.  Wolff,  112  Ga. 
169,  37  S.  E.  395. 

In  The  Sunswick,  6  Ben.  112,  23 
Fed.  Cas.  No.  13,624,  the  court  took 
judicial  notice  that  Long  Island  con- 
tains a  large  population  and  has 
numerous  and  extensive  manufactor- 
ies and  large  citieswithin  its  bounds; 
that  its  inhabitants  have  commercial 
relations  with  various  states  of  the 
Union  and  use  ferrj'-boats  as  an  or- 
dinary means  of  communication  be- 
tween the  island  and  the  mainland, 
and  that  these  boats  carry  large 
quantities  of  merchandise  and  nu- 
merous passengers,  destined  for 
places  in  different  states. 

The  Fact  That  the  Return  on 
Safe  Investments  has  been  continu- 
ally diminishing  for  many  years  may 
be     judicially     noticed.       Collins     v. 
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Warden,  63   N.   J.   Eq.  371.  5^  Atl. 
708. 
That  the  Current  Rate  of  Interest 

on  money  securities  exceeded  one 
and  three-quarters  per  cent,  in  1895 
is  a  matter  which  all  men  know,  and 
which  must  therefore  be  judicially 
noticed.  New  Haven  Trust  Co.  v. 
Doherty,  74  Conn.  468,  51   Atl.   130. 

44.  The  General  Financial  Con- 
dition of  the  country  and  its  people 
is  a  part  of  current  history  which 
the  court  judicially  notices.  Ashley 
V.  Martin,  50  Ala.  537.  But  see  Mor- 
ris V.  Edwards,  I   Ohio  207. 

In  Braceville  Coal  Co.  v.  People, 
147  111.  66,  35  N.  E.  62,  22  L.  R.  A. 
340,  the  court  considered  as  a  matter 
of  common  knowledge  the  recent 
stringency  in  the  money  market  and 
the  shutting  down  of  a  large  number 
of  manufactories. 

Reduction  in  Demand  for  Labor. 
In  Thomas  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.,  62  Fed.  17,  which  was 
a  petition  by  the  employes  of  a  re- 
ceiver for  an  order  of  the  court 
directing  a  modification  of  the  re- 
ceiver's order  reducing  their  wages, 
it  was  said  that  "  the  court  must 
take  judicial  notice  of  the  fact  that 
there  has  been  an  enormous  •  reduc- 
tion in  the  demand  for  labor,  with 
a  corresponding  increase  in  the  sup- 
ply." 

A  General  Depression  in  the 
Values  of  Real  Estate  may  be  judi- 
cially noticed.  Walker  v.  Walker,  3 
Abb.    (N.  C.)    (N.  Y.)    12. 

Price  of  labor — In  Bell  v.  Bar- 
net,  2  J.  J.  Marsh.  (Ky.)  516,  in 
determining  that  a  particular  charge 
for  clearing  land  was  excessive,  the 
court  considered  its  own  knowledge 
of  the  history  and  topography  of  the 
country  and  .the  prices  of  ordinary 
labor. 

45.  The  fact  that  oleomargarine 
is  an  article  of  commerce  was  judi- 
cially noticed  as  a  fact  universally 
known.  Schollenberger  v.  Pennsyl- 
vania, 171  U.  S.  I ;  Com.  V  Paul,  170 
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b.  Methods  and  Course  of  Business. — (l,)  Generally.  — Courts 
of  necessity  take  notice  of  the  ordinary  course  of  business  and  the 
common   methods  by   which   it   is   transacted/"     So   also  they   will 


Pa.  St.  284,  22,  Atl.  82,  30  L.  R.  A. 
396. 

That  ice  is  a  commodity  which 
may  at  all  times  be  purchased  in  the 
market  is  a  matter  of  common 
knowledge.  Glassbrenner  v.  Grou- 
lik,   no  Wis.  402,  85  N,  W.  962. 

Courts  of  Florida  know  as  a  mat- 
ter of  common  knowledge  that  phos- 
phate is  produced  in  some  portions 
of  Florida  and  is  an  article  of 
transportation.  State  v.  Atlantic 
Coast  Line  R.  Co.  (Fla.),  2,7  So.  652. 

In  re  Rebman,  41  Fed.  867,  the 
court  judicially  noticed  the  fact  that 
a  large  interstate  trade  exists  in 
fresh  dressed  meats.  To  the  same 
effect,  Swift  v.  Sutphin,  39  Fed.  631. 

46.  Bronson  v.  Wiman,  10  Barb. 
(N.  Y.)  406,  426;  Merchants'  Nat. 
Bank  v.  Hall,  83  N.  Y.  338;  Ameri- 
can Nat.  Bank  v.  Bushey,  45  Mich. 
135.  7  N.  W.  725 ;  Gregory  v.  Wen- 
dell, 39  Mich.  2i7 ;  Pittsburgh,  Ft. 
W.  &  C.  R.  Co.  V.  Callaghan,  50  111. 
App.  676;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Jenkins,  174  111.  398,  51  N. 
E.  811,  66  Am.  St.  Rep.  296,  62  L. 
R.  A-  922.  See  City  of  Mobile  v. 
Richards,  98  Ala.  594,  12  So.  793. 

Duncan  v.  Littell,  2  Bibb  (Ky.) 
424,  in  which  the  court  in  applying 
this  rule  judicially  noticed  that  in 
such  transactions  as  the  assignment 
of  a  bond,  the  consideration  was  us- 
ually property  rather  than  money. 

That  contracts  for  transportation 
of  goods  over  railroads  are  fre- 
quently not  made  with  the  compa- 
nies, but  with  transportation  agen- 
cies. Bank  of  Kentucky  v.  Adams 
Exp.  Co.,  93  U.  S.  174- 

The  Distinction  Between  a  Whole- 
sale Dealer  and  a  Manufacturer  is 
a  matter  which  may  be  judicially 
noticed.  Kansas  City  v.  Butt,  88  Mo. 
App.  2Z7. 

Insurance  Business It  is  a  mat- 
ter of  common  knowledge  that  in- 
surance business  cannot  be  secured 
and  successfully  prosecuted  except 
through  the  instrumentality  of  local 
solicitors.  State  Inv.  &  Ins.  Co.  v. 
Quinlan,  53  Mo.   App.   357. 


Practice     of     Insuring     Business 

Property A  court  may  notice  as  a 

matter  of  common  knowledge  that 
ordinarily  prudent  men  keep  valuable 
business  property  insured  against  tire 
in  an  amount  well  approaching  its 
real  value.  Hill  v.  American  Sur. 
Co.,  107  Wis.  19,  81  N.  W.  1024,  82 
N.  W.  691.. 

Barber  Business.  — Courts  will 
take  judicial  notice  of  the  custom 
of  barber  shops  to  remain  open  in 
the  evening  as  well  as  in  the  day, 
and  that  in  consequence  the  em- 
ployes in  them  work  more  and  dur- 
ing later  hours  than  those  engaged 
in  most  other  occupations,  especially 
on  Saturday  afternoons  and  even- 
ings, and  also  of  the  habit  of  many- 
men  of  postponing  shaving  until 
Sunday  when  shops  are  open  on 
that  day.  State  v.  Petit,  74  Minn. 
376,  77   N.   W.  225. 

That  the  Business  of  Selling 
Patent  Medicines  depends  more  upon 
the  expedients  employed  to  recom- 
mend them  to  the  public  than  upon 
the  merits  of  the  medicine.  Fowle 
V.  Park,  48  Fed.  789. 

That   Whisky  Is   Sold   in   Saloons 

To  Be  Drunk  as  a  Beverage Zapf 

V.  State,  II  Ind.  App.  360,  39  N.  E. 
171. 

Where  it  was  agreed  that  defend- 
ant sold  a  glass  of  whisky  at  a 
price  of  ten  cents,  the  court  judi- 
cially noticed  as  a  matter  of  common 
knowledge  that  a  glass  of  whisky 
sold  for  such  price  must  have  been 
less  than  three  gallons.  State  v. 
Blands,  loi  Mo.  App.  618,  74  S. 
W.  3. 

The  court  takes  judicial  notice  of 
the  fact  that  champagne,  as  ordi- 
narily served  from  an  ice  chest  or  in 
coolers,  is  liable  to  lose  its  labels 
before  the  bottle  is  shown  to  the  cus- 
tomer. Von  Mumm  v.  Wittemann, 
85  Fed.  966. 

Storing  Grain,  —  The  ordinary 
course  of  business  in  storing  grain 
and  delivering  the  same  upon  stor- 
age tickets  issued  therefor,  and  that 
in  the  absence  of  a  stipulation  to  the 
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take   co.G^nizancc   of   the   ^-eiieral    adoption   of   any   new   methods.*''' 
(2.)   Banking  and  Commercial  Business. —  Courts  take  notice  of  the 
general  course  of  tlie  banking  business  and  the  common  and  well- 
known  methods  and  practices  of  banks/**  but  will  not  take  judicial 


contrary  the  warehouse  man  may  de- 
liver any  grain  of  the  same  qiiahly, 
is  a  fact  which  may  be  judicially 
noticed.  Best  v.  Muir,  8  N.  D.  44, 
77  N.  W.  95. 

Sales  and  Exchanges  of  Property. 
Livingston  v.  Spcro,  18  Misc.  243,  41 
N.  Y.  Supp.  606. 

That  in  making  exchanges  of  any 
property  the  parties  do  not  ordi- 
narily fix  cash  values  on  the  property 
exchanged.  State  v.  Chingren,  105 
Iowa  169,  74  N.  W.  946. 

The  court  may  take  judicial  notice 
that  it  is  not  an  uncommon  occur- 
rence for  a  person  to  make  a  con- 
tract for  the  purchase  of  real  estate 
expecting  to  resell  the  same  at  a 
profit  before  he  has  completed  pay- 
ment under  his  contract.  Anderson 
V.  Blood,  86  H'un  244,  33  N.  Y.  Supp. 
233,  per  Van  Brunt,  P.  J. 

Borrowing    on    Credit It    is    a 

matter  of  common  knowledge  that 
many  young  men  in  this  country,  if 
known  to  be  intelligent,  industrious 
and  frugal,  can  obtain  money  upon 
the  strength  and  credit  of  their  fu- 
ture earnings  and  accumulations, 
although  known  to  be  absolutely 
penniless.  Bettman  v.  Cowley,  19 
Wash.  207,  53  Pac,  53,  40  L.  R.  A. 
815. 

In  Templeton  v.  Templeton,  126 
Mich.  44,  85  N.  W.  247,  the  court 
judicially  noticed  the  fact  that  no 
man  whose  property  consists  of  a 
farm  and  the  personal  property  us- 
ually owned  by  a  farmer,  all  of 
which  amounts  to  but  $4490,  can 
raise  and  pay  $1400,  in  cash  without 
serious  embarrassment. 

Courts  take  judicial  notice  that 
crushed  stone  is  merely  made  for 
pavements  or  macadam,  and  is  not 
an  article  ordinarily  kept  in  stock 
for  sale  to  the  general  public,  but  is 
usually  prepared  for  a  specific  pur- 
pose or  on  a  particular  order  or  con- 
tract. Duby  V.  Jackson,  69  Minn. 
342,  72  N.  W.  568. 

Courts  do  not  judicially  know  that 
oleomargarine  when  manufactured  or 
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sold  is  an  imitation  of  buUer.     Cook 
V.   Slate,   no  Ala.  40,  20  So.   360. 

47.  In  determining  the  rights  of 
parties  to  contracts  the  court  will 
take  judicial  notice  of  the  changes  in 
the  course  of  the  business  involved 
and  the  new  methods  generally 
adopted.  "  Of  all  such  innovations 
the  court  may  properly  take  notice, 
and  the  changes  thus  produced 
must  be  considered  in  adjusting  the 
rights  of  the  parties."  Wiggins' 
Ferry  Co.  v.  Chicago  &  A.  R.  Co., 
5  Mo.  App.  347,  citing  Barwell  v. 
Brooks,  3  Doug.  (Mich.)  573;  Bank 
of  Kentucky  v.  Adams  Exp.  Co.,  93 
U.  S.  174,  185.  In  73  Mo.  389,  the 
judgment  in  this  case  was  reversed. 
See  also  Meyer  v.  Krauter,  56  N.  J. 
L.  696,  29  Atl.  426,  24  L.  R.  A.  575. 

48.  Merchants'  Nat.  Bank  v. 
Hall,  83  N.  Y.  338;  Agawam  Bank 
V.  Strever,  18  N.  Y.  502;  Jones  v. 
Fales,  4  Mass.  245  (that  bank  notes 
derive  their  value  not  only  from  the 
certainty  but  the  facility  of  pay- 
ment) ;  First  Nat.  Bank  of  Birming- 
ham V.  Bank  of  Newport,  116  Ala. 
520,  533,  22  So.  976. 

Courts  may  take  judicial  notice  of 
the  general  course  of  the  banking 
business  and  the  universal  practice 
of  those  employed  to  conduct  it. 
"  They  may  know  that  the  circulat- 
ing notes  are  signed  by  the  presi- 
dents and  cashiers ;  that  the  deposits 
are  received  and  paid  out  by  clerks, 
tellers  and  cashiers,  and  the  certifi- 
cates of  deposits  and  the  certificates 
upon  the  face  of  checks  drawn  by 
the  dealers  and  depositors  are  signed 
by  the  same  class  of  officers,  or  by 
one  of  them."  .Farmers'  &  Mechan- 
ics' Bank  v.  Butchers'  &  Drovers' 
Bank,  26  How.   Pr.    (N.  Y.)    i. 

The  Custom  of  Banks  in  Regard 
to  Making  Collections  and  remitting 
therefor  is  so  well  established  and 
so  universally  known  that  knowledge 
thereof  must  be  imputed  to  the 
courts,  and  they  are  therefore  re- 
quired to  take  judicial  notice  of  the 
fact   that  a  bank,   when   it  makes   a 
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cognizance  of  the  details  of  the  business.""^     The  methods  and  course 
of  commercial  business  generally  will  be  judicially  noticed."" 


collection  for  a  foreign  correspond- 
ent, never,  unjess  specially  directed 
so  to  do,  remits  the  specie  collected, 
but  instead  always  takes  the  specie 
to  its  own  use  and  sends  therefor  its 
draft  or  certificate  of  deposit.  Bow- 
man V.  First  Nat.  Bank,  9  Wash. 
614,  38  Pac.  211,  43  Am.  St.  Rep.  270, 
citing  Jockusch  v.  Towsey,  51  Te.x. 
129;  Marine  Bank  v.  Fulton  Bank, 
2  Wall.  (U.  S.)  252;  Marine  Bank 
V.  Rushmore,  28  111.  463 ;  Tinkham 
V.  Heyworth,  31  111.  519;  First  Nat. 
Bank  v.  Wilmington  &  W.  R.  Co., 
77  Fed.  401. 

Eules    of    Savings   Banks It    is 

common  knowledge  that  all  savings 
banks  in  the  state  have  a  by-law  pro- 
viding that  no  money  shall  be  paid 
to  any  person  without  the  produc- 
tion of  his  bank  book.  White  v. 
Gushing,  88  I\Ie.  339,  34  Atl.  164,  32 
L.  R.  A.  590. 

Banking  Hours  Judicially  No- 
ticed  Hutchinson    v.    President    & 

Directors  of  Manhattan  Co.,  150  N. 
Y.  250,  44  N.  E.  775.  But  see  Leftly 
V.  Mills,  4  T.  R.  171 ;  Parker  v.  Gor- 
don, 7  East   (Eng.)  385. 

That  Exchange  Is  in  Favor  of 
Nevsr  York  City. —  In  Citizens'  State 
Bank  v.  Cowles,  39  Misc.  571,  80  N. 
Y.  Supp.  598,  it  was  held  that  "  the 
court  must  take  notice  of  the  fact 
that  exchange  is  in  favor  of  the  city 
of  New  York,  and  that  checks  and 
drafts  on  banks  there  or  in  its  vi- 
cinity are  in  demand  throughout  the 
rest  of  the  country  generally,  and  at 
a  premium." 

49.  The  Court  Does  Not  Judi- 
cially Know  What  Officers  and  Em- 
ployes Are  Required  for  the  proper 
conduct  of  the  business  of  a  bank, 
nor  can  it  define  in  detail  its  several 
functions  and  duties,  but  it  is  a  mat- 
ter of  common  observation  that  in 
the  administration  of  the  daily  af- 
fairs of  a  bank  some  one  besides  the 
cashier  must  have  access  to  its  funds. 
La  Rose  v.  Logansport  Nat.  Bank, 
102  Ind.  332,  340,  I  N.  E.  805. 

In  Farmers'  &  Mechanics'  Bank  v. 
Troy  City  Bank,  i  Doug.  (Mich.) 
457.  473j  the  court  suggests  that  it  is 


perhaps  not  competent  for  it  to  take 
judicial  notice  of  the  custom  of 
banks  as  to  the  mode  of  making 
themselves  parties  to  negotiable  in- 
struments. 

50.  "  This  court  will  be  presumed 
to  take  notice  of  the  usual  and  cus- 
tomary manner  in  which  the  general 
commercial  business  of  this  country 
is  carried  on,  and  that  in  the  pur- 
chase of  grain  and  other  commodity 
the  purchaser  as  a  general  rule  is 
governed  by  the  last  available  infor- 
mation or  quotations  in  his  posses- 
sion." Nash  V.  Classen,  163  111.  409, 
45    N.    E.    276. 

That  the  Ordinary  Hours  for  Mer- 
cantile Business  do  not  commence 
as  early  as  seven  o'clock  a.m.  at  any 
season  of  the  year  is  judicially 
known  as  a  part  of  the  general  cus- 
toms and  usages  of  merchants,  as 
well  as  of  the  general  customs  of 
the  country,  and  is  a  matter  that  is 
generally  known.  Davis  v.  Hanly, 
12  Ark.  645. 

The  Relation  Between  Broker 
and  Customer  is  a  matter  of  common 
knowledge  of  which  the  court  takes 
judicial  notice.  Fox  v.  Hale  &  Nor- 
cross  S.  M.  Co.,  108  Gal.  369,  385, 
41  Pac.  308. 

That  Government  Bonds  Are 
TIsually  Bought  and  Sold  Through 
Banks,  and  that  all  the  transactions 
in  reference  to  them  with  the  gov- 
ernment are  usually  conducted 
through  banks  and  persons  doing 
banking  business.  Yerkes  v.  Na- 
tional Bank  of  Port  Jervis,  69  N.  Y. 
382;  Mayor,  etc.,  of  New  York  v. 
Sands,  105  N.  Y.-210,  11  N.  E.  820. 

Mercantile  Agencies The  na- 
ture of  the  business  and  the  methods 
of  mercantile  agencies  are  judicially 
noticed.  Ernst  v.  Cohn  (Tenn.  Ch.), 
62  S.  W.  186;  Eaton  C.  &  B.  Go.  v. 
Avery,  83  N.  Y.  31,  38  Am.  Rep. 
389.  See  also  Mooney  v.  Davis,  75 
Mich.  188,  42  N.  W\  802,  13  Am.  St. 
Rep.  425 ;  Holmes  v.  Harrington,  20 
Mo.  App.  661. 

In  Slocovich  v.  Orient  Mut.  Ins. 
Co.,  108  N.  Y.  56,  14  N.  E.  802,  the 
court   took  judicial    notice    that  the 

Vol.  vn 


938 


JUDICIAL  \- or  ICE. 


c.  Nature  and  Conduct  of  Occupatio)i.  —  Courts  take  notice  of 
the  nature  of  all  ordinary  occupations  as  well  as  facts  of  common 
knowledge  relating  to  the  manner  in  which  they  are  carried  on.'"' 


books  known  as  "  The  American 
Lloyds,"  "  The  Green  Book  "  and  the 
'■  Record  Book,"  giving  the  descrip- 
tions and  standing  of  all  ships,  are 
referred  to  by  business  men  for  the 
purpose  of  ascertaining  the  condi- 
tion, capacity,  age  and  value  of 
ships. 

That  Shares  of  Stock  in  Corpora- 
tions of  all  kinds  are  treated  as  per- 
sonal property,  transferable  by  in- 
dorsement and  delivery.  Port  Town- 
send  Nat.  Bank  v.  Port  Townsend 
Qas  &  Fuel  Co.,  6  Wash.  597,  34 
Pac.  155;  Queen  ?'.  Aspinwall,  L.  R. 
2  Q.  B.  Div.  48,  61. 

The  court  judicially  knows  that 
shares  in  a  corporation  mean  shares 
of  the  capital  stock  of  the  corpora- 
tion. Preble  v.  Hunt,  85  Me.  267, 
27  Atl.  151. 

Courts  cannot  take  judicial  notice 
of  what  are  the  fair  and  usual  com- 
missions on  acceptances  paid  without 
funds.  Seymour  v.  Marvin,  11  Barb. 
(N.  Y.)  80.  Nor  what  articles  make 
up  the  stock  of  fancy  goods,  toys, 
etc.,  of  a  "  German  importing  job- 
ber." Steinbach  v.  Lafayette  F.  Ins. 
Co.,  54  N.  Y.  90.  Nor  that  the  busi- 
ness of  selling  liquor  is  inseparably 
connected  with  the  business  of  a 
wholesale  grocer.  City  of  Mobile  v. 
Richards,  98  Ala.  594,   12  So.  793. 

51.  Barnes  v.  Ingalls,  39  Ala.  193 ; 
Watson  V.  State,  55  Ala.  158;  Bx 
parte  Kair   (Nev.),  80  Pac.  463. 

In  Pacific  Exp.  Co.  v.  Seibert,  44 
Fed.  310,  it  was  held  that  the  court 
was  bound  to  take  judicial  notice  of 
the  nature  of  an  express  company, 
and  that  under  modern  conditions 
its  business  is  always  carried  on  by 
hiring  transportation  from  either 
railroad  or  steamboat  companies. 
Such  facts  were  matters  of  public 
history  notorious  to  persons  of  or- 
dinary   intelligence. 

The  court  may  judicially  notice 
that  the  boilers  and  engines  used  in 
the  equipment  of  a  shingle  mill  are 
usually  so  attached  as  to  become  a 
part  of  the  realty.  Wickes  v.  Hill, 
115  Mich.  333,  73  N.  W.  375. 
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Insurance The  form  of  insur- 
ance under  the  plan  of  beneficial 
associations  based  upon  assessments 
in  distinction  from  fi.xed  premiums 
is  so  common  that  the  court  is  bound 
to  take  notice  of  its  chai-acter  and 
effect.  Newton  v.  Northern  Mut.  R. 
Ass'n,  21   R.  I.  476,  44  Atl.  690. 

Logging.  —  The  court  will  judi- 
cially notice  as  a  matter  of  common 
knowledge  that  the  three  customary 
surveys  of  logs  upon  the  waters  of 
the  Penobscot  river,  namely,  the 
wood-scale,  boom-scale  and  sale- 
scale  below  the  boom  —  differ  widely 
from  each  other.  Putnam  v.  White, 
76  Me.  551. 

Mining. —  "The  court  must  take 
judicial  notice  of  the  ordinary  ope- 
ration of  a  mine,  how  customary  it 
is  when  a  shaft  is  sunk  to  throw  the 
refuse  to  one  side."  McDonnell  v. 
Union   Pac.   R.   Co.,  35   Fed.  28. 

Agriculture  and  Husbandry, 
That  irrigation  is  necessary  to  the 
production  of  agricultural  crops  on 
light  sagebrush  soil  will  be  judicially 
noticed.  Prescott  Irr.  Co.  v.  Flath- 
ers,  20  Wash.  454,  55  Pac.  635. 

Courts  do  not  judicially  know  that 
it  is  not  good  husbandry  to  plant 
crops  in  a  young  orchard.  Long  v. 
Pruyn,  128  Mich.  57,  87  N.  W.  88. 

The  court  does  not  judicially 
know  that  a  powder  magazine  may 
not  be  so  constructed  and  so  pro- 
vided as  to  insure  absolute  security 
from  lightning.  Kinney  v.  Koop- 
man,  116  Ala.  310,  322,  22  So.  593. 

Offensive  Occupations — It  is  a 
matter  of  common  knowledge  that 
some  occupations,  because  of  the 
noise,  odors  or  dangers  accompany- 
ing them,  or  the  dangerous  character 
of  articles  produced,  require  regula- 
tion as  to  the  locality  in  which  they 
shall  be  conducted.  Crowley  v. 
Christensen,   137  U.   S.  86. 

That  in  a  purely  residence  district 
a  saloon  is  commonly  regarded  as 
a  nuisance  is  a  fact  of  common 
knowledge.  Swift  v.  People,  63  111. 
App.  453- 
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d.  Authority  and  Duties  of  Corporation  Officers  and  Employes. 
(1.)  Generally.  —  The  authority  and  duties  of  some  corporate 
officers  and  employes  are  so  generally  known  that  courts  may  take 
judicial  notice  of  them.^-  The  powers  and  duties  of  such  officers 
will  not,  however,  be  noticed  unless  they  are  matters  of  common 
knowledge.^^ 

(2.)  Railway  Officials.  —  Courts  are  not  agreed  as  to  what  extent 


The  Offensive  Character  of  an 
Undertaking  Business  when  located 
next  to  residences  is  judicially  no- 
ticed. "  Judges  must  be  supposed  to 
be  acquainted  with  the  ordinary  sen- 
timents, feelings  and  sensibilities  of 
the  people  among  whom  they  live." 
Rowland  v.  Miller,  139  N.  Y.  93,  34 
N.  -E.  76s,  22  L.  R.  A.  122.  But  it 
is  not  judicially  known  to  be  a  nui- 
sance per  se.  See  Westcott  v.  Alid- 
dleton,  43  N.  J.  Eq.  478,  1 1  Atl.  490, 
aMrnicd  in  44  N.  J.  Eq.  297,  18 
Atl.  80. 

The  Peculiar  Nature  of  lotteries 
and  the  mode  in  which  they  are  gen- 
erally carried  on  will  be  judicially 
noticed.  Salomon  v.  State,  28  Ala. 
83;    Boullemet  v.   State,   28  Ala.  83. 

The  proper  method  of  boring  and 
tubing  salt  wells  is  a  matter  which 
the  court  will  not  judicially  notice. 
Clark  V.  Babcock,  23  Mich.   164. 

52.  Bank  Officers  and  Employes. 
In  Farmers  and  Mechanics'  Bank  v. 
Butchers  &  Drovers'  Bank,  28  N.  Y. 
425,  it  is  said  that  in  determining 
the  nature  and  extent  of  the  author- 
ity of  clerks,  tellers,  cashiers  and 
other  officers  of  corporations,  '"  where 
the  power  and  authority  rests  in 
usage,  custom  and  necessity,  and 
arises  by  implication,  there  are  some 
things  of  which  the  courts  may  take 
judicial  notice.  They  must  recog- 
nize, I  think,  the  general  course  of 
the  banking  business  as  it  is  now 
conducted,  and  the  universal  prac- 
tice of  those  employed  to  conduct  it. 
They  may  know  that  the  circulating 
notes  are  signed  by  the  presidents 
and  cashiers ;  that  the  deposits  are 
received  and  paid  out  by  the  clerks, 
tellers  and  cashiers,  and  the  certifi- 
cates of  deposits  and  the  certificates 
upon  the  face  of  checks  drawn  by 
the  dealers  and  depositors  are  signed 
by  the  same  class  of  officers  or  by 
one  of  them.    These  duties  make  up 


a  large  part  of  the  business  daily 
transacted  at  every  bank.  The  au- 
thority of  this  class  of  agents  to  do 
these  acts  within  the  walls  of  the 
banking  institutions,  and  at  their 
counters,  is  never  the  subject  of  in- 
quiry or  examination.  It  is  never 
doubted  or  questioned,  but  is  pre- 
sumed from  the  nature  of  the  env 
ployment  and  the  necessities  of  the 
business." 

Superintendent.  —  The  court  ju- 
dicially knows  that  a  superintendent 
is  a  managing  agent.  South  Mis- 
souri Land  Co.  v.  Jeffries,  40  Mo. 
App.  360. 

The  authority  of  a  mining  super- 
intendent should  be  judicially  no- 
ticed. Adams  Min.  Co.  v.  Senter, 
26  ]Mich.  7^. 

53.     Business     Manager Where 

the  statutes  governing  private  corpo- 
rations do  not  provide  for  any  such 
officer  as  business  manager,  courts 
cannot  take  judicial  notice  of  an  al- 
leged usage  of  corporations  to  have 
such  officers,  or  of  the  authority  pos- 
sessed by  them.  "  It  is  altogether 
likely  that  many  corporations  have 
an  official  properly  designated  by 
them  as  business  manager,  but  the 
usage  of  corporations  to  have  such 
officials  is  not  so  general  as  to  be 
judicially  known  to  the  courts."  To- 
peka  Capital  Co.  v.  Remington  Pa- 
per Co.,  61  Kan.  i,  57  Pac.  504,  59 
Pac.  1062. 

Assistant  Treasurer —  In  an  ac- 
tion against  a  street  railway,  where 
the  return  on  the  summons  showed 
that  it  had  been  served  on  the  as- 
sistant treasurer,  it  was  held  that  the 
court  could  not  know  as  a  matter  of 
law  that  such  officer  was  not  an  offi- 
cer having  charge  of  the  defendants' 
business  within  the  meaning  of  the 
statute.  Harriman  v.  Reading  &  L. 
St.  R.  Co.,  173  Mass.  28,  S3  N.  E. 
156. 
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they  will  take  notice  of  the  powers  aiicl  duties  of  railway  employes 
and  ofhcials/'* 


54.     Train   Officials Prima  facie 

all  the  servanls  of  a  common  inasler 
employed  in  running,  operating  and 
rendering  service  with  a  train  of  cars 
are  fellow  servants,  and  the  courts 
cannot  take  judicial  notice  of  the 
duties  required  of  or  performed  by 
such  servants,  or  of  the  degrees  of 
supremacy  or  subordination  existing 
among  them.  McGowan  v.  St.  Louis 
&  Iron  Mt.  R.  Co.,  6i  Mo.  528. 

The  Duties  of  a  Railway  Brake- 
man  are  not  judicially  known  to  the 
court,  which  consequently  cannot 
know  without  proof  whether  he  has 
authority  to  eject  the  trespassers 
from  a  freight  train.  Farber  v.  Mis- 
souri Pac.  R.  Co.,  116  Mo.  81,  93,  22 
S.  W.  631,  21  L.  R.  A.  350. 

Contra.  —  Kansas  City,  Ft.  Scott 
&  G.  R.  Co.  V.  Kelly,  36  Kan.  655, 
14  Pac.  172,  in  which  it  was  held 
that  his  implied  authority  in  such  a 
case  "  is  an  inference  from  the  na- 
ture of  the  business  and  its  actual 
daily  exercise  according  to  common 
observation    and    experience." 

The  Relation  Between  the  Brake- 
man  and  the  Conductor  of  a  train 
is  so  common  and  well  understood 
that  it  may  be  judicially  noticed,  and 
that  the  former  feels  impelled  to 
obey  the  latter's  orders,  although 
contrary  to  a  regulation  of  the  com- 
pany. Mason  v.  Richmond  &  D.  R. 
Co.,  Ill  N.  C.  482,  16  S.  E.  698,  18 
L.  R.  A.  845.  But  see  Seaman  v. 
Koehler,  122  N.  Y.  646,  25  N.  E.  353. 

Duty  of  Conductors  to  eject  pas- 
sengers who  refuse  to  present  a 
proper  ticket  or  pay  fare.  Galveston, 
H.  &  H.  R.  Co.  V.  Scott  (Tex.  Civ. 
App.),  79  S.  W.  642;  Condran  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  67  Fed. 
522,  28  L.  R.  A.  749. 

It  is  common  knowledge  that  con- 
ductors of  passenger  trains  have  full 
charge  of  their  trains  and  give  the 
signal  to  start,  getting  aboard  after 
the  train  has  started,  and  that  they 
alight  before  the  train  has  stopped. 
Dailey  v.  Preferred  Masonic  Mut. 
Ace.  Ass'n,  102  Mich.  289,  57  N.  W. 
184,  26  L.  R.  A.  171. 

Courts  take  judicial  notice  of  the 
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functions  of  such  railway  officers  as 
ticket  agents  and  conductors  as  mat- 
ters of  common  experience,  and  that 
passengers  are  supposed,  on  the 
same  ground,  to  know  these  func- 
tions and  the  regulations  of  the 
companies  to  which  they  trust  them- 
selves. Dye  V.  Virginia  M.  R.  Co., 
20  D.  C.  63.  Citing  Schouler  on 
''Bailments  and  Carriers,"  §635; 
Murdock  v.  Boston  &  A.  R.  Co.,  137 
Mass.  293 ;  Page  v.  New  York  C.  R. 
Co.,  6  Duer  (N.  Y.)  523,  529;  South- 
ern R.  Co.  7'.  Kendrick,  40  Miss.  374. 

The  Duties  of  a  Division  Super- 
intendent of  a  railroad  cannot  be  ju- 
dicially noticed,  and  hence  the  court 
cannot  judicially  know  whether  he 
had  authority  to  purchase  drugs  for 
a  person  who  had  been  hurt  by  the 
company's  locomotive.  Brown  v. 
Missouri,  K.  &  T.  R.  Co.,  67  Mo. 
122. 

To  the  same  effect.  Southern  R. 
Co.  V.  Hagan,  103  Ga.  564,  29  S.  E. 
760. 

Contra.  —  The  general  authority  of 
a  railway  superintendent  is  judicially 
noticed.  Sacalaris  v.  Eureka  &  P. 
R.  Co.,  18  Nev.  155,  I  Pac.  835,  51 
Am.  Rep.  72)7,  holding  that  the  au- 
thority of  such  an  officer  to  receive 
cordwood  and  declare  whether  it  had 
been  received  by  the  company  need 
not  be  proved.  "  Railway  corpora- 
tions enter  so  largely  into  the  busi- 
ness transactions  of  the  country  that 
courts  should  take  judicial  notice  of 
the  authority  of  their  managing  offi- 
cer upon  the  same  principle  that  ju- 
dicial notice  is  taken  of  the  duties 
of  officers  of  banks  and  other  agents 
whose  authority  is  so  generally  un- 
derstood as  not  to  be  the  subject  of 
inquiry.  It  is  a  matter  of  common 
knowledge  that  the  superintendent 
of  a  railway  corporation  is  empow- 
ered to  conduct  its  ordinary  business 
transactions." 

Yardmaster.  _ "  The  court  can- 
not judicially  know  from  the  mere 
fact  that  Oakley  was  yardmaster  that 
he  was  intrusted  with  the  superin- 
tendence in  respect  of  keeping  the 
tracks  in  the  yard  free  from  obstruc- 
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23.  Facts  Relating  to  Railroads.  —  A.  Ge;ne:rally.  —  Coiurts 
judicially  know  that  a  railway  company  is  a  common  carrier,^"  that 
it  is  not  an  eleemosynary  institution,  but  carries  for  hire,"*®  and 
other  matters  of  general  knowledge  relating  to  railroads.^^ 

B.  Speed  and  Time  Schedule.  —  The  ordinary  speed  of  rail- 
way trains  is  judicially  known,^^  but  not  the  time  of  their  arrival 
and  departure.'^''  Courts  also  take  notice  that  frequent  disturbances 
in  the  schedule  of  trains  are  unavoidable.*^" 

C.  Mode  and  Incidents  oe  Operation.  — The  manner  in  which 
railways  conduct  their  business  has  been  so  long  followed  with  such 
a  degree  of  uniformity  that  the  courts  will  take  judicial  notice  of  its 
main  features  and  incidents  as  matters  of  common  knowledge.®^ 
This  rule  applies  not  only  to  the  administrative**^  but  also  to  the 


tions."  Louisville  &  N.  R.  Co.  v. 
Bouldin,  no  Ala.  185,  198,  20  So. 
325. 

"  There  are  some  matters  con- 
nected with  the  running  and  opera- 
tion of  trains  of  which  courts  will 
take  judicial  notice,  such  as  the 
place  of  the  engineer  and  fireman; 
but  we  are  not  aware  that  the  foot- 
board in  front  of  a  shifting  engine 
as  the  post  of  duty  of  the  yardmas- 
ter  and  conductor  is  a  matter  of 
common  knowledge  and  general  no- 
toriety, though  it  may  be  known  to 
railroad  officers  and  employes  and 
persons  who  frequent  stations  where 
such  engines  are  employed."  High- 
land Ave.  &  Belt  Line  R.  Co.  v. 
Walters,  91  Ala.  435,  8  So.  357. 

Section  Men.  —  Courts  judicially 
know  that  railway  section  men  are 
acting  within  the  scope  of  their  au- 
thority when  they  set  fire  to  rubbish 
on  the  right  of  way  for  the  purpose 
of  keeping  it  clear.  Baxter  t/.  Great 
Northern  R.  Co.,  73  Minn.  189,  75  N. 
W.  1 1 14;  Mobile  &  O.  R.  Co.  v.  Stin- 
son,  74  Miss.  453,  21  So.  14,  21  So. 
522. 

55.  Boyle  v.  Great  Northern  R. 
Co.,  13  Wash.  383,  43  Pac.  344; 
Caldwell  v.  Richmond  &  D.  R.  Co., 
89  Ga.  550,   15   S.  E.  678. 

56.  Coudran  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  67  Fed.  522,  28  L.  R.  A. 
748. 

57.  See  cases  in  the  following 
discussion : 

That  the  Roadbed  and  Franchise 
Are  Practically  Valueless  When 
Separated.  —  McFadden      v.      Mays 


Landing  &  Egg  Harbor  City  R.  Co., 
49  N.  J.  Eq.  176,  190,  22  Atl.  932. 

Fixing  of  Route  and  Grades  by 
Civil  Engineer.  —  Alabama  M.  R. 
Co.  z'.  Coskry,  92  Ala.  254,  9  So.  202. 

58.  Pearce  v.  Langfit,  lOi  Pa.  St. 
507,  47  Am.  Rep.  737;  Bishop  v. 
Covenant  Mut.  L.  Ins.  Co.,  85  Mo. 
App.  302. 

59.  Bishop  V.  Covenant  Mut.  L- 
Ins.  Co.,  85  Mo.  App.  302,  citing 
Wiggins  z'.  Burkham,  10  Wall.  (U. 
S.)  129.  See  also  Pearce  v.  Langfit, 
loi   Pa.  St.  507,  47  Am.  Rep.  737. 

60.  Oregon  S.  L.  &  U.  N.  R.  Co. 
V.  Frost,  74  Fed.  965. 

61.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Headland,  18  Colo.  477,  33  Pac.  185, 
20  L.  R.  A.  822 ;  Isaacson  v.  New 
York  C.  &  H.  R.  R.  Co.,  94  N.  Y. 
278,  46  Am.  Rep.  142. 

62.  The  Division  of  Their  Freight 
and  Passenger  Business  into  two 
departments,  and  the  separation  of 
their  passenger  and  freight  trains. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Head- 
land, 18  Colo.  477,  33  Pac.  185,  20 
L.  R.  A.  822. 

The  Transfer  of  Cars  From  One 
Company  to  Another  for  the  trans- 
portation of  property  over  more  than 
one  railroad  without  breaking  bulk 
has  been  practiced  so  long  as  to  be- 
come the  recognized  course  of  busi- 
ness, which  the  courts  will  judicially 
notice.  Burlington,  C.  R.  &  N.  R. 
Co.  V.  Dey,  82  Iowa  312,  48  N.  W. 
98,  31  Am.  St.  Rep.  477,  12  L.  R.  A. 
436,  citing  Peoria  &  P.  U.  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  109  111. 
135- 
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mechanical    features."-'     Tlie    rules    and    reu'ulations    of    a    railroad 


That  Sleeping  Car  Companies 
Have  Porters  whose  duty  ii  is  to 
assist  the  passengers  with  their  bag- 
gage on  and  ofif  the  cars.  Voss  v. 
Wagner  Palace  Car  Co.,  i6  Ind.  App. 
271,  43  N.  E.  20,  44  N.  E.   10 10. 

Use  of  Telegraph  to  Direct  Move- 
ments of  Trains.  — Slater  i>.  Jevvett, 
85  N.  Y.  61. 

Excursion  Rates.  — It  is  a  maUer 
of  common  knowledge  that  it  is  the 
custom  of  railroad  companies  to  give 
excursions  on  special  rates  much  be- 
low the  regular  rates.  Houston  E. 
&  W.  R.  Co.  V.  Summers,  92  Tex. 
621,  50  S.  W.  324. 

Custom  as  to  Baggage  of  Com- 
mercial Travelers.  —  The  general 
custom  of  railroad  companies  to 
carry  on  their  passenger  trains,  as 
baggage  of  commercial  travelers, 
trunks  which  to  the  knowledge  of 
the  carrier  contain  merchandise  be- 
longing to  the  employer  and  not  to 
the  traveler,  will  be  judicially  no- 
ticed, but  not  the  conditions  or  limi- 
tations under  which  such  trunks  are 
received  and  transported  as  baggage. 
McKibbin  v.  Great  Northern  R.  Co., 
78  Minn.  2^2,  80  N.  W.  1052. 

Nature  of  Ex-Employe's  Clearance 
Card.  — In  McDonald  v.  Illinois  C. 
R.  Co.,  187  111.  529,  58  N.  E.  463, 
affirming  83  111.  App.  463,  it  was  held 
that  the  court  would  take  judicial 
notice  of  the  nature  of  the  instru- 
ment known  as  and  called  in  railroad 
circles  a  "  clearance "  or  a  "  clear- 
ance card  "  which  is  given  to  an  em- 
ploye when  he  severs  his  relations 
with  a  railroad  company.  "  It  is  the 
duty  of  courts  to  take,  and  they  will 
take,  judicial  notice  of  the  general 
business  affairs  of  life  and  of  the 
manner  in  which  ordinary  railroad 
business  is  conducted,  and  of  the 
everyday  practical  operation  of  them. 
(Slater  v.  Jewett,  5  Am.  &  Eng.  Ry. 
Cas.  515;  Smith  v.  Potter,  2  id. 
140.)"  Quoting  from  and  follozving 
Cleveland,  C.  &  C.  &  St.  L.  R.  Co. 
z:  Jenkins,  174  111.  398,  51   N.  E.  811. 

63.     Common    Tlse    of    Air   Brakes 

and     Their     Efficiency People    v. 

Detroit  United  R.  Co.,  134  Mich. 
682,  97  N.  W.  36. 
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Nature  of  Railroad  Brake  Not 
Judicially  Known,  nor  when  or  how 
it  is  liable  to  get  out  of  repair,  nor 
what  makes  it  "  stick."  Louisville 
&  N.  R.  Co.  V.  Binion,  98  Ala.  570, 
14  So.  619. 

Distance  in  Which  Train  Could 
Have  Been  Stopped  is  a  matter  for 
testimony.  State  7>.  Mayberry,  33 
Kan.  441,  448,  6  Pac.  553. 

Concussions    and    Jerks In 

Moore  v.  Saginaw,  T.  &  H.  R.  Co., 
115  Mich.  103,  72  N.  W.  1 1 12,  the 
court  took  judicial  notice  that  it  is 
difficult,  if  not  impossible,  to  handle 
trains  of  varying  length  and  weight 
upon  roads  of  varying  grade  without 
concussions. 

"  We  cannot  say  that  the  trial 
court  was  bound  to  take  judicial  no- 
tice that  a  train  of  cars  can  be 
brought  from  motion  to  a  state  of 
inertia  without  impact  or  '  jerk '  of 
some  degree."  Jonas  v.  Long  Island 
R.  Co.,  21  Misc.  306,  47  N.  Y.  Supp. 
149. 

Spark  Arresters.  —  The  courts 
may  judicially  notice  as  a  matter  of 
common  knowledge  that  as  yet  no 
mechanism  has  been  devised  which 
will  wholly  prevent  the  throwing  of 
sparks  or  cinders  from  railway  loco- 
motives. Menominee  River  Sash  & 
Door  Co.  V.  Alilwaukee  &  N.  R.  Co., 
91  Wis.  447,  65  N.  W.  176;  White  v. 
New  York  C.  &  H.  R.  Co.,  90  App. 
Uiv.  356,  85  N.  Y.  Supp.  497;  Lake 
Erie  &  W.  R.  Co.  v.  Gossard,  14 
Ind.  App.  244,  42  N.  E.  818. 

"  We  think  the  court  can  take  ju- 
dicial notice  of  the  fact  that  diamond 
stack  and  straight  stack  spark  ar- 
resters are  in  very  general  use  upon 
the  railroads  of  the  country,  and 
that  they  are  both  well-known  sys- 
tems for  arresting  sparks,  while  no 
system  that  has  yet  been  invented 
can  wholly  prevent  the  emission  of 
live  sparks  from  an  engine  under 
certain  circumstances."  Frace  v. 
New  York,  L.  E.  &  W.  R.  Co.,  143 
N.  Y.    182,  38  N.  E.    102. 

Necessity  of  Hauling  the  Freight 
Cars  of  One  Company  Over  the  Road 
of     Another,     and     the     consequent 
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company  will  not,  however,  be  judicially  noticed,"*  though  the  court 
may  take  cognizance  in  a  general  way  of  the  duties  of  the  train 
officials.**^ 

D.  Location  and  Other  Notorious  Facts.  —  The  exis'tence"" 
and  location"^  of  the  established  railroad  routes  generally  known  and 
used  may  be  judicially  noticed,  as  also  the  cities  in  the  state  which 


standardizing  of  the  gauge  of  the 
tracks  of  the  great  trunk  lines. 
Louisville  &  N.  R.  Co.  v.  Boland,  96 
Ala.  626,  II   So.  667. 

That  the  Maintenance  of  Gates 
and  Gate  Keepers  at  Railway  Cross- 
ings is  calculated  to  promote  safety 
will  be  judicially  noticed,  as  the  re- 
sult of  the  general  experience  of  so- 
ciety, evidenced  by  the  great  num- 
ber of  adjudged  cases  upon  the  sub- 
ject, and  the  treatises  of  text  writers. 
Richmond  &  U.  P.  R.  Co.  v.  Rich- 
mond, F.  &  P.  R.  Co.,  96  Va.  670,  32 
S.  E.  787. 

Negligence The     failure     of     a 

railroad  company  to  block  its  frogs 
and  switches  is  not  judicially  known 
to  be  negligence  per  se.  Missouri 
Pac.  R.  Co.  V.  Lewis,  24  Neb.  848, 
40  N.  W.  401,  2  L.  R.  A.  67. 

The  court  cannot  take  judicial  no- 
tice of  whether  the  breaking  in  two 
of  a  railroad  train  could  have  been 
avoided  by  the  use  of  proper  care  in 
a  particular  instance,  nor  what  reg- 
ulations are  necessary  in  order  to 
prevent  the  impact  of  one  discon- 
nected section  upon  another  after  the 
separation  has  taken  place.  Wash- 
ington V.  Missouri,  K.  &  T.  R.  Co., 
90  Tex.  314,  38  S.  W.  764- 

Fencing  of  Railroad.  —  The  court 
cannot  take  judicial  notice  of  whether 
or  not  the  railroad  in  the  county  in 
which  the  court  sits  is  fenced  at  a 
particular  point.  Texas  C.  R.  Co.  v. 
Childress,  64  Tex.  346.  Nor  that  the 
rights  of  way  of  railroad  companies 
are  fenced  as  the  track  is  con- 
structed. Chicago  &  M.  El.  R.  Co. 
V.  Diver,  213  111.  26,  72  N.  E.  758. 

64.  Highland  Ave.  &  B.  L.  R.  Co. 
V.    Walters,  91    Ala.  435,   8   So.   357. 

Dangerous  Character  of  a  Railway 

Brakeman's  Work See  Chicago  & 

A.   R.  Co.  V.   Sullivan,  63   111.  293. 

65.  See  supra,  "  Authority  and 
Duties  of  Corporation  Officers  and 
Employes." 


66.  Maghee  v.  Camden  &  A.  R. 
Co.,  45  N.  Y.  514,  524. 

Courts  may  take  judicial  notice 
of  whatever  ought  to  be  generally 
known  within  the  limits  of  their 
jurisdiction.  This  would  include 
notice  of  the  great  lines  of  public 
travel  and  transportation  of  property 
and  their  connection  with  each  other, 
and  the  general  course  of  trade  and 
transportation  through  the  country. 
Smith  V.  New  York  C.  R.  Co.,  4,5 
Barb.   (N.  Y.)  225. 

67.  "  Railways  are  public  high- 
ways, and  it  is  a  matter  of  history 
that  important  lines  of  railways  once 
established  have  remained  as  fixed 
and  permanent  in  their  course  as  the 
rivers  themselves.  Their  locality  be- 
comes so  notorious  and  indisputable 
that  the  courts  will  take  notice 
thereof.  Railway  v.  State,  72  Texas 
410,  10  S.  W.  81,  13  Am.  St.  Rep. 
815,  I  L.  R.  A.  849.  So  the  court 
would  take  notice  of  the  locality  of 
the  defendant's  line  of  railways,  for 
it  is  a  physical  and  geographical  fact 
of  undisputed  notoriety."  Miller  v. 
Texas  &  N.  O.  R.  Co.,  83  Tex.  518, 
18  S.  W.  954- 

It  is  a  matter  of  common  knowl- 
edge and  general  public  information 
that  the  Georgia  Pacific  railway  is 
located  partly  in  Georgia  and  partly 
in  Alabama,  hence  this  fact  may  be 
judicially  noticed.  Watson  v.  Rich- 
mond &  D.  R.  Co.,  91  Ga.  222,  18  S. 
E.  306. 

In  Hobbs  v.  Memphis  &  C.  R.  Co., 
9  Heisk.  (Tenn.)  873,  the  court  ju- 
dicially noticed  that  a  considerable 
portion  of  the  Memphis  and  Charles- 
ton railroad  lies  in  Tennessee. 

In  Hunt  V.  Card,  94  Me.  386,  47 
Atl.  921,  the  court  took  judicial  no- 
tice of  ithe  "  public  fact  "  that  a  par- 
ticular railroad  company  was  the 
only  one  authorized  to  make  a  speci- 
fied location  for  a  railroad  and  to 
take  land  therefor. 
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form  the  termini  of  such  railroads.""  Courts  may  Hkewise  know 
judicially  under  some  circumstances  whether  certain  roads  are  com- 
petinsjj  roads,""  or  that  several  railroads  run  through  the  same  place.'^" 
The  location  of  a  proposed  railroad,  however,  will  not  be  judicially 
noticed.^'  The  date  when  an  imi)ortant  railway  was  opened  may 
be  judicially  noticed  as  a  historic  fact.''-  Courts  will  not  ordinarily 
take  notice  of  whether  two  railways  form  a  continuous  line  for  the 
transportation  of  freight  and  are  part  of  one  system,  this  being  a 
matter  of  private  contract,''"'  though  the  contrary  has  been  held.''* 
E.  OwNJeRSHir  U1-*  Trains  and  Raii^wavs.  —  Courts  judicially 


68.  Gulf,  C.  &  S.  F.  R.  Co.  V. 
State,  72  Tex.  404,  10  S.  W.  81,  13 
Am.  St;  Rep.  815,  i  L.  R.  A.  849; 
Smitha  v.  Flournoy's  Adm'r,  47  Ala. 
345.  361. 

The  court  judicially  knows  that 
the  terminus  of  the  Galveston,  Har- 
risburg  &  San  Antonio  R.  Co.  is  at 
Houston.  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Johnson  (Tex.  Civ.  App.),  29 
S.  W.  428.  But  where,  by  statute, 
lines  of  railroad  which  are  so  sit- 
uated that  cars  may  pass  from  one 
to  the  other  without  break  or  inter- 
ruption may  be  consolidated  into  one 
single  corporation,  the  court  cannot 
judicially  know  that  certain  roads  if 
completed  according  to  their  charters 
would  have  been  so  located  as  to 
have  permitted  the  passage  of  cars 
from  one  to  the  other.  Georgia  Pac. 
R.  Co.  V.  Gaines,  88  Ala.  377,  7  So. 
382. 

69.  While  courts  have  no  judicial 
knowledge  whether  two  lines  of  rail- 
way which  intersect  at  one  point  are 
competing  lines,  they  will  take  no- 
tice as  a  geographical  and  historical 
fact  that  certain  lines  of  railway  in 
the  state  touch  each  other  at  two 
or  more  points,  and  that  in  such  case 
they  are  parallel  and  competing  lines. 
Gulf,  C.  £i  S.  F.  R.  Co.  V.  State,  72 
Tex.  404,  10  S.  W.  81,  13  Am.  St. 
Rep.  815,  I  L.  R.  A.  849. 

70.  That  there  are  a  number  of 
railways  running  into  Texarkana  be- 
sides the  Texas  &  Pacific  railway. 
Texas  &  P.  R.  Co.  v.  Black,  87  Tex. 
160,  27  S.  W.  118. 

71.  M'Keoin  v.  Northern  Pac.  R. 
Co.,  45  Fed.  464.  See  also  Phillips 
V.  Town  of  Albany,  28  Wis.  340,  353. 

72.  In  Knowlton  v.  New  York, 
N.  H.  &  H.  R.  Co.,  72  Conn.   188, 
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44  Atl.  8,  it  was  held  that  the  trial 
court  could  properly  take  judicial 
notice  of  the  historic  fact  that  the 
railroad  between  New  Haven  and 
New  York  was  opened  by  January 
I,  1849.  "The  opening  of  a  trunk 
railroad  for  public  use  is  one  of 
those  events  of  public  notoriety 
which  are  to  be  taken  as  known  by 
the  courts  because  they  are  known 
by  everybody.  It  is  a  great  geo- 
graphical change  like  the  bursting 
out  of  a  new  river  from  the  earth 
to  serve  as  a  highway  of  commerce 
in  new  directions." 

73.  xMiller  v.  Texas  &  N.  O.  R. 
Co.,  83  Tex.  518,   18  S.  W.  954. 

74.  "  The  Missouri  Pacific  Rail- 
way System  Is  a  Matter  of  Public 
and  General  Notoriety  in  the  state 
■of  Texas.  It  is  part  of  the  current 
history  of  the  times  that  the  system 
is  now  and  for  some  time  past  has 
been  operating  some  of  the  most 
important  lines  of  railway  in  the 
state."  The  court  takes  judicial  no- 
tice of  the  various  lines  embraced  in 
this  system,  and  the  fact  that  it  ope- 
rates all  over  the  state.  "  We  are 
of  opinion  that  courts  can  as  safely 
take  judicial  notice  of  its  various 
routes  in  Texas  as  they  could  of  any 
single  line  running  through  the  state, 
or  as  they  can  of  our  principal  rivers 
and  their  main  tributaries,  because 
they  are  matters  of  public  notoriety 
as  generally  known  to  a  large  mass 
of  the  people  of  the  state  as  any 
other  matters  of  fact,  or  of  general 
current  history."  Missouri  Pac.  R. 
Co.  r.  Graves,  2  Tex.  App.  Civ. 
Cas.,  §§  676,  679.  See  also  Missouri 
Pac.  R.  Co.  V.  White,  3  Tex.  App. 
Civ.  Cas.,  §§  160,   163. 
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know  that  trains  are  generally  owned  and  controlled  by  the  owner 
of  the  road  on  which  they  run/^  and  that  they  are  usually  operated 
by  the  road  to  which  they  belong,'*'  but  it  has  been  held  that  a  court 
will  not  take  notice  of  who  is  the  owner  of  a  railroad  running  between 
two  named  towns/"  or  that  one  company  is  the  successor  of  another.'^'' 

24.  Telegraph.  —  The  nature  of  a  telegraph  line  is  judicially 
noticed/"  as  are  other  matters  of  general  knowledge  relating  to  the 
conduct  of  the  business  of  telegraph  companies.^"  It  is  a  well-known 
fact  that  a  telegraph  line  is  essential  to  the  operation  of  a  rail- 
road.^^  A  court  has  refused  to  take  notice  whether  the  lines  of  a 
particular  company  extend  outside  of  the  state.*^ 

25.  Street  Railways.  —  Common  and  well-known  facts  relating  to 
the  nature  and  operation  of  street  railways  will  be  judicially  noticed/" 


75.  South  &  N.  A.  R.  Co.  v.  Pil- 
green,  62  Ala,  305.  See  also  Miller 
V.  Texas  &  N.  O.  R.  Co.,  83  Tex. 
518,  18  S.  W.  954;  Evansville.&  C. 
R.  Co.  V.  Smith,  65  Ind.  92. 

76.  Pittsburg,  Ft.  W.  &  C.  R. 
Co.  V.  Callaghan,  50  111.  App.  676. 

77.  Georgia  Pac.  R.  Co.  v.  Baird, 
76  Miss.  521,  24  So.  195.  "  Railroads 
and  their  ordinary  franchises  may 
be  sold  under  execution,  and  the 
operation  and  ownership  of  railroads 
change  hands  quite  often  by  author- 
ity of  law,  and  we.perceive  no  neces- 
sity or  propriety  in  courts  assuming 
knowledge  of  such  matters.  We  ju- 
dicially know  that  the  Georgia  Ry. 
company  was  incorporated  in  1882, 
and  that  it  was  authorized  to  con- 
struct a  road  from  Aberdeen  or  Col- 
umbus, Mississippi,  to  the  Mississ- 
ippi river,  but  we  cannot  judicially 
know  that  such  line  of  road  was  laid 
out  through  Sunflower  county." 

78.  While  the  court  may  have 
personal  knowledge  of  the  fact  that 
the  Erie  railroad  company  is  the 
successor  of  the  New  York  &  Erie 
Co.,  it  cannot  take  judicial  notice  of 
such  fact.  Purdy  v.  Erie  R.  Co.,  162 
N.  Y.  42.  56  N.  E.  508,  48  L.  R.  A. 
669. 

79.  Youree  v.  Vicksburg  &  St.  P. 
R.  Co.,  no  La.  791,  34  So.  779. 

The  court  judicially  knows  that  a 
public  telegraph  line  is  a  public  im- 
provement, and  that  property  con- 
demned therefor  is  for  a  public  use. 
Mobile  &  O.  R.  Co.  v.  Postal  Tel. 
Co.,  120  Ala.  21,  24  So.  408. 

80.  It  is  a  matter  of  common 
knowledge    that    telegraph    messages 

60 


must  be  written.     People  v.  Western 
Tel.  Co.,  166  111.  15,  46  N.  E.  731. 

The  court  takes  judicial  notice  that 
it  is  a  telegraph  company's  djuty  to 
keep  its  wires  out  of  the  way  of 
travelers  on  the  public  roads.  Postal 
Tel.  Cable  Co.  v.  Jones,  133  Ala.  217, 
226,  22  So.  500. 

81.  State  V.  Indiana  &  I.  S.  R. 
Co.,  133  Ind.  69,  2>2  N.  E.  817,  18  L. 
R.  A.  502. 

The  fact  that  a  telegraph  line  is 
indispensable  to  the  operation  of  a 
railway,  and  that  in  this  country 
such  telegraph  line  usually  consists 
of  wires  strung  on  posts  set  upright 
alongside  of  the  railroad,  may  be  ju- 
dicially noticed,  but  the  space  re- 
quired for  the  repair  of  such  a  tele- 
graph is  not  a  matter  of  such  gen- 
eral and  common  knowledge  that  ju- 
dicial notice  may  be  taken  of  it. 
Youree  v.  Vicksburg  &  St.  P.  R.  Co., 
no  La.  791,  34  So.  779- 

82.  In  People  v.  Tierney,  57  Hun 
357,  10  N.  Y.  Supp.  940,  the  court 
refused  to  take  judicial  notice  that 
the  Western  Union  Telegraph  Com- 
pany's lines  extend  beyond  the  lim- 
its of  the  state  of  New  York,  or  that 
under  an  act  of  congress  this  com- 
pany had  formed  certain  business 
relations  with  the  federal  govern- 
ment, on  the  ground  that  these  facts 
were    not   of   a   public    nature. 

83.  Barbour  v.  Pingree,  120  Mich. 
550,  79  N.  W.  814,  46  L.  R.  A.  407 
(that  over  some  of  the  interurban 
electric  lines  of  the  state  cars  marked 
''  special  "  are  run  at  frequent  inter- 
vals carrying  freight)  ;  Metropolitan 
R.    Co.   V.    Snashall,   3    App.    D.    C. 
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and  the  clian.c:cs  which  have  taken  j^lace  in  tlieir  motive  power."* 

26.  Games  and  Gaming.  —  Coiu'ls  do  not  take  notice  that  a  par- 
ticnlar  game  is  a  gambUng  game  unless  it  is  generally  known  to  be 
sncli,"'''  though  they  must  judicially  know  the  nature  of  games  named 
in  a  statute.*"' 

27.  Facts  Relating  to  Indians.  —  A  court  may  take  notice  of  gen- 
erally known  facts  relating  to  the  Indian  tribes,*^  and  their  resi- 


420,  433  (that  street-car  companies 
not  only  permit,  but  sometimes  seem 
to  encourage,  passengers  to  ride 
upon  the  car  platform)  ;  Detroit  Cit- 
izens' St.  R.  Co.  V.  Common  Coun- 
cil, 125  Mich.  673,  85  N.  W.  96 
(that  a  street  railroad  has  a  large 
market  value  much  in  excess  of  any 
amount  that  could  be  obtained  for 
the  same  if  it  were  dismantled,  and 
its  rails,  cars,  motors,  etc.,  were  sold 
separately). 

Distance  in  Which  Car  May  Be 
Stopped — The  court  cannot  judi- 
cially know  that  an  electric  car  go- 
ing at  a  high  rate  of  speed  on  a 
down  grade  can  be  stopped  within  a 
space  of  150  feet.  Kotila  v.  Hough- 
ton Co.  St.  R.  Co.,  134  Mich.  314, 
96  N.  W.  437.  But  in  Young  v.  At- 
lantic Ave.  R.  Co.,  10  Misc.  541,  31 
N.  Y.  Supp.  441,  the  court  judicially 
noticed  that  a  trolley  car,  when  ope- 
rated at  an  ordinary  and  safe  rate  of 
speed,  can  be  stopped  in  a  much 
shorter  space  than    102  feet. 

Cable  Cars. —  Courts  will  take  ju- 
dicial notice  that  a  cable  car  on  an 
up  grade  through  a  reversed  curve 
cannot  cross  another  track  without 
a  sudden  start,  and  that  the  cable 
cannot  be  kept  taut,  and  that  jerks 
are  common  and  unavoidable.  Pryor 
V.  Metropolitan  St.  R.  Co.,  85  Mo. 
App.  367. 

"  The  Nature  and  Operation  of 
the  Elevated  Railroads  are  so  no- 
torious that  the  courts  may  assume 
to  be  acquainted  with  them ;  and 
from  the  numerous  cases  which  have 
come  before  them,  they  may  take 
judicial  knowledge  that  they  increase 
the  traffic  in  the  wide  avenues  largely 
devoted  to  business  purposes,  and 
thus  generally  promote  and  increase 
the  business  there."  Bookman  v. 
New  York  El.  R.  Co.,  137  N.  Y. 
302,  33  N.  E.  232) ;  Steets  v.  New 
York    El.    R.    Co.,    79    Hun    288,    29 
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N.  Y.  Supp.  356;  Skelley  v.  New 
York  El.  R.  Co.,  7  Misc.  88,  27  N. 
Y.  Supp.  304. 

Relation   Between   Conductor  and 

Driver In  Seaman  v.  Koehler,  122 

N.  Y.  646,  25  N.  E.  353,  the  court 
refused  to  take  judicial  notice  of  the 
relation  between  the  driver  and  con- 
ductor of  a  horse  car,  and  that  the 
former  is  subject  to  the  orders  of 
the  latter. 

84.  In  Meyer  v.  Krauter,  56  N. 
J.  L.  696,  29  Atl.  426,  24  L.  R.  A. 
575,  the  court  took  judicial  notice 
that  at  a  particular  time  trolley  lines 
had  not  superseded  horse  cars. 

85.  Games     and     Gaming The 

nature  of  the  game  of  "  fan  tan  "  is 
not  judicially  known,  although  in 
In  re  Lee  Tong,  9  Sawy.  (U.  S.) 
22,2,  18  Fed.  253,  the  court  gives  a 
lucid  explanation  of  the  game. 
State  V.  Gray,  19  Mont.  206,  47  Pac. 
900.  Courts  do  not  judicially  know 
that  "  policy "  is  a  gambling  game 
or  a  lottery.  State  v.  Russell,  17 
Mo.  App.  16;  State  v.  Sellner,  17 
Mo.  App.  39.  Nor  that  "  pool  "  nec- 
essarily involves  gaming  for  money 
or  value.  Ex  parte  Bernert,  62  Cal. 
524.  Though  they  do  know  the  na- 
ture of  lotteries  and  the  manner  in 
which  they  are  conducted.  See 
Boullemet  v.  State,  28  Ala.  83.  And 
the  nature  of  a  faro  bank.  State  v. 
Burton,  25  Tex.  420.  See  also  Stev- 
ens V.  State,  3  Ark.  66. 

86.  Ward  v.  State,  22  Ala.  16 
("faro  bank");  Lohman  v.  State, 
81    Ind.    15    ("gift   enterprise"). 

87.  See  Gardner  v.  United  States 
(Ind.  Ter.),  82  S.  W.  704. 

In  Labadie  v.  United  States,  6 
Okla.  400,  51  Pac.  666,  the  court  ju- 
dicially noticed  the  fact  that  the 
Osage  nation  maintains  a  tribal  form 
of  government ;  that  the  United 
States  government  has  an  agent  in 
charge     of     the     tribe;     maintains 
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dence  and  occupation  of  reservations  as  well  as  other  matters  of 
their  s:eneral  history.'*'' 

28.  "^Subjects  of  Legislative  and  Judicial  Action.  —  Matters  which 
repeatedly  have  been  made  the  subject  of  legislative  and  judicial 
action,  and  thus  have  become  commonly  known,  may  be  judicially 
noticed.^** 

IV.  LAWS  AND  MATTERS  CONNECTED  THEREWITH. 

1.  Generally.  —  Courts  are  bound  to  take  judicial  notice  of  the 
public  laws  of  their  own  state,  wherever  found,  whether  in  consti- 
tutions,   statutes   or   judicial    decisions.^'^     Public   acts   of   congress 

Nichol,  8  Wall.  44;  Baltimore  &  O. 
R.  Co.  V.  Weedon,  78  Fed.  584; 
Breed  v.  Northern  Pac.  R.  Co.,  35 
Fed.  642;  Lathrop  v.  Stuart,  5 
McLean  167,  14  Fed.  Cas.  No.  8113; 
In  re  Muller,  Deady  513,  I7  Fed. 
Cas.  No.  9912;  Young  v.  Montgom- 
ery &  E.  R.  Co.,  2  Woods  606,  30 
Fed.  Cas.  No.  18,166;  Harpending  v. 
Dutch  Church,  16  Pet.  455.  4&7  (stat- 
ute of  limitations). 

Alabama.  —  Jemison  v.  Planters' & 
Merchants'  Bank  of  Mobile,  17  Ala. 
754;  Grider  v.  Tally,  77  Ala.  422. 

California.  — 'Powler  v.  Peirce,  2 
Cal.  165;  Ex  parte  Kearny,  55  Cal. 
212,  221. 

Connecticut.  — Town  of  Gnswold 
V.  Gallup,  22  Conn.  20S;  Williaman- 
tic  School  Soc.  V.  First  School  Soc, 
14  Conn.  457.  . 

Georgia.  — Lane  v.  Hams,  16  Ga. 
217. 

Illinois.  — Ross  v.  Reddick,  2  IlL 
73;  People  V.  Hill,  163  111.  186,  46 
N.  E.  796;  Vance  v.  Rankin,  194  111. 
625,  62  N.  E.  807;  Pittsburg,  Ft.  W. 
&  C.  R.  Co.  V.  Moore,  no  111.  App. 
304;  Cauldwell  v.  EHebrecht,  68  111. 
App.  596  (time  at  which  taxes  are 
due). 

Indiana.  —  Green  v.  City  of  In- 
dianapolis, 22  Ind.  192;  Parent  v. 
Walmsly,  20  Ind.  82  (extending  the 
time  of  payment  of  mortgages  to  the 
state  sinking  fund). 

Iowa.  — Hard  v.  City  of  Decorah, 
43  Iowa  313- 

Louisiana.  —  L'Eglise  v.  Brenton, 
3  La.  435. 

Maine.  —  Trustees  of  the  Mmis- 
terial  &  School  Fund  v.  Kendrick, 
12  Me.  381. 

Maryland.  — State    v.    Jarrett,     17 
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schools;  licenses  traders  among 
them,  and  in  all  respects  takes  con- 
trol of  their  affairs  to  the  extent 
of  treating  them  as  wards  of  the  na- 
tion. 

The  court  judicially  knows  that 
there  are  four  Indian  nations  in  In- 
dian Territory,  but  does  not  know 
which  one  of  these  nations  is  meant 
when  the  term  "  Indian  nation "  is 
used.  Swoford  z>.  State,  3  Tex. 
App.  76. 

Treaties  With  Indians —  See  in- 
fra. "  Treaties." 

88.  "  The  History  of  the  Six 
Nations  of  Indians  is  a  part  of  the 
history  of  the  state  of  which  the 
courts  will  take  notice.  ...  It 
is  a  matter  of  notoriety  that  but  few 
of  the  Indians  that  once  were  the  oc- 
cupants of  the  lands  within  the  state 
are  now  dwellers  within  its  bounda- 
ries, and  their  residence  and  occupa- 
tion are  restricted  to  a  few  well- 
known  and  legally-established  reser- 
vations of  limited  extent,  set  apart 
for  their  use."  Howard  v.  Moot,  64 
N.   Y.  262. 

Indian  Wars See   Yelm   Jim  v. 

Territory,   I   Wash.  Ter.  63. 

89.  Davies  v.  Hunt,  37  Ark.  574; 
Maese  v.  Hermann,  17  App.  D.  C. 
52.  See  supra,  "  Knowledge  of 
Court.  —  Acquired  From  Previous 
Cases,"  and  infra,  "  Facts  Recited  in 
and  Recognized  by  Law."  See  also 
infra,  "  Lands,  etc.  —  Grants." 

90.  £  n  g  la  n  d.  —  The  Princess' 
Case,  8  Coke  28;  King  v.  SuUon,  3 
M.  &   S.  532,  542. 

Cana(/a.  —  Girdlestone  v.  O'Reilly, 
21  U.  C.  Q.  B.  409. 

United  States.  — V\e\A  v.  Clark, 
143  U.  S.  649,  675 ;  Marbury  v.  Madi- 
son,    I     Cranch     137;     Furman     v. 
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must  be  noticed  judicially  by  the  courts  of  the  several  states  as  well 
as  by  the  courts  of  the  United  States.'"     But  private  legislative  acts 


Md.    309;    Slymcr   v.    State,   62    Md. 

Massachusetts.  —  Attorney  Gen- 
eral V.  McCabe,  172  Mass.  417,  52 
N.  E.  717- 

Michigan.  —  Holdridge  v.  Farm- 
ers' &  Merchants'  Bank,  16  Mich. 
66;  Hurlhut  v.  Britain  &  Wheeler,  2 
Doug.  191;  People  v.  Commissioner 
of  State  Land  Office,  23  Mich.  270 
(law  under  which  a  contract  may  be 
made  with  the   state). 

M  i  n  n  e  s  o  t  a.  —  Brimhall  v.  Van 
Campen,  8  Minn.  13,  82  Am.  Dec. 
1 18 ;  State  v.  Stearns,  72  Minn.  200, 
219,  75  N.  W.  210;  Peterson  v.  Vil- 
lage of  Cokato,  84  Minn.  205,  87  N. 
W.  615  (statutory  duty  of  munici- 
palities to  properly  maintain  their 
streets). 

Missouri.  —  State  v.  C^se,  53  Mo. 
246;  Bowen  v.  Missouri  Pac.  R.  Co., 
118  Mo.  541,  24  S.  W.  436;  State  v. 
Munch,  57  Mo.  App.  207  (that  there 
is  but  one  general  local  option  law)  ; 
Rolia  State  Bank  v.  Borgfeld,  93 
Mo.  App.  62    (exemption  laws). 

North  Carolina.  —  Wikel  v.  Board 
of  Commissioners,  120  N.  C.  451,  27 
S.  E.  117;  Hooper  v.  Moore,  50  N. 
C.  130;  State  z'.  Cooper,  loi  N.  C. 
684,  8  S.  E.  134- 

Nezv  Hampshire.  —  Opinion  of  the 
Justices,  35  N.  H.  579  (prescribing 
the  duties  of  cashiers  of  banks). 

Nezv  Jersey.  —  Rader  v.  Township 
of  Union,  43  N.  J.  L.  518. 

New  York.  —  Browne  v.  Scofield, 
8  Barb.  239;  Bronson  v.  Wiman,  10 
Barb.  406,  426;  Shaw  v.  Tobias,  3 
N.  Y.  188;  People  v.  Herkimer,  4 
Cow.  345,  15  Am.  Dec.  379;  Purdy 
^.  People,  4  Hill  384. 

0/j,o.  —  Pittsburg,  C.  &  St.  L.  R. 
Co.  V.  Moore,  S3  Ohio  St.  384. 

Oregon.  —  State  v.  Banfield,  43 
Or.  287,  72  Pac.  1093. 

Rhode  Island.  —  Nelson  v.  Narra- 
gansett  El.  Co.,  26  R.  I.  258,  58  Atl. 
802. 

South  Carolina.  —  State  v.  Sartor, 
2  Strob.  L.  60. 

Texas.  —  Burnett  v.  Henderson, 
21  Tex.  589. 
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Utah.  —  People  v.  Hopt,  3  Utah 
396,  4   Pac.   250. 

Vermont.  —  Downer  v.  Woodbury, 
19  Vt.  329. 

Virginia.  —  IvCgrand  v.  President 
&  Trustees  of  Hampden  Sydney  Col- 
lege, 5   Munf.   324. 

West  Virginia.  —  Board  of  Super- 
visors V.  Livesay,  6  W.  Va.  44;  Hart 
V.  Baltimore  &  O.  R.  Co.,  6  W.  Va. 
336. 

Wisconsin.  —  Davey  v.  City  of 
Janesville,  in  Wis.  628,  87  N.  W. 
813;  Berliner  v.  Town  of  Waterloo, 
14  Wis.  409;  State  v.  Foote,  11  Wis. 
14;  United  States  v.  DeCoursey,  i 
Pinn.  508 ;  Montgomery  v.  Deeley,  3 
Wis.  709;  Horn  u  Chicago  &  N.  W. 
R.  Co.,  38  Wis.  463  (acts  regulating 
the  speed  of  railway  trains  within 
cities). 

Authoritative  Judicial  Decisions 
are  judicially  noticed.  People  v. 
Hopt,  3  Utah  396,  4  Pac.  250. 

The  Becisions  of  the  Supreme 
Court  are  judicially  known  to  the 
subordinate  courts.  Cash  v.  State, 
10  Humph.   (Tenn.)    in. 

An  Act  Suspending  the  Statute  of 
Limitations  during  the  civil  war  is 
judicially  noticed.  Buckingham  v. 
Walker,  48  Miss.  609,  628 ;  Bernstein 
V.  Humes,  60  Ala.  582 ;  East  Ten- 
nessee Iron  Mfg.  Co.  v.  Gaskell,  70 
Tenn.  742;  Williams  v.  State,  27 
Ark.  463;  Maverick  v.  Flores,  71 
Tex.   no,  8   S.  W.  636. 

A  Public  Act  Relating  to  the 
Subject-Matter  of  an  Action  in 
Which  an  Appeal  Is  Pending  is 
judicially  noticed  by  the  appellate 
court.  Vance  v.  Rankin,  194  111.  625, 
62  N.  E.  807. 

An  Act  Authorizing  the  Sale  of  a 
Railroad  is  judicially  noticed.  Shea 
V.  Knoxville  &  K.  R.  Co.,  6  Baxt. 
(Tenn.)  277.  So  also  is  an  act  au- 
thorizing the  purchase  of  one  rail- 
road by  another  and  making  it  re- 
sponsible for  the  latter's  liabilities. 
International  &  G.  N.  R.  Co.  v.  Hall 
(Tex.   Civ.  App.),  81   S.  W.  82. 

91.  Acts  of  Congress — In  the 
following  cases  acts  of  congress  and 
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will  not  be  judicially  noticed"-  in  the  absence  of  statutory  require- 


inatters  determined  thereby  were  ju- 
dicially noticed. 

United  States.  —  United  States  v. 
Jackson,  104  U.  S.  41  (that  by  law 
the  country  is  divided  into  collection 
districts  for  internal  revenue  pur- 
poses, and  that  in  some  states  there 
are  several  of  these  districts  with  de- 
fined geographical  boundaries)  ; 
Gardner  v.  The  Collector,  6  Wall. 
499  (regulating  the  tariff)  ;  Pennsyl- 
vania R.  Co.  V.  Baltimore  &  N.  Y. 
R.  Co.,  37  Fed.  129  (authorizing  the 
defendant  to  construct  a  bridge  over 
a  navigable  stream)  ;  In  re  Price,  S3 
Fed.  830  (that  the  District  of  Col- 
umbia is  within  the  exclusive  juris- 
diction of  the  United  States)  ; 
United  States  v.  Price,  84  Fed.  636 
(that  the  city  of  Washington  is 
within  the  exclusive  jurisdiction  of 
the  United  States). 

California.  —  Semple  v.  Hargar, 
27  Cal.  163  (relating  to  confirmation 
of  title  to  California  lands  claimed 
as   Spanish  or   Mexican  grants). 

Georgia.  —  Morris  v.  Davidson, 
49  Ga.  361  (that  the  property  and  ef- 
fects of  a  person  who  has  been  de- 
clared a  bankrupt  are  vested  by  ope- 
ration of  law  in  the  assignee). 

Illinois.  —  Gooding  v.  Morgan,  70 
111.  275  (relating  to  the  disposal  of 
public  lands). 

Marvland.  —  Dickey  v.  Pocomoke 
City  Bank,  89  Md.  280,  43  Atl.  33 
(relating  to  the  transfer  of  interests 
in  vessels). 

Missouri.  —  Wood  v.  Nortman,  85 
Mo.  298  (confirming  land  titles)  ; 
Papin  V.  Ryan,  2>2  Mo.  21  (confirm- 
ing title  of  lands). 

Nebraska.  —  Estate  of  Davis  v. 
Watkins,  56  Neb.  288,  76  N.  W.  575 
(providing  for  appointment  of  dep- 
uty comptroller  of  currency). 

Netv  York.  —  Wheelock  v.  Lee,  15 
Abb.  Pr.  (N.  S.)  24,  (establishing  a 
uniform  system  of  bankruptcy). 

An  act  of  congress  regulating  the 
rate  of  interest  in  the  District  of 
Columbia  is  of  such  a  public  nature 
that  the  state  courts  will  take 
judicial  notice  of  it  wherever  the 
courts  of  the  United  States  would 
do  so.    Eastwood  v,  Kennedy,  44  Md. 


563.  But  the  act  of  congress  rela- 
tive to  insolvent  debtors  within  the 
District  of  Columbia  is  a  private  act 
so  far  as  the  state  courts  are  con- 
cerned, and  cannot  be  judicially  no- 
ticed by  them.  Wright  v.  Paton,  10 
Johns.   (N.  Y.)  300. 

92.  United  States.  —  See  Leland 
V.   Wilkinson,   6  Pet.  Z^7- 

Illinois.  —  Illinois  C.  R.  Co.  v. 
Ashline,    171   111.   313,  49  N.  E.   521- 

Indiana.  —  State  v.  Trustees  of 
Vincennes  University,  5  Ind.  77. 

Kansas.  —  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Blackshire,   10  Kan.  477. 

Nezv  Mexico.  —  Denver  &  R.  G.  R. 
Co.  V.  United  States,  9  N.  M.  389, 
54  Pac.  3.36. 

South  Carolina.  —  Stzte  v.  Sartor, 
2  Strob.  L.  60. 

Tennessee.  —  Tilford  v.  Mayor  & 
Aldermen  of  Woodbury,  7  Humph. 
190. 

Vermont.  —  Pearl  v.  Allen,  2  Ty- 
ler 311. 

Virginia.  —  Legrand  v.  President, 
Etc.,  of  Hampden  Sydney  College, 
5  Munf.  324.  „  ,  . 

West  Virginia.  —  Hart  v.  Balti- 
more &  O.  R.  Co.,  6  W.  Va.  ^^6. 

Wisconsin.  —  Horn  v.  Chicago  & 
N.  W.  R.  Co.,  38  Wis.  463;  Hewitt 
V.  Town  of  Grand  Chute,  7  Wis.  2^2. 

An  Act  Providing  for  the  Survey 
of  a  Particular  Tract  of  land  is 
not  as  a  general  rule  a  public  statute 
which  the  courts  are  bound  to  judi- 
cially notice.  City  of  Allegheny  v. 
Nelson,  25  Pa.   St.  332. 

An  Act  Authorizing  a  Railroad 
Company  to  Guarantee  the  Bonds 
of  any  manufacturing  concern  in 
any  county  through  which  its  rail- 
way may  pass  is  a  private  act  which 
will  not  be  judicially  noticed.  Tim>- 
low  V.  Philadelphia  &  R.  R.  Co.,  99 
Pa.  St.  284. 

Acts  Validating  or  Confirming 
the  Official  Acts  of  city  officers  of  a 
particular  city  are  private  acts  which 
cannot  be  noticed  judicially.  City  of 
Mobile  V.  Louisville  &  N.  R.  Co., 
124  Ala.  132,  144,  26  So.  902  (vali- 
dating grants  of  municipal  fran- 
chises in  the  city  of  Mobile)  ;  Ellis 
V.  Eastman,  32  Cal.  447   (confirming 
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ment."^     An  act  partly  public  is  judicially  noticed,  although  it  may 
contain   provisions  of  a  |)urcly  private  character."' 

2.  Origin  and  Nature  of  the  Distinction  Between  Public  and  Pri- 
vate Law.  —  A.  GivNKKALLY.  —  The  origin  of  this  distinction  seems 
to  be  largely  historical,  being  due  to  the  difference  in  the  manner 
of  publishing  public  and  private  acts  of  parliament.''^  This  differ- 
ence in  publication  no  longer  exists  in  many  states,  and  consequently 
some  courts  have  said  that  there  should  no  longer  be  any  distinction 
between  public  and  private  acts  as  regards  judicial  notice."'*  The 
character  and  subject-matter  of  the  acts,  however,  are  generally  made 
the  basis  of  the  difference  in  the  rules  governing  the  notice  which 
should  be  extended  to  them.  Acts  of  a  general  or  public  nature  are 
regarded  as  public,  and  those  which  involve  only  private  interests, 
and  do  not  affect  the  community  generally,  are  private."^  There  is, 
however,  no  uniformity  in  the  decisions  where  these  general  prin- 
ciples have  been  applied."*     Acts  relating  to  the  public  domain,"* 


and  legalizing  all  sales  at  auction 
made  bona  Ude  by  a  board  of  com- 
missioners of  the  sinking  fund, 
which  board  had  been  created  by  an 
ordinance  of  the  city  of  San  Fran- 
cisco with  power  to  sell  city  real  es- 
tate). 

93.  See  infra,  "  Statutes." 

94.  Woods  V.  Durrett,  28  Tex. 
429. 

95.  Halbert  v.  Skyles,  i  A.  K. 
Marsh.  (Ky.)  368.  See  also  Brown 
V.  State,  II  Ohio  277;  Stribbling  v. 
Bank  of  the  Valley,  5  Rand.  (Va.) 
132;  Webster  v.  Reid,  Morris 
(Iowa)  615,  630. 

96.  Hall  V.  Brown,  58  N.  HL  93; 
Halbert  v.  Skyles,  i  A.  K.  Marsh. 
(Ky.)  368.  See  also  Stribbling  v. 
Bank  of  the  Valley,  5  Rand.  (Va.) 
132. 

"  The  distinction  between  public 
and  private  acts  has  become  very  ar- 
tificial and  shadowy  since  legislative 
bodies  have  adopted  the  principle  of 
publishing  in  printed  form  all  stat- 
utes which  they  pass."  Case  v. 
Kelly,  133  U.  S.  21. 

97.  See  the  cases  and  discussion 
following. 

"  I.  Acts  are  deemed  to  be  public 
and  general  acts,  which  the  judges 
will  take  notice  of  without  pleading, 
viz.,  acts  which  concern  all  officers 
in  general,  such  as  all  sheriffs,  etc.; 
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acts  concerning  trade  in  general,  or 
any  specific  trade ;  acts  concerning 
all  persons  generally,  though  it  be 
a  special  or  particular  thing,  such  as 
a  statute  concerning  assizes,  or 
woods  in  forests,  chases,  etc.  2. 
Private  acts  are  those  which  concern 
only  a  particular  species,  thing  or 
person,  of  which  the  judges  will  not 
take  notice  without  pleading  them, 
viz.,  acts  relating  to  the  bishops 
only;  acts  for  toleration  of  dissent- 
ers ;  acts  relating  to  any  particular 
place,  or  to  diverse  particular  towns, 
or  to  one  or  diverse  particular  coun- 
ties, or  to  the  colleges  only  in  the 
universities.  3.  In  a  general  act 
there  may  be  a  private  clause ;  and  a 
private  act,  if  recognized  by  a  public 
act,  must  afterwards  be  noticed  by 
the  courts  as  such.  6  Bac.  Abr.  374, 
note."  Quoted  in  note  to  Vance  v. 
Farmers  &  Mechanics  Bank,  i 
Blackf.    (Ind.)   80. 

98.  See  infra,  "  Matters  Relating 
to  Cities  and  Towns,"  "  Municipal 
Incorporation,"  and  "  Matters  Relat- 
ing to  Corporations." 

99.  A  legislative  Grant  of  the 
Public  Domain  affecting  the  rights 
of  navigation  and  fishery  by  allow- 
ing improvements  to  be  made  in  nav- 
igable water  must  be  judicially  no- 
ticed as  a  public  law.  Hammond  v. 
Inloes,  4  Md.  138. 
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public   funds/   buildings,-   and   institutions^   are   public   acts   which 
must  be  judicially  noticed. 

B.  Local  Acts.  —  The  mere  fact  that  the  act  applies  only  to  a 
restricted  locality,*  such  as  a  county,'^  or  even  a  more  restricted  sub- 


In  People  V.  Oakland  Water  Front 
Co.,  Ii8  Cal.  234,  50  Pac.  305,  the 
court  took  judicial  notice  of  a  legis- 
lative grant  of  lands  to  the  city  of 
Oakland.  "  A  legislative  grant  from 
the  public  domain  is  not  only  a 
grant,  but  is  also  a  law.  .  .  . 
The  courts  of  the  state  must  take 
notice  at  all  times  that  the  grantee 
or  his  successor  is,  and  that  the  state 
is  not,  the  owner  of  the  thing 
granted." 

A  Reservation  of  Land  for  the 
Benefit  of  a  Railroad  Company  is 
not  a  private  act,  since  it  legislates 
upon  a  subject  of  general  interest 
affecting  the  rights  of  the  people  of 
the  state  at  large,  and  must  be  judi- 
cially noticed,  although  it  deals  with 
other  matters  of  a  more  private  na- 
ture. Woods  V.  Durrett,  28  Tex. 
429;  Wright  V.  Hawkins,  28  Tex. 
452,  471 ;  Duren  v.  Houston  &  T.  C. 
R.  Co.,  86  Tex.  287,  24  S.   W.  258. 

1.  A  Legislative  Appropriation 
for  refunding  moneys  erroneously 
paid  into  the  state  treasury  is  judi- 
cially noticed.  Pritchard  v.  Wood- 
ruff, 36  Ark.  196. 

In  People  v.  Stuart,  97  111.  123,  143, 
it  was  held  that  since  an  appropria- 
tion by  the  general  assembly  could 
only  be  made  by  public  law,  the  court 
would  take  judicial  notice  of  the  fact 
that  the  general  assembly  had  already 
by  previous  appropriations  on  ac- 
count of  the  new  capitol  grounds 
and  the  construction  and  furnishing 
of  the  state  house  exhausted  the 
constitutional  limitation. 

2.  An  act  providing  for  the  erec- 
tion of  a  building  to  be  used  as  a 
courthouse  for  Hennepin  county,  and 
a  city  hall  for  the  city  of  Minneapo- 
lis. Burlington  Mfg.  Co.  v.  Board 
of  Court  House  &  City  Hall  Com'rs, 
67  Minn.  327,  69  N.  W.  1091. 

3.  Acts  relating  to  the  state  re- 
formatory are  judicially  noticed. 
Hauns  v.  Central  Kentucky  Lunatic 
Asylum,  20  Ky.  L.  Rep.  246,  45  S. 
W.  890.  So  also  are  laws  relating 
to    the     state     bank.      Douglass    v. 


Branch  Bank  of  Mobile,  19  Ala.  259; 
Topp  V.  Watson,  12  Heisk.  (Tenn.) 
411. 

4.  Darling  v.  Hitchcock,  25  U.  P. 
C.  B.  463;  West  V.  Blake,  4  Blackf. 
(Ind.)  234. 

"  No  distinction  can  be  taken  in 
respect  to  the  duty  of  the  court  as 
to  taking  judicial  cognizance  of  pub- 
lic general  laws  and  public  local 
laws.  Both  are  general  and  uniform 
within  the  sphere  of  their  operation ; 
and  within  the  section,  at  least, 
where  public  local  laws  do  prevail 
and  operate,  the  courts  must  take  ju- 
dicial notice  of  them."  Slymer  v. 
State,  62  Md.  237. 

"  In  this  country  the  disposition 
has  been  to  enlarge  the  limits  of  the 
class  of  public  acts,  and  to  treat  all 
acts  of  a  general  character,  or  which 
in  any  way  affect  the  community  at 
large,  although  affecting  only  a  par- 
ticular locality,  if  they  apply  to  all 
persons,  as  public  acts."  Village  of 
Winooski  v.  Gokey,  49  Vt.  282. 

An  act  authorizing  an  agent  of  the 
state  to  lay  off  into  lots,  lands  be- 
longing to  the  state  in  the  town  of 
Indianapolis,  and  to  offer  them  for 
sale,  which  act  is  one  of  a  series  of 
legislative  measures  establishing  the 
seat  of  government  at  the  city  of  In- 
dianapolis, is  a  public  act  of  which 
the  courts  are  bound  to  take  judicial 
notice,  since  its  object  and  purpose 
are  public,  though  its  subject  is  lo- 
cal. West  V.  Blake,  4  Blackf.  (Ind.) 
234- 

5.  Rawlings  v.  State,  2  Md.  201, 
213;  Garfield  Twp.  v.  Dodsworth 
Book  Co.,  9  Kan.  App.  752,  58  Pac. 
565  (an  act  making  an  existing 
county  a  municipal  township  of 
another  county  for  judicial  pur- 
poses) ;  Com.  V.  McCurdy,  5  Mass. 
324  (an  act  regulating  the  catching 
of  fish  in  two  particular  counties)  ; 
Burnham  v.  Webster,  5  Mass.  266; 
Meshke  v.  Van  Doren,  16  Wis.  339 
(an  act  conferring  upon  the  county 
court  of  a  certain  county  jurisdic- 
tion  in  certain  civil   cases   equal  to 
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division,  as  a  township,"  city,'^  or  other  governmental  (Hvision,*  does 
not  make  it  a  private  act  if  it  affects  the  piibhc  j^enerally  in  that 
particular  locality. 

C.  Acts  of  iNCORroRATiON.  —  The  public  and  private  character 
of  acts  of  incorporation   is  discussed  elsewhere   in  this  article." 

D.  Recognition  of  Private  Act  in  Puhlic  Law. — The  rec- 
ognition of  a  private  act  in  a  public  law  compels  the  courts  to  take 
judicial  notice  of  it.^" 


and     concurrent     with     the     circuit 
court). 

An  act  to  prevent  stock  running 
at  large  in  several  parts  of  a  partic- 
ular county,  though  local  in  its  na- 
ture, extends  to  all  persons  who  may 
come  within  the  territory  described, 
and  is  a  statute  which  the  courts 
must  judicially  notice.  Davis  v. 
State    (Ala.),  2>7   So.  454. 

6.  State  V.  Cooper,  loi  N.  C.  684, 
8  S.  E.  134  (an  act  changing  the 
name  of  a  township)  ;  Bevens  v. 
Baxter,  23  Ark.  387  (acts  relating 
to  the  schools  of  a  particular  town- 
ship) ;  Levy  v.  State,  6  Ind.  281  (a 
statute  prohibiting  the  sale  of  intoxi- 
cating liquors  in  certain  townships 
in  a  county). 

7.  Kentucky.  —  City  of  Coving- 
ton V.  Hoadley,  83  Ky.  444  (an  act 
amending  a  city  charter  and  provid- 
ing for  the  time  in  which  actions 
against  the  city  for  the  recovery  of 
taxes  illegally  or  erroneously  col- 
lected must  be  brought)  ;  Com.  v. 
Bierman,  13  Bush  345  (legislation 
conferring  lottery  privileges  upon  the 
city  of  Frankfort  for  the  benefit  of 
its  schools  was  judicially  noticed, 
but  not  whether  the  privilege  has 
terminated,  since  this  depended  upon 
the  raising  of  a  certain  sum). 

Massachusetts.  —  Harris  v.  City  of 
Quincy,  171  Mass.  472,  50  N.  E.  1042 
(in  actions  for  personal  injuries 
against  municipalities  the  court  takes 
judicial  notice  of  a  statute  establish- 
ing the  state  valuation  of  the  defend- 
ant city). 

Nebraska.  —  North  Platte  Water- 
Works  Co.  V.  City  of  North  Platte, 
50  Neb.  853,  70  N.  W.  393  (a  statute 
authorizing  a  municipality  to  con- 
tract with  any  person  or  corporation 
for  the  erection  and  maintenance  of 
a  system  of  water  works  and  levy 
of  a  tax  for  this  purpose). 

Nezv  Hampshire.  —  Gross    v.   City 
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of  Portsmouth,  68  N.  H.  266,  33  Atl. 
256,  73  Am.  St.  Rep.  586  (an  act 
vesting  the  control  and  management 
of  a  municipal  water  works  in  a 
board  of  commissioners). 

Nezv  York.  —  Bretz  v.  The  Mayor, 
Etc.  of  City  of  New  York,  35  How. 
Pr.  130  (an  act  giving  the  superior 
court  exclusive  jurisdiction  of  all  ac- 
tions against  the  city  of  New  York), 
citing  People  2>.  McCann,  16  N.  Y.  58. 

Texas.  —  Taylor  v.  Hoya,  9  Tex. 
Civ.  App.  312,  29  S.  W.  540  (an  act 
supplementary  to  an  act  concerning 
the  incorporation  of  a  particular 
city,  recognizing  the  title  of  the  city 
to  vacant  land  lying  within  its  an- 
cient limits). 

Wisconsin.  —  Castello  v.  Land- 
wehr,  28  Wis.  522  (an  act  authoriz- 
ing a  particular  town  to  purchase  a 
certain  bridge  and  to  issue  bonds  and 
levy    taxes    in    payment    therefor). 

An  act  of  the  legislature  prohibit- 
ing and  providing  a  punishment  for 
the  selling  of  spirituous  liquor  within 
a  given  distance  of  a  designated  town 
is  a  public  act,  although  special  and 
local  in  its  provisions,  and  must  be 
judicially  noticed.  Ryan  v.  State,  32 
Tex.  280,  distinguishing  a  special  act 
from  a  private  act  in  this  regard. 
Contra,  Hailes  v.  State,  9  Tex.  App. 
170. 

8.  Higgins  v.  State,  64  Md.  419, 
I  Atl.  876  (an  act  providing  for  a 
new  election  district  to  be  carved  out 
of  an  old  one). 

9.  See  infra,  "  Matters  Relating 
to  Cities  and  Towns,"  "  Municipal 
Incorporation,"  and  "  Matters  Relat- 
ing to  Corporations.  —  Incorpora- 
tion." 

10.  Webb  V.  Bidwell,  15  Minn. 
479,  citing  Samuel  v.  Evans,  2  T.  R. 
569;  Case  of  Rogers,  2  Greenl.  Ev. 
301 ;  Crawford  v.  Planters'  &  Mer- 
chants' Bank  of  Mobile,  6  Ala.  289. 

Where    an    act   of   the   legislature 
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E.  An  Act  Amending"  or  Repealing^-  a  Public  Act  must 
be  noticed  judicially,  even  though  it  would  otherwise  be  a  private  act. 

F.  Statutes.  —  a.  Generally.  —  Statutes  in  some  jurisdictions 
declare  that  all  legislative  acts  shall  be  public. ^^  or  require  that 
private  acts  be  judicially  noticed ;"  in  others  it  is  provided  that 
when  pleaded  by  its  title  and  the  date  of  its  passage  a  private  act 
must  be  judicially  noticed;^*  or  that  those  private  acts  apparently 
recognized  and  relied  upon  by  the  trial  court  must  be  noticed  judi- 
cially by  the  appellate  tribunal  ;^^  and  in  one  jurisdiction  the  last 
two  provisions  are  both  in  force." 


which  is  declared  to  be  a  public  act 
recognizes  and  amends  a  prior  pri- 
vate law,  the  courts  are  bound  to 
take  judicial  notice  of  the  latter. 
Lavalle  v.   People,  6  III.  App.   157. 

A  Private  Act  of  Incorporation 
was  judicially  noticed  because  the 
corporation  had  been  recognized  as 
an  existing  corporate  body  by  the 
new  state  constitution.  Vance  v. 
Farmers'  &  Mechanics'  Bank,  I 
Blackf.    (Ind.)    80. 

Private  Law  Appearing  in  For- 
mer Decision  was  judicially  noticed. 
Mower  v.  Kemp,  42  La.  Ann.  1007, 
8  So.  830. 

11.  State  V.  Hoeflinger,  31  Wis. 
257 ;  Buell  V.  Warner,  33  Vt.  570,  578. 

12.  State  V.  O'Conner,  13  La. 
Ann.  486;  State  v.  Hoeflinger,  31 
Wis.  257;  Griffin  v.  Eaves,  114  Ga. 
65,  39  S.  E.  913- 

A  statute  repealing  the  one  on 
which  an  action  was  based,  passed 
subsequent  to  the  judgment,  must  be 
judicially  noticed  by  the  appellate 
court.  Inhabitants  of  Springfield  v. 
Inhabitants  of  Worcester,  2  Cush. 
(Mass.)  52. 

Hawthorne  v.  Mayor  &  Council  of 
Hoboken,  32  N.  J.  L.  172,  holding 
that  since  the  charter  of  a  city 
which  was  declared  to  be  a  public 
act  was  modified  by  a  supplement 
thereto,  the  latter  must  also  be  no- 
ticed because  modifying  the  public 
law.  To  the  same  effect,  Stephens 
&  Condit  Transp.  Co.  v.  Central  R. 
Co.,  33   N.  J.  L.  229. 

13.  People  V.  Hagar,  52  Cal.  171. 

The  Georgia  Code,  §  3815,  pro- 
vides that  all  laws  and  resolutions 
of  the  general  assembly,  as  published 
by  authority,  shall  be  deemed  public 
laws  and  recognized  judicially  with- 


out proof.  Combs  v.  State,  81  Ga. 
780,  8  S.  E.  318. 

By    the    Constitution    of    Indiana 

"  every  statute  shall  be  a  public  law 
unless  otherwise  declared  in  the  stat- 
ute itself."  Hence  every  statute  of 
this  state,  unless  declared  to  be  a 
private  statute,  must  be  judicially  no- 
ticed. Covington  Drawbridge  Co. 
V.  Shepherd,  20  How.  (U.  S.)  227; 
Junction  R.  Co.  v.  Bank  of  Ashland, 
12  Wall.  (U.  S.)  226.  See  also 
Green  v.  City  of  Indianapolis,  22 
Ind.  192. 

14.  Bixler  v.  Parker,  3  Bush 
(Ky.)  166;  People  v.  Hagar,  52  Cal. 
171.  See  also  Chapman  v.  Colby, 
47  Mich.  46,  10  N.  W.  74. 

A  statute  making  a  printed  statute 
book  evidence  of  private  statutes 
does  not  permit  the  court  to  take 
judicial  notice  of  them.  Bailey  v. 
Trustees  of  Lincoln  Academy,  12 
Mo.  174.  But  see  Hall  v.  Brown, 
58  N.  H.  93. 

15.  Hewitt  V.  Town  of  Grand 
Chute,  7  Wis.  282;  Pittsburgh,  C  & 
St.  L.  R.  Co.  V.  Moore,  33  Ohio  St. 
384;   State  V.   Sherman,  42  Mo.  210. 

16.  Hart  v.  Baltimore  &  O.  R. 
Co.,  6  W.  Va.  336 ;  Groves  v.  County 
Court,  42  W.  Va.  587,  26  S.  E.  460; 
Summerville  v.  Wimbish,  7  Gratt. 
(Va.)    205. 

A  Municipal  Charter  which  was 
relied  upon  by  the  parties  and  the 
court  below,  although  not  offered  in 
evidence,  will  be  judicially  noticed 
in  accordance  .  with  the  statutory 
provision  in  such  cases.  Lackey  v. 
Richmond  &  Lancaster  Tpke.  Road 
Co.,    17   B.    Mon.    (Ky.)    63. 

17.  Tinder  the  Kentucky  Statutes 
a  private  act  is  judicially  noticed 
only  when  it  is  specially  pleaded  as 
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b.  Act  Declared  to  Be  Public  or  Requiring  That  It  Be  Noticed. 
An  act  which  by  its  terms  is  declared  to  be  a  pubHc  act,"*  or  which 
requires  that  it  be  judicially  noticed  by  all  courts,'"  must,  of  course, 
be  taken  cognizance  of  without  pleading  or  proof. 

3.  Laws  of  Former  Government.  —  The  laws  in  force  in  a  state 
or  territory  previous  and  up  to  the  time  of  its  acquisition  from  a 
foreign  government  or  its  annexation  are  not  regarded  as  foreign 
laws,  and  hence  must  be  judicially  noticed  by  the  courts  of  the 
acquired  or  annexed  state  or  territory,'-"  and  also  by  the   federal 


required  by  the  code,  or  when  it  ap- 
pears from  the  record  that  it  was 
relied  on  in  the  trial  in  the  court  be- 
low. Nichols  V.  Bardwell  Lodge,  20 
Ky.  L.  Rep.  1236,  48  S.  W.  426,  1091, 
citing  as  explanatory  of  the  various 
statutory  provisions  upon  this  mat- 
ter, Henderson  &  N.  R.  Co.  v. 
Leavell,  16  B.  Mon.  (Ky.)  358;  Hal- 
bert  V.  Skyles,  i  A.  K.  Marsh.  (Ky.) 
368;  City  of  Covington  v.  Hoadley, 
83  Ky.  444;  Zable  ir.  Orphans'  Home, 
92  Ky.  89,  17  S.  W.  212;  Lackey  7'. 
Richmond  &  Lancaster  Tpke.  Road 
Co.,  17  B.  j\Ion.  (Ky.)  63.  See  also 
Rudd  V.  Deposit  Bank  of  Owens- 
boro,  105  Ky.  443,  49  S.  W.  971  ; 
Collier  V.  Baptist  Education  Soc,  8 
B.  Mon.   (Ky.)   68. 

18.  United  States.  — '  Case  v.  Kelly, 
133  U.  S.  21 ;  Beaty  v.  The  Lessee 
of  Knowles,  4  Pet.    152,   167. 

///mou.  —  Rockford,  R.  L  &  St. 
L.  R.  Co.  V.  Lynch,  67  111.  149;  Peo- 
ple V.  Wilson,  3  111.  App.  368; 
Nimmo  v.  Jackman,  21  111.  App.  607. 

Indiana.  —  Brookville  Ins.  Co.  v. 
Records,   5   Blackf.    170. 

Missouri.  —  Bowie  v.  City  of  Kan- 
sas, 51  Mo.  454;  Nutter  v.  Chicago, 
R.  I.  &  P.  R.  Co.,  22  Mo.  App.  328. 

Nebraska.  —  Hornberger  v.  State, 
47  Neb.  40,  66  N.  W.  23. 

New  Jersey.  —  Hawthorne  v.  May- 
or &  Council  of  Hoboken,  2)^  N.  J. 
L.  172;  Stephens  &  Condit  Transp. 
Co.  V.  Central  R.  Co.,  2>2  N.  J.  L. 
229. 

New  York.  —  Bank  of  Utica  v. 
Smedes,   3    Cow.    662,   684. 

Vermont.  —  Buell  v.  Warner,  2,2, 
Vt.  570,  578. 

A  Municipal  Charter  which  by  its 
terms  is  made  a  public  act  must  be 
judicially  noticed.  Southern  Cotton 
Press  &  Mfg.  Co.  v.  Bradley,  52 
Tex.  587;  Burfenning  v.  Chicago, 
St.  p.,  M.  &  O.  R.  Co.,  46  Minn.  20, 
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48    N.    W.    444;     State    V.    Olinger 
(Iowa),  72  N.   \V.  441. 

An  Act  Incorporating  a  Private 
Corporation  or  amending  its  charter, 
which  is  declared  by  its  terms  to  be 
a  public  act,  will  be  judicially  no- 
ticed. Parker  v.  Carolina  Sav.  Bank, 
SZ  S.  C.  583,  31  S.  E.  673,  69  Am. 
St.  Rep.  888. 

19.  Beaumont  v.  Mountain,  10 
Bing.  404,  25  E.  C.  L.  183;  Wood- 
ward V.  Cotton,  6  Car.  &  P.  491,  25 
E.  C.  L.  505.  See  Woodrufif  v. 
Marsh,  63  Conn.  125,  141,  26  Atl. 
846. 

20.  Alabama.  —  Farmers  Heirs  v. 
Eslava,  II  Ala.  1028,  1041  (laws  of 
Spain). 

California.  —  Wells  v.  Stout,  9  Cal. 
479,  494;  Holliday  v.  West,  6  Cal. 
5i9>  525  (Mexican  civil  law). 

Colorado.  —  Crandall  v.  Sterling 
Gold  Mill,  Co.,  I  Colo.  106  (laws  of 
Kansas). 

Indiana.  —  Henthorn  v.  Doe,  i 
Blackf.    157    (laws    of   Virginia). 

Kentucky.  —  Holley  v.  HoUey,  Litt. 
Sel.  Cas.  505,  12  Am.  Dec.  342; 
Delano  v.  Jopling,  i  Litt.  117  (gen- 
eral laws  of  Virginia  in  force  at  the 
time  of  the  separation  of  Kentucky). 

Louisiana.  —  Berluchaux  v.  Ber- 
luchaux,  7  La.  539  (Spanish  law  pre- 
viously in  force  in  Louisiana). 

Missouri.  —  Chouteau  v.  Pierre,  9 
Mo.  3;  Ott  V.  Soulard,  9  Mo.  581 
(laws    of   France    and    Spain). 

Texas.  —  Watrous  v.  McGrew,  16 
Tex.  506  (Spanish  law  previously  in 
force  in  that  state)  ;  State  v.  Sais, 
47  Tex.  307- 

In  Payne  v.  Treadwell,  16  Cal. 
220,  231,  it  was  held  that  San  Fran- 
cisco having  been  constituted  a 
pueblo  by  a  public  political  act  of  the 
former  Mexican  government,  the 
court  would  take  judicial  notice  of 
its  existence,  powers  and  rights,  and 
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courts.-^  So  the  courts  of  countries  which  were  at  one  time  part 
of  the  same  nation  continue  to  judicially  notice  after  their  separation 
the  laws  common  to  both  previous,-^  but  not  subsequent  thereto.^^ 

4.  Laws  of  Sister  State.  —  A.  Generally.  —  The  laws  of  one 
state  of  the  United  States  are  foreign  to  the  courts  of  a  sister  state 
and  are  not  noticed  judicially.-* 

It  has  been  held,  however,  this  rule  does  not  always  operate  to 
confine  the  court  to  the  evidence  introduced  by  the  parties,  but  that 
it  may  investigate  the  matter  for  itself  and  consult  the  statutes^* 


among  the  last  its  general  boundary 
and  jurisdiction. 

21.  Fremont  v.  United  States,  ij 
How.  (U.  S.)  542,  557;  United 
States  V.  Turner,  11  How.  (U.  S.) 
663  (Spanish  laws  prevailing  in 
Louisiana  before  its  cession)  ;  Boul- 
din  V.  Phelps,  30  Fed.  547  (laws  of 
Mexico  in  force  in  California  before 
and  at  the  time  of  its  transfer  to  the 
United  States)  ;  United  States  v. 
Chaves,  159  U.  S.  452;  United 
States  V.  Perot,  98  U.  S.  428.  See 
Crespin  v.  United  States,  168  U.  S. 
26. 

The  United  States  courts  are 
bound  to  take  judicial  notice  that 
the  Mexican  league  was  not  the  same 
as  the  American  league.  "  The  laws 
of  Mexico  in  force  in  Texas  previous 
to  the  Texan  revolution  were 
the  laws,  not  of  a  foreign,  but  of  an 
antecedent,  government  to  which  the 
government  of  the  United  States, 
through  the  medium  of  the  republic 
of  Texas,  is  the  direct  successor. 
Its  laws  are  not  deemed  foreign 
laws ;  for  as  to  that  portion  of  our 
territory  they  are  domestic  laws,  and 
we  take  judicial  notice  of  them." 
United  States  v.  Perot,  98  U.  S. 
428. 

Laws  of  States  Previous  to  Fed- 
eral   Constitution The    courts    of 

the  United  States  take  judicial  no- 
tice of  the  laws  of  the  states  in  force 
previous  to  the  adoption  of  the 
United  States  constitution.  Loree  v. 
Abner,  57  Fed.  159,  in  which  the 
court  judicially  noticed  the  laws  of 
Pennsylvania  in  force  in  May,   1728. 

22.  Malpica  v.  McKown,  i  La, 
248,  20  Am.  Dec.  279 ;  Holley  v.  Hol- 
ley,  Litt.  Sel.  Cas.  (Ky.)  505,  12 
Am.    Dec.   342. 

Courts  of  Louisiana  take  judicial 
notice  of  the  law  of  Spain  which 
formerly   prevailed   in    Louisiana   at 
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the  time  that  Mexico  was  also  part 
of  Spain,  hence  the  civil  law  of 
Mexico  need  not  be  proved,  but  may 
be  presumed  to  be  the  same  as  when 
it  formed  part  of  Spain.  Arayo  v. 
Currel,  i  La.  528,  20  Am.  Dec.  286. 
The  regulations  and  laws  of  Eng- 
land which  the  courts  of  the  colonies 
■were  bound  to  judicially  notice  must 
be  judicially  noticed  by  the  courts  of 
the  United  States,  if  not  as  a  matter 
of  law  at  least  as  matter  of  history. 
Davis  V.  Curry,  2  Bibb  (Ky.)  238; 
Stokes  V.  Macken,  62  Barb.  (N.  Y.) 
145- 

23.  Liverpool  &  Great 
Steam  Co.  v.  Phenix  Ins. 
U.  S.  397,  445- 

24.  See    Fully    article 
Laws,"  Vol.  V. 

Tables  of  interest  rates  in  other 
states  appended  to  the  published  acts 
of  the  legislature  are  not  judicially 
noticed.  Clarke  ir.  Pratt,  20  Ala.  470; 
Insurance  Co.  of  North  America  v. 
Forcheimer,  86  Ala.  541,  5  So.  870. 
See  article  "  Interest." 

25.  In  a  criminal  case  in  which 
the  sole  issue  was  whether  a  crime 
had  been  charged  against  the  laws 
of  another  state,  the  court  says : 
"  Neither  do  we  think  that  in  a  judi- 
cial investigation  of  this  kind  the 
courts  should  be  held  down  to  the 
rigid  rule  of  considering  only  such 
proof  of  the  laws  of  another  state 
as  has  been  formally  tendered  in 
evidence  by  one  of  the  litigants. 
.  .  .  Upon  the  question  we  are 
now  considering,  neither  the  statutes 
of  this  state  nor  the  common  law 
can  have  any  bearing.  The  court  is 
necessarily  called  upon  to  decide 
whether  a  crime  has  been  charged 
against  the  laws  of  another  state ; 
and  hence  its  laws  are  alone  in  issue. 
In  such  a  case,  involving,  as  it  does, 
not  only  the  liberty  of  a  citizen  but 
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and  interpretations  thereof  by  the  anthoritics  of  the  foreign  state 
and  the  decisions  of  its  courts.-" 

Statutes    in   some  states  require  the  pubHc  laws  of  a  sister  state 
to  be  ju(Hcially  noticed."^ 

B.    JUDC.MKNT  OK  SUSTER  STATE.  —  FaTTII   AND  CREDIT  TO  WlIlCH 

EntitlEu.  —  In  determining  the  faith  and  cre(Ut  which,  under  the 
federal  constitution,  must  be  accorded  to  a  judgment  by  a  court  of 
a  sister  state,  the  laws  of  such  state  are  not  judicially  noticed.-**     In 


the  rights  of  another  state,  we  think 
it  would  be  the  right,  if  not  the  duty, 
of  the  courts  to  seek  the  highest 
sources  of  information  at  their  com- 
mand to  ascertain  the  laws  of  such 
state  on  the  subject  and  to  give  them 
force  and  effect  according  to  their 
true  intent  and  spirit,  whether  or  not 
such  laws  have  been  formally  ten- 
dered in  evidence.  To  this  end  they 
may  resort  to  the  published  statutes 
of  that  state,  or  to  the  published  decis- 
ions of  its  highest  judicial  tribunals."' 
Barranger  v.  Baum,  103  Ga.  465,  480, 
30  S.  E.  524,  68  Am.  St.  Rep.  113, 
quoting  from  tlerschfeld  v.  Dexel,  12 
Ga.  582,  "  the  court  on  the  trial  of  a 
cause  may  proceed  on  their  knowl- 
edge of  the  laws  of  another  state, 
and  it  is  not  necessary  in  that  case 
to  prove  them ;  and  their  .judgment 
will  not  be  reversed  when  they  pro- 
ceed on  such  knowledge  unless  it 
should  appear  that  they  decided 
wrong  as  to  those  laws."  See  also 
Chattanooga  R.  &  C.  R.  Co.  v.  Jack- 
son, 86  Ga.  676,  13  S.  E.  109. 

In  State  v.  Rood,  12  Vt.  396,  it 
was  held  that  the  trial  court  might 
act  upon  its  own  knowledge  as  to  the 
laws  of  New  York  governing  the 
validity  of  marriage. 

In  Morse  v.  Hewett,  28  Mich.  481, 
for  the  purpose  of  upholding  a  con- 
veyance the  acknowledgment  to 
which  was  taken  by  a  county  clerk 
of  the  state  of  New  York,  the  court 
took  judicial  notice  that  by  the  con- 
stitution of  that  state  the  county 
clerk  is  clerk  of  the  supreme  court 
of  the  county,  and  that  such  court 
is  a  court  of  record.  To  the  same 
effect,  Munroe  v.  Eastman,  31  Mich. 
283. 

26.  Hendr>'x  v.  Evans,  120  Iowa 
310,  94  N.  W.  853.  But  see  Gardner 
V.  Lewis,  7  Gill  (Md.)  377,  393- 

27.  Miller  v.  Johnston,  71  Ark. 
174,  72  S.  W.  371 ;  Creelman  Lumb. 
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Co.  V.  Lesh  (Ark.),  83  S.  W.  320; 
Bates  v.  McCully,  27  Miss.  584; 
Heffernan  v.  Harvey,  41  W.  Va.  766, 
24  S.   E.  59-2. 

A  statute  making  copies  of  the  law 
of  foreign  states  published  by  author- 
ity presumptive  evidence  of  such 
laws  does  not  dispense  with  the  ne- 
cessity of  introducing  in  evidence 
the  published  volume.  Hunt  v.  John- 
son, 44  N.  Y.  27,  4  Am.  Rep.  631. 
But  see  Cutler  v.  Wright,  22  N.  Y. 

472. 

The  Provision  of  the  Georgia  Civil 
Code,  §5231,  that  the  public  laws  of 
sister  states  as  "  published  by  au- 
thority shall  be  judicially'  recognized 
without  proof "  does  not  dispense 
with  the  necessity  of  pleading  such 
foreign  law,  but  the  only  effect  of  it, 
as  held  in  the  case  of  Simms  v. 
Southern  E.xp.  Co.,  38  Ga.  129,  is 
that  where  the  public  laws  of  a 
foreign  state  are  published  by  its 
authority  the  authenticity  of  its  pub- 
lications need  not  be  shown,  but  will 
be  judicially  recognized.  Savannah 
F.   &  W.   K   Co.  V.   Evans,   121    Ga. 

391- 

In  Tennessee  the  supreme  court  is 
required  by  statute  to  take  notice 
of  the  laws  of  sister  states.  Hobbs 
V.  Memphis  &  C.  R.  Co.,  9  Heisk. 
(Tenn.)  873;  Bagwell  v.  McTighe, 
85  Tenn.  616,  4  S.  W.  46. 

28.  United  States.  —  Hanley  v. 
Donoghue,  116  U.  S.  i;  Chicago  & 
A.  R.  Co.  V.  Wiggins'  Ferry  Co.,  119 
U.  S.  615. 

Florida.  —  Sammis  v.  Wightman, 
31  Fla.  10,  12  So.  526. 

Illinois.  —  Leathe  v.  Thomas,  109 
111.  App.  434. 

Indiana.  —  Old  Wayne  Mut.  L. 
Ins.  Co.  V.  Flynn,  31  Ind.  App.  473, 
68  N.  E.  327- 

Iowa.  —  Taylor  v.  Runyan,  9  Iowa 
522. 
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some  states,  however,  it  has  been  held  to  the  contrary,^^  but  these 
cases  are  based  upon  the  erroneous  assumption  that  the  United 
States  Supreme  Court  would  on  writ  of  error  in  such  a  case  take 
notice  of  the  laws  of  the  state  in  which  the  judgment  was  rendered.^" 

C.  State  Laws  Adopted  by  Act  of  Congress.  —  Where  an 
act  of  congress  adopts  a  portion  of  the  laws  of  a  particular  state, 
but  does  not  recite  them,  the  state  courts  take  notice  of  the  laws 
thus  adopted  as  forming  part  of  the  congressional  act.'"'^ 

5.  Federal  Laws  are  judicially  noticed  by  the  state  courts  in  the 
same  manner  and  to  the  same  extent  that  they  take  cognizance 
of  their  own  state  laws.-*- 


Kansas.  —  Hunter  v.  Ferguson,  13 
Kan.  462'. 

Massachusetts.  — ■  Knapp  v.  Abell, 
10  Allen  485;  Newell  v.  Newton,  10 
Pick.  470. 

New  Mexico.  —  Field  v.  Kane,  9 
N.  M.  283,  50  Pac.  327. 

Texas.  —  Porcheler  v.  Bronson,  50 
Tex.  555 ;  Gill  v.  Everman,  94  Tex. 
209,  59  S.  W.  531,  distinguishing 
Henry  v.  Allen,  82  Tex.  35,  17  S. 
VV.  515;  Rosenthal  Millinery  Co.  v. 
Lennox  (Tex.  Civ.  App.)  50  S.  W. 
401. 

Wisconsin.  —  Osborn  v.  Black- 
burn, 78  Wis.  209,  47  N.  W.  175,  23 
Am.   St.  Rep.  400,   10  L.  R.  A.  367. 

29.  Rae  v.  Hulburt,  17  111.  572; 
Wilson  V.  Jackson,  10  Mo.  329,  336; 
Bock  V.  Lauman,  24  Pa.  St.  435,  445  ; 
State  V.  Hinchman,  27  Pa.  St.  479; 
Paine  v.  Schenectady  Ins.  Co.,  II 
R.  I.  411;  Trowbridge  v.  Spinning, 
22  Wash.  48,  62  Pac.  125,  23  Am. 
St.  Rep.  806,  54  L.  R.  A.  204.  See 
Coffee  V.  Neely,  2  Heisk.  (Tenn.) 
304- 

The  Constitution  of  the  sister 
state  will  be  judicially  noticed  in  so 
far  as  is  necessary  to  determine  the 
jurisdiction  of  the  court  which  ren- 
dered the  judgment.  Dodge  v.  Coffin, 
15  Kan.  277;  Butcher  v.  Bank  of 
Brownville,  2  Kan.  70,  83  Am.  Dec. 
446;  Curtis  V.  Gibbs,  2  N.  J.  L.  2,77- 

30.  Sammis  v.  Wightman,  31 
Fla.  10,  12  So.  526;  Hanley  v.  Dono- 
ghue,  116  U.  S.  i;  Chicago  &  A.  R. 
Co.  z'.  Wiggins  Ferry  Co.,  119  U. 
S.  615. 

31.  Flanigen  z>.  Washington  Ins. 
Co.,  7  Pa.  St.  306,  holding  that  the 
laws  and  regulations  of  the  states  of 
Pennsylvania,  New  Jersey  and  Dela- 
ware   regulating    pilots    which    were 


adopted  by  an  act  of  congress  should 
be  judicially  noticed  although  not  re- 
cited in  the  act. 

Under  an  act  of  congress  providing 
that  the  laws  of  Maryland  should 
continue  in  force  in  that  part  of  the 
District  of  Columbia  ceded  by  it,  the 
state  courts  must  judicially  notice 
the  laws  thus  continued  in  force. 
Bird  V.  Com.,  21  Gratt.  (Va.)  800. 
So  also  the  laws  of  Virginia  con- 
tinued in  force  in  the  district  by  a 
similar  act.  Bayly  v.  Chubb,  16 
Gratt.   (Va.)  284. 

Where  an  act  of  congress  adopts 
certain  portions  of  the  Arkansas 
statutes  as  the  law  for  Indian  Terri- 
tory, the  courts  of  Arkansas  take 
notice  of  the  laws  of  Indian  Terri- 
tory to  that  extent.  St.  Louis  Iron 
Mt.  &  S.  R.  Co.  V.  Brown,  67  Ark. 
295,  54  S.  W.  865.  Citing  Bayly  v. 
Chubb,  16  Gratt.  (Va.)  284;  Cough- 
ran  V.  Gilman,  81  Iowa  442,  46  N. 
W.  1005 ;  Mangun  v.  Webster,  7  Gill 
(Md.)    78. 

So  also  do  the  courts  of  other 
states,  even  though  the  adopted  laws 
are  not  recited  in  the  act  of  congress. 
Apollos  V.  Staniforth,  3  Tex.  Civ. 
App.  502,  22  S.  W.  1060;  Belt  V. 
Gulf,  C  &  S.  F.  R.  Co.,  4  Tex.  Civ. 
App.  231,  22  S.  W.  1062;  Overton  v. 
McCabe  (Tex.  Civ.  App.),  79  S.  W. 
861. 

Contra — Greenville  Nat.  Bank  v. 
Evans- Snyder-Buel  Co.,  9  Okla.  353, 
60  Pac.  249,  holding  that  while  the 
state  whose  laws  are  adopted  will 
take  judicial  notice  of  them,  the 
courts  of  other  states  and  territories 
cannot  notice  the  provisions  of  the 
laws  thus  adopted,  but  only  such 
facts  as  can  be  obtained  from  the 
act  of  congress  itself. 

82.     St.   Louis,  I.   M.  &  S.  R.  Co. 

voL  vn 


958 


JUDICIAL  NOTICE. 


6.  The  Laws  of  Indian  Nations  arc  not  judicially  noticed,^^  except 
as  they  may  bo  kncnvn   from   treaties   with  those  nations.'" 

7.  The  Federal  Courts  take  notice  of  the  public  laws  of  all  the 
states  and  territories  within  the  jurisdiction  of  the  United  States 
government,   whether  embodied  in   statutes  or  judicial  decisions."*^ 

8.  Foreign  Laws.  —  A.  GiCnEkally.  —  The  laws  of  a  foreign 
country  or  state  are  not  judicially  noticed,'""'  nor  is  the  construction 
of  those  laws  by  the  foreign  courts.-''  But  it  has  been  held  that 
a  court  will  notice  its  own  previous  decisions  as  to  the  law  of  a 
foreign  state.^*  In  determining  what  is  proper  evidence  of  the 
laws  of  a  particular  country,  the  court  must  take  notice  of  the 
character  of  the  country,  and  the  difBculties  of  obtaining  the  best 
evidence.^** 

B.  In  Construing  Domestic  Laws,*"  or  in  determining  what  is 
the  common  law  of  the  state, ■'^  the  decisions  of  foreign  courts  may 
be  resorted  to  without  proof. 


V.  Maddry,  57  Ark.  306,  21  S.  W. 
472;  Pollard  v.  Cook,  4  Rob.  (La.) 
199;  Mims  V.  Swartz,  S7  Tex.  13. 

See  More  Fully  the  article  "  For- 
eign Laws,"  Vol.  V,  p.  811,  notes 
9  and   10. 

Territorial  Courts  and  Their 
Jurisdiction Federal  statutes  cre- 
ating courts  in  the  territories  and  de- 
fining their  jurisdiction  are  judicially 
noticed  by  the  state  courts.  Cough- 
ran  zr.  Oilman,  81  Iowa  442,  46  N.  W. 
1005. 

33.  See  Fully  the  article  "  For- 
eign Laws,"  Vol.  V,  p.  812. 

34.  laws  of  Indian  Nations  as 
Shown  by  Treaties.  —  That  the  title 
to  the  lands  of  the  Chickasaw  and 
Choctaw  nations  is  in  the  nation,  and 
not  in  the  individual  citizens  thereof. 
Gay  v.  Thomas,  5  Okla.  I,  46  Pac. 
578;  Robinson  v.  Nail,  2  Ind.  Ten 
509,  52  S.  W.  49;  Myers  v.  Mathis, 
2  Ind.  Ten  3,  46  S.  W.  178. 

35.  Owings  v.  Hull,  9  Pet.  (U. 
S.)  607;  Gornley  v.  Bunyan,  138 
U.  S.  623 ;  Lloyd  v.  Matthews,  155  U. 
S.  222;  Mills  V.  Green,  159  U.  S. 
651;  Renaud  v.  Abbott,  116  U.  S. 
277;  Lamar  i'.  Micou,  114  U.  S.  218; 
Pennington  z'.  Gibson,  16  How.  (U. 
S.)  65,  81;  Cheever  v.  Wilson,  9 
Wall.  (U.  S.)  108;  Andruss  v.  Peo- 
ple's Bldg.  Loan  and  Sav.  Ass'n, 
94  Fed.  575. 

See  More  Fully  the  article  "  For- 
eign Laws,"  Vol.  V. 

Rule  of  Court.  —  While  the  United 
States    supreme  court  judicially  no- 
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tices  statutes  of  the  state  covering 
the  pending  controversy,  it  requires 
by  rule  of  court  that  the  material 
portions  of  such  statutes  be  printed 
at  length  either  in  or  with  the  briefs 
of  counsel.  School  Dist.  No.  56  v. 
St.  Joseph's  F.  &  M.  Ins.  Co.,  lOi 
U.  S.  472. 

36.  See  Fully  the  article  "  For- 
eign Laws,"  Vol.  V.  But  see  supra, 
"  Laws  of  Sister  State,"  for  cases  in 
which  such  laws  have  been  judicially 
noticed. 

Foreign  Corporation.  —  Foreign 
laws  under  which  a  foreign  corpora- 
tion is  organized  will  not  be  judi- 
cially noticed,  although  such  corpo- 
ration is  doing  a  domestic  business. 
Duke  V.  Taylon  37  Fla.  64,  19  So. 
172,  53  Am.  St.  Rep.  232,  31  L.  R. 
A.  484.  See  articles  "  Corpora- 
tions "  and  "  Foreign  Laws." 

37.  Pacific  Exp.  Co.  v.  Pitman, 
30  Tex.  Civ.  App.  626,  71  S.  W.  312; 
Smith  V.  Bartram,  11  Ohio  St.  690. 

38.  Graham  v.  Williams,  21  La. 
Ann.  594. 

39.  Wilcocks  v.  Phillips,  i  Wall. 
Jr.  (U.  S.)  47,  in  which  the  court 
took  judicial  notice  of  the  isolation 
and  peculiarities  of  China,  and  of 
the  impossibility  of  obtaining  any 
written  evidence  of  her  laws. 

40.  Ferd  Heim  Brew.  Co.  v.  Gim- 
ber,  67  Kan.  834,  72  Pac.  859;  Gard- 
ner V.  Lewis,  7  Gill  (Md.)  377,  393. 
See  IV,   15,  B,  infra. 

41.  St.  Louis  &  S.   F.  R.   Co.  V. 
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C.  Matters  of  General  Knowledge  and  History  concerning 
the  law  of  a  sister  state'*^  or  foreign  country"  are  judicially  noticed. 

9.  Common  Law.  —  The  common  law  of  the  state  is  judicially 
noticed/''  and  since  it  is  judicially  known  to  be  the  basis  of  the 
law  of  England  and  most  of  the  states  of  the  United  States, 
the  courts  of  one  state  may  take  notice  of  the  common  law  prevail- 
ing in  another  state*^  and  in  England/''  Federal  courts  also  take 
cognizance  of  the  common  law/^ 

10.  The  Law  Merchant  is  also  judicially  noticed  by  all  courts  as 
part  of  the  system  of  public  law.^^ 

11.  Equity,  Ecclesiastical  and  Parliamentary  Law,  in  so  far  as 
they  form  part  of  the  general  law,  must  be  judicially  noticed  by 
courts  of  law/^ 


Weaver,  35   Kan.  412,    11    Pac.  408. 

42.  That  the  basis  of  the  laws  of 
most  of  the  states  is  the  common 
law.  Stokes  v.  Macken,  Gz  Barb. 
(N.  Y.)  145;  Blethen  v.  Bonner 
(Tex.  Civ.  App.),  52  S.  W.  571. 
See  infra,  "  Common   Law." 

In  Farwell  v.  Harris,  12  La.  Ann. 
50,  the  court  took  judicial  notice  that 
slaves  are  personal  property  in 
Texas. 

In  Middlebury  College  v.  Cheney, 
I  Vt.  336,  348,  the  law  of  Connecti- 
cut allowing  a  justice  of  the  peace 
to  take  acknowledgment  of  deeds 
was  held  to  be  so  well  known  that 
the  trial  court  could  properly  take 
notice  of  it  without  proof,  because 
very  many  of  the  ancient  deeds  of 
land  in  Vermont  were  acknowledged 
in  Connecticut  before  justices  and 
are  frequently  read  in  Vermont 
courts. 

43.  That  the  common  law  is  not 
and  never  was  in  force  in  France. 
In  re  Hall,  61  App.  Div.  266,  70  N. 
Y.  Supp.  406. 

That  the  procedure  of  the  courts 
in  Louisiana  conforms  closely  to  that 
of  civil  law  and  differs  widely  from 
the  common-law  procedure.  Mon- 
cure  V.  Zunts,  11  Wall.   (U.  S.)  416. 

44.  Myers  v.  Chicago,  St.  P.  M. 
&  O.  R.  Co.,  69  Minn.  476,  72  N.  W. 
694,  65  Am.  St.  Rep.  572.  See  Wal- 
lace V.  Burden,  17  Tex.  467;  Nimmo 
V.  Davis,  7  Tex.  26. 

45.  The  Courts  of  Louisiana 
take  judicial  notice  of  the  prevalence 
of  the  common  law  in  a  sister  state. 


and  also  of  what  the  common  law 
is,  but  not  of  any  statutory  modifi- 
cation of  it.  Rush  V.  Landers,  107 
La.  549,  32  So.  95;  Sandidge  v. 
Hunt,  40  La.  Ann.  766,  5  So.  55; 
Kling  V.  Sejour,  4  La.  Ann,  128; 
Copley  V.  Sanford,  2  La.  Ann.  335, 
46    Am.    Dec.    548. 

46.  Owen  v.  Boyle,  15  Me.  147, 
32  Am.  Dec.  143. 

47.  Ocean  Ins.  Co.  v.  Fields,  2 
Story  59,  75,  18  Fed.  Cas.  No.  10,406. 

48.  Cameron  v.  Orleans  &  J.  R. 
Co.,  108  La.  83,  32  So.  208;  Reed  v. 
Wilson,  41  N.  J.  L.  29;  Donegan  v. 
Wood,  49  Ala.  242;  Jewell  v.  Center, 
25  Ala.  498. 

The  customs  of  merchants  are  at 
first  matters  of  fact  to  be  proved, 
but  after  they  have  been  once  adju- 
dicated they  become  matters  of  law 
which  must  be  judicially  noticed. 
Brauch  v.  Burnley,  i  Call  (Va.)  147, 
159;  Brandao  v.  Barnett,  3  C.  B.  519, 
530,  54  E.  C.  L.  519-  See  also  Hare 
V.  Henty,  10  C.  B.  (N.  S.)  65,  100  E. 
C.  L.  64. 

49.  The  doctrines  of  equity,  as 
well  as  those  of  every  branch  of 
English  law,  when  they  come  before 
the  common-law  courts,  are  judi- 
cially noticed.  This  rule  applies  to 
ecclesiastical  and  parliamentary  law, 
regarding  which  the  court  must  in- 
form itself  as  best  it  can.  Sims  v. 
Marryat,  17  Ad.  &  EI.  281,  292,  79 
E.  C.  L.  280.  The  rules,  but  not  the 
practice,  of  equity  are  judicially  no- 
ticed by  common-law  courts.  Doe  d. 
Payne  v.  Plyer,  14  Ad.  &  El  (N.  S.) 
512,  68  E.  C.  L.  510. 
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12.  Treaties.  —  Courts  judicially  notice  the  provisions  of  treaties 
made  by   tlioir   own   governments.'^'' 

13.  International  Law.  —  The  courts  of  all  civilized  countries 
take  judicial  notice  of  international  law.'^^ 

14.  Maritime  Usages  and  Laws.  —  The  rules  and  regulations  under 
which  commerce  and  navigation  are  carried  on  and  which  have  been 
acquiesced  in  by  maritime  peoples  generally  are  judicially  noticed 
by  all  courts.'^-  Courts  do  not,  however,  take  notice  of  foreign 
maritime  law,°^  except  when  it  has  been  adopted  by  their  own 
government.'^'* 

15.  What  Judicial  Notice  of  the  Law  Includes.  —  A.  Generally, 
Judicial  notice  of  the  law  includes  notice  of  its  true  reading,'*'*  and 
of  all  matters  which  can  legally  affect  its  validity  or  meaning.^" 


50.  Montgomery  v.  Deeley,  3 
Wis.  709;  United  States  v.  DeCour- 
sey,  I  Finn.  (Wis.)  508;  Lacroix  Fils 
V.  Sarrazin,  15  Fed.  498;  Dole  v. 
Wilson,  16  Minn.  525 ;  La  Rue  v. 
Kansas  Mut.  L.  Ins.  Co.,  68  Kan. 
539,  75  Pac.  494.  See  Strother  v. 
Cathey,  5  N.  C.  162,  3  Am.  Dec.  683. 

Subsequent  to  the  Decision  Ap- 
pealed    From United     States     v. 

Schooner  Peggy,  i  Cranch  (U.  S.) 
103. 

In  Callsen  v.  Hope,  75  Fed.  758, 
the  court  took  judicial  notice  of  the 
treaty  between  Russia  and  the  United 
States  ceding  the  territory  of  Alaska 
from  the  former  to  the  latter,  and 
also  of  the  protocol  of  transfer,  in- 
ventories of  property,  and  the  map 
of  New  Archangel  or  Sitka  attached 
to  and  made  a  part  of  such  protocol. 

With  Indian  Tribes Courts  will 

take  judicial  notice  of  the  treaties  of 
the  United  States  with  the  Indian 
tribes,  and  from  those  treaties  that 
the  title  to  the  lands  in  the  Indian 
reservations  within  the  state  is  in  the 
Indian  tribes,  or  in  the  United  States 
for  their  benefit,  and  that  there  is  no 
real  estate  therein  subject  to  taxation. 
Gay  V.  Thomas,  5  Okla.  i,  46  Pac. 
578. 

51.  Ocean  Ins.  Co.  v.  Francis,  2 
Wend.  (N.  Y.)  64,  19  Am.  Dec.  549. 

A  Prize  Court  must  take  judicial 
notice  as  to  the  kind  of  property  sub- 
ject to  capture  under  the  rules  of  in- 
ternational law.  Faquete  Habana, 
175   U.    S.   677,   700. 

Sources  of  Information "  Where 

there  is  no  treaty  and  no  controlling 
executive  or  legislative  act  or  judi- 
cial decision,  resort  must  be  had  to 

Vol.  vn 


the  customs  and  usages  of  civilized 
nations,  and  as  evidence  of  these  to 
the  works  of  jurists  and  commenta- 
tors. .  .  .  Such  works  are  re- 
sorted to  by  judicial  tribunals,  not 
for  the  speculations  of  their  authors 
•concerning  what  the  law  ought  to  be, 
but  for  trustworthy  evidence  of  what 
the  law  really  is."  The  Faquete  Ha- 
bana, 175  U.  S.  677,  700. 

52.  The  Scotia,  14  Wall.  (U.  S.) 
170,  188. 

The  general  established  usages  of 
trade  on  the  ocean  are  judicially  no- 
ticed.     Gibson    v.    Stevens,    8    How. 

(U.  s.)  399. 

53.  The  Matterhorn,  128  Fed. 
863.  See  The  New  York,  175  U.  S. 
187,  197- 

The  Revenue  laws  of  a  foreigrn 
nation  will  not  be  judicially  noticed. 
Kohn  ZK  Schooner  Renaisance,  5  La. 
Ann.  25,  52  Am.  Dec.  577. 

54.  The  maritime  regulations  of  a 
foreign  nation  which  are  promul- 
gated and  adopted  by  an  act  of  con- 
gress will  be  judicially  noticed.  The 
New  York,  175  U.  S.  187,  197.  Citing 
Talbot  V.  Seeman,  i  Cranch  (U.  S.) 
I,  38;  The  Scotia,  14  Wall.  (U.  S.) 
170;  The  Belgenland,  114  U.  S.  355; 
Richelieu  &  O.  Nav.  Co.  v.  Boston 
M.  Ins.  Co.,  136  U.  S.  408,  422;  and 
distinguishing  Liverpool  &  G.  W. 
Steamship  Co.  v.  Phenix  Ins.  Co., 
129  U.  S.  397- 

55.  The  court  takes  judicial  no- 
tice and  will  inform  itself  of  the  true 
reading  of  a  statute  as  shown  by  the 
original  act  on  file  in  the  office  of 
the  secretary  of  state.  State  v.  Clare, 
5  Iowa  509. 

56.  "Of  course,  we  take  judicial 
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B.  Construction,  Validity  and  Constitutionality  of  Law. 
In  construing  a  law  the  court  will  take  notice  of  its  object,  the 
conditions  which  it  was  intended  to  remedy,  and  any  other  matters 
which  might  aid   in  its  construction.^^     It  is  even  proper  to  take 


notice,  without  proof,  of  all  the  laws 
of  our  own  state.  All  the  courts  of 
the  state  are  required  to  do  this. 
Andj  in  doing  this,  we  take  judicial 
notice  of  what  our  books  of  pub- 
lished laws  contain,  of  what  the  en- 
rolled bills  contain,  of  what  the  jour- 
nals of  the  legislature  contain,  and 
indeed  of  everything  that  is  allowed 
to  affect  the  validity  of  any  law,  or 
that  is  allowed  to  affect  or  modify 
its  meaning  in  any  respect  whatever. 
But  in  doing  this,  if  it  be  merely  for 
the  purpose  of  taking  judicial  notice 
of  our  laws,  we  cannot  take  judicial 
notice  of  a  fact  which  is  not  allowed 
to  affect  the  validity  or  meaning  of  a 
law  in  any  respect  whatever ;  and 
such  fact  cannot  even  be  proved  to 
us  for  any  such  purpose.  For  in- 
stance, if  the  mistake  in  enrolling 
said  bill  No.  54  were  allowed  in  any 
manner  to  affect  the  validity  or 
meaning  of  the  law  as  enrolled  and 
filed  in  the  secretary's  office,  we 
would  take  judicial  notice  of  such 
mistake ;  but  as  such  mistake  (not 
being  shown  by  any  record)  is  not 
allowed  to  have  any  such  effect  upon 
the  validity  or  meaning  of  said  law, 
we  can  neither  take  judicial  notice 
of  the  mistake,  nor  can  it  be  proved 
to  us.  Now,  as  we  have  before  inti- 
mated, the  enrolled  bills  and  the  leg- 
islative journals  being  records  pro- 
vided for  by  the  constitution  import- 
ing absolute  verity,  we  cannot  take 
judicial  notice  that  they  are  untrue, 
nor  can  we  even  allow  evidence  to  be 
introduced  for  the  purpose  of  prov- 
ing that  they  are  not  true."  Division 
of  County  of  Howard,  15  Kan.   194. 

Manner    of     Enactment Courts 

must  judicially  know  whether  a  stat- 
ute has  been  properly  enacted,  but 
cannot  consult  the  journals  of  the 
legislature  for  information,  being 
bound  by  the  official  authentication 
of  the  act.  Board  of  Com'rs  of 
Madison  Co.  v.  Burford,  93  Ind.  383. 
But  see  infra  "  Legislative  Jour- 
nals," and  the  article  "  Statutes." 

57.  "  For  the  purpose  of  constru- 
ing our  own  laws,  or  of  determining 
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what  our  own  laws  are,  we  take 
judicial  notice  of  everything  that 
can  in  any  manner  aid  us  in  such 
construction  or  determination,  for 
we  are  bound  to  know  what  our  own 
laws  are  without  any  proof,  thereof. 
.  .  .  For  this  purpose,  and  so  far 
as  they  are  applicable,  we  may  take 
judicial  notice  of  the  existence  and 
history  of  the  laws  of  every  country 
and  of  every  age.  We  may,  indeed, 
take  judicial  notice  of  everything 
that  can  be  known  or  understood  of 
€very  law  that  has  ever  been  passed, 
of  every  decision  that  has  ever  been 
promulgated,  of  every  transaction 
that  has  ever  occurred,  of  every 
event  that  has  ever  transpired,  and 
of  every  fact  that  has  ever  existed." 
Alexandria,  A.  &  Ft.  S.  R.  Qo.  v. 
Johnson,  61  Kan.  417,  59  Pac.  1063, 
quoting  from  Hunter  v.  Ferguson,  13 
Kan.  462.  To  the  same  effect,  City 
of  Topeka  v.  Gillett,  Ji^  Kan.  431,  4 
Pac.  800.  But  see  State  v.  Cunning- 
ham, 81  Wis.  440,  510,  51  N.  W,  724, 
15  L.  R.  A.  561. 

In  determining  the  object  intended 
to  be  accomplished  by  a  legislative 
act  the  court  may  consider  the  state 
of  public  sentiment  regarding  the 
subject-matter  of  the  act  at  the  time 
it  was  passed,  this  being  a  matter  of 
common  knowledge.  "  The  history  of 
a  country,  its  topography  and  gen- 
eral condition  are  elements  which 
enter  into  the  construction  of  the 
laws  made  to  govern  it,  and  these 
are  matters  of  which  the  court  will 
take  judicial  notice."  Stout  v.  Board 
of  Com'rs,  107  Ind.  343,  8  N.  E. 
222.  See  also  Smith  v.  Speed,  50 
Ala.  276,  and  the  second  note  fol- 
lowing. 

The  Official  Journals  of  the  Legis- 
lature are  judicially  noticed,  and 
may  be  resorted  to  by  the  courts  to 
aid  them  in  ascertaining  the  true 
legislative  purpose  and  intent  when 
the  same  is  doubtful.  Barnard  v. 
Gall,  43  La.  Ann.  959,  10  So.  5.  See 
infra,  "  Official  Proceedings,  Records 
and  Documents.  —  Legislative  Jour- 
nals." 
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notice  of  the  laws  and  judicial  decisions  in  other  states  and  coun- 
tries/'** Courts  must  judicially  know  whether  a  law  is  valid  and 
constitutional,''"  and  for  this  purpose  take  notice  of  the  result  of  an 
election."" 

In  passing  upon  the  validity  or  constitutionality  of  a  legislative 
act,  the  court  may  and  should  judicially  notice  the  history  of  the 
country  and  of  the  law,  the  economic  and  social  conditions  and  pub- 
lic necessities  which  caused  its  enactment,  as  well  as  the  public 
discussion  relative  to  its  passage  and  the  reasons  there  appearing.®^ 


In    Construing    the     Constitution 

the  court  may  take  judicial  notice  of 
the  proceedings  of  the  constitutional 
convention  showing  the  reason  for 
the  particular  provision  in  question. 
State  V.  Norman,  i6  Utah  457,  52 
Pac.  986. 

58.  Alexandria,  A.  &  Ft.  S.  R. 
Co.  V.  Johnson,  6i  Kan.  417,  59  Pac. 
1063. 

59.  Marean  v.  Stanley,  21  Colo. 
43,  39  Pac.  1086;  Coleman  v.  Dob- 
bins, 8  Ind.  156,  1^3.  See  also  State 
z>.  Stevens,  29  Or.  464,  44  Pac.  8g8; 
State  V.  Cunningham,  81  Wis.  440, 
510,  SI  N.  W.  724,  15  L.  R.  A.  561 ; 
Fowler  v.  Pierce,  2  Cal.   165. 

Courts  judicially  notice  whether  a 
statute  has  been  constitutionally  en- 
acted. State  V.  Bailey,  16  Ind.  46; 
Evans  V.  Browne,  30  Ind.  514.  Con- 
tra,  Coleman  v.  Dobbins,  8  Ind.  156. 

60.  Where  the  validity  of  the  law 
in  question  depended  upon  whether  it 
had  received  a  majority  of  all  the 
votes  cast  at  the  election,  it  was  held 
that  for  the  purpose  of  determining 
this  fact  the  court  would  take  judi- 
cial notice  of  the  election  records, 
returns  and  canvass  thereof  by  the 
state  board  in  the  office  of  the  sec- 
retary of  state,  and,  if  necessary,  of 
the  election  returns  and  canvass  in 
the  offices  of  the  several  county  audi- 
tors of  the  state.  "  Courts,  however, 
do  not  take  judicial  notice  of  votes 
and  elections,  e.xcept  so  far  as  they 
affect  the  validity  of  some  public 
law.  The  rule  is  stated  by  Judge 
Brewer  in  these  words :  '  The  courts 
are  to  know  what  is  and  what  is  not 
a  public  law  of  the  state,  what  is  and 
what  is  not  a  part  of  the  constitu- 
tion, and,  to  that  end,  must  take 
judicial  notice  of  everything,  near  or 
remote,  that  determines  such  fact.' 
This  argument  condensed,  is  this : 
The    courts    take    judicial    notice    of 
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what  is  public  law,  statutory  or  con- 
stitutional. When  a  majority  of  the 
electors  voting  on  an  amendment,  at 
an  election  properly  ordered,  adopt 
it,  then  it  becomes  a  part  of  the  con- 
stitution. So  the  constitution  itself 
says.  The  courts  must  judicially 
know  whether  such  amendment  has 
been  adopted,  and  is  in  fact  a  part 
of  the  constitution,  and  to  that  end, 
if  need  be,  must  take  judicial  notice 
of  every  ballot  cast  at  that  election. 
Prohibitory  Amendment  Cases,  24 
Kan.  700,  715.  The  rule  is  stated  in 
State  V.  Cooley,  56  Minn.  540,  554, 
58  N.  W.  154,  thus:  Courts  will 
'  lake  judicial  notice  of  all  facts 
bearing  on  the  constitutionality  of 
the  law.'  "  State  v.  Stearns,  ^2  Minn. 
200,  219,   75   N.    W.  210. 

61.  In  Redell  v.  Moores,  63  Neb. 
219,  88  N.  W.  243,  55  L.  R.  A.  740, 
in  passing  upon  the  constitutionality 
of  the  law  there  in  question,  it  was 
held  that  the  court  could  take  judi- 
cial notice  as  a  matter  of  common 
knowledge  and  part  of  the  legislative 
history  of  the  state  that  the  principal 
inducement  to  the  passage  of  the 
act  and  that  part  of  it  which  at- 
tracted the  most  attention  and  dis- 
cussion was  the  appointment  by  the 
governor  of  the  members  of  the  fire 
and  police  commissioners.  "  The  su- 
preme court  of  the  United  States, 
speaking  through  Davis,  J.,  in  the 
case  of  United  States  v.  Union  P.  R. 
Co.,  91  U.  S.  72,  23  L.  Ed.  224,  says : 
'  Courts,  in  construing  a  statute,  may 
with  propriety  recur  to  the  history 
of  the  times  when  it  was  passed ;  and 
this  is  frequently  necessary  in  order 
to  ascertain  the  reason,  as  well  as  the 
meaning,  of  particular  provisions  in 
it.'  In  Stout  V.  Grant  County,  107 
Ind.  343,  8  N.  E.  222,  it  is  held  that 
the  history  of  a  country,  its  topog- 
raphy   and    general    conditions    are 
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C.  Date  of  Enactment  and  Going  Into  Effect.  —  Courts  must 
take  notice  of  the  date  of  the  enactment''-  of  a  pubUc  law  and  the 
time  when  it  goes  into  effect,"^  even  though  the  latter  is  dependent 
upon  matters  which  would  not  otherwise  be  proper  subjects  for 
judicial  notice."*  The  court  may  resort  to  appropriate  sources  of 
information."'^' 

D.  Local  Adoption  of  General  Law.  —  Where  a  general  law 
provides  that  it  shall  not  be  in  force  in  a  particular  locality 
until  adopted  in  the  manner  provided,  some  courts  take  judicial 
notice  of  the  local  adoption  of  the  law ;"'"  others,  holding  that 


elements  which  enter  into  the  con- 
struction of  laws  made  to  govern  it, 
and  are  matters  of  which  the  court 
will  take  judicial  notice.  It  has  been 
held  that  the  general  state  of  opinion, 
public,  judicial  and  legislative,  at  the 
time  of  an  enactment  of  a  measure, 
may  be  considered  by  the  courts  in 
construing  it.  Keyport  &  M.  P.  S. 
B.  Co.  V:  Farmers'  Transp.  Co.,  i8 
N.  J.  Eq.  13 ;  Delaplane  v.  Cren- 
shaw, 15  Gratt.  457."  See  also 
Smith  V.  Speed,  50  Ala.  276;  Austin 
V.  State,  loi  Tenn.  563,  48  S.  W. 
305,  70  Am.  St.  Rep.  703,  50  L.  R.  A. 
478. 

62.  People  v.  Herkimer,  4  Cow. 
(N.  Y.)  345,  15  Am.  Dec.  379. 

Date  of  Executive  ApprovaL 
Court  Not  Bound  by  Date  Appearing 
on  the  Act. —  Gardner  7.'.  The  Col- 
lector, 6  Wall.  (U.  S.)  499.  But  for 
cases  to  the  contrary  and  full  dis- 
cussion see  article  "'  Statutes." 

63.  United  States.  —  Gardner  v. 
The  Collector,  6  Wall.  499. 

Indiana.  —  Moss  v.  Sugar  Ridge 
Twp.,  161  Ind.  417,  68  N.  E.  896; 
State  i\  Bailey,  16  Ind.  46;  Heaston 
V.  Cincinnati  &  Ft.  W.  R.  Co.,  16 
Ind.  275. 

Nezv  York.  —  Ottman  v.  Hoffman, 
7  Misc.  714,  28  N.  Y.  Supp.  28. 

t/ta/i.  —  People  V.  Hopt,  3  Utah 
396,  4  Pac.  250. 

Wisconsin.  —  Berliner  v.  Town  of 
Waterloo,  14  Wis.  409;  State  v. 
Foote.    II   Wis.    14. 

Where  it  was  provided  that  the 
Civil  Code  should  go  into  effect  one 
month  after  the  date  of  the  trans- 
mission of  printed  copies  thereof  to 
the  various  courts  of  the  state,  which 
date  was  recorded  in  the  office  of  the 
secretary  of  state,  it  was  held  that 
the  courts  were  bound  to  take  judi- 
cial notice  of  the  date  on  which  the 


code  went  into  effect.  L'Eghse  z'. 
Brenton,  3  La.  435. 

When  a  Public  Law  Takes  Ef- 
fect by  Publication,  courts  must  ju- 
dicially notice  all  the  publications  of 
the  law  in  the  manner  prescribed, 
and  the  time  it  becomes  a  law. 
Pierson  v.  Baird,  2  Greene  (Iowa) 
235 ;  Allen  v.  Dunham,  i  Greene 
(Iowa)  89. 

Divisions  of  Day In  determin- 
ing when  an  act  of  congress  ap- 
proved by  the  president  went  into 
effect,  the  divisions  of  the  day  can- 
not be  considered.  All  that  the  court 
can  judicially  know  is  what  appears 
from  the  date  of  the  approval.  Any- 
thing beyond  that  the  court  has  no 
legal  means  of  knowing.  In  the 
Matter  of  Welman,  29  Fed.  Cas.  No. 
17,407.  Contra,  Ottman  v.  Hoffman, 
7  Misc.  714,  28  N.  Y.  Supp.  28. 

64.  Hoyt  V.  Russell,  117  U.  S- 
401.  For  statement  of  this  case  see 
supra,  "Geographical  Facts.  —  Dis- 
tances." 

Contra.  —  Where  a  statute  pro- 
vided that  it  should  take  effect 
thirty  days  after  the  recess  of  the 
legislature  passing  it,  the  court  re- 
fused to  take  judicial  notice  of  when 
it  went  into  effect,  or  of  a  resolution 
of  the  legislature  in  making  up  its 
pay  roll,  which  declared  that  the  ses- 
sion ended  on  a  particular  date.  Sim- 
mons V.  Jacobs,  52  Me.  147. 

65.  Gardner  v.  The  Collector,  6 
Wall.  (U.  S.)  499;  Ottman  v.  Hoff- 
man, 7  Misc.  714,  28  N.  Y.  Supp.  28. 
See  infra,  "  Sources  of  Information ;" 
and  see  also  the  article  "  Stat- 
utes." 

66.  "  Local  Option  "  Liquor  Law. 
Local  Adoption  Judicially  Noticed. 
Oglesby  v.  State,  121  Ga.  602; 
Woodard  v.  State,  103  Ga.  496,  30 
S.  E.  522;   Combs  V.   State,  81   Ga. 
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they  take  notice  of  general  but  not  of  local  elections,  do  not." 

E.  Facts  Ricciteu  in  or  Riccognizkd  hy  Public  Laws  or  laws 

which  are  required  to  be  noticed  will  also  be  judicially  noticed."* 


780,  8  S.  E.  318;  Thomas  v.  Com., 
90  Va.  92,  17  S.  E.  788;  Savage  v. 
Com.,  84  Va.  582,  5  S.  E.  563;  Jones 
:•.  Stale,  67  Md.  256,  10  Atl.  216; 
Slymer  v.  State,  62  Aid.  237  (but  ap- 
Ijarcntly  contra,  see  Whitman  v. 
State,  80  Md.  410,  31  Atl.  325,  in  the 
next   nunilx;red    note,    infra). 

The  local  adoption  of  a  general  local 
option  law  must  be  judicially  noticed 
by  the  courts  where  the  law  has  been 
adopted,  since  the  result  of  the  elec- 
tion nmst  be  certified  and  returned 
to  the  clerk  of  the  court  of  quarter 
sessions  and  the  certificate  must  be 
laid  before  the  judges  of  that  court 
and  filed  of  record,  and  the  judges 
are  then  to  be  governed  by  the  result 
of  ithe  vote  in  granting  licenses. 
"  Besides,  on  general  principles,  a 
court  will  lake  judicial  notice  of 
many  things  which  are  public  in 
their  effects  or  relations."  Ranch  v. 
Com.,  78  Pa.   St.  490. 

Where  a  public  act  provides  for  its 
acceptance  by  the  voters  of  a  city, 
the  court  should  take  judicial  notice 
of  its  acceptance  at  a  special  election 
held  in  accordance  with  its  provis- 
ions. Prince  v.  Crocker,  166  Mass. 
347,  358,  44  N.  E.  446,  32  L.  R.  A. 
610. 

Local  Adoption  of  Township  Or- 
ganization under  general  act,  judi- 
cially noticed.  Phillips  v.  Town  of 
Scales  Mound,  195  111.  353,  63  N.  E. 
180;  County  of  Rock  Island  v. 
Steele,  31  111.  543;  People  v.  Sup- 
piger,  103  111.  434;  Bruner  v.  Madi- 
son County,  III  111.  11;  Jones  v. 
Town  of  Lake  View,  151  111.  663,  38 
N.  E.  688. 

Municipal  Incorporation  Under 
General  Law.  See  infra,  "  Munic- 
ipal  Incorporation." 

67.  Foster  v.  Swope,  41  Mo.  App. 
137 ;  City  of  Trenton  v.  Devorss,  70 
Mo.  App.  8. 

Courts  do  not  judicially  know  that 
a  general  law  for  working  the  public 
roads  by  contract  has  been  put  in 
operation  in  a  particular  county  by 
vote.  State  v.  Burkett,  83  Miss.  301, 
35  So.  689. 
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"  Local  Option "  Liquor  Law. 
Local  Adoption  Not  Judicially  No- 
ticed—  Stale  V.  Mackin,  41  Mo. 
App.  99;  Grider  v.  Tally,  77  Ala. 
422;  Ux  parte  Reynolds,  87  Ala.  138, 
6  So.  335;  Com.  v.  Throckmorton,  17 
Ky.  L.  Rep.  550,  32  S.  W.  130;  Nor- 
ton V.  Stale,  55  Miss.  297,  3  So.  665; 
Bryant  v.  Slate,  65  Miss.  435,  4  So. 
243  (except  when  a  statute  requires 
it)  ;  Puckett  v.  State,  71  Miss.  192, 
14  So.  452. 

The  result  of  an  election  held  un- 
der a  general  local  option  act  in  a 
particular  city  cannot  be  judicially 
noticed.  Whitman  v.  State,  80  Md. 
410,  31  All.  325  (but  apparently  con- 
tra, see  Slymer  v.  State,  62  Md.  237). 

The  Adoption  of  Township  Or- 
ganization by  a  Particular  County 
under  the  general  Township  Organ- 
ization Act  cannot  be  judicially  no- 
ticed. State  V.  Cleveland,  80  Mo. 
108;  Spurlock  V.  Dougherty,  81  Mo. 
171 ;  Shively  v.  Lankford,  174  Mo. 
535,  74  S.  W.  835 ;  Rousey  v.  Wood, 
47  iMo.  App.  465 ;  State  v.  Bench,  68 
Mo.  78;  Robinson  v.  Jones,  71  Mo. 
582 ;  State  v.  Macy,  72  Mo.  427. 

68.  England.  —  King  v.  Inhabi- 
tants of  Chagford,  4  B.  &  A.  235,  6 
E.  C.  L.  413;  Reid  V.  M'Whinnie,  27 
U.  C.  Q.  B.  289. 

Dakota.  —  Beebe  v.  United  States, 
2  Dak.  492,   II   N.  W.  505. 

District  of  Cohimhia.  —  Maese  v. 
Hermann,   17  App.   D.  C.  52. 

Georgia.  —  Lane  v.  Harris,  16  Ga. 
217;  Dougherty  v.  Bethune,  7  Ga.  90. 

Massachusetts.  —  Jones  v.  Fales,  4 
Mass.  245. 

Michigan.  —  Boyd  v.  Conklin,  54 
Mich.  583,  20  N.  W.  595- 

Nezv  Jersey.  —  Den  d.  State  v. 
Helmes,  3  N.  J.  L  600  (holding  that 
ithe  mention  in  a  public  statute  of 
the  Jersey  Bank  was  a  recognition  of 
its  corporate  character  which  must 
be   judicially   noticed   thereafter). 

Tennessee.  —  Williams  v.  Union 
Bank,  2  Humph.  339. 

Texas.  —  Woods  v.  Durrett,  28 
Tex.   429. 

And  see  also  the  following  cases : 


JUDICIAL  NOTICE. 


965 


The  matters  so  recited  or  recognized  may,  however,  be  denied,  and 
the  contrary  may  be  shown."^ 

F.  Action  Taken  Under  Public  Law.  —  Whether  the  action 
authorized  by  a  pubhc  law  has  been  taken  is  not  ordinarily  a  matter 
for  judicial  notice,"*^  unless  recognized  because  of  its  official 
character,'^^ 


State  V.  Wabash  Paper  Co.,  21  Ind. 
App.  167,  48  N.  E.  653,  51  N.  E.  949; 
Stribbling  v.  Bank  of  the  Valley,  5 
Rand.  (Va.)  132;  Watrous  v.  Mc- 
Grew,  16  Tex.  506;  State  v.  Goyette, 
n  R.  I.  592;  South  Missouri  Lumb. 
Co.  V.  Wright,  114  Mo.  326,  335,  21 
S.  W.  811;  Grant  v.  State,  Zi  Tex. 
Crim.  527,  2y  S.  W.  127. 

In  Swain  v.  Comstock,  18  Wis. 
463,  the  court  took  judicial  notice  of 
the  incorporation  of  the  "  town  of 
Milwaukee  on  the  west  side  of  the 
river,"  although  unable  to  find  the 
legislative  act  incorporating  it,  since 
the  fact  of  incorporation  had  been 
clearly  recognized  ■  in  other  public 
legislative  acts  and  in  former  decis- 
ions of  the  supreme  court. 

location  of  Cities  and  Towns. 
King  V.  Kent's  Heirs,  29  Ala.  542. 
And    see    more    fully,    infra,    VI,    i. 

In  Bronson  v.  Gleason,  7  Barb. 
(N.  Y.)  472,  the  court  took  judicial 
notice  "  from  the  public  laws  of  the 
state  "  of  the  situation  of  the  city  of 
Oswego,  the  village  of  Liverpool,  the 
Oswego  canal,  and  that  Oswego  is  a 
port  from  which  salt  is  shipped  to 
places  beyond  the  limits  of  the  state. 

The  Acceptance  of  a  Municipal 
Charter  by  a  vote  of  the  electors  is 
judicially  noticed  where  it  has  been 
subsequently  recognized  in  public 
acts  of  the  legislature.  State  v.  Tos- 
ney,  26  Minn.  262 ;  People  v.  Wilson, 
3  111.  App.  368. 

The  Existence  of  War  with  a 
foreign  country  recognized  in  differ- 
ent acts  of  parliament  must  be  judi- 
cially noticed.  King  v.  DeBerenger, 
3   M.  &  S.    (Eng.)    67. 

Act  of  Congress  Adopting  State 
Law.  —  See  supra,  IV,  4,  C. 

The  Recognition  of  a  Private  Act 
in  a  Public  Act.  —  See  infra,  IV, 
2,  D. 


69.  Dougherty  v.  Bethune,  7  Ga. 
90;   Lane  v.  Harris,   16  Ga.  217. 

70.  People  v.  Commissioner  of 
State  Land  OfEce,  23  Mich.  270; 
Topp  V.  Watson,  12  Heisk.  (Tenn.) 
411;  Dole  V.  Wilson,  16  Minn.  525. 
See  Com.  v.  Bierman,  13  Bush  (Ky.) 
345 ;  Scottish  Am.  Mtg.  Co.  v.  Board 
of  Equalization  (Tex.  Civ.  App.),  45 
S.  W.  757.  But  see  State  v.  Gramel- 
spacher,  126  Ind.  298,  26  N,  E.  81. 

Where  a  legislative  act  author- 
izes the  consolidation  of  two  rail- 
road companies  the  court  cannot 
take  judicial  notice  of  whether  such 
companies  have  accepted  the  act  and 
consummated  the  consolidation. 
Southgate  v.  Atlantic  &  P.  R.  Co., 
61  Mo.  89. 

The  court,  while  taking  judicial 
notice  of  an  act  of  the  legislature 
authorizing  the  sale  of  a  railroad, 
will  not  take  notice  of  the  fact  of 
such  sale.  Shea  v.  Knoxville  &  K. 
R.    Co.,   6  Baxt.    (Tenn.)    277. 

The  Condemnation  or  Acquisition 
of  Any  Particular  Land  by  a  rail- 
road company  under  its  charter  can- 
not be  judicially  noticed.  Chapman 
V.  Pittsburgh  &  S.  R.  Co.,  18  W. 
Va.   184. 

The  court  may  judicially  know 
that  there  is  a  general  law  requiring 
the  president  to  issue  his  proclama- 
(tion  requiring  the  registers  and  re- 
ceivers of  the  public  land  offices  to 
offer  certain  lands  for  sale,  but  it 
cannot  know  that  the  land  in  ques- 
tion has  never  been  so  offered,  since 
the  proclamation  and  sale  are  mere 
ofificial  acts.  Bledsoe  v.  Little,  4 
How.  (Miss.)  13.  But  see  infra, 
"  Official    Proceedings,"   etc. 

71.  See  infra,  "  Official  Proceed- 
ings, Documents  and  Records." 
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V.  MATTERS  RELATING  TO   GOVERNTVLENT   AND   ITS 
ADMINISTRATION. 

1.  Territorial  Boundaries  and  Extent  of  Sovereignty.  —  Courts 
judicially  notice  the  territorial  extent  of  the  jurisdiction  and  sov- 
ereignty of  their  own  government,  both  federal^-  and  state/^  and 
hence  the  geographical  boundaries  thereof.''*  These  limits  and 
boundaries  are  determined  by  the  political  department  of  govern- 
ment, whose  official  acts  in  this  regard  must  therefore  be  judicially 
recognized.^"' 

2.  Legislative  and  Administrative  Bodies.  —  While  the  courts  are 
not  authorized  to  pass  upon  the  question  of  who  are  legally  entitled 
to  sit  as  members  of  the  legislature,  they  must  judicially  know  which 
of  two  bodies  claiming  legislative  powers  is  the  legally  constituted 
legislature. ■'"  The  date  of  the  regular  sessions  of  the  legislature^^ 
and  of  other  similar  bodies''^  must  be  judicially  noticed  in  so  far  as 
it  is  fixed  by  law  or  is  a  matter  of  common  knowledge,  as  must 
the   number   in   such  bodies.'" 

3.  Elections.  —  General  elections  are  governed  by  public  law, 
hence   both    federal    and   state   courts   take   notice   of   when   they 


72.  Baumann  v.  Granite  Sav. 
Bank  &  T.  Co.,  66  Minn.  227,  68 
N.  W.  1074;  Boston  V.  State,  5  Tex. 
App.  383;  Hoyt  V.  Russell,  117  U. 
S.  401.  ' 

73.  People  v.  Smith,  I  Cal.  9; 
Adams  v.  State,  35  Tex.  Crim.  285, 
2Z  S.  W.  3S4;  Conner  v.  State,  23 
Tex.  App.  378,  5  S.  W.   189. 

Courts  of  Iowa  take  judicial  no- 
tice that  the  island  of  Rock  Island 
is  within  the  jurisdiction  of  the  state 
of  Illinois  and  forms  part  of  its  ter- 
ritory. Gilbert  v.  Moline  Water 
Power  &   Mfg.    Co.,    19  Iowa  319. 

74.  King  V.  American  Transp. 
Co.,  I  Flip.  I,  14  Fed.  Cas.  No.  7787. 
See  Harvey  v.  Territory,  11  Okla. 
156,  65  Pac.  837. 

That  the  Rio  Grande  is  the 
boundary  between  Mexico  and  the 
United  States.  Ogden  v.  Lund,  II 
Tex.  688. 

The  courts  of  the  United  States 
are  bound  to  take  notice  of  the  le- 
gally established  boundaries  of  the 
different  states,  and  hence  that  Illi- 
nois and  Michigan  are  adjoining 
states  with  a  boundary  line  in  the 
middle  of  Lake  Michigan.  Thorson 
V.  Peterson,  9  Fed.  517. 

75.  State  v.  Dunwell,  3  R.  I.  127; 
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Harrold  v.  Arrington,  64  Tex.  223', 
Jones  V.  United  States,  137  U.  S. 
202,  214;  State  V.  Wagner,  61  Me. 
178. 

76.  Prince  v.  Skillin,  71  Me.  361, 
36  Am.  Rep.  325;  State  v.  Kennard, 
25  La.  Ann.  238. 

77.  Coleman  v.  Dobbins,  8  Ind. 
156;   Mills  V.   Green,   159  U.   S.   651. 

"  The  Commencement  and  Close 
of  the  General  Assembly  and  other 
facts  of  the  same  public  and  general 
nature  are  of  judicial  cognizance." 
Perkins  v.  Perkins,  7  Conn.  558,  18 
Am.  Dec.  120.  Citing  the  English 
cases  of  Birt  v.  Rothwell,  i  Ld. 
Raym.  210,  243 ;  Shipden  v.  Redman, 
I  Lev.  296;  Bishop  of  Norwick's 
Case,  Moore  551. 

78.  Regular  Meetings  of  the 
Board  of  Supervisors Supervis- 
ors of  Kane  Co.  v.  Young,  31  111. 
194. 

Time  Prescribed  by  Law  for  the 
Meeting  of  the  County  Trustees 
for  the  election  of  the  superintend- 
ent of  schools.  Wampler  v.  State, 
148  Ind.  557-  47  N.  E.  1068,  38  L. 
R.  A.  829. 

79.  Number  of  State  Senators. 
State  V.  Mason,  155  Mo.  486,  504, 
55  S.  W.  636. 
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occur,^"  and  the  offices  to  be  filled  thereat.^^  But  courts  of  one 
state  take  notice  of  election  day  in  another  state  only  when  it  is 
determined  by  federal  lavv.^-  In  some  states  the  results  of  such 
elections  are  judicially  noticed,^^  especially  when  the  validity  of  a 
law  depends  upon  the  result.^*  The  date  of  a  special  election  has 
also  been  noticed  judicially. ^^ 

4.  Matters  Relating  to  Public  Business.  —  Well-known  facts 
relating  to  the  conduct  of  public  business  and  government  may  be 
noticed  judicially.®*' 


80.  United  States.  —  Mills  v.  Green, 
159  U.  S.  651. 

Indiana.  —  State  v.  Patterson,  116 
Ind.  45,  49,  10  N.  E.  289,  18  N.  E. 
270;  Urmston  v.   State,  72>   Ind-   i/S- 

Iowa.  —  Davis  v.  Best,  2  Iowa  96; 
State  V.  Minnick,   15  Iowa   123. 

Kansas.  —  Ellis  v.  Reddin,  12 
Kan.   306. 

Maryland.  —  Whitman  v.  State, 
80  Md.  410,  31  Atl.  325. 

Missouri.  —  State  v.  Seibert,  130 
Mo.  202,  32  S.  W.  670;  Jackson  Co. 
V.  Arnold,  135  Mo.  207,  36  S.  W. 
662. 

Nebraska.  —  Kokes  v.  State,  55 
Neb.  691,  76  N.   W.  467. 

New  York.  —  Rice  v.  Mead,  22 
How.  Pr.  445. 

81.  Steinberger  v.  State,  35  Tex. 
Crim.  492,  34  S.  W.  617;  Whitman 
7K  State,  80  Md.  410,  31  Atl.  325; 
State  V.  Minnick,  15  Iowa  123.  See 
also  Hizer  v.  State,  12  Ind.  330; 
Wampler  v.  State,  148  Ind.  557,  47 
N.  E.  1068,  38  L.  R.  A.  829;  State 
V.  Seibert,  130  Mo.  202,  32  S.  W. 
670;  Martin  v.  Aultman,  80  Wis. 
ISO,  49  N.  W.  749. 

On  a  prosecution  for  the  violation 
of  the  federal  election  laws,  the 
court  will  judicially  notice  that  at 
the  election  in  question  under  the 
laws  of  the  state  a  large  number  of 
state  officers  were  to  be  elected,  and 
that  the  ballots  were  required  to 
contain  the  names  of  all  the  candi- 
dates, state  or  national,  for  whom 
the  person  tendering  the  vote  de- 
sired to  vote.  United  States  v.  Mor- 
rissey,  ;i2  Fed.   147. 

82.  Taylor  v.  Rennie,  35  Barb. 
(N.  Y.)   272. 

83.  Kokes  v.  State,  55  Neb.  691, 
76  N.  W.  467;  State  v.  Seibert,  130 
Mo.  202,  32  S.  W.  670.  See  also 
Martin  v.  Aultman,  80  Wis.  150,  49 
N.  W.  749. 


Courts  do  not  judicially  know  who 
has  been  elected  to  the  office  of  gov- 
ernor until  after  the  result  of  the 
election  has  been  officially  deter- 
mined in  the  manner  prescribed  by 
law.     See  Hizer  v.  State,  12  Ind.  330. 

The  Number  of  Votes  Cast  at  a 
general  state  election  upon  all  ques- 
tions of  public  affairs  that  affect  the 
state  is  judicially  noticed.  State  v. 
Swift,  69  Ind.  505. 

The  Result  of  an  Election  to  De- 
termine the  Question  of  the  Re- 
moval of  a  County  Seat  will  be 
judicially  noticed  as  a  fact  connected 
with  the  organization  of  counties. 
Andrews  v.  Supervisors  of  Knox 
Co.,  70  III.  65. 

The  Result  of  a  Local  Option 
Election  in  a  particular  county.  See 
"  Local   Adoption   of   General    Law." 

84.  Prohibitory  Amendment 
Cases,  24  Kan.  700,  715 ;  State  v. 
Stearns,  72  Minn.  200,  219,  75  N. 
W.  210.  See  also  "  Construction, 
Validity    and    Constitutionality." 

85.  In  United  States  v.  Johnson, 
2  Sawy.  482,  26  Fed.  Cas.  No.  15,488, 
the  court  judicially  noticed  that  on 
a  particular  day  the  governor  of 
Oregon  called  a  special  election  to 
choose   a   representative   in   congress. 

86.  United  States.  —  Trustees  of 
the  Cincinnati  S.  R.  Co.  v.  Guenther, 
19  Fed.  395 ;  Bigelow  v.  Chatterton, 
51  Fed.  614  (the  manner  in  which 
public  lands  are  sold  by  private  en- 
try, and  that  the  issue  of  the  certifi- 
cate of  entry  and  the  patent  are  not 
simultaneous  acts,  but  that  several 
years  may  and  usually  do  elapse  be- 
tween them). 

Georgia.  —  Wight  v.  Wolff,  112 
Ga.   169,  37  S.  E.  395- 

Indiana.  —  Indiana  Bond  Co.  t{. 
Bruce,  13  Ind.  App.  550,  41  N.  E*. 
958  (that  it  is  impossible  for  the  as- 
sessments  for  taxes   and   public   im- 
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5.  Taxation  and  Taxes.  —  Courts  take  notice  of  the  taxing  branch 
of  tlic  i^overniiicnt."  of  the  manner  in  which  property  is  assessed,^* 
the  tax  rate  authorized  by  law,  but  not  the  actual  rate  levied,'*''  the 
kind  of  property  taxed,""  and  other  facts  of  general  knowledge 
relating  to  the  collection  and  payment  of  taxes."' 

6.  Postoffices,  Mails,  Etc.  —  A.  Generally.  —  Some  courts  have 
judicially  noticed  the  location  of  the  postoffices  within  the  state,''^ 


provements  in  a  large  city  to  be  paid 
in  legal  tender). 

Massachusetts.  —  Sears  v.  Dew- 
ing, 14  Allen  41,1,  424  (that  the  sec- 
retary of  the  treasury  has  freely  ex- 
ercised from  time  to  time  the  power 
of  selling  as  well  as  purchasing  gold 
coin  in  the  market). 

Michigan.  —  Grand  Rapids  v.  Kent 
Supervisors,   40    Mich.   481. 

North  Dakota.  —  Mathews  v. 
Great  Northern  R.  Co.,  7  N.  D.  81, 
72  N.  W.  1085  (the  uniform  course 
of  the  government  of  the  United 
States  in  allowing  stock  raisers  to 
freely  use  the  unsurveyed  public  do- 
main). 

Washington.  —  Mullen  v.  Sackett, 
14  Wash.  100,  44  Pac.  136  (that  all 
of  the  taxes  upon  the  assessment 
roll  of  a  county  are  never  collected 
until  years  after  they  are  assessed). 

Facts  Attending  the  letting  of 
Public  Contracts.  —  It  is  a  matter  of 
common  knowledge  which  may  be 
judicially  noticed  that  when  a  con- 
tract for  public  work  is  to  be  let 
there  are  frequent  charges  of  cor- 
ruption and  bribery,  and  that  the 
award  of  the  work  is  frequently  de- 
layed by  litigation  and  injunctions, 
in  consequence  of  which  many  of 
the  best  citizens  refuse  to  give  to 
the  public  the  benefit  of  their  serv- 
ices lest  they  be  subjected  to  such 
slanderous  and  malicious  charges. 
Holmes  v.  Common  Council  of  De- 
troit, 120  Mich.  226,  79  N.  W.  200, 
45  L.  R.  A.  121. 

Character  of  Contracts  for  City 
Water  Supply —  Bienville  Water 
Supply  Co.  V.  City  of  Mobile.  112 
Ala.  260,  20  So.  742  (that  a  contract 
between  a  city  and  a  water  company 
is  "  in  a  sense  perpetual,"  so  that 
violent  or  summary  changes  endan- 
gering public  or  private  property 
cannot  be  made). 

87.     City    of  New    York    v.  Van- 
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derveer,  91  App.  Div.  303,  86  N.  Y. 
Supp.  6s9. 

88.  Chicago  &  E.  R.  Co.  v.  Smith, 
6  Ind.  App.  262,  33  N.  E.  241. 

The  court  cannot  take  judicial  no- 
tice that  the  assessed  values  of  prop- 
erty have  been  unreasonably  in- 
creased or  diminished  under  the 
system  of  equalization  provided  for 
by  statute.  Dayton  v.  Multnomah 
Co.,  34  Or.  239,  55  Pac.  23. 

The  Universal  Practice  of  Assess- 
ing Real  Property  at  Considerably 
less  Than  Its  Actual  Value  is  a 
matter  of  common  knowledge  which 
will  be  judicially  noticed.  Railroad 
&  Telephone  Co's  v.  Board  of  Equal- 
izers of  Tenn.,  85  Fed.  302;  Wray 
V.  Knoxville,  L.  F.  &  J.  R.  Co. 
(Tenn.),  82  S.  W.  471 ;  State  v.  Sav- 
age,  65    Neb.   714,   91    N.    W.   716. 

89.  Scottish-American  Mtg.  Co.  v. 
Board  of  Equalization  (Tex.  Civ. 
App.),  45  S.  W.  757. 

The  Rate  Fixed  by  a  General  law 
for  State  Purposes  is  judicially  no- 
ticed. Texas  Land  and  Cattle  Co. 
V.  Hemphill  Co.  (Tex.  Civ.  App.), 
61   S.  W.  333. 

90.  See  Castro  v.  Wurzbach,  13 
Tex.  128. 

91.  Mullen  v.  Sackett,  14  Wash. 
100,  44  Pac.  136  (that  all  of  the 
taxes  upon  the  assessment  roll  of  a 
county  are  never  collected  until 
years  after  they  are  assessed)  ;  In- 
diana Bond  Co.  V.  Bruce,  13  Ind. 
App.  550,  41  N.  E.  958  (that  it  is 
impossible  for  the  assessments  for 
taxes  and  public  improvements  in  a 
large  city  to  be  paid  in  legal  tender). 

92.  Central  R.  &  Bkg.  Co.  v. 
Gamble,  77  Ga.  584.  3  S.  E.  287. 

Courts  will  take  judicial  notice  of 
the  post-roads  and  postoffices  of  the 
United  States,  since  they  are  estab- 
lished by  acts  of  congress.  Turner 
V.  Patton,  49  Ala.  406,  holding  that 
the  court  would  take  notice  that  the 
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but  others  have  refused  to  do  so.''^     The  regulations  of  the  post- 
office  department  are  judicially  noticed.*** 

B.  The  Usual  Couksk  oi"  the  ^Iails  may  be  judicially  noticed."^ 
7.  Pardon,  Privilege,  Exemption,  Etc.  —  A  pardon  will  not  ordi- 
narily be  judicially  noticed,'*"  but  courts  are  bound  to  take  notice 
of  a  general  legislative  act°^  or  public  proclamation  by  the  execu- 
tive®^ of  amnesty  and  pardon.  While  courts  will  take  judicial 
notice  of  the  general  laws®®  providing  for  a  legislator's  privilege 
from  arrest  and  service  of  process,  and  for  the  exemption  of  certain 
classes  of  persons  from  particular  civil  duties,  they  cannot  judicially 
know  whether  a  person  appearing  before  them  is  within  the  privi- 
leged^ or  exempted  class.^ 


regular  mails  between  New  Orleans 
and  Huntsville,  Alabama,  were  re- 
established and  in  successful  opera- 
tion   before    December    i8,    1865. 

Courts  of  a  county  may  judicially 
know  that  a  particular  incorporated 
city  within  the  county  is  a  railroad 
terminus,  the  location  of  a  postoffice, 
and  that  there  is  but  one  postoffice 
so  named  in  the  state.  Smitha  v. 
Flournoy's  Adm'r,  47  Ala.  345,   361. 

93.  Courts  are  not  bound  to  take 
judicial  notice  of  whether  or  not 
there  is  a  postofifice  at  a  given  place, 
nor  of  the  contents  of  the  postal 
guide.  Malaer  v.  Damron,  31  111. 
App.  572.  See  also  Ferrier  v.  Storer, 
63  Iowa  484,  19  N.  W.  288,  50  Am. 
Rep.  752. 

94.  Postal  Regulations  judicially 
noticed.  Carr  v.  First  Nat.  Bank 
(Ind.),  7 3  N.  E.  947-  See  "Ad- 
ministrative Rules  and  Regulations." 
But  see  Malaer  v.  Damron,  31  111. 
App.  572. 

95.  Bishop  V.  Covenant  L.  Ins. 
Co.,  85  Mo.  App.  302  (that  there  are 
daily  mails  between  Hannibal  and 
St.  Louis,  Mo.)  See  also  supra, 
"  Facts  of  Travel  and  Transporta- 
tion." 

The  court  will  take  judicial  no- 
tice that  by  the  ordinary  course  of 
posts  a  letter  mailed  at  Utica,  Illi- 
nois, would  reach  Des  Moines, 
Iowa,  within  twelve  or  thirteen  days. 
National  Masonic  Ass'n  v.  Sneed,  95 
111.  App.  43. 

Within  a  City. —  The  court  will 
take  judicial  notice  of  the  fact  that 
a  letter  mailed  in  the  city  of  New 
York  at  6:50  p.m.  on  May  29th 
would  be  delivered  in  the  usual 
course  of  the  mails  on  the  morning 


of  May  30th.  Morel  v.  Stearns,  37 
Misc.  486,  75  N.  Y.   Supp.   1082. 

In  People  v.  Trustees  of  Albany 
Medical  College,  26  Hun  (N.  Y.) 
348,  the  court  judicially  noticed  that 
in  a  large  city  like  Albany  there  is  a 
mail  delivery  several  times  each  day. 

96.  State  v.  Blalock,-  61  N.  C. 
242;   State  V.  Keith,  63  N.  C.  140. 

97.  State  v.  Blalock,  61  N.  C. 
242;  State  V.  Keith,  63  N.  C.  140. 

A  Pardon  by  Act  of  Parliament 
must  be  judicially  noticed,  being 
considered  a  public  law.  Black- 
stone's  Comm.,  Book  4,  p.  401 ; 
United  States  v.  Wilson,  7  Pet.  (U. 
S.)  150;  State  V.  Keith,  63  N.  C. 
140. 

98.  Jenkins  v.  Collard,  145  U. 
S.  546,  561 ;  Armstrong  v.  United 
States,  13  Wall.  (U.  S.)  154-  See 
infra,   this    article,    "  Proclamations." 

99.  See  supra,  this  article,  "  Laws, 
Etc." 

1.  A  legislator's  Privilege  From 
Arrest  and  Service  of  Process. 
State  V.  Polacheck,  loi  Wis.  427,  77 
N.  W.  708;  Prentis  v.  Com.,  5  Rand. 
(Va.)   697,   16  Am.  Dec.  782. 

2.  Exemption  of  Witness.  —  The 
court  cannot  judicially  know  that  a 
witness  who  has  been  subpoenaed 
and  fails  to  appear  is  legally  exempt 
from  attendance  as  a  witness.  Car- 
man V.  Emerson,  71   Fed.  264. 

Exemption    of    Jurors Under   a 

statute  exempting  members  of  the 
Alabama  state  troops  from  jury 
service  the  court  does  not  judicially 
know  that  the  Mobile  Cadets  are 
part  of  the  Alabama  state  troops. 
Simon  zf.  State,  108  Ala.  27,  18  So. 
731- 
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8.  Foreign  Governments,  Their  Organization  and  Extent.  —  Courts 
of  one  couiitr)  Uikc  notice  of  all  forcii^n  i^-overnmcnts/'  their  well- 
known  colonies,  divisions  or  possessions,'  the  extent  of  their  terri- 
torial limits  so  far  as  recognized  by  the  executive  department  of 
the  court's  own  government,^  and  in  a  general  way  the  nature  of 
their  civil  organization  and  administration.'' 

9.  Foreign  Relations.  — Courts  take  notice  of  the  relations  exist- 
ing between  their  own  and  foreign  governments,'^  and  hence  whether 
they  are  at  war.*^ 

10.  Civil  and  Political  Divisions  and  Matters  of  General  Knowl- 
edge Relating  Thereto.  —  A.  Gi^nkraija'.  —  State  courts  take 
notice  of  the  divisions  of  the  United  States  into  states,**  and  of 
their   own    state   into   counties,   cities   and   towns.^°     The   political 


3.  Scheorken  v.  Swift  &  Court- 
ney &  Beecher  Co.,  7  Fed.  469 ;  Lum- 
ley  V.   Wabash    R.    Co.,   71    Fed.    21. 

The  Recognition  of  a  Foreign 
Government  by  the  political  depart- 
ment of  the  government  will  be  judi- 
cially noticed.  Taylor  v.  Barclay, 
2  Sim.  (Eng.)  213;  Jones  v.  United 
States,  137  U.  S.  202,  214;  Under- 
bill V.  Hernandez,  168  U.  S.  250. 

4.  That  the  province  of  Ontario 
is  a  British  possession.  Ex  parte 
Lane,  6  Fed.  34. 

That  the  island  of  Cuba  is  a  de- 
pendency of  the  kingdom  of  Spain 
and  subject  to  its  government  are 
facts  generally  accepted  and  known 
of  which  the  court  may  take  judicial 
notice,  since  "  courts  will  generally 
take  notice  of  whatever  ought  to  be 
known  within  the  limits  of  their 
jurisdiction."  People  v.  D'Argen- 
cour,  2i2  Hun    (N.  Y.)    178. 

5.  The  court  must  judicially  no- 
tice the  correspondence  of  the  ex- 
ecutive and  political  department  of 
the  government,  recognizing  or  de- 
nying the  jurisdiction  of  foreign 
countries  over  particular  territory. 
See  Williams  v.  Suffolk  Ins.  Co.,  13 
Pet.    (U.    S.)    415- 

6.  Courts  will  take  judicial  no- 
tice that  the  province  of  Upper 
Canada  is  a  foreign  country  and 
forms  no  part  of  our  own,  and  that 
it  has  a  government  and  courts, 
and  that  those  courts  proceed  ac- 
cording to  the  course  of  the  com- 
mon law.  Lazier  v.  Westcott,  26 
N.  Y.  146,  82  Am.  Dec.  404.  The 
■organization  of  the  Dominion  of 
Canada  and  the  seal  of  the  Province 
of  Ontario  will  be  judicially  noticed. 
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Calhoun   v.    Ross,   60   111.    App.    309. 

7.  In  Neely  v.  Henkel,  180  U. 
S.  109,  it  was  held  that  the  court 
would  take  judicial  notice  of  the 
relations  existing  between  the 
United  States  and  Cuba  on  June  6, 
I  goo. 

8.  Alcinous  v.  Nigreu,  4  El.  & 
B.  217,  82  E.  C.  L.  216;  Ogden  v. 
Lund,    II    Tex.   688. 

While  a  previous  declaration  or 
notice  is  not  indispensable  to  the 
commencement  of  war,  yet  there 
can  be  no  war  of  which  the  court 
can  take  judicial  notice  until  the 
war-making  power  of  the  govern- 
ment has  by  some  act  or  announce- 
ment created  or  recognized  the  ex- 
istence of  a  state  of  war;  hence  the 
courts  of  Texas  could  not  judicially 
notice  on  April  16,  1861,  that  war 
then  existed  between  the  United 
States  and  the  Confederate  states. 
Bishop  V.  Jones,  28  Tex.  294. 

The  question  of  whether  or  not 
war  in  'ts  leeal  sense  exists  is  to  be 
determined  alone  by  the  political 
power  of  the  government,  and  of 
this  determination  the  court  must 
take  judicial  notice.  Sutton  v.  Til- 
ler, 6  Coldw.  (Tenn.)  593,  98  Am. 
Dec.  471. 

9.  See  Baumann  v.  Granite  Sav. 
Bank  &  T.  Co.,  66  Minn.  227,  68  N. 
W.  1074;  Boston  V.  State,  5  Tex. 
App.  383 ;  Central  Trust  Co.  v.  Ash- 
ville  Land  Co.,  72  Fed.  361 ;  People 
V.   Smith,   I   Cal.  9. 

10.  Marx  v.  Croisan,  17  Or.  393, 
21  Pac.  310;  Coover  v.  Davenport, 
I  Heisk.  (Tenn.)  368;  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  420, 
428;    Goodwin   V.   Appleton,   22   Me. 
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divisions  of  the  state  are  judicially  known  because  they  are  estab- 
lished by  public  law.^^ 

B.  Boundaries.  —  The  boundaries  of  all  such  civil  or  political 
divisions  of  the  state  which  are  created  by  public  legislative  act  must 
be  judicially  noticed.^-  Thus  courts  take  notice  of  the  boundaries 
of  counties,*^  and  of  those  cities  whose  territorial  limits  are  defined 
by  public  act.^* 

C.  Location.  —  The  location  of  these  divisions  in  the  state  and 


453;  Gunning  v.  People,  189  III.  165, 
59  N.  E.  494;  Central.  Trust  Co.  v. 
Ashville  Land  Co.,  72  Fed.  361 ; 
People  V.  Smith,  i   Cal.  9. 

11.  Com.  V.  Springfield,  7  Mass. 
9;  State  V.  Snow,  117  N.  C.  774,  2^ 
S.  E.  322;  Acton  V.  State,  80  Md. 
547,  31  Atl.  419;  Winnipiseogee  Lake 
Co.  V.  Young,  40  N.  H.  420,  428; 
State  V.  Glasgow,  i  N.  C.  38,  2  Am. 
Dec.  629;  People  v.  Breese,  7  Cow. 
(N.  Y.)   429.    .  . 

"  Courts  judicially  notice  the  sev- 
eral divisions  of  the  state  created  by 
statute,  such  as  counties,  towns,  cit- 
ies and  incorporated  villages." 
French  v.  Barre,  "58  Vt.  567,  5  Atl. 
568. 

12.  United  States  v.  Beebe,  2 
Dak.  202,  II  N.  W.  505  (judicial 
districts).  See  Boston  v.  State,  5 
Tex.  App.  383 ;  Goodwin  v.  Apple- 
ton,  22  Me.  453 ;  State  v.  Cunning- 
ham, 81  Wis.  440,  510,  51  N.  W. 
724,   15  L.  R.  A.  561. 

13.  Alabama.  —  Smitha  v.  Flour- 
noy's  Adm'r,  47  Ala.  345,  361. 

Arkansas.  —  Bittle  v.  Stewart, 
34  Ark.  224;  Cox  V.  State,  68  Ark. 
462,  60  S.  W.  27. 

California.  —  Rogers  v.  Cady,  104 
Cal.  288,  38  Pac.  81,  43  Am.  St.  Rep. 
100  (because  established  by  law)  ; 
Campbell  v.  West,  86  Cal.  197,  24 
Pac.   1000. 

Georgia.  —  Stanford  v.  Bailey,  50 
S.  E.   161. 

Illinois.  —  Ross      v.      Reddick,      2 

III.   73. 

Indiana.  —  Denney  v.  State,  144 
Ind.  503,  42  N.  E.  929,  31  L.  R.  A. 
726;  Board  of  Com'rs  v.  State,  147 
Ind.  476,  497.  46  N.  E.  908. 

Kansas.  —  Kansas  City,  Ft.  S.  & 
G.  R.  Co.  V.  Burge,  40  Kan.  736, 
21   Pac.  589. 

Kentucky.  —  Zimmerman  v. 
Brooks,  20  Ky.  L.  Rep.  2284,  80  S. 
W.  443. 


Maine.  —  Ham  v.  Ham,  39  Me. 
263. 

Massachusetts.  —  Com.  v.  Spring- 
field, 7  Mass.  9. 

Missouri.  —  Parker  v.  Burton,  172 
Mo.  8s,  72  S.  W.  663;  City  Nat. 
Bank  v.  Goodloe-McClelland  Com. 
Co.,  93  Mo.  App.  123;  State  v.  Pen- 
nington, 124  AIo.  388,  27  S.  W.  1 106; 
Woods   z:    Henry,   55    Mo.   560. 

Texas.  —  McGill  v.  State,  25  Tex. 
App.  499,  8  S.  W.  661 ;  Wright  v. 
Hawkins,  28  Tex.  471  ;  State  v.  Jor- 
dan,  12  Tex.  205. 

Rivers  forming  the  boundary  lines 
of  counties  are  judicially  noticed. 
Harvey  v.  Territory,  11  Okla.  156, 
65  Pac.  837;  Bowling  v.  Mobile  & 
M.   R.   R.   Co.,    128  Ala.   550,  29  So. 

584. 

In  England  the  limits  of  the  sev- 
eral counties  and  parishes  are  not 
ascertained  by  public  acts  of  par- 
liament, but  are  determined  by  an- 
cient usage  which  the  judges  can- 
not judicially  notice.  Com.  v. 
Springfield,  7  Mass.  9,  citing  King 
V.  Burridge,  3  P.  Wms.   (Eng.)   496. 

14.  Gunning  v.  People,  189  111. 
165,  59  N.  E.  494;  DeBaker  v.  South- 
ern Cal.  R.  Co.,  106  Cal.  257,  272, 
39  Pac.  610,  46  Am.  St.  Rep.  237; 
Martin  v.  Martin,  51  Me.  366;  Kan- 
sas City,  Ft.  S.  &  G.  R.  Co.  v. 
Burge,  40  Kan.  736,  21  Pac.  589; 
Kansas  City  v.  Vineyard,  128  Mo. 
7S,  30  S.  W.  326 ;  Burfenning  v. 
Chicago,  St.  P.,  M.  &  O.  R.  Co.,  46 
I\Iinn.  20,  48  N.  W.  444.  See  also 
Com.  c'.  Springfield,  7  Mass.  9;  Coe 
College  v.  City  of  Cedar  Rapids,  120 
Iowa  541,  95  N.  W.  267;  Griffing  v. 
Gibb,  2  Black.    (U.   S.)    519- 

Boundaries  of  a  City  Incorpo- 
rated Under  General  Laws  are  not 
judicially  noticed,  although  courts 
take  cognizance  of  the  fact  of  its 
incorporation.  Grusenmeyer  v.  City 
of  Logansport,  76  Ind.  549. 
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with  reference  to  each  other  is  jiuhcially  noticed  in  so  far  as  deter- 
mined by  pnbhc   law.'-"' 

D.  The  CoKi'oKATK  CiiAKACTKK  of  such  civil  divisions  is  judi- 
cially noticed.^" 

E.  Counties  and  County  Seats.  —  a.  Generally.  —  Courts 
take  judicial  notice  of  the  counties  of  the  state."  except  in  the  case 
of  counties  created  otherwise  than  by  a  public  act.^*  Hence  they 
know  whether  or  not  a  named  county  is  within  the  state.^" 


15.  Gunning  v.  People,  189  111. 
165,  59  N.  E.  494;  Coover  v.  Daven- 
port, I  Heisk.  (Tenn.)  368  (coun- 
ties). See  more  fully  infra  this  ar- 
ticle, "  Counties,"  and  "  Cities  and 
Towns." 

The  court  will  take  judicial  no- 
tice of  the  location,  general  bounda- 
ries and  juxtaposition  of  the  several 
counties,  towns  and  wards  men- 
tioned in  a  public  act.  State  v.  Cun- 
ningham, 81  Wis.  440,  51  N.  W.  724, 
15  L.  R.  A.  561,  per  Pinney,  J.,  p. 
510. 

16.  Corporate      Character     of     a 

County Lyell     v.    Lapeer     Co.,     6 

McLean  446,  15  Fed.  Cas.  No.  8618; 
Camp  V.  Marion  Co.,  91  Ala.  240,  8 
So.  786. 

Separate  Corporations The  court 

judicially  knows  that  the  state  and  a 
township  within  the  state  are  separate 
and  distinct  corporations  and  political 
organizations.  Town  of  LaGrange  v. 
Chapman,   11   Mich.  499. 

Township —  The  courts  of  In- 
diana take  judicial  notice  that  within 
each  township  there  are  nominally 
two  corporations,  one  the  civil  town- 
ship and  the  other  the  school  town- 
ship, but  that  both  are  under  the 
control  of  the  same  officer,  the 
township  trustee.  Skinner  v.  Har- 
rison Twp.,  116  Ind.  139,  18  N.  E. 
529,  2  L.  R.  A.  137. 

17.  United  States.  —  Gager  v. 
Henry,  5  Sawy.  237,  9  Fed.  Cas.  No. 
5172. 

Alabama.  —  Overton  v.  State,  60 
Ala.  73;  Camp  v.  Marion  Co.,  91 
Ala.  240,  8  So.  786;  Trammell  v. 
Chambers    Co.,    93    Ala.    388,    9    So. 

815. 

California.  —  Hiimboldt  Co.  v. 
Dinsmore,  75  Cal.  604,  17  Pac.  710; 
People  V.  Ebanks,  117  Cal.  652,  49 
Pac.  1049,  40  L.  R.  A.  269. 

Georgia.  —  Stanford  v.  Bailey,  50 
S.  E.    161. 
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Illinois.  —  Higgins    v.   Bullock,    66 

HI.  37. 

loixv.  —  Pitts  V.  Lewis,  81  Iowa 
51,  46  N.  W.  739- 

K  e  n  t  u  c  k  y.  —  Zimmerman  v. 
Brooks,  20  Ky.  L.  Rep.  2284,  80  S. 
VV.  443;  Holley  v.  Holley,  Litt.  Sel. 
Cas.  505,  12  Am.  Dec.  342. 

Massachusetts.  —-Com.  v.  Des- 
mond,  103   Mass.  445. 

Missouri.  —  State  v.  Pennington, 
124  Mo.  388,  27  S.  W.  1 106. 

North  Carolina.  —  State  v.  Snow, 
117  N.  C.  774,  23  S.  E.  322. 

Wisconsin.  —  Huey  v.  Van  Wie, 
23  Wis.  613. 

The  Counties  in  the  Kingdom 
are  judicially  noticed.  Brunt  v. 
Thompson,  2  Ad.  &  El.  (N.  S.)  789, 
42  E.  C.  L.  913 ;  King  V.  Inhabitants 
of  Chagford,  4  B.  &  Aid.  235,  6  E. 
C.  L.  413- 

The  Petty  Sessional  Divisions  of 
the  County  in  which  it  sits  are  ju- 
dicially noticed  by  the  court  of  quar- 
ter sessions,  being  formed  by  stat- 
ute. Reg.  V.  Whittles,  13  Ad.  & 
El.  (N.  S.)  248,  66  E.  C.  L.  247- 

Where  a  City  and  County  Are 
Made  Co-Extensive  by  statute  the 
courts  take  judicial  notice  of  this 
fact.  Queen  v.  Inhabitants  of  St. 
Maurice,  16  Ad.  &  El.  (N.  S.)  go8, 
71  E.  C.  L.  906. 

18.  A  county  created  by  a  public 
statute  will  be  judicially  noticed, 
but  not  one  created  by  county  com- 
missioners under  a  general  law  em- 
powering them  to  do  so  under  cer- 
tain circumstances.  Buckinghouse 
z'.  Gregg,   19  Ind.  401. 

19.  Perry  v.  State,  113  Ga.  936, 
39  S.  E.  315;  Wright  V.  Phillips,  46 
Ga.   197. 

Proof  that  an  act  was  committed 
in  a  certain  county  sufficiently  shows 
it  to  have  been  committed  in  the 
state.     Filson  v.  Territory,   11   Okla. 
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b.  County  Scat.  —  The  county  seats  of  the  various  counties  of  the 
state  are  judicially  recognized,'-"  their  location  within  the  county ,^^ 
and  whether  they  are  in  the  largest  cities,^-  but  not  whether  they 
are  incorporated."^ 

c.  The  Location  of  counties  within  the  state  and  their  relative 
location  with  reference  to  each  other  are  judicially  noticed.-* 

d.  The  Date  of  the  Organization  of  a  county  is  judicially  noticed,^** 


351,  67  Pac.  473;  Turbeville  v.  State, 
42  Ind.  490. 

20.  United  States.  —  Gager  v. 
Henry,  5  Sawy.  2^7,  9  Fed  Cas.  No. 
S172. 

California.  —  People  v.  Faust,  113 
Cal.  172,  45  Pac.  261 ;  Cole  v.  Se- 
graves,  88  Cal.  103.  25  Pac.  1109; 
People  V.  Etting,  99  Cal.  577,  34 
Pac.  237. 

Iowa.  —  Adair  v.  Egland,  58  Iowa 
314,  12  N.  W.  277;  State  v.  Laffer, 
38  Iowa  422. 

Missouri.  —  State  v.  Pennington, 
124  Mo.  388,  27  S.  W.  1 106. 

Oregon.  —  Marx  v.  Croisan,  17  Or. 
393,   21    Pac.   310.  .  n^ 

Texas.  —  Hambel  v.  Davis,  89  Tex. 
256,  34  S.  W.  439,  59  Am.  St.  Rep. 
46;  Whitener  v.  Belknap,  89  Tex. 
2-73,  33  S.  W.  251,  34  S.  W.  594; 
Flynt  V.  Eagle  Pass.  Coal  &  Coke 
Co.   (Tex.  Civ.  App.),  77  S.  W.  831. 

Where  a  County  Is  Divided  for 
Judicial  Purposes  into  two  counties, 
the  county  seat  of  each  district  is 
judicially  noticed.  St.  Louis  Iron 
Mt.  &  S.  R.  Co.  V.  State,  68  Ark. 
561,  60  S.  W.  654. 

21.  State  V.  Burralli  (Nev.),  71 
Pac.  532. 

Relocation  or  Removal  of  county 
seat.  Mode  v.  Beasley,  143  Ind.  306, 
4:2  N.  E.  727. 

County  Seat  Election The  court 

will  judicially  notice  the  history  of 
the  county  in  which  it  is  sitting,  and 
that  as  the  result  of  an  election  the 
county  seat  had  been  located  at  a 
particular  place.  Ross  v.  Austill,  2 
Cal.  183. 

22.  In  Maricopa  Co.  v.  Burnett 
(Ariz.),  71  Pac.  908,  the  court  took 
judicial  notice  of  the  fact  that  while 
in  a  majority  of  the  counties  in  the 
territory  the  county  seats  are  situ- 
ated in  the  largest  towns  this  is  not 
true  of  all  of  them. 

23.  Whether  Incorporated The 

court  cannot  judicially  know  that  the 


county  seat  of  a  county  is  an  incor- 
porated town.  Sipe  v.  Holliday,  62 
Ind.  4.  But  see  infra,  "  Matters  Re- 
lating to  Cities  and  Towns.  —  Incor- 
poration." 

24.  California.  —  Hegard  v.  Cali- 
fornia Ins.  Co.,  II   Pac.  594. 

Georgia.  —  Stanford  v.  Bailey,  50 
S.  E.   161. 

Illinois.  —  Gunning  v.  People,  189 
111.  165,  59  N.  E.  494- 

Indiana.  —  Parker  v.  State,  133 
Ind.  178,  32  N.  E.  836,  23  N.  E.  119, 
18  L.  R.  A.  567,  574;  Denney  v. 
State,  144  Ind.  503,  42  N.  E.  929,  31 
L.  R.  A.  728. 

Missouri.  —  See  State  v.  Penning- 
ton, 124  Mo.  388,  27  S.  W.  1 106. 

Oklahoma.  —  Lewis  v.  Ra.p,  76 
Pac.   142. 

Tennessee.  —  Coover  v.  Davenport, 
I   Heisk.  368. 

Texas.  — MzQ.\\\  v.  State,  25  Tex. 
App.  499,  8  S.  W.  661  ;  Wright  v. 
Hawkins,  28  Tex.  452,  471. 

Parishes The  supreme  court  of 

Louisiana  takes  judicial  notice  of 
the  proximity  to  one  another  of  the 
several  parishes  of  the  state.  State 
V.  DeBaillon,  27  La.  Ann.  392. 

Counties  of  Great  Britain. 
"  We  ought,  it  is  true,  to  take  judi- 
cial notice  of  the  counties  of 
England  and  of  those  which  are 
maritime  counties,  as  being  noticed 
in  a  variety  of  acts  of  parliament. 
But  we  cannot  do  this  with  respect 
either  to  the  local  situation  of  the 
different  places  in  each  county  nor 
of  the  distance  of  one  county  from 
another."  King  v.  Inhabitants  of 
Chagford,  4  B.  &  Aid.  235.  6  E.  C. 

^-  413-  ^   ^ 

25.  Moseley  v.  Stucken,  26  Tex. 
Civ.  App.  290,  62  S.  W.   1 103. 

In  People  v.  Wallace,  loi  Cal.  281, 
35  Pac.  862,  it  was  held  that  the 
court  would  take  judicial  notice  of 
whether  the  new  county  of  River- 
side  was    in   existence    at    the    time 

Vol.  VII 


974 


JUDICIAL  NOTICE. 


unless  it  was  cut  off  from  a  previously  existing  county,  and  hence 
not  created  by  a  public  act.'" 

The  Area  of  counties  which  have  been  established  by  public  law 
must  be  judicially  noticed.-'^  at  least  when  their  boundaries  follow 
the  regular  lines  of  a  public  survey.-** 

F.  Township.  —  Where  the  township  is  a  civil  division  of  the 
state  created  by  public  law,  it  will  be  judicially  noticed,  and  like- 
wise the  county  or  district  in  which  it  is  located.-"  But  when  not 
created  by  public  law  it  cannot  be  judicially  noticed.^** 

G.  A  School  District  created  by  public  law  is  judicially  noticed."" 
H.  Judicial  Districts  and  Circuits  are  civil  divisions  of  the 

state  whose  location  and  boundaries  must  be  judicially  noticed,  and 
the  counties   which   they  comprise.^^ 


the  action  was  instituted,  since  this 
fact  depended  upon  an  act  of  the 
legislature  providing  for  organiza- 
tion of  the  county  and  declaring  that 
it  should  be  an  organized  county 
from  and  after  the  day  upon  which 
the  returns  of  an  election  should  be 
ascertained  and  declared  by  the 
court  of  commissioners  therein  au- 
thorized to  call   such  election. 

26.  Trimble  v.  Edwards,  84  Tex. 
497,  19  S.  W.  772;  Hill  V.  Grant 
(Tex.  Civ.  App.),  44  S.  W.  1016, 
citing  Lumpkin  v.  Munsey  (Tex.), 
17  S.  W.  7i2\  Baker  v.  Beck 
(Tex.),  12  S.  W.  229;  Harris  v. 
Cattle  Co.  (Tex.),  19  S.  W.  869; 
Wright  V.  Hawkins,  28  Tex.  472. 
See  also  Buckinghouse  v.  Gregg,  19 
Ind.  401. 

27.  Board  of  Com'rs  v.  State, 
147  Ind.  476,  497,  46  N.  E.  908; 
Board  of  Com'rs  v.  Spitler,  13  Ind. 
235- 

28.  Zimmerman  v.  Brooks,  25 
Ky.  L.  Rep.  2284,  80  S.  W.  443; 
State  V.  St.  John,  21  Kan.  591 ;  Gar- 
field V.  Brayton,  2>2>  Iowa  16;  Perry 
V.  State,  9  Wis.  19;  Wright  v.  Haw- 
kins, 28  Tex.  452. 

Since  the  court  takes  judicial  no- 
tice of  the  boundaries  of  counties  it 
will  also  take  notice  whether  an  act 
of  the  legislature  cutting  off  part 
of  a  county  reduces  its  area  below 
the  limit  fixed  by  the  constitution. 
Woods  V.   Henry,  55   Mo.   560. 

29.  Com.  V.  Kaiser,  184  Pa.  St. 
493,  39  Atl.  299;  Garfield  Twp.  v. 
Dodsworth  Book  Co.,  9  Kan.  App. 
752,  58  Pac.  565 ;  Cornshock  v.  Peo- 
ple, 56  111.  App.  467  (citing  Sullivan 
V.    People,    122    111.    385,    13    N,    E. 
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248)  ;  Gunning  z:  People,  189  111. 
16s,  59  N.  E.  494- 

The  court  knows  that  Marion 
township  is  in  Sebastian  county,  and 
in  the  Greenwood  district.  St.  Louis 
Iron  Mt.  &  S.  R.  Co.  v.  State,  68 
Ark.   561,  60   S.   W.   654. 

An  Act  Organizing  a  Township 
is  a  public  act  and  must  be  judicially 
noticed.  Ibes  v.  Kimball,  i  Mich. 
308. 

Organization  of  Township.  —  In 
Inglis  t'.  State,  61  Ind.  212,  the  court 
took  judicial  notice,  as  a  matter  of 
law,  that  the  trustee  of  the  civil 
township  and  the  trustee  of  the 
school    township    are    identical. 

30.  A  township  as  a  govern- 
mental subdivision  is  formed  by  the 
board  of  county  commissioners,  and 
not  by  the  legislature,  as  counties 
are;  hence  courts  cannot  judicially 
know  whether  there  is  such  a  town- 
ship as  Rush  in  Rush  county.  Bragg 
V.   Board  of   Com'rs,   34  Ind.   405. 

31.  State  V.  Dahl,  65  Wis.  510, 
27  N.  W.  343. 

32.  California.  —  Boggs  v.  Clark, 
37  Cal.  236;  People  v.  Robinson,  17 
Cal.  363. 

Dakota.  —  Beebe  z'.  United  States, 
2  Dak.  492,  II  N.  W.  505. 

Missouri.  —  State  v.  Pope  (Mo. 
App.),  85   S.  W.  633. 

Nebraska.  —  Chicago,  B.  &  Q.  R. 
Co.  V.  Hyatt,  48  Neb.  161,  67  N. 
W.  8. 

Nezv  York.  —  People  v.  Callahan, 
23  Hun  581. 

Pennsylvania.  —  Com.  v.  Fitzpat- 
rick,    121    Pa.    St.    109,    15    Atl.    466. 

South  Carolina.  —  Barnwell  v. 
Marion,  58  S.  C.  459,  36  S.  E.  818. 
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11.  Offices,  Officers  and  Official  Signatures  and  Seals. — A.  Offices. 
Courts  are  bound  to  take  notice  of  all  of  those  offices  which  are 
created  by  public  law  f^  those  not  so  created  will  not  be  noticed."** 

B.  Officers.  —  a.  Generally.  —  Respecting  judicial  notice  of 
public  officers  it  is  difficult,  if  not  impossible,  to  formulate  any  gen- 
eral rules  or  principles  according  to  which  the  cases  may  be 
consistently  grouped,  since  the  identity  of  particular  officers  is  not 
determined  by  public  law  and  can  be  known  to  the  courts  only  as 
a  matter  of  common  knowledge  or  by  reference  to  the  records  of 
elections  and  official  acts  of  appointment.  In  the  great  majority 
of  the  cases  the  real  question  involved  seems  to  be  not  one  of  judi- 
cial notice,  but  rather  the  necessity  of  proving  an  officer's  signature 
and  official  capacity  when  documents  executed  or  authenticated  by 
him  are  ofifered  in  evidence. ^°  The  courts,  however,  seem  to  treat 
it  as  a  matter  of  judicial  notice. 

b.  When  Directly  in  Issue.  —  When  the  identity  of  a  particular 
officer  or  his  official  capacity  is  the  point  directly  in  issue,  it  cannot 
be  judicially  noticed.^® 

c.  Principal  Officers.  —  Who  is  or  was  the  chief  executive  of  the 
state  or  nation  at  any  particular  time  is  judicially  noticed.^^     This 


The  judicial  districts  of  the  state 
and  the  counties  which  each  em- 
braces are  judicially  noticed,  as  well 
as  where  the  several  judges  of  the 
superior  courts  are  in  the  course  of 
their  ridings  and  in  the  course  of 
the  discharge  of  their  official  duties, 
since  these  matters  are  regulated  by 
the  public  statute.  State  v.  Ray,  97 
N.  C.  510,  I  S.  E.  876. 

In  United  States  v.  Johnson,  2 
Sawy.  482,  26  Fed.  Cas.  No.  15,488, 
the  court  took  judicial  notice  that 
the  state  of  Oregon  formed  one  rep- 
resentative and   judicial    district. 

33.  In  an  action  to  oust  a  person 
from  the  office  of  treasurer  of  a 
school  district  the  court  will  take 
judicial  notice  of  the  organization 
of  the  district  in  question,  and  of 
the  office,  since  they  are  created  by 
public  statute.  State  v.  Dahl,  65 
Wis.   510,  2y   N.   W.   343. 

The  court  judiciallv  notices  that 
the  auditor  is  ex  officio  clerk  of  the 
board  of  county  commissioners 
(State  V.  Gut,  13  Minn.  315)  ;  that 
the  county  clerk  is  ex  officio  clerk 
of  the  superior  court  (Campbell  v. 
West,  86  Cal.  197,  24  Pac.  1000)  ; 
and  that  the  trustee  of  a  civil  town- 
ship is  also  trustee  of  the  corre- 
sponding school  township  (Inglis  v. 
State,  61  Ind.  212). 


34.  Minck   v.    People,   6    111.    127. 

35.  See  fully  articles  "  OFFI- 
CERS "  and  "  Records." 

Court  Officers.  — See  infra,  this 
article,     "  Courts.  —  Court     Officers." 

36.  Alexander  v.  Bernham,  18 
Wis.  210.  See  also  San  Joaquin  x>. 
Budd,  96  Cal.  47,  30  Pac.  967. 

37.  United  States.  —  Brown  v. 
Piper,  91  U.  S.  37- 

Florida.  —  Liddon  v.  Hodnett,  22 
Pla.  442. 

Indiana.  —  Hizer  v.  State,  12  Ind. 
330- 

Kentucky.  —  Powers  v.  Com.,  22 
Ky.  L.  Rep.  1807,  61  S.  W.  735,  23 
Ky.  L.  Rep.  146,  63  S.  W.  976,  53 
L.  R.  A.  245. 

Mississippi.  —  Lindsey  v.  Attor- 
ney-General, 33  Miss.  508,  528. 

Nebraska.  —  State  v.  Boyd,  34 
Neb.  435,  51  N.  W.  964. 

Nezv  Hampshire.  —  Wells  v.  Jack- 
son Iron  Mfg.  Co.,  47  N.  H.  235, 
90  Am.   Dec.   575. 

Texas.  —  Dewees  v.  Colorado  Co., 
32  Tex.  570. 

Wisconsin.  —  State  v.  Williams, 
5  Wis.  308,  68  Am.  Dec.  65. 

The  date  on  which  a  king  dies  is 
judicially  noticed.  Henry  v.  Cole, 
7  Mod.  103,  2  Ld.  Raym.  (Eng.) 
811. 
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rule  extends  also  to  other  important  state  and  federal  officers." 
d.  Inferior  Ofllcers.  —  To  what  extent  the  identity  of  inferior 
officers  may  be  noticed  the  courts  are  not  entirely  agreed.  A  trial 
court  will  ordinarily  take  notice  of  the  public  officers  of  the  juris- 
diction within  which  it  sits.""  Thus  courts  of  a  county  will 
notice    who    are    the    incumbents   of    the    county    offices*"    and 


38.  United  States.  — In  re  Or- 
pen,  86  Fed.  760  (principal  diplo- 
matic or  consular  officer  of  the 
United  States  in  a  foreign  country)  ; 
Keyser  v.  Hitz,  133  U.  S.  138  (dep- 
uty   comptrollers    of    the    currency). 

California. — Wetherbee  v.  Dunn, 
2,2  Cal.    106. 

Florida.  —  Liddon  v.  Hodnett,  22 
Fla.  442  (commissioners  of  the  gen- 
eral land  office). 

Kansas.  —  State  v.  Bowles,  79 
Fac.  726  (official  character  and  iden- 
tity of  the  attorney-general  of  the 
state). 

Louisiana.  —  Herriott  v.  Brous- 
sard,  4  Mart.  (N.  S.)  260  (receiver 
of  public  moneys  for  the  United 
States). 

Michigan.  —  People  v.  Johr,  22 
Mich.  461    (deputy  auditor-general). 

Montana.  —  State  v.  Board  of 
State  Canvassers,  79  Pac.  402  (who 
were  the  incumbents  at  a  particular 
time  of  the  offices  of  attorney-gen- 
eral  and   state   treasurer). 

Tennessee.  —  Calloway  v.  Sanford 
(Tenn.  Ch.),  35  S.  W.  776  (secre- 
tary  of   state    at   particular    date). 

Judicial  "  notice  is  taken  of  the 
appointment  of  members  of  the  cab- 
inet, the  election  and  resignations  of 
senators,  and  of  the  appointment  of 
marshals  and  sheriffs,  but  not  of 
their  deputies."  Brown  v.  Piper,  91 
U.  S.  2>7. 

In  Backus  Steam  Heater  Co.  v. 
Simonds,  2  App.  D.  C.  290,  it  was 
held  that  the  court  was  bound  to 
judicially  notice  who  was  commis- 
sioner of  patents  at  a  particular 
date.  "  It  is  a  settled  principle  that 
courts  of  general  jurisdiction  are 
bound  to  take  judicial  notice  of  the 
heads  of  departments  and  the  prin- 
cipal officers  of  state ;  of  the  public 
seals ;  of  the  heads  of  bureaus  in 
the  departments  and  of  the  judges 
of  the  United  States  courts,  and  of 
the  United  States  marshals.  i 
Greenleaf  Ev.,  §  6."  The  court  cites 
The   York  &   xM.   L.   R.   Co.   v.  Wi- 
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nans,  17  How.  (U.  S.)  30,  41,  which 
holds  that  United  States  courts 
"will  take  notice  judicially  of  the 
persons  who  from  time  to  time  pre- 
sided over  the  patent  office,  whether 
permanently  or  transiently,  and  the 
production  of  their  commission  is 
not  necessary  to  support  their  offi- 
cial  acts." 

39.  Thompson  v.  Haskell,  21  111. 
215,  74  Am.  Dec.  98;  Walcott  v. 
Gibbs,  97  HI-  118. 

In  Wetherbee  v.  Dunn,  32  Cal. 
106,  the  trial  court  judicially  no- 
ticed who  was  tax  collector  of  the 
county  at  the  time  of  the  execution 
of  a  ta.x  deed  offered  in  evidence. 
"  There  is  some  conflict  as  to  how 
far  courts  should  go  in  the  exercise 
of  judicial  knowledge  in  respect  to 
who  are  occupants  of  inferior  offi- 
ces and  tribunals.  It  is  settled  that 
they  will  take  notice  of  who  are  the 
principal  officers  of  the  state,  heads 
of  departments,  foreign  ministers. 
United  States  senators,  marshals, 
sheriffs,  and  the  like,  and  the  gen- 
uineness of  their  signatures.  .  .  . 
The  general  rule  upon  this  subject 
is,  that  courts  will  take  notice  of 
whatever  ought  to  be  generally 
known  within  the  limits  of  their  ju- 
risdiction, (i  Greenleaf  Ev.,  11). 
We  think  that  the  courts  ought  at 
least  to  go  so  far  as  to  take  notice 
as  to  who  fill  the  various  county  of- 
fices within  their  jurisdiction,  and 
the  genuineness  of  their  signatures." 

40.  Thielmann  v.  Burg,  72,  111. 
293 ;  Wetherbee  v.  Dunn,  32  Cal. 
106;  Dyer  v.  Flint,  21  111.  80,  74  Am. 
Dec.  72) ',  Thompson  v.  Haskell,  21 
111.  215,  74  Am.   Dec.  98. 

The  district  court  will  take  judi- 
cial notice  of  who  is  or  was  at  a 
particular  time  the  clerk  of  the 
county  court  of  the  county  in  which 
it  is  sitting,  and  of  his  official  signa- 
ture. "  Who  is  a  public  officer  of 
the  county  and  his  name  and  official 
position  is  notorious  to  everybody  in 
the   county.     He    signs   and   certifies 
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the  courts  of  a  city  will  usually  notice  who  are  the  incumbents  of 
city*^  offices. 

It  is  sometimes  said  that  courts  will  take  judicial  notice  of  the 
state*^  or  county  officers,*^  and  in  numerous  cases  particular  officers 
have  been  noticed.  But  in  only  a  few  instances  has  the  trial  court 
in  one  county  taken  notice  of  the  officers  of  another  county.  Con- 
sequently it  is  impossible  to  formulate  any  definite  i^eneral  rule 
covering  all  the  cases.'**     A  state  court  may  take  notice  of  inferior 


transcripts  to  and  from  the  Probate 
Court  to  the  District  Court,  and  cer- 
tifies copies  of  records  and  deeds  to 
be  used  in  evidence  in  that  court, 
and  does  many  other  ofhcial  acts 
which  come  under  review  in  that 
court,  and  is  as  well  known  as  the 
sheriff  or  constable  of  the  county 
who  serve  and  make  returns  on  the 
processes  of  that  court.  McCarthy 
V.  Johnson.  20  Tex.  App.  184,  49  S. 
W.  1098;  State  v.  Seibert  (Mo.),  32 
S.  W.  670;  White  V.  Rankin  (Ala.), 
8  So.  118;  Marin  v.  Altman  &  Co. 
(Wis.),  49  N.  W.  749;  Harris  v. 
Buehler  (Del.  Super.),  40  Atl.  733; 
Gertig  v.  People  (111.),  42  N.  E. 
879,  50  Am.  St.  Rep.  162."  Good- 
man V.  Harrison  (Tex.  Civ.  App.), 
66  S.  W.  308. 

41.  A  Justice  of  the  Peace  may 
take  judicial  notice  of  who  is  the 
city  marshal  in  his  own  city.  Flue- 
gel  V.  Lards,  108  i\Iich.  682,  66  N. 
W.  585. 

42.  Campbell  v.  Dewick,  20  N.  J. 
Eq.  186;  Fisk  v.  Hopping,  169  111. 
105,  48  N.  E.  323  (that  a  particular 
person  is  a  commissioner  of  deeds)  ; 
Fancher  v.  De  Montegre,  i  Head 
(Tenn.)  40  (registers  of  counties)  ; 
Central  Trust  Co.  v.  Ashville  Land 
Co.,  72  Fed.  361 ;  Alexander  v. 
Bernham,    18    Wis.    210. 

State  V.  Cooper  (Tenn.  Ch.),  53 
S.  W.  391,  judicially  noticing  the 
signature  of  the  register  of  the  land 
office  of  East  Tennessee,  notwith- 
standing the  omission  of  his  seal  of 
office,  and  citing  Bennett  v.  State, 
Mart.  &  Yerg.   (Tenn.)    133. 

Courts  will  take  judicial  notice  of 
the  names  and  signatures  of  the  offi- 
cials of  the  state,  though  generally 
they  will  require  that  their  attention 
be  called  to  the  specific  facts  by 
such  evidence  as  will  amount  to  a 
satisfactory  identification  to  the 
court.       Marsee     v.    Middlesborough 
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Town  Lands  Co.,  23  Ky.  L.  Rep. 
1258,  65  S.  W.  118,  holding  the  trial 
court's  refusal  to  take  notice  of  the 
identity  and  signature  of  the  clerk 
of  another  county  court  to  be  error. 

43.  Himmelmann  v.  Hoadley,  44 
Cal.  213,  226  (Code  Prov.)  ;  Farley 
v.   McConnell,  7  Lans.    (N.  Y.)   428. 

44.  See  infra,  the  following  sec- 
tions : 

Commissioners  to  Take  Deposi- 
tions in  Other  States,  appointed  by 
the  governor,  are  state  officers,  and 
the  courts  are  bound  to  recognize 
their  official  signatures  and  seals. 
D wight  V.  Splane,  11  Rob.  (La.) 
487. 

A  collector  of  a  levee  tax  is  a 
public  officer  whose  identity  and 
signature  the  courts  must  judicially 
notice.  Templeton  v.  Morgan,  16 
La.  Ann.  438. 

The  official  character  of  the  per- 
son to  whom  a  warrant  has  been 
directed  for  the  collection  of  a  spe- 
cial assessment  will  be  judicially 
noticed.  Brackett  v.  People,  115  111. 
29,  3  N.  E.  723- 

An  Alderman  of  Philadelphia  is 
judicially  noticed  as  a  public  officer. 
Fox  V.  Com.,  81    Pa.   St.  511. 

The  Signature  and  Official  Capac- 
ity of  Judges,  Justices  and  Alder- 
men before  whom  deeds  are 
acknowledged  need  not  be  proved. 
Goddard  v.  Gloninger,  5  Watts 
(Pa.)    209,  219. 

Bank  Commissioners  appointed 
under  a  legislative  act,  whether  by 
the  legislature  or  by  the  executive, 
are  public  officers  of  whom  all  courts 
take  judicial  notice.  Colgin  v.  State 
Bank,  11   Ala.  222. 

While  the  courts  judicially  notice 
the  official  character  and  signature 
of  the  officers  of  the  state  bank 
elected  by  the  legislature  (Roberts 
v.  State  Bank,  9  Port.  [Ala.]  312), 
it  cannot  take  notice  that  a  particu- 
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federal  officers  acting^  within  its  own  jurisdiction/"^  but  not  of  those 
acting  in  a  sister  state.'"'  State  courts  do  not  take  notice  of  the 
officers  of  a  sister  state.''^  It  has  been  held  that  the  supreme  court 
will  take  notice  of  who  are  elected  to  office  at  the  general  election.''^ 
e.  De  Facto  Officers.  —  Although  the  court  may  not  know  who 
is  legally  entitled  to  a  particular  office,  they  may  nevertheless  take 
notice  who  is  the  de  facto  incumbent/" 


lar  director  of  the  bank  was  presi- 
dent pro  tern,  at  a  particular  time. 
Crawford  v.  Branch  Bank  at  Mo- 
bile, 7  Ala.  205. 

Notary  Public — Courts  take  ju- 
dicial notice  of  who  are  or  have 
been  notaries  public  in  the  county 
in  which  they  sit.  Cox  v.  Stern,  170 
111.  442,  48  N.  E.  906,  62  Am.  St. 
Rep.  385;  Hertig  v.  People,  159  111. 
237,  42  N.  E.  879,  50  Am.  St.  Rep. 
162;  Schaefer  v.  Kienzel,  123  111. 
430,  15  N.  E.  164;  Rowley  v.  Ber- 
rian,  12  111.  198 ;  Eichenbaum  v. 
Levee,  78  111.  Anp.  610  •  Wiley  v. 
Carson,  15  S.  D.  298,  89  N.  W.  475- 

The  supreme  court  will  judicially 
notice  who  are  notaries  public  in  a 
particular  county.  Black  v.  Minne- 
apolis &  St.  L.  R.  Co.,  122  Iowa  32, 
96  N.  W.  984;  Stoddard  v.  Sloan, 
65  Iowa  680,  22  N.  W.  924;  Row- 
land V.  Brown,  75  Iowa  679,  37  N. 
E.  403- 

Courts  are  bound  to  take  judicial 
notice  of  the  authority  of  a  notary 
public  as  an  ex-officio  justice  of  the 
peace,  since  he  is  a  commissioned 
officer.  Coleman  v.  State,  63  Ala. 
93 ;  Russell  v.  Huntsville  R.  Light 
&   Power  Co.,    137   Ala.   627,  34  So. 

855. 

Officers  of  Other  Counties  Judi- 
cially    Noticed See      Marsee      v. 

Middlesborough  Town  Lands  Co., 
23  Ky.  L.  Rep.  1258,  65  S.  W.  118; 
White  V.  Rankin,  90  Ala.  541,  8  So. 
118;  Major  V.  State.  2  Sneed 
(Tenn.)    11. 

45.  The  receipt  of  a  deputy  col- 
lector of  internal  revenue  may  be 
judicially  noticed,  since  an  act  of 
congress  provides  for  the  appoint- 
ment of  collectors  and  deputy  collect- 
ors of  internal  revenue  taxes. 
"  The  collector  is  an  officer  of  the 
general  government  performing  pub- 
lic duties  in  his  district  including 
the  county  in  which  this  case  was 
tried.      The    court,    therefore,    might 
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well  take  notice  not  only  of  his  of- 
ficial character,  but  also  of  the  of- 
ficial acts  of  himself  and  his  dep- 
uty." Lcrch  V.  Snyder,  112  Pa.  St. 
161,  4  Atl.  336. 

The  chief  clerk  in  the  land  office 
being  designated  by  law  to  act  as 
commissioner  in  case  of  vacancy,  is 
an  officer  known  to  the  law  and  is 
to  be  judicially  recognized  as  such. 
Barton  v.  Hempkin,   19  La.  510. 

46.  The  clerks  of  the  circuit 
courts  of  the  United  States  in  a  sis- 
ter state  are  not  judicially  known 
any  more  than  the  clerks  of  the  state 
courts  of  such  state,  although  it  has 
been  the  practice  "  to  recognize  the 
official  acts  and  certificates  of  the 
clerks  of  the  United  States  courts 
in  this  state,  and  of  the  supreme 
court  of  the  United  States ;  but  the 
practice  is  based  more  upon  cour- 
tesy than  upon  a  positive  provision." 
United  States  v.  Bank  of  United 
States,    II    Rob.    (La.)    418. 

47.  United  States  v.  Bank  of 
United    States,    11    Rob.    (La.)    418. 

48.  State  v.  Seibert,  130  Mo.  202, 
32  S.  W.  670,  judicially  noticing 
who  had  been  elected  prosecuting 
attorney  in  a  particular  county,  and 
the  date  upon  which  he  entered 
upon  his  office.  Citing  i  Greenl. 
Ev.,  §6;  Himmelmann  v.  Hoadley, 
44  Cal.  213;  Ragland  v.  Wynn,  37 
Ala.  ^2. 

49.  State  v.  Williams,  5  Wis. 
308,  68  Am.  Dec.  65.  See  also  City 
of  New  York  v.  Vanderveer,  91 
App.  Div.  303.  86  N.  Y.  Supp.  659; 
Roach  v.  Fletcher,  11  Tex.  Civ. 
App.  225,  32  S.  W.  585. 

On  an  appeal  in  a  quo  warranto 
proceeding  for  the  possession  of  a 
public  office  the  court  cannot  judi- 
cially notice  that  the  relator  has 
abandoned  the  office  since  the  com- 
mencement of  the  action  by  accept- 
ing another  and  incompatible  one  in 
another   county   of   the   state.     State 
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f.  Appointments.  —  The  officers  appointed  by  the  governor'^''  or 
legislature''^  are  judicially  noticed  in  some  jurisdictions. 

g.  Commissioned  Officers.  —  In  some  jurisdictions  it  is  said  that 
the  courts  take  notice  of  all  commissioned  officers. "'- 

h.  Sheriff.  —  Courts  judicially  know  who  is  the  sheriff  of  the 
county  in  which  they  sit,^^  and  in  some  jurisdictions  the  sheriffs 
of  the  several  counties  of  the  state  are  judicially  known. ^* 

i.  Town  or  Municipal  Officers  are  not  ordinarily  judicially  no- 
ticed by  courts  of  general  jurisdiction,^^  though  they  may  be  and 


V.  Stevens,  29  Or.  464,  44  Pac.  898. 

50.  The  acts  of  the  executive 
making  appointments  of  officers  in 
accordance  with  the  constitution  and 
pubHc  laws  are  judicially  noticed, 
and  likewise  his  pro  tempore  ap- 
pointments. State  v.  Evans,  8 
Humph.  (Tenn.)  no,  judicially  no- 
ticing the  appointment  of  a  particu- 
lar person  to  the  office  of  attorney- 
general  for  a  particular  district  to 
fill  out  the  unexpired  term  of  his 
predecessor,  who  had  resigned,  and 
distinguishing  Staggs  v.  State,  3 
Humph.  (Tenn.)  272,  on  the  ground 
that  in  that  case  the  appointment  in 
question   was   made   by   a   court. 

The  appointment  of  a  judge  by 
the  governor  of  a  state  is  judicially 
noticed.  De  la  Rosa  v.  State 
(Tex.  Crim.),  21  S.  W.  192.  As  is 
his  appointment  of  a  commissioner 
to  take  depositions  in  another  state. 
Dwight  V.  Splane,  ii  Rob.  (La.)  487. 

The  record  of  the  appointment  of 
a  commissioner  of  deeds  by  the 
governor  is  a  matter  of  which  the 
courts  of  the  state  must  take  judi- 
cial notice.  Kaufman  v.  Stone,  25 
Ark.   336. 

In  City  of  Louisville  v.  Board  of 
Park  Com'rs,  112  Ky.  409,  65  S.  W. 
860,  the  court  took  judicial  notice 
that  under  the  new  act  election  com- 
missioners had  been  appointed  and 
were  in  office. 

51.  The  Officers  Appointed  by  the 
Legislature  are  judicially  noticed. 
Bennett  v.  State,  Mart.  &  Yerg. 
(Tenn.)  133,  judicially  noticing  the 
attorney-general  for  a  particular 
district. 

52.  Graham  v.  Gibson,  14  La. 
146;  Follain  v.  Lefevre,  3  Rob. 
(La.)  13;  Sandlin  v.  Anderson,  76 
Ala.  403 ;  Coleman  v.  State,  63  Ala. 
93 ;  Webb  v.  Kelsey,  66  Ark.  180, 
49    S.    W.    819;    Bailey    v.    McAlpin 


(Ga.),  so  S.  E.  388;  Abrams  v. 
State,  121  Ga.  170;  Gary  v.  State, 
76  Ala.  78  (judicially  noticing  the 
fact  that  one  F.  N.,  who  issued  the 
warrant  sought  to  be  excluded,  had 
been  commissioned  by  the  governor 
as  a  notary  public  and  e.v  officio  jus- 
tice of  the  peace  on  a  particular 
date,  and  that  his  term  of  office  ex- 
nired  within  a  certain  time)  ;  Rus- 
sell V.  Huntsville  R.  Light  &  Power 
Co.,  137  Ala.  627,  34  So.  855  (judi- 
cially noticing  that  a  particular 
person  was  a  notary  public  and  e.v 
officio  justice  of  the  peace  of  the 
first  ward  of  the  city  of  Hunts- 
ville). 

The  circuit  court  of  one  county 
must  take  judicial  notice  of  who 
was  clerk  of  the  circuit  court  of 
another  county  at  a  certain  date, 
since  he  is  a  commissioned  officer. 
White  V.  Rankin,  90  Ala.  541,  8  So. 
118. 

53.  Thompson  v.  Haskell.  21  111. 
215,  74  Am.  Dec.  98;  Slaughter  v. 
Barnes,  3  A.  K.  Marsh.  (Ky.)  412, 
13  Am.  Dec.   190. 

A  court  does  not  judicially  know 
that  a  particular  person  is  sheriff  or 
a  justice  of  the  peace  unless  he  as- 
sumes to  act  as  such.  Brush  v. 
Lemma,  yy  111.  496. 

54.  Ingram  v.  State,  27  Ala.  17; 
Miller  v.  McMillan,  4  Ala.  527; 
Land  v.  Patteson,  i  Minor  (Ala.)  14. 

The  Election  of  a  Sheriff  of  a 
county  is  judicially  noticed.  Mar- 
tin V.  Aultman,  80  Wis.  150,  49  N. 
W.  749- 

55.  The  officers  of  a  municipal 
corporation  are  not  judicially  no- 
ticed by  the  appellate  court.  State 
V.  Brown,  72  Mo.  App.  651.  See 
Moberry  v.  City  of  Jeffersonville, 
3^  Ind.   198. 

The  Constable  of  a  Town  is  not 
an    officer    of    such    public    notoriety 
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generally  arc  noticed  by  local  inferior  courts  of  the  same  juris- 
diction/" 

j.  Deputies.  —  A  deputy  who  is  himself  a  public  officer  will  be 
judicially  known  to  the  courts  the  same  as  his  principal/''  but 
where  he  is  merely  an  appointee  of  the  latter  and  is  not  himself 
known  to  the  law  the  courts  do  not  take  cognizance  of  his  identity/'"''* 

k.  Court  Ofiieers. — Judicial  notice  of  the  judges,  clerks  and 
other  court  officers  is  treated   elsewhere  in  this  article.''" 

1.  Of  Former  Government.  —  The  officers  of  a  former  govern- 
ment have  been  noticed  judicially  in  some  instances."" 

m.  Terms  of  Office,  Oualiiications,  Powers  and  Duties.  —  All 
those  matters  relating  to  public  officers  which  are  fixed  by  ])ublic 
law  are  judicially  noticed,  such  as  the  time  when  their  terms  of 
office  begin  and  end,  these  being  fixed  and  determined  periods,^^ 


that  he  may  be  judicially  noticed. 
Broughton  v.  Blackmail,  i  Chip. 
(Vt.)    109. 

But  a  Constable  of  a  County  is 
judicially  recosjnized.  Harris  v. 
Buehler,  i  Penn.  (Del.)  346,  40  Atl. 
72>2)-  See  also  Graham  v.  Gibson,  14 
La.  146;  Campbell  v.  Dewick,  20  N. 
J.   Eq.    186. 

Alderman — .In  Fox  v.  Com.,  81 
Pa.  St.  511,  it  is  said  that  courts 
take  judicial  notice  of  aldermen  of 
Philadelphia   as   public   officers. 

56.  See  supra,  "  Inferior  Offi- 
cers." 

57.  Bank  of  Louisiana  v.  Wat- 
son, 15  La.  38  (deputy  clerk  of  the 
court)  ;  Himmelman  v.  Hoadley,  44 
Cal.  213,  226  (deputy  superintend- 
ent of  streets  for  city  and  county  of 
San  Francisco)  ;  Lerch  v.  Snyder, 
112  Pa.  St.  161,  4  Atl.  336  (deputy 
collector  of  internal  revenue)  ;  Peo- 
ple V.  Johr,  22  Mich.  461  (deputy 
auditor-general)  ;  Martin  v.  Ault- 
man,  80  Wis.  150,  49  N.  W.  749 
(deputy  sheriff).  See  Barton  v. 
Hempkin,    19   La.    510. 

58.  Slaughter  v.  Barnes,  3  A.  K. 
Marsh.  (Ky.)  412,  13  Am.  Dec.  190 
(deputy  sheriff)  ;  Land  v.  Patte- 
son,  I  Minor  (Ala.)  14;  Ward  v. 
Henry,  19  Wis.  76  (deputy  United 
States  marshal)  ;  Crawford  v.  State, 
155  Ind.  692,  57  N.  E.  931  (the  dep- 
uties or  assistants  of  the  attorney- 
general)  ;  Alford  v.  State,  8  Tex. 
A-pp.  545  (deputy  marshal).  See 
also  Brown  v.  Pioer,  91  U.  •  S.  yj, 
and    see    Dobson   v.    Murphy,    18   N. 

,  C.    586;    Brickhouse    v.    Sutton,    99 
N.   C.    103. 
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59.  See  infra,   "  Courts." 

60.  Smyth  v.  New  Orleans  Canal 
&  Bkg.  Co.,  93  Fed.  899  (secretary 
of  the  Spanish  government  of  the 
Louisiana  colony  in  1795)  ;  Hayes 
V.  Berwick,  2  Mart.  (O.  S.)  (La.) 
138  (former  Spanish  governor).  See 
Payne  v.  Treadwell.  16  Cal.  220,  231. 

The  official  capacity  of  the  Span- 
ish governors  in  Louisiana  and 
their  signatures  on  instruments  de- 
posited in  the  archives  are  matters 
of  public  notoriety  which  are  judi- 
cially noticed.  Jones  v.  Gale,  4 
Mart.    (O.    S.)     (La.)    635. 

In  McCarty  v.  Johnson,  20  Tex. 
Civ.  App.  184,  49  S.  W.  1098,  the 
court  judicially  noticed  an  officer 
under  a  former  government,  as  a 
matter  of  history,  leaving  the  ques- 
tion undecided  whether  officers  in 
general  under  a  former  government 
would  be  judicially  noticed.  Cilitig 
Smith  V.  Townsend,  Dall.  (Tex.) 
569. 

Courts  of  Texas  judicially  know 
that  Thomas  Toby,  acting  as  agent 
of  the  provisional  government  of 
the  republic  of  Texas,  sold  land- 
script  certificates.  Roach  v. 
Fletcher,  11  Tex.  Civ.  App.  225, 
32  S.  W.  585- 

61.  A  lab  a  m  a.  —  Ragland  v. 
Wynn,  37  Ala.  32;  White  v. 
Rankin,  90  Ala.  541,  8  So.  118;  Cary 
V.    State,   76  Ala.    78. 

Illinois.  —  Vahle  v.  Brackenseik, 
145    111.   231,   34   N.    E.    524- 

Indiana.  —  Collins  v.  State,  58 
Ind.   5;   Hizer  z\   State,   12   Ind.  330. 

Mississippi.  —  Lindsey      v.     Attor- 
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as  well  as  the  qualifications  required,"-  their  powers,"^  duties,^*  and 
compensation."^ 

n.  Signature.  —  The  genuineness  of  the  signature  of  any  officer 
of  whose  identity  and  official  capacity  the  courts  take  notice  is 
also  judicially  noticed."" 

Statutes  sometimes  require  judicial  notice  to  be  taken  of  the 
signatures  of  all  public  officers."^ 


nej^-General,     2>?>     Miss.     508,     528; 
Stubbs  V.   State,  53  Miss.  437. 

Missouri.  —  State  v.  Seibert,  130 
Mo.  202,  32  S.  W.  670. 

62.  Harris  v.  Burns,  14  Mo.  App. 
229. 

63.  People  v.  Oakland  Water 
Front  Co.,  118  Cal.  234,  50  Pac. 
305 ;  Jones  v.  Town  of  Lake  View, 
151  111.  663,  675,  38  N.  E.  688;  State 
V.  Gates,  67  Mo.  139;  Gary  v.  State, 
76  Ala.  78. 

An  act  of  congress  providing  for 
the  appointment  of  a  deputy  comp- 
troller of  currency  and  defining  his 
powers  and  duties  will  be  judicially 
noticed  by  the  state  courts.  Estate 
of  Davis  V.  Watkins,  56  Neb.  288,  76 
N.  W.  575. 

Since  the  Power  to  Administer 
Oaths  is  not  a  common-law  power 
of  a  notary  public,  courts  cannot  ju- 
dicially know  whether  a  notary  of 
a  foreign  state  has  the  power  to 
take  an  affidavit.  Teutonia  Loan  & 
Bldg.  Co.  V.  Turrell,  19  Ind.  App. 
469,  49  N.  E.  852,  65  Am.  St.  Rep. 
419. 

64.  Lynn  v.  People,  170  111.  527, 
48  N.  E.  964.  See  Bishop  v.  Lucy, 
21  Tex.  Civ.  App.  326,  50  S.  W. 
1029,  51  S.  W.  854. 

The  court  will  take  judicial  notice 
that  the  officer  who  is  charged  with 
the  duty  of  caring  for  public  books 
and  records  does  not  have  the  man- 
ual custody  of  them,  but  acts 
through  clerks  and  other  subordi- 
nates. People  V.  Palmer,  6  App. 
Div.  19,  39  N.  Y.  Supp.  631. 

65.  State  v.  Sanders,  62  Mo. 
App.  33;  State  V.  Pohlman,  60  Mo. 
App.  444. 

66.  England.  —  Robertson  v. 
Meyers,  7  U.  C.  Q.  B.  423,  442. 

United  States.  —  Smyth  v.  New 
Orleans  Canal  &  Bkg.  Co.,  93  Fed. 
899  (secretary  of  the  Spanish  gov- 
ernment   of    the    Louisiana    colony). 

Alabama.  —  Gary  v.  State,  76  Ala. 
78;    Sandlin    v.    Anderson,    76    Ala. 


403  (notary  public  and  ex  oMcio 
justice  of  peace). 

California.  —  Himmelman  v. 
Hoadley,  44  Cal.  213,  226  (deputy 
superintendent  of  streets  for  city 
and    county   of    San    Francisco). 

Illinois.  —  See  Walcott  v.  Gibbs, 
97  in.    118. 

Louisiana.  —  Hayes  v.  Berwick, 
2  Mart.  (O.  S.)  138  (of  former 
Spanish  governor)  ;  Scott  v.  Jack- 
son, 12  La.  Ann.  640  (recorder  of  a 
parish)  ;  Herriott  v.  Broussard,  4 
Mart.  (N.  S.)  260  (signature  of  the 
receiver  of  public  moneys  for  the 
United  States  appearing  upon  his 
receipts)  ;  Despau  v.  Swindler,  3 
]\Iart.  (N.  S.)  705  (justice  of  the 
peace)  ;  Graham  v.  Gibson,  14  La. 
146  (officers  appointed  by  the  gov- 
ernor) ;  Templeton  v.  Morgan,  16 
La.  Ann.  438  (collector  of  levee 
tax). 

New  Hampshire.  —  Wells  v.  Jack- 
son Iron  Mfg.  Co.,  47  N.  H.  235,  90 
Am.  Dec.  575  (governor  of  the 
state). 

Pennsylvania.  —  Brown  v.  Phila- 
delphia Bank,  6  Serg.  &  R.  484,  9 
Am.  Dec.  463  (signature  of  a  judge 
or  justice  of  the  peace  in  a  certifi- 
cate of  acknowledgment)  ;  Goddard 
V.  Gloninger,  5  Watts  209,  219 
(judges,    justices    and    aldermen). 

Wisconsin.  —  Martin  v.  Aultman, 
80  Wis.  150,  49  N.  W.  749  (sheriff 
and  his  deputy). 

The  constable  being  appointed  by 
the  police  jury  of  each  parish  and 
sworn  by  a  parish  judge,  his  signa- 
ture will  be  judicially  recognized 
when  he  acts  within  the  limits  of 
the  parish  the  same  as  would  that 
of  a  deputy  sheriff,  the  statute  mak- 
ing the  constable  in  effect  a  deputy 
of  the  sheriff.  Graham  v.  Gibson, 
14  La.   146. 

67.  Powers  v.  Com.,  22  Ky.  L. 
Rep.  1807,  61  S.  W.  735,  23  Ky.  L. 
Rep.  146,  63  S.  W.  976,  S3  L.  R.  A. 
245,   (§  1625,  Ky.  Laws). 
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C.  SivALS. — a.  Of  Government. — The  great  seal  of  its  own  or 
a  foreign  government  is  judicially  noticed  without  proof,  by  every 
court,**^  even  though  the  state  or  province  be  only  a  portion  of  a 
larger  federation.""  The  seal  of  a  foreign  officer  is  not,  however, 
noticed^" 

b.  Seal  of  Consul.  —  The  official  seal  of  a  consul  is  judicially 
noticed  by  the  courts  of  his  own  country.^* 

c.  Notarial  Seal.  —  A  notary  ])ublic  is  an  officer  known  to  the 
law  merchant,  and  his  seal  is  judicially  recognized  by  the  courts 
of  every  government  in  which  that  law  prevails.''^ 


68.  United  States.  —  Patterson  v. 
Winn,  5  Pet.  22,3 ;  Scheorken  v. 
Swift-Courtney-Beecher  Co.,  7  Fed. 
469. 

Connecticut.  —  Griswold  v.  Pit- 
cairn,  2  Conn.  85. 

Illinois.  —  Chicago  &  A.  R.  Co.  v. 
Keegan,   152  111.  413,  39  N.  E.  2,2>- 

Indiana.  —  Catling  v.  Newell,  9 
Ind.  572,  582. 

Maine.  —  Robinson  v.  Oilman,  20 
Me.  299. 

New  Hampshire.  —  Beach  v. 
Workman,  20  N.  H.  379;  Watson  v. 
Walker,  23  N.  H.  471,  496;  State  v. 
Carr,  5  N.  H.  367. 

Nezv  York.  —  Coit  v.  Millikin,  i 
Denio  376. 

Texas.  —  Phillips  v.  Lyons,  i  Tex. 

392. 

The  Seal  of  an  "Unacknowledged 
Government  will  not  be  judicially 
noticed.      United    States    v.    Palmer, 

3  Wheat.  (U.  S.)  610;  The  Estrella, 

4  Wheat.    (U.   S.)    298. 

69.  Gunn  v.  Peakes,  36  Minn. 
177,  30  N.  W.  466  (province  of  Nova 
Scotia)  ;  Calhoun  z'.  Ross,  60  111. 
App.  309  (Dominion  of  Canada)  ; 
Lazier  v.  Westcott,  26  N.  Y.  146, 
82  Am.  Dec.  404  (province  of  Upper 
Canada). 

The  Great  Seal  of  a  State  of  the 
United  States  is  judicially  noticed. 
Barcello  v.  Hapgood,  118  N.  C.  712, 
24  S.  E.  124;  United  States  v. 
Amedy,  ii  Wheat.  (U.  S.)  391; 
United  States  v.  Johns,  4  Dall.  (U. 
S.)  412;  Lincoln  v.  Battelle,  6 
Wend.  (N.  Y.)  475,  484;  Dufifey  v. 
Presbyterian  Congregation,  48  Pa. 
St.  46. 

Contra. — The  seal  of  a  state  of 
the  United  States  is  not  the  great 
seal  of  a  nation,  and  will  not  be  ju- 
dicially noticed  by  foreign  courts 
although   it   might  be   in  the   courts 
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of  other  states  of  the  United  States. 
Phillips  V.   Lyons,   i   Tex.  392. 

70.  Scheorken  v.  Swift-Courtney- 
Beecher  Co.,  7  Fed.  469;  Beach  v. 
Workman,  20  N.  H.  379. 

71.  Since  the  laws  of  the  United 
States  authorize  the  president  to 
provide  the  consulates  with  official 
seals,  and  as  the  conduct  of  all  for- 
eign relations  affecting  citizens  of 
the  United  States  is  in  the  hands 
of  the  United  States,  the  consular 
officers  of  the  United  States  are  so 
far  representatives  of  the  several 
states  that  the  courts  in  each  may 
properly  take  judicial  notice  of  their 
seals  of  office.  Barber  v.  Interna- 
tional Co.  of  Mexico,  73  Conn.  587, 
48  Atl.  758,  holding  that  the  seal  of 
the  vice  and  deputy  consul-general 
at  London  was  properly  noticed. 
But  see  Church  v.  Hubbart,  2 
Cranch    (U.    S.)    187,   239. 

72.  England.  —  Hutcheon  v. 
Mannington,  6  Ves.  Jr.  823,  31  Eng. 
Rep.   1327. 

United  States.  —  Pierce  v.  Ind- 
seth,  106  U.  S.  546;  Townsley  v. 
Sumrall,  2  Pet.  170;  Z^n  re  Keeler, 
Hempst.  306,  14  Fed.  Cas.  No. 
7637 ;  Orr  v.  Lacy,  4  McLean  243, 
18  Fed.  Cas.  No.  10,589;  The  Gal- 
lego,  30  Fed.  271. 

Connecticut.  —  Barber  v.  Interna- 
tional Co.  of  Mexico,  y2>  Conn.  587, 
48  Atl.  758  (whenever  used  to  at- 
test a  document  which  by  the  usages 
of  nations  may  be  so  attested). 

District  of  Columbia.  —  See  Den- 
mead  V.   Maack,  2   McArthur  475. 

Iowa.  —  Stoddard  v.  Sloan,  65 
Iowa  680,  22  N.  W.  924. 

New  Hampshire.  —  Carter  v.  Bur- 
ley,  9  N.  H.  558;  Beach  v.  Work- 
man,  20   N.    H.   379. 

New   York.  —  Delafield    v.    Hand, 
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d.  Corporate  Seals  are  not  noticed  judicially,  whether  the  corpo- 
ration be  private  or  public.''^ 

e.  Court  Seals. — (l.)  Generally.  — State  courts  judicially  notice 
the  seals  of  the  other  courts  within  the  state/*  and  the  se'als  of 
federal  courts,'^  and  of  courts  created  by  act  of  congress.'** 

(2.)  Foreign  Courts.  —  The  seal  of  a  foreign  municipal  court  is 
not  judicially  noticed/'^  except  by  statute."^ 

An  Admiralty  Court  is,  however,  regarded  as  a  court  of  the  whole 
civilized  world,  hence  its  seal  is  judicially  recognized  everywhere.'^'' 

12.  Official  Proceedings,  Records  and  Documents.  —  A.  Gen- 
erally. —  The  public  official  acts  and  proceedings  of  the  legislative 
and  executive  departments  of  the  state  and  United  States  may  be 
noticed  judicially ,^°  and  in  some  states  are  required  by  statute  to 


3  Johns.  310;  Chanoine  v.  Fowler, 
3  Wend.   173. 

Pennsylvania.  —  Brown  v.  Phila- 
delphia Bank,  6  Serg.  &  R.  484,  9 
Am.   Dec.  463. 

By  act  of  parliament  the  seal  and 
signature  of  a  notary  public  in  the 
-^British  colonies,  attesting  a  docu- 
ment to  be  used  in  court,  must  be 
judicially  noticed.  Brooke  z'.  Brooke, 
L.  R.  17  Ch.  Div.  833 ;  Cole  v.  Sher- 
ard,  II  Exch.  482. 

The  Seal  of  an  Officer  Not  Recog- 
nized by  the  Law  Merchant,  though 
authorized  to  make  protests  by  the 
laws  of  his  own  country,  is  not  ju- 
dicially noticed.  Chanoine  v.  Fow- 
ler, 3  Wend.   (N.  Y.)    173. 

73.  Vaughn  v.  Hankinson,  35  N. 
J.  L.  79.  There  is  one  exception, 
however,  in  the  case  of  the  seal  of 
the  city  of  London,  which  exception 
appears  to  have  been  based  on  the 
antiquity  of  the  city,  its  recognition 
by  the  Magna  Charta  and  the  im- 
portance and  dignity  of  its  judicial 
and    municipal    institutions. 

74.  Delafield  v.  Hand,  3  Johns. 
(N.  Y.)  310;  Womack  v.  Dearman, 
7  Port.    (Ala.)    513. 

75.  Adams  v.  Way,  33  Conn.  419, 
430;  Womack  v.  Dearman,  7  Port. 
(Ala.)  513,  citing  Pepoon  v.  Jenkins, 
2  Johns.  Cas.    (N.   Y.)    119. 

76.  The  Orphans'  Court  of 
Washington  Co.  in  the  District  of 
Columbia  being  created  under  a 
public  statute  and  act  of  congress, 
its  seal  will  be  judicially  noticed  by 
the  state  courts  without  proof  of  its 
genuineness  or  identity.  Mangun  v. 
Webster,  7  Gill   (Md.)   78. 


77.  Thompson  v.  Stewart,  3 
Conn.   171,  8  Am.  Dec.   168. 

78.  Statute Where      a     statute 

confers  upon  clerks  of  the  courts  of 
record  in  other  states  the  powers 
both  of  commissioners  of  affidavits 
and  deeds,  and  of  commissioners 
regularly  appointed  by  the  courts, 
their  seals  attached  to  certificates 
of  probate  (acknowledgment)  will 
be  judicially  noticed.  Barcello  v. 
Hapgood,  118  N.  C.  712,  24  S.  E. 
124.  Citing  Hinton  v.  Life  Ins.  Co., 
116  N.  C.  22,  21  S.  E.  201,  holding 
that  the  seal  of  a  clerk  of  the  court 
of  a  sister  state  attached  to  a  veri- 
fication of  pleadings  would  be  judi- 
cially   noticed    under    this    statute. 

79.  Pickard  v.  Bailey,  26  N.  H. 
152,  167;  Thompson  v.  Stewart,  3 
Conn.  171,  8  Am.  Dec.  168;  Green  v. 
Waller,  2  Ld.  Raym.  (Eng.)  891; 
Beach  v.  Workman,  20  N.  H.  379. 
citing  Croudson  v.  Leonard,  4 
Cranch    (U.    S.)    434- 

80.  See  United  States  v.  Yorba, 
I  Wall.  (U.  S.)  412.  423;  Maese  v. 
Hermann,  17  App.  Div.  52;  United 
States  V.  Flournoy  Live  Stock  & 
Real  Estate  Co.,  71  Fed.  576;  Jones 
V.  United  States,   137  U.   S.  202. 

The  court  may  consult  the  official 
reports  and  correspondence  of  pub- 
lic officers  of  the  state  and  of  the 
United  States,  published  by  author- 
ity, though  not  fonnally  introduced 
in  evidence.  Kirby  v.  Lewis,  39 
Fed.  66,  citing  United  States  v. 
Teschmaker,  22  How.  (U.  S.)  405; 
Romero  v;  United  States,  i  Wall. 
(U.  S.)  742;  Watkins  v.  Holman, 
16  Pet.  (U.  S.)  56. 

Vol.  vn 


984 


JUDICIAL  NOTICE. 


be  so  noticed."'     Public  documents  and  records  may  also  be  judi- 
cially   noticed.*-     But    no    definite    rule    concerning    any    of    these 


Courts  arc  bound  to  take  judicial 
notice  of  the  "  doings  of  the  execu- 
tive and  legislative  departments  of 
the  government  when  called  upon 
by  proper  authorities  to  pass  upon 
their  validity."  Prince  v.  Skillin,  71 
Me.  361,  36  Am.  Rep.  325;  State- 
ment and  Questions  With  Answers, 
70  Me.  600,  610. 

Where  an  act  of  congress  empow- 
ers the  governor  of  the  state  to  se- 
lect a  certain  amount  of  public  land 
for  the  state  university,  the  action 
taken  by  the  governor  under  this  au- 
thority and  the  land  selected  by  him 
are  judicially  noticed.  "These  are 
public  acts  performed  by  high  offi- 
cials of  the  state  and  national  gov- 
ernment by  authority  of  an  act  of 
congress.  .  .  .  They  constitute  a 
material  fact  in  the  history  of  the 
state,  and  are  of  general  notoriety 
of  which  the  courts  will  take  judi- 
cial notice."  State  v.  Gramels- 
pacher,   126  Ind.  398,  26  N.  E.  81. 

Appointments  Made  by  Executive. 
State  V.  Evans,  8  Humph.  (Tenn.) 
no;  De  la  Rosa  v.  State  (Tex. 
Crim.),  21  S.  W.  192;  City  of  Louis- 
ville V.  Board  of  Park  Com'rs,  112 
Ky.  409,  65  S.  W.  860.  But  see 
supra,   "  Offices,    Officers,"    etc. 

Course  of  Business  of  the  United 
States  Patent  Oifice,  and  that  pat- 
ent No.  ?/'l659  is  an  issue  of  later 
date  than  No.  186374,  Smith  v. 
Skinner,  91  Hun  641,  36  N.  Y.  Supp. 
1000. 

Acts  of  Political  Department  With 
Reference  to  Sovereignty  and  Juris- 
diction of  its  own  and  foreign  gov- 
ernment. Jones  V.  United  States, 
137  U.  S.  202,  214.  And  see  supra, 
V,  I,  and  V,  8. 

Proclamations  as  official  acts.  See 
infra,  "  Official  Proclamations  and 
Orders." 

Journals      of      Legislature See 

infra,  "  Legislative  Journals." 

81.  Code  Provision.  —  Public  and 
Private  Acts.  —  In  United  States  v. 
Williams,  6  Mont.  379,  12  Pac.  851, 
the  code  provision  common  to  sev- 
eral code  states,  that  "  courts  take 
judicial  notice  of  whatever  is  estab- 
lished by  law,  of  public  and  private 
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official  acts  of  the  legislative,  execu- 
tive and  judicial  departments"  of  the 
state  and  of  the  United  Slates,  was 
construed  and  discussed  at  length, 
and  the  matters  which  might  be  no- 
ticed under  this  provision  considered, 
and  the  authorities  reviewed;  it  was 
held  that  this  provision  should  be 
liberally  construed  in  favor  of  the 
dispatch  of  public  business  and  in 
furtherance  of  justice. 

See  also  State  v.  Hagar,  52  Cal. 
171;  Mullan  V.  State,  114  Cal.  578, 
46  Pac.  670,  34  L.  R.  A.  262. 

The  Proceedings  of  the  Senate 
by  which  some  of  its  members  were 
expelled,  which  appear  upon  its  jour- 
nal, are  official  acts  which  must  be 
judicially  noticed  under  C.  C.  P., 
§  1875,  subd.  3.  French  v.  Senate  of 
State  of  California  (Cal),  80  Pac. 
1031. 

A  Government  Survey  of  Public 
Lands  is  a  public  official  act  of  the 
executive  department  of  the  United 
States  within  the  meaning  of  the 
code  provision.  Albert  v.  Salem,  39 
Or.  466,  65  Pac.  1068,  66  Pac.  233; 
Rogers  v.  Cady,  104  Cal.  288,  38 
Pac»  81,  43   Am.   St.    Rep.    100. 

Judgments — This  provision  does 
not  require  that  judgments  in  other 
cases  shall  be  judicially  noticed. 
Stanley  v.  McElrath  (Cal.),  22  Pac. 
673.  But  see  Ohm  v.  City  and  Co. 
of  San  Francisco  (Cal.),  25  Pac.  155. 

Census  Reports.  —  People  v.  Wong 
Wang,  92  Cal.  2~j,  28  Pac.  270.  See 
infra,  "  Census   Reports." 

Executive  Orders State  v.  Tully 

(Mont.),  78  Pac.  760.  See  infra, 
"  Official  Proclamations  and  Orders." 

82.  The  Archives  of  the  State 
are  judicially  noticed.  State  v. 
Swift,  69  Ind.  505. 

In  Underbill  v.  Hernandez,  168 
U.  S.  250,  it  was  held  that  the  court 
was  bound  to  take  judicial  notice  of 
the  archives  of  the  state  department 
showing  that  a  civil  war  was 
flagrant  in  Venezuela  in  1892;  that 
the  revolution  was  successful ;  and 
that  the  revolutionary  government 
was  recognized  by  the  United  States 
as  the  government  of  the  country. 
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matters  can  be  formulated,"^  the  action  of  the  court  being  largely 
dependent,  apparently,  upon  the  notoriety  and  importance  of  the 
act  or  record. 


The  Archives  of  the  Mexican 
Government  in  force  in  the  territory 
acquired  from  Mexico  are  public 
docuinenls  of  which  the  court  takes 
judicial  notice,  and  which  it  may 
consult,  although  not  offered  in  evi- 
dence. United  States  v.  Tesch- 
maker,  22  How.  (U.  S.)  392,  405; 
Romero  v.  United  States,  I  Wall. 
(U.   S.)    721,  742. 

In  detennining  the  validity  of  the 
expenditures  of  public  officers,  the 
public  records  of  such  officers  may 
be  judicially  noticed.  Pleasant  Val- 
ley Coal  Co.  V.  Board  of  Com'rs,  15 
Utah  97,  48  Pac.    1032. 

Where  a  legislative  act  provided 
for  a  commission  to  determine  the 
amount  to  be  paid  to  a  certain  per- 
son for  a  claim  against  the  state 
and  for  the  approval  of  the  report 
of  the  commission  by  the  secretary 
of  state,  it  was  held  that  the  action 
of  the  secretary  upon  the  award  of 
the  commission  being  a  public  rec- 
ord in  his  office,  the  court  would 
probably  take  judicial  notice  of  it. 
]\Iartin  v.  State,  51  Wis.  407,  8  N. 
W.  248. 

Official  Documents  emanating 
from  the  executive  and  legislative 
departments  will  be  judicially  no- 
ticed. New  York  Indians  v.  United 
States,  170  U.  S.  I,  2,2. 

Acts  and  Records  of  Secretary  of 
Interior.  —  The  official  acts  of  the 
secretary  of  the  interior  are  judicially 
noticed  by  the  federal  courts.  South- 
ern Pac.  R.  Co.  V.  Groeck,  68  Fed. 
609.  And  the  records  of  his  depart- 
ment. Knight  V.  United  States 
Land  Ass'n,  142  U.  S.  161 ;  South- 
ern Pac.  R.  Co.  V.  Wood,  124  Cal. 
475.  485,  57  Pac.  388  (decisions  of 
the  department).  And  see  Maese  v. 
Hermann,  17  App.  D.  C.  52;  and 
"  Administrative  Rules  and  Regula- 
tions." Contra.  —  M'Keoin  v.  North- 
ern Pac.  R.   Co.,  45  Fed.  464. 

83.  An  Order  of  the  Board  of 
County  Commissioners  will  not  be 
judicially  noticed.  Atkinson  t". 
Mott,   102  Ind.  431,  26  N.   E.  217. 

Whether  the  register  of  the  land 
office    has    offered    public    land    for 


sale  as  required  by  law  is  not  judi- 
cially known.  Bledsoe  v.  Little,  4 
How.   (Aliss.)   13. 

The  Report  of  the  State  Auditor 
will  not  be  judicially  noticed  by 
the  United  States  Supreme  Court 
on  appeal  from  the  state  supreme 
court.  First  Nat.  Bank  of  Welling- 
lon  V.  Chapman,   173  U.   S.  205,  217. 

The  Report  of  a  Committee  ap- 
pointed by  resolution  of  the  legis- 
lature to  settle  with  the  sureties  of 
a  defaulting  state  treasurer  is  not  a 
document  of  which  the  court  takes 
judicial  notice.  State  v.  Dow,  53 
Ale.    305. 

Report  of  a  Committee  of  the 
Council  and  the  action  of  the  gov- 
ernor and  council  thereon,  judi- 
cially noticed.  Statement  and 
Questions  With  Answers,  70  Me. 
600,  610. 

Records  of  Register  of  Deeds  not 
judicially  noticed.  Williams  v. 
Langevin,  40  Minn.  180,  41  N.  W. 
936. 

Records  Recognized  by  Law. 
See  Board  of  Com'rs  f.  May,  67 
Ind.  562. 

Where  by  Law  an  Official  Record 
Is  Required  To  Be  Made  of  the  di- 
vision of  a  county  into  districts,  and 
of  the  election  and  commission  of 
the  justices  who  are  entitled  to  sit 
at  the  county  court,  such  records 
may  be  judicially  noticed.  Central 
Trust  Co.  V.  Ashville  Land  Co.,  72 
Fed.    361. 

The  appraisement  of  the  value  of 
the  county  buildings  required  to  be 
made  and  filed  with  the  county  audi- 
tor and  the  governor  as  a  prelim- 
inary to  the  determination  of 
whether  an  election  can  be  called  for 
the  relocation  of  the  county  seat 
will  be  judicially  noticed  as  a  public 
act  and  record  forming  part  of  the 
history  of  the  county.  "  It  is  safe 
to  say  that  a  majority  of  the  county 
seats  have  been  located  at  the  pres- 
ent site  under  a  special  act  of  the 
legislature,  yet  in  almost  if  not  every 
single  case  there  were  provided  and 
appointed  by  virtue  of  such  acts  in- 
termediate    agencies     to     carry    into 
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B.  CivNSUS  Rkports.  — The  contents  of  the  official  census  reports 
are  judicially  noticed,  at  least  in  so  far  as  they  show  the  population 
of  the  various  civil  divisions  of  the  state,  such  as  towns,**^  cities,*'' 
and  counties.*"  This  rule  applies  to  a  census  taken  under  either 
federal®^  or  state**  law.     The  basis  of  the  rule  is  that  such  reports 


effect  the  popular  will,  such  as  com- 
missioners to  locate  or  relocate,  and 
their  acts,  whether  controlled  by 
election  or  petition  or  what  not, 
were  required  to  be  made  a  matter 
of  public  record,  and  all  courts  in 
the  state  take  judicial  knowledge  of 
these  as  public  acts  and  historical 
events."  Mode  v.  Beasley,  143  Ind. 
306,  42  N.  E.  727. 

84.  Hawkins  v.  Thomas,  3  Ind. 
App.    399,   29    N.    E.    157- 

Population  of  Village  Not  Stated 
Separately  in  the  Census.  —  See 
Baker  v.  Bucklin,  22  Misc.  560,  50 
N.  Y.   Supp.  739. 

85.  State  v.  County  Court,  128 
Mo.  427,  30  S.  VV.  103,  31  S.  W. 
22 ;  Hawkins  v.  Thomas,  3  Ind. 
App.  399,  29  N.  E.  157;  Denair  v. 
City  of  Brooklyn,  5  N.  Y.  Supp. 
83s;  Trustees  of  Union  College  v. 
City  of  New  York,  65  App.  Div. 
553,  72,  N.  Y.   Supp.  51- 

Where  the  Cities  of  the  State  are 
Classified    by    Statute    According    to 

Their    Population Indiana.  —  Kal- 

brier  v.   Leonard,  34   Ind.   497. 

Iowa.  —  Bennett  v.  City  of  Mar- 
ion,  106  Iowa  628,  76  N.  W.  844. 

Kansas.  —  See  City  of  Ft.  Scott  v. 
Elliott,  68  Kan.  805,   74   Pac.   609. 

Missouri.  —  State  v.  Herrmann,  75 
Mo.  340;  State  V.  Page  (Mo.  App.), 
80  S.  W.  912. 

Nebraska  —  Brown  v.  Lutz,  36 
Neb.  527,  54  N.  W.  860;  Union 
Pac.  R.  Co.  V.  Montgomery,  49  Neb. 
429,  68  N.  W.  619;  Hornberger  v. 
State,   47    Neb.   40,   66    N.    W.    23. 

Neiv  York.  —  Mertz  v.  City  of 
Brooklyn,  128  N.  Y.  617,  28  N.  E. 
253,  aMrming  33  N.  Y.  St.  577,  11 
N.   Y.    Supp.   778. 

South  Dakota.  —  State  z:  Bunker, 
7  S.   D.  639,  65  N.  W.  33. 

Utah.  —  People  v.  Page,  6  Utah 
353,   23    Pac.    761. 

West  Virginia.  —  Roby  v.  Shep- 
pard,  42  W.  Va.  286,  26  S.  E.  278, 
following  Moundsville  v.  Fountain, 
27   W.   Va.    182,   202. 

86.     Farley  v.   McConnell,  7  Lans. 
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(N.  Y.)  428;  State  v.  Evans,  166 
Mo.  347,  66  S.  VV.  355;  Worcester 
Nat.  Bank  v.  Cheney,  94  111.  430; 
Parker  v.  State,  133  Ind.  178,  32 
N.  E.  836,  33  N.  E.  119,  18  L.  R- 
A.    567,   574- 

87.  California.  —  People  v.  Wil- 
liams, 64  Cal.  87,  27  Pac.  939  (C.  C. 
P.,  §1875). 

Colorado. — In  re  Constitutionality 
of  Senate  Bill  No.  293,  21  Colo.  38, 
39    Pac.    522. 

Illinois.  —  Worcester  Nat.  Bank  v. 
Cheney,  94  111.  430;  Chicago  &  A. 
R.  Co.  V.  Baldridge,  177  111.  229,  52 
N.  E.  263. 

Indiana.  — ■  Mode  v.  Beasley,  143 
Ind.  306,  42  N,   E.   727. 

Iowa.  —  Bennett  v.  City  of  Mar- 
ion,   106  Iowa  628,  76  N.  W.  844. 

Missouri.  —  State  v.  Evans,  166 
Mo.  347,  66  S.  W.  355;  State  v. 
County  Court,  128  Mo.  427,  30  S. 
W.   103,  31    S.  W.  23. 

Nebraska.  —  Kokes  v.  State,  55 
Neb.  691,  76  N.  W.  467. 

Nezv  York.  —  Adams  v.  Elwood, 
176  N.  Y.  106,  68  N.  E.  126. 

Oregon.  —  Stratton  v.  Oregon 
City,   35   Or.  409,  60  Pac.  905. 

Utah.  —  People  v.  Page,  6  Utah 
353,  ^3  Pac.  761.  ("  Courts  take 
judicial  notice  of  all  the  political 
acts    of   the   government.") 

]Vcst  Virginia.  —  Welch  v.  Wet- 
zel  Co.   Ct.,  29  W.-  Va.  63,   I    S.   E. 

32,7- 

Wisconsin.  —  State  v.  Cunning- 
ham, 81  Wis.  440,  510,  51  N.  W. 
724,  15  L.  R.  A.  561,  per  Pinney,  J. 

88.  Parker  v.  State,  133  Ind.  178, 
32  N.  E.  836,  33  N.  E.  119,  18  L. 
R.  A.  567,  574;  People  v.  Wong 
Wang,  92  Cal.  277,  2&  Pac.  270; 
State  V.  Cunningham,  81  Wis.  440, 
510,  51  N.  W.  724,  15  L.  R.  A.  561, 
per  Pinney,  J. ;  Stratton  v.  Oregon 
City,  35  Or.  409,  60  Pac.  905;  City 
of  Huntington  v.  Cast,  149  Ind.  255, 
48  N.  E.  1025 ;  Denney  v.  State,  144 
Ind.  503,  42  N.  E.  929,  31  L.  R.  A. 
726. 

School  Census  taken  under  author- 
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are  public  records  of  official  action."®  However,  the  results  in  a 
particular  county  which  had  become  a  matter  of  general  knowledge 
were   judicially   noticed,   although   not   yet   officially   declared.**" 

Subsequent  Increase  in  jxjpulation  above  the  figures  shown  by  the 
census  reports  cannot  be  judicially  noticed."^ 

C.  Surveys.  —  a.  Generally.  —  Courts  are  bound  to  take  judicial 
notice  of  the  general  public  surveys  established  by  law."^  Thus 
all  courts  in  the  United  States  judicially  notice  the  survey  of  its 
public  domain  made  by  the  federal  government.®^  Except  as  to 
prominent  geographical  features,®*  judicial  cognizance  does  not 


ity  of  statute  will  be  judicially  no- 
ticed. Kokes  V.  State,  55  Neb.  691, 
76  N.  W.  467. 

89.  Adams  v.  Elwood,  176  N.  Y. 
106,  68  N.  E.   126. 

Code  Provision — Courts  take  ju- 
dicial notice  of  the  results  of  the 
state  or  federal  census  under  that 
provision  of  Code  Civ.  Proc,  §  1875, 
by  which  judicial  notice  may  be 
taken  of  public  and  private  otificial 
acts  of  the  legislative,  executive  and 
judicial  departments  of  the  state  and 
of  the  United  States,  and  also  judi- 
cially notice  the  date  of  the  filing  of 
the  census  returns  with  the  secretary 
of  state.  People  v.  Wong  Wang,  92 
Cal.  277,  28  Pac.  270. 

90.  When   Result   Has   Not  Been 

Oflacially  Declared State  v.   Bras- 

kamp,  87  Iowa  588,  54  N.  W.  532. 
"  Under  our  law  the  county  auditor, 
clerk  of  the  court  and  the  court  are 
required  to  act  upon  the  basis  of  the 
population  of  the  county,  as  shown 
by  the  last  preceding  census,  in  se- 
lecting jurors.  There  is  no  provis- 
ion for  proving  to  them  what  the 
last  preceding  census  shows  the 
population  of  the  county  to  be. 
Clearly  the  law  contemplated  that 
they  shall  take  official  notice  of  the 
fact." 

91.  Courts  cannot  take  judicial 
notice  that  the  population  of  a 
county  exceeds  the  figures  shown 
by  the  census  enumeration,  although 
such  census  was  taken  several  years 
previous,  and  there  may  be  a  moral 
certainty  that  the  population  has  in- 
creased. Adams  v.  Elwood,  176  N. 
Y.    106,   68   N.   E.   126. 

But  in  In  re  Constitutionality  of 
Senate  Bill  No.  293,  21  Colo.  38,  39 
Pac.  522,  the  court  judicially  noticed 
that    there    was    no    probability    that 


any  other  city  in  Colorado  besides 
Denver  would  have  a  population  of 
100,000    for   many    years    to    come. 

92.  Money  v.  Turnipseed,  50  Ala. 
499 ;  Long  V.  Pace,  42  Ala.  495 ; 
Stanford  v.  Bailey  (Ga.),  50  S.  E. 
161;  Zimmerman  v.  Brooks  (Ky.), 
80  S.  W.  443. 

93.  Arkansas. —  "QiiiX^  v.  Stuart, 
34  Ark.  224. 

California.  —  Rogers  v.  Cady,  104 
Cal.  288,  38  Pac.  81,  43  Am.  St.  Rep. 
100  (noticed  as  public  official  act 
of  executive  department  and  matter 
of  official   record). 

Illinois.  —  Gardner  v.  Eberhart,  82 
111.  316;  Dickenson  v.  Breeden,  30 
111.  279,  322;  O'Brien  v.  Krockinski, 
50  111.  App.  456. 

Indiana.  —  Peck  v.  Sims,  120  Ind. 
345,  22  N.  E.  313;  Murphy  v. 
Hendricks,  57  Ind.  593  (part  of  the 
public  law). 

loiva.  —  Wright  v.  Phillips,  2 
Greene  191  (matter  of  public  rec- 
ord) ;    Hypfner  v.   Walsh,  3  Greene 

509. 

Minnesota.  —  Baumann  v.  Granite 
Sav.  Bank  &  Trust  Co.,  66  Minn. 
227,  68  N.  W.  1074;  Quinn  v.  Cham- 
pagne, 38  Minn.  :^22,  2>1   N.   W.  451. 

Mississippi.  —  Muse  v.  Richards, 
70  Miss.  581,  12  So.  821. 

Oregon.  —  Albert  v.  Salem,  39 
Or.  466,  65  Pac.  1068  (noticed  as 
a  public  official  act  of  the  executive 
department  of  the  United  States 
government  within  the  meaning  of 
the  code  provision  requiring  such 
acts  to  be  judicially  noticed)  ;  West- 
ern &  Hawaiian  Inv.  Co.  v.  Farm- 
ers' &  Traders'  Nat.  Bank,  35  Or. 
298,  57  Pac.  912. 

Wisconsin.  —  Atwater  v.  Schenck, 
9  Wis.   160. 

94.     Western     &     Hawaiian     Inv. 
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I'xtcnd   to   the   topography   of   the   country   over   which    public 
surveys  extend. 

b.  A  Special  Siiri'cy  of  a  particuhir  tract  will  not  be  judicially 
noticed."'^ 

c.  A  Private  Survey,  though  recorded  with  the  county  recorder, 
cannot  be  judicially  noticed."'*' 

d.  Subdivisions  Created  Thereby.  —  The  manner  in  which  the 
land  is  subdivided  by  such  surveys  is  judicially  recognized.'-'^  Such 
notice  extends  to  all  the  legal  subdivisions,  including  townships, 
sections,*"^  and  quarter  sections  f°  and  the  division  of  the  latter  into 
halves^  and  quarters-  is  also  noticed. 

Fractional  townships  and  sections  are  judicially  noticed.^ 

e.  Location  of  Subdivisions  and  Land  Described  Thereby.  —  The 
location  of  these  subdivisions  in  the  state  must  be  judicially  recog- 
nized.* And  so  must  their  relative  location  with  reference  to 
each  other.° 


Co.  V.  Farmers'  &  Traders'  Nat. 
Bank,  35  Or.  298,  57  Pac.  912,  liold- 
ing  that  the  court  could  not  judi- 
cially know  whether  or  not  a  body 
of  water  called  "  Tule  lake "  was 
navigable,  and  hence  could  not 
know  whether  it  had  been  surveyed 
or  meandered. 

95.  City  of  Allegheny  v.  Nelson, 
25   Pa.   St.   332. 

96.  Map  or  Plat  of  a  Private 
Survey,  filed  and  recorded  with  the 
county  recorder,  cannot  be  judicially 
noticed.  Campbell  v.  West,  86  Cal. 
197,  24  Pac.  1000.  See  also  Cicotte 
V.  Anciaux,  53  Mich.  227,  18  N.  W. 
793;  Williams  v.  Langevin,  40  Minn. 
180,  41  N.  W.  936. 

97.  Parker  v.  Burton,  172  Mo.  85, 
72  S.  W.  663 ;  Atwater  v.  Schenck, 
9  Wis.  160;  Kile  v.  Town  of  Yellow- 
head,  80  111.  208. 

Courts  take  notice  that  there  is  no 
"  southeast  side "  of  a  quarter  sec- 
tion, but  that  the  division  lines  run 
north  and  south  and  east  and  west. 
Buchanan  v.    Whitham,  36   Ind.   257. 

98.  Albert  v.  Salem,  39  Or.  466, 
65  Pac.  1068;  Mossman  z'.  Forrest, 
27  Ind,  233. 

99.  Quarter  Sections  Noticed. 
Prieger  z:  Exchange  Mut.  Ins.  Co., 
6  Wis.  89,  103;  Buchanan  v.  Whit- 
ham,  36  Ind.  257. 

Courts  judicially  know  that  a 
quarter  section  is  intended  to  be  just 
forty  chains  square.  Quinn  v.  Wind- 
miller,  67  Cal.  461,  8  Pac.   14. 

1.     Peck  V.  Sims,  120  Ind.  345,  22 
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N.  E.  313.  The  court  will  take  judi- 
cial notice  that  the  east  half  of  a 
quarter  section  of  land  is  made  up 
of  two  forty-acre  tracts,  and  is  sus- 
ceptible of  division  for  purposes  of 
sale  under  an  execution.  Meacham 
V.   Sunderland,   10  111.  App.   123. 

2.  That  a  quarter  section  of  land 
consists  of  four  forties  each  with 
well-defined  bounds.  Gardner  v. 
Eberhart,  82  111.  316;   Hill  v.  Bacon, 

43   111-   477- 

3.  Webb  z'.   Mullins,  78  Ala.   in. 
Ledbetter     v.     Borland,     128    Ala. 

418,  29  So.  579,  in  which  the  court 
took  judicial  notice  of  the  number 
of  acres  of  a  fractional  section  of  a 
certain  township  and  range,  and  also 
of  the  fact  that  according  to  the  gov- 
ernment survey  it  was  divided  into 
a  certain  number  of  lots. 

In  Peck  V.  Sims,  120  Ind.  345,  22 
N.  E.  313,  the  court  took  judicial 
notice  that  a  particular  half  of  a 
quarter  section  of  land  was  not  a 
fractional   eighty-acre  tract. 

While  the  court  may  judicially 
notice  that  a  particular  township  is 
a  fractional  one,  it  cannot  judicially 
know  the  manner  in  which  it  has 
been  subdivided  where  this  matter 
is  not  specifically  provided  for  by 
law.  Stanberry  v.  Nelson,  Wright 
(Ohio)    766. 

4.  Baumann  v.  Granite  Sav. 
Bank  &  Trust  Co.,  66  Minn.  227,  68 
N.  W.  1074. 

5.  Bittle  V.  Stuart,  34  Ark.  224; 
Mossman   t'.    Forrest,   27   Ind.   233. 

That  the  south   line  of  section  36 
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Where  Land  Is  Described  according  to  the  legal  subdivisions  of  the 
government  survey  courts  must  judicially  notice  its  location"  with 
reference  to  those  civil  or  political  divisions  of  the  state  of  which 
judicial  notice  is  taken.''  Since  the  courts  judicially  know  the 
number  and  nature  of  the  lines  of  the  survey  within  a  particular 
civil  division  of  the  state,^  the  description  need  only  be  such 
as  to  prevent  ambiguity  or  uncertainty." 


and  the  south  line  of  the  township 
are  one  and  the  same  line.  Kile  v. 
Town   of   Ycllowhead,  80   111.   208. 

The  Relative  Situation  of  Sec- 
tions and  Quarter  Sections  Noticed. 
That  the  southwest  quarter  of  sec- 
tion 25  corners  upon  the  northeast 
quarter  of  section  26.  (Prieger  v. 
Exchange  Alut.  Ins.  Co.,  6  Wis.  89, 
103)  ;  or  that  section  8  of  a  particu- 
lar township  lies  immediately  north 
of  section  17.  Kansas  City  v.  Vine- 
yard,   128    jMo.   75,   30   S.    W.    326. 

6.  Richardson  v.  Hedges,  150 
Ind.  53,  49  N.  E.  822;  Ledbetter  v. 
Borland,  128  Ala.  418,  29  So.  579; 
Campbell  v.  West,  86  Cal.  197,  24 
Pac.  1000;  Brown  v.  Ogg,  85  Ind. 
234- 

7.  The  County  in  which  a  given 
section,  township  and  range  is  lo- 
cated  will   be   judicially  noticed. 

Alabama.  —  Smitha  v.  Flournoy's 
Adm'r,  44  Ala.  345,  361 ;  Webb  v. 
Muliins,  78  Ala.  in  ;  Scheuer  v. 
Kelly,    121    Ala.   z^2i,   26   So.   4. 

California.  —  Rogers  v.  Cady,  104 
Cal.  288,  38  Pac.  81,  43  Am.  St.  Rep. 
100;  Faekler  v.  Wright,  86  Cal.  210, 
24  Pac.  996. 

Illinois.— -K\\t  v.  Town  of  Ycl- 
lowhead, 80  111.  208;  Smith  V.  Stev- 
ens. 82  111.  554;  Dickerson  v.  Hen- 
dryx,  88  111.  66. 

Indiana.  —  Burton  v.  Ferguson,  69 
Ind.  486;  Bannister  v.  Grassy  Fork 
Ditching  Ass'n,  52  Ind.    178. 

Missouri.  —  Parker  v.  Burton,  172 
]\Io.  85,  72  S.  W.  663;  Moon  V.  Mis- 
souri Pac.  R.  Co.,  83  Mo.  App.  458; 
City  Nat.  Bank  v.  Goodloe-McClel- 
land   Com.   Co.,  93   Mo.   App.    123. 

Nebraska.  —  Devine  v.  Burleson, 
35    Neb.   238,   52   N.    W.    1 1 12. 

Courts  take  judicial  notice  of  the 
county  in  which  a  public  highway  is 
located,  where  the  lands  traversed 
by  it  are  described  according  to  the 
government  survey.  Adams  v.  Har- 
rington,  114  Ind.   66,    14   N.   E.   603. 


Likewise  in  the  case  of  a  proposed 
public  ditch.  Smith  v.  Clifford,  99 
Ind.    113. 

The  Numbers  of  the  Townships 
in  a  County  are  judicially  noticed. 
Wilcox  V.  Jackson,   109  111.  261. 

Incorporated  City —  Where  land 
is  described  by  reference  to  the  pub- 
lic government  survey,  the  court  will 
take  judicial  notice  of  where  it  is 
located  within  the  limits  of  an  in- 
corporated city  whose  limits  are  also 
defined  by  the  act  creating  it,  ac- 
cording to  the  survey.  De  Baker  v. 
Southern  California  R.  Co.,  106  Cal. 
257,  272,  39  Pac.  610,  46  Am.  St. 
Rep.  2^7;  Burfenning  v.  Chicago, 
St.  P.,  M.  &  O.  R.  Co.,  46  Minn.  20, 
48  N.  W.  4-14. 

Lands  described  according  to  the 
government  survey  were  judicially 
noticed  to  be  within  the  corporate 
limits  of  the  city  of  Superior. 
Houlton  V.  Chicago,  St.  P.,  M.  &  O. 
R.  Co.,  86  Wis.  59,  56  N.  W.  336. 

Within  a  Township  Designated 
by  Name — Dexter  v.  Cranston,  41 
Mich.  448. 

8.  Devine  v.  Burleson,  35  Neb. 
238,  52  N.  W.  1 1 12;  Scheuer  v. 
Kelly,   121   Ala.  323,  26  So.  4. 

9.  Where  land  is  described  ac- 
cording to  the  township  and  range 
the  court  may  take  judicial  notice 
that  the  only  range  in  the  state  is 
west.  Quinn  v.  Champagne,  38 
Minn.  322,  37  N.  W.  451.  Or  that 
the  only  range  in  the  Columbus 
Land  District  is  east.  Muse  v.  Rich- 
ards,   70    Miss.    581,    12    So.   821. 

The  court  takes  judicial  notice  of 
the  location  of  a  county  with  refer- 
ence to  the  ranges  and  townships  of 
the  government  survey,  and  hence 
that  land  described  as  in  township 
22  in  a  particular  county  must  be  in 
township  22  north.  Dawson  v. 
James,  64  Ind.  162.  To  the  same 
effect,  Stoddard  v.  Sloan,  65  Iowa 
860,  22  N.  W.  924. 
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D.  Maps.  —  Maps  which  have  hcen  made  official  by  a  legislative 
act  and  the  facts  shown  thereby  will  be  judicially  noticed/"  but  not 
the  location  upon  the  ground  of  the  points  thereon  indicated.'* 
Unofficial  maps  and  plats,  however,  are  not  recognized/-  though 
tiled  with  the  county  recorder. '•' 

E.  Administrative  Rules  and  Regulations.  —  a.  Generally. 
Where  a  statute  authorizes  execvitive  officers  to  make  general  rules 
for  the  conduct  of  public  business,  and  such  rules  are  duly  made 
and  published,  the  courts  will  take  judicial  notice  of  them."     There 


In  O'Brien  v.  Krockinski,  50  111. 
App.  456,  it  was  held  that  the  court 
would  take  judicial  notice  of  the 
"  government  surveys  and  of  the  fact 
that  all  the  land  in  Cook  county  lies 
east  of  the  third  principal  meridian, 
so  that  when  range  13  east  is  men- 
tioned the  court  will  supply  the 
ellipsis."  Citing  White  v.  Hermann, 
51  111.  243. 

When  land  is  conveyed  by  parties 
residing  in  the  state,  although  the 
county  or  state  is  not  named,  and 
the  land  is  described  merely  by 
the  section,  township  and  range,  it 
will  be  presumed  to  lie  within  the 
state.  Atwater  v.  Schenck,  9  Wis. 
160.  But  see  Long  v.  Pace,  42  Ala. 
495. 

10.  Diggins  v.  Hartshorne,  108 
Cal.  154,  41  Pac.  283;  Brady  v. 
Page,  59  Cal.  52.  See  also  Skellyz'. 
New  York  E.  R.  Co.,  7  Misc.  88,  27 
N.  Y.  Supp.  304. 

11.  Maps  which  have  been  made 
official  by  an  act  of  the  legislature 
will  be  judicially  noticed,  as  will  also 
the  streets  shown  thereby,  their  re- 
lation to  each  other  and  the  direc- 
tion in  which  they  run.  "  It  has 
never  been  held,  however,  that  a 
court  would  by  its  judicial  knowl- 
edge determine  whether  the  space 
set  apart  upon  a  map  for  a  street  is 
correctly  located  upon  the  ground, 
or  when  the  line  of  such  street  as  a 
boundary  is  disputed,  fix  it  without 
evidence."  Diggins  v.  Hartshorne, 
108   Cal.    154,  41    Pac.   283. 

12.  The  contents  of  plats  or  the 
location  of  Detroit  lands,  except  as 
identified  or  afifected  by  legislative 
or  other  public  action,  are  not  judi- 
cially known  to  the  supreme  court. 
Cicotte  V.  Anciaux,  53  Mich.  227,  18 
N.  W.  793.  See  Ritchie  v.  Catlin, 
86  Wis.  109,  56  N.  W.  473,  and  arti- 
cle, "  Maps  and  Plats." 
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13.  Campbell  v.  West,  86  Cal. 
197,  24  Pac.    1000. 

14.  Zevely  v.  Weimer  (Ind. 
Ten),  82  S.  W.  941;  Larson  v.  First 
Nat.  Bank,  66  Neb.  595,  92  N.  W. 
729  (judicially  noticing  the  regula- 
tions of  the  interior  department  of 
the  federal  government  relating  to 
the  leasing  of  Indian  lands,  and 
consulting  for  that  purpose  printed 
regulations  of  the  Indian  office)  ; 
Low  V.  Hanson,  y2  Me.  104,  in  which 
the  rules  of  the  treasury  department 
relating  to  the  payment  of  arrears 
of  pay  due  to  deceased  officers,  sea- 
men and  mariners  in  the  United 
States  navy  were  judicially  noticed. 

The  Rules  and  Regulations  Pre- 
scribed by  the  Interior  Department 
in  respect  to  contests  before  the  land 
office  are  judicially  noticed  by  the 
courts  of  the  United  States.  "  It 
may  be  laid  down  as  a  general  rule, 
deducible  from  the  cases,  that 
wherever,  by  the  express  language 
of  any  act  of  congress,  power  is  in- 
trusted to  either  of  the  principal 
departments  of  government  to  pre- 
scribe rules  and  regulations  for  the 
transaction  of  business  in  which  the 
public  is  interested,  and  in  respect 
of  which  they  have  a  right  to  par- 
ticipate, and  by  which  they  are  to  be 
controlled,  the  rules  and  regulations 
prescribed  in  pursuance  of  such  au- 
thority become  a  mass  of  that  body 
of  public  records  of  which  the  courts 
take  judicial  notice."  Caha  v.  United 
States,    152   U.    S.   211,   221. 

The  rules  and  regulations  pre- 
scribed by  the  secretary  of  the  inte- 
rior governing  the  cutting  of  timber 
on  public  land  are  judicially  noticed. 
United  States  v.  Gumm  Bros.,  9  N. 
M.  oil,  58  Pac.  398,  distinguishing 
Denver  &  R.  G.  R.  Co.  v.  United 
States,  9  N.  M.  389,  54  Pac.  2,2)^; 
United   States  v.   Williams,  6  Mont. 
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are,  however,  cited  in  the  note  a  number  of  decisions  contrary  to 
this  rule.^'^ 

b.  Of  Municipal  Boards.  —  The  rules  and  regulations  of  munici- 
pal boards  and  commissioners  are  not  judicially  noticed,^®  even  by 
municipal  courts.'^ 

F.  Legislative  Journals.  —  Many  courts  hold  that  they  will 
take  judicial  notice  of  the  journals  of  the  legislature,^^  at  least  in 


379,  12  Pac.  851  (under  §3150,  Code 
Civ.    Proc.)- 

Regulations  as  to  the  Manufacture 
and  Sale  of  Oleomargarine.  —  Pra- 
ther  V.  United  States,  9  App.  D.  C. 
82;  Wilkins  v.  United  States,  96 
Fed.  837. 

The  Rules  and  Decisions  of  the 
Land  Department  are  judicially  no- 
ticed. Whitney  v.  Spratt,  25  Wash. 
62,  64  Pac.  919,  87  Am.  St.  Rep.  738. 

The  Regulations  of  the  Postoffice 
Department  are  part  of  the  public 
records  of  which  courts  take  judicial 
notice.  Carr  v.  First  Nat.  Bank 
(Ind.   App.),  72  N.  E.  947- 

A  Synopsis  of  Treasury  Decisions 
and  the  General  Regulation  of  the 
Treasury  Department  will  be  judi- 
cially noticed  by  the  courts  of  the 
United  States.  Dominici  v.  United 
States,   72  Fed.  46. 

The  Regulations  of  the  Light- 
house Board  prescribed  pursuant  to 
authority  conferred  by  act  of  con- 
gress will  be  judicially  noticed  by 
federal  courts.  Smith  v.  City  of 
Shakopee,  103  Fed.  240,  44  C.  C.  A. 
I,  reversing  on  rehearing  the  former 
opinion,  97  Fed.  974,  38  C.  C.  A.  617. 

Rules  of  Court.  —  See  itxfra, 
"  Courts." 

15.  Hensley  v.  Tarpey,  7  Cal. 
238;  Moore  v.  Worthington,  2  Duv. 
(Ky.)  307;  United  States  v.  Bed- 
good,  49  Fed.  54.  See  Com.  v. 
Crane,  158  Mass.  218,  2,2,  N.  E.  388. 

In  The  Clara,  55  Fed.  1021,  it  was 
held  that  the  court  could  not  take 
judicial  notice  of  the  rules  of  the 
supervising  inspectors  of  navigation, 
following  The  E.  A.  Packer,  140  U. 
S.  360. 

The  rules  and  regulations  of  the 
board  of  fish  commissioners  govern- 
ing the  use  of  nets  in  certain  waters, 
which  regulations  are  made  and  filed 
with  the  secretary  of  state  pursuant 
to  an  act  of  the  legislature,  are  not 
judicially  noticed.     Josh  v.  Marshall, 


22,  App.  Div.  77,  53  N.  Y.  Supp.  419. 

In  Palmer  v.  Aldridge,  16  Barb. 
(N.  Y.)  131,  the  court  refused  to 
take  judicial  notice  of  the  regula- 
tions of  the  canal  commissioners.  It 
appeared,  however,  that  the  statute 
provided  a  method  for  the  introduc- 
tion of  such  rules  and  regulations 
in  evidence. 

Railroad  Commissioners.  —  The 
acts  of  the  state  railroad  commis- 
sion in  fixing  rates  need  not  be  judi- 
cially noticed.  Thompson  v.  San 
Antonio  &  A.  P.  R.  Co.,  11  Tex. 
Civ.  App.  145,  22-  S.  W.  427.  Nor 
the  contents  of  their  report.  Rail- 
road Co.  V.  Hoffhines,  46  Ohio  St. 
643,  22  N.  E.  871.  But  in  Augusta 
Brokerage  Co.  v.  Central  of  Georgia 
R.  Co.,  121  Ga.  48,  the  court  says : 
"  It  would  seem  upon  principle  that 
we  should  take  judicial  notice  of 
what  appears  upon  the  minutes  of 
the  railroad  commission  as  to  the 
promulgation  of  its  rules  and  regu- 
lations, but  we  make  no  authorita- 
tive  ruling   upon   this   question." 

16.  Regulations  of  the  Health 
Department  of  the  municipality. 
Department  of  Health  of  the  City 
of  New  York  v.  City  Real  Property 
Inv.  Co.  (App.  Div.),  86  N.  Y. 
Supp.   18. 

The  Rules  and  Regulations  of 
the  Commissioners  of  the  Civil 
Service  in  the  city  of  New  York 
are  not  judicially  noticed.  People 
ex  ret.  Langdon  z:  Dalton,  46  App. 
Div.  264,  61   N.   Y.   Supp.  263. 

17.  The  By-Laws  or  Ordinances 
of  Excise  Commissioners  who  by  the 
charter  have  the  sole  power  to  make 
by-laws  or  ordinances  regulating  the 
liquor  traffic  in  the  city  cannot  be 
judicially  noticed  by  the  municipal 
courts.  State  z\  Inhabitants  of 
Trenton,  51  N.  J.  L.  495,  17  Atl. 
1083. 

18.  United  States.  ^  Town  of 
South  Ottawa   v.   Perkins,  94  U.    S. 
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so  far  as  is  necessary  to  determine  the  validity  and  constitutionality 
of  the  laws.^"  And  the  same  rule  has  been  applied  to  the  journals 
of  a  city  council.*"  Some  courts,  however,  refuse  to  notice  such 
journals,-^   but  this  seems  to  be  because  matters   there   appearing 


260;  Gardner  z'.  The  Collector,  6 
Wall.  499. 

Alabama.  —  Moog  v.  Randolf,  77 
Ala.  597. 

Arkansas.  —  VVorthen  z'.  Badgett, 
32  Ark.  496,  517;  Burr  v.  Ross  & 
Leitch,  19  Ark.  250. 

Florida.  —  State  v.  Hocker,  36 
Fla.  358,   18  So.  767. 

Indiana.  —  Evans  v.  Browne,  30 
Ind.  514,  overruling  Skinner  v. 
Deming,  2  Ind.  558;  Coleman  zr. 
Dobbins,  8  Ind.  156. 

Kansas.  —  Division  of  County  of 
Howard,  15  Kan.  194.  See  In  re 
Vanderberg,   28   Kan.   243. 

Louisiana.  —  Barnard  v.  Gall,  43 
La.  Ann.  959,   10  So.  5. 

Michigan.  —  Attorney-General  v. 
Rice,  64  Mich.  385,  31   N.  W.  203. 

Nebraska.  —  State  v.  McLelland, 
18  Neb.  236,  25  N.  W.  77,  53  Am. 
Rep.  814;  Webster  v.  City  of  Hast- 
ings, 56  Neb.  669,  77  N.  W.  127; 
State  z\  Frank,  60  Neb.  327,  83  N. 
W.  74,  s.  c.  61  Neb.  679,  85  N.  W. 
956. 

New  Hampshire.  —  Opinion  of  the 
Justices,  35  N.  H.  579;  Opinion  of 
the  Justices,  52  N.  H.  622. 

New  York.  — •  See  People  v.  Su- 
pervisors, 8  N.  Y.  317,  327. 

South  Carolina.  —  See  State  v. 
Piatt,  2  S.  C.   150,   16  Am.  Rep.  647. 

Tennessee.  —  See  Williams  v. 
State,   6   Lea   549. 

Utah.  —  Ritchie  r.  Richards,  14 
Utah  345,  47  Pac.  670. 

West  Virginia.  —  Osburn  v.  Stea- 
ley,  5  W.  Va.  85.  13  Am.  Rep.  640. 
Wisconsin.  —  Dane  Co.  v.  Rein- 
dahl,  104  Wis.  302,  80  N.  W.  438, 
citing  McDonald  v.  State,  80  Wis. 
407,  50  N.  W.  185. 

19.  People  V.  Mahaney,  13  Mich. 
481,  492,  per  Cooley,  J. ;  Board  of 
Supervisors  of  Ramsey  Co.  v.  Hee- 
nan,  2  Minn.  330;  Purdy  v.  People, 
4  Hill  (N.  Y.)  384;  Moody  v. 
State,  48  Ala.  115;  McDonald  v. 
State,  80  Wis.  407,  50  N.  W.  185. 
See  supra,  "  Laws,  etc.  —  Construc- 
tion, Validity  and  Constitutionality 
of  Law." 
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Only  So  Far  as  They  Affect  Val- 
idity or  Constitutionalty.  —  The 
journals  and  other  records  of  legis- 
lative bodies  required  to  be  kept  by 
the  fundamental  law  will  be  judi- 
cially noticed  in  so  far  as  they  may 
affect  the  validity  or  the  meaning 
and  proper  construction  of  an  act, 
but  no  further.  Portland  v.  Yick, 
44  Or.  439,  75  Pac.  706,  citing  State 
V.  Rogers,  22  Or.  348,  30  Pac.  74; 
Currie  v.  Southern  Pac.  R.  Co.,  21 
Or.  566,  28  Pac.  884. 

Where  two  laws  with  inconsistent 
provisions  were  approved  by  the 
governor  upon  the  same  day,  in  de- 
termining which  was  the  later  ex- 
pression of  the  legislative  will  the 
court  took  judicial  notice  of  the  leg- 
islative journals.  "  It  is  doubtless 
true  that  courts  will  not  ordinarily 
take  judicial  notice  of  the  legislative 
proceedings  as  shown  by  the  jour- 
nals of  the  different  houses ;  but  it 
is  equally  true  that  where  a  question 
is  presented  which  can  only  be  in- 
telligently decided  upon  information 
contained  in  such  journals  the  court 
of  its  own  motion  will  examine 
them,  if  necessary,  and  take  judicial 
notice  of  their  contents."  Somers 
z'.  State,  5  S.  D.  321,  58  N.  W.  804, 
citing  Edger  v.  Board,  70  Ind.  331 ; 
Blake  v.  National  Banks,  22,  Wall. 
(U.  S.)  307;  Fosdick  V.  Village  of 
Perrysburg,   14  Ohio  St.  472, 

20.  Journals  of  City  Council. 
Where  by  charter  the  common 
council  are  required  to  keep  a  jour- 
nal of  their  proceedings,  the  munici- 
pal courts,  in  determining  the  mean- 
ing and  validity  of  the  city  ordi- 
nances, will  take  judicial  notice  of 
such  journals  in  like  manner  and  for 
like  purposes  as  tjie  courts  of  the 
state  take  judicial  notice  of  the  jour- 
nals of  the  legislature,  but  any  rec- 
ords not  required  to  be  kept  in  the 
journal  will  not  be  noticed.  Port- 
land V.  Yick,  44  Or.  439,  75  Pac. 
706. 

21.  Auditor  v.  Haycrj^t,  14 
Bush  (Ky.)  284;  Green  v.  Weller, 
32  Miss.  650;  Burt  v.  Winona  &  St. 
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cannot  be  allowed  to  affect  the  validity  of  the  law,-  a  matter  else- 
where discussed.--'  And  in  some  jurisdictions,  though  the  legislative 
journals  may  be  considered  when  properly  introduced  in  evidence 
and  their  genuineness  judicially  noticed,  the  court  will  not  other- 
wise look  to  them.^* 

G.  Legislative  Resolutions.  —  A  joint  resolution  of  the  state 
legislature  is  judicially  noticed.^'^ 

H.  Official  1'koclamations  and  Orders. — The  public  procla- 
mations of  the  chief  executive  of  the  state^**  or  nation^^  are  judicially 


P.  R.  Co.,  31   Minn.  472,   18  N.  W. 
285. 

22.  See  Warner  v.  Beers,  23 
Wend.    (N.   Y.)    103. 

23.  See   article   "  Statutes." 

24.  Marean  v.  Stanley,  21  Colo. 
43,  39  Pac.  1086;  Illinois  C.  R.  Co. 
V.  Wren,  43  111.  77;  Grob  v.  Cush- 
man,  45  111.  119. 

"  It  may  also  be  said  that  courts 
may,  and  often  do,  take  judicial  no- 
tice of  the  journal  entries  of  the 
houses  of  the  general  assembly ;  at 
the  same  time  they  are  only  evidence 
upon  which  facts  are  to  be  deter- 
mined, though  upon  these  facts  the 
validity  of  a  law  may  ultimately  de- 
pend. This  evidence  should  be 
brought  before  the  court.  .  .  . 
The  revised  statutes  then  stand  as 
embodying  the  laws  of  the  state,  and 
it  devolves  upon  any  one  attacking 
the  validity  of  any  of  these  laws,  on 
the  ground  that  constitutional  re- 
quirements had  not  been  observed 
in  their  enactment,  to  prove  the  fact 
of  such  omissions  by  the  journal  en- 
tries. Courts  are  satisfied  to  take 
the  statutes  as  furnished  by  the  leg- 
islature and  give  them  full  faith 
and  credit,  without  seeking  in  each 
case  to  learn  from  the  legislative 
record  whether  that  act  was  passed 
legally  and  regularly."  State  v. 
Wray,   109  Mo.   594.   19  S.   W.  86. 

25.  McCarver  v.  Herzberg,  120 
Ala.  523,  25  So.  3. 

A  joint  resolution  of  the  legisla- 
ture requesting  the  attorney-general 
to  institute  a  suit  is  a  public  act 
which  will  be  judicially  noticed. 
State  V.  Delesdenier,  7  Te.\.  76. 

But  in  Simmons  v.  Jacobs,  52  Me. 
147,  the  court  refused  to  notice  a 
resolution  of  the  legislature  in  mak- 
ing up  its  pay  roll,  which  declared 
the  date  upon  which  the  session 
ended. 


A  paper  purporting  to  be  an  origi- 
nal joint  resolution  which  passed 
the  senate  and  house  of  the 
eighteenth  general  assembly  of  Iowa, 
and  which  had  not  been  in  legal 
custody,  but  was  produced  on  the 
street  three  years  after  the  legisla- 
tive action,  by  a  person  who  would 
not  permit  his  name  to  be  disclosed, 
and  whom  the  court  was  not  per- 
mitted to  know,  is  not  entitled  to 
judicial  notice.  Koehler  v.  Hill,  60 
Iowa  543,  641,  14  N.  W.  738,  15  N. 
W.  609. 

26.  Dowdell  v.  State,  58  Ind. 
22,3',  Casino  v.  State  (Tex.  Civ. 
App.),  34  S.  W.  760;  Wells  V.  Mis- 
souri Pac.  R.  Co.,  no  Mo.  286,  19 
S.  W.  530;  Dunning  v.  New  Albany 
&  S.  R.  Co.,  2  Ind.  437.  See  Moss 
V.  Sugar  Ridge  Twp.,  161  Ind.  417, 
68  N.  E.  896. 

The  proclamation  of  the  governor 
as  to  when  a  general  volume  of  bi- 
ennial statutes  takes  efifect  is  judi- 
cially noticed.  State  v.  Bailey,  16 
Ind.  46. 

In  Coeur  d'Alene  Consol.  &  Min. 
Co.  V.  Miners'  Union,  51  Fed.  260, 
the  court  took  judicial  notice  of  the 
proclamation  of  the  governor  of  the 
state  of  Idaho  because  it  was  a  pub- 
lic  document. 

A  proclamation  of  the  governor 
required  to  be  issued  by  statute  is 
judicially  noticed,  and  though  of- 
fered in  evidence  in  the  court  below 
need  not  be  set  out  in  the  bill  of 
exceptions.  Ragland  v.  Barringer, 
41   Ga.    114. 

27.  /;;  re  Greathouse,  4  Sawy. 
487,  2  Abb.  382,  ID  Fed.  Cas.  No. 
5741 ;  Morgan  v.  Nelson,  43  .-Ma. 
586.  See  Moore  v.  Perrott,  2  Wash. 
I  ;  United  States  v.  Beebe,  2  Dak. 
292,  II  N.  W.  505;  La  Rue  v.  Kan- 
sas Mut.  L.  Ins.  Co.,  68  Kan.  539, 
75  Pac.  494. 
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noticed,  as  arc  his  messages  and  public  communications-^  to  the 
legislative  body. 

Executive  Orders  and  decrees  issued  as  official  docunienls  are  taken 
cognizance  of  judicially.'-" 

13.  Courts.  —  Their  Jurisdiction,  Officers  and  Proceeding.  —  A. 
GenKRALLY.  —  The  existence  and  location  of  the  courts  of  the  state 
and  the  United  States  are  judicially  noticed  so  far  as  the  facts  appear 
from  the  public  law.-'" 

The  Judicial  System  of  Another  State  or  nation  is  judicially  known 
in  a  general  way  as  a  matter  of  general  knowledge  and  history.^^ 


The  President's  Annual  Message 
to  Congress  is  a  public  document  of 
which  the  courts  must  take  judicial 
notice.  Turner  v.  Patton,  49  Ala. 
406;  Cuyler  v.  Ferrill,  i  Abb.  169, 
6  Fed.   Cas.   No.  3523. 

In  The  Three  Friends,  166  U.  S. 
165,  the  court  took  judicial  notice  of 
a  statement  in  the  president's  annual 
message  to  congress  to  the  effect 
that  the  insurrection  in  Cuba  still 
continued. 

The  president's  proclamation  of 
December  25th,  1868,  granting  a 
pardon  and  amnesty  to  all  persons 
implicated  in  the  rebellion,  has  the 
force  of  public  law  and  must  be  ju- 
dicially noticed  by  the  courts.  Jen- 
kins V.  Collard,  145  U.  S.  546,  561 ; 
Armstrong  v.  United  States,  13 
Wall.    (U.   S.)    154. 

The  King's  Proclamation  of  War 
must  be  judicially  noticed.  Wells  v. 
Williams,  Salk.  46,  i  Ld.  Raym. 
(  Eng. )    282. 

28.  Proclamations,  messages  and 
public  communications  of  the  gov- 
ernor to  the  legislature  are  judicially 
noticed.  Casino  v.  State  (Tex.  Civ. 
App.),  34  S.  W.  769,  citing  Wells 
V.  Missouri  P.  R.  Co.,  no  Mo.  286, 
ig  S.  W.  530;  Prince  v.  Skillin,  71 
Me.  361 ;  Wells  v.  Missouri  Pac.  R. 
Co.,  no  Mo.  286,  19  S.  W.  530. 

29.  The  executive  order  signed 
by  the  president  of  the  United  States 
setting  apart  certain  lands  as  the  In- 
dian reservation  was  judicially  no- 
ticed in  Apis  V.  United  States,  88 
Fed.  931,  citing  Jenkins  v.  Collard, 
145  U.  S.  546;  Jones  V.  United 
States,  137  U.  S.  202;  Caha  v. 
United  States,  152  U.  S.  211.  See 
also  United  States  v.  Beebe,  2  Dak. 
292,   II    N.  W.   505. 

Code  Provision —  The  executive 
orders   creating   Ft.    Missoula    reser- 
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vation  are  judicially  noticed  under 
§31501  Code  Civ.  Proc  State  v. 
Tully    (Mont.),  78   Pac.   760. 

The  General  Instructions  of  the 
Surveyor-General  for  the  states  of 
Illinois  and  Missouri  were  judicially 
noticed  in  support  of  a  judgment 
which  was  manifestly  for  the  right 
party.  Campbell  v.  Wood,  116  Mo. 
196,  22  S.  W.  796.  But  see  Hens- 
ley  V.  Tarpey,  7  Cal.  238. 

30.  Tucker  v.  State,  1 1  Md.  322; 
Headman  v.  Rose,  63  Ga.  458;  Han- 
cock V.  Worcester,  62  Vt.  106,  18 
Atl.   1041. 

The  supreme  court  has  judicial 
knowledge  of  the  various  district 
courts,  where  and  when  they  are  re- 
quired to  be  held,  as  well  as  the 
judges  and  clerks  respectively  of 
these  courts.  Board  of  Com'rs  v. 
Shaffner,    10  Wyo.    181,  68   Pac.    14. 

The  appellate  court  judicially 
knows  that  the  circuit  courts  are 
bound  by  statute  to  hold  their  ses- 
sions at  the  county  seat.  Stone  v. 
Halstead,  62  Mo.   App.    136. 

A  state  court  judicially  knows  the 
county  within  the  state  in  which  a 
federal  circuit  court  sits.  State  v. 
Fraker,  148  Mo.  143,  49  S.  W.   1017. 

Where  it  was  contended  that  the 
complaint  which  was  sworn  to  by 
the  clerk  of  a  municipal  court  of  the 
city  of  Boston  in  the  county  of  Suf- 
folk did  not  appear  to  have  been 
sworn  to  in  the  commonwealth,  it 
was  held  that  the  court  was  bound 
to  judicially  notice  not  only  the  ex- 
istence of  the  court  named,  but  also 
its  local  situation  and  jurisdiction  in 
a  city  and  county  within  the  limits 
of  the  commonwealth.  Com.  v.  Des- 
mond, 103  Mass.  445,  distinguished 
in  Com.  v.   Fay,   126  Mass.  235. 

31.  See  supra,  "  Matters  of  His- 
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B.  Jurisdiction.  —  a.  Its  Own  Jurisdiction. — Every  court  is 
bound  to  take  notice  of  both  the  subject-matter  and  territory  over 
which  its  jurisdiction  extends,''-  even  though  the  law  determining 
its  jurisdiction  might  not  otherwise  be  noticed.'''' 

b.  Of  Other  Courts.  —  (1.)  Domestic  Courts.  —  Courts  judicially 
notice  both  the  nature  and  extent  of  the  jurisdiction  of  other  courts 
of  their  own  state  or  country  in  so  far  as  they  appear  from  public 
laws.^* 


tory,"  "  Foreign  Laws,"  "  Common 
Law." 

In  Dozier  v.  Joyce,  8  Port.  (Ala.) 
303,  the  court  took  judicial  notice 
of  the  fact  that  there  must  be  a 
court  in  South  Carolina  where  wills 
must  be  proved  and  recorded.  "  All 
courts  of  the  United  States  take  ju- 
dicial notice  that  tribunals  are  es- 
tablished in  the  several  states  for  the 
adjustment  of  controversies  and  the 
ascertainment  of  rights." 

The  exchequer  in  Wales  is  judi- 
cially known  to  be  a  court.  Tregany 
V.  Fletcher,  i  Ld.  Rayn^  (l5ig.) 
154. 

32.  Rogers  v.  Cady,  104  Cal.  288, 
38  Pac.  81,  43  Am.  St.  Rep.  100; 
Wright  V.  Phillips,  2  Greene  (Iowa) 
191 ;  State  v.  Thibodaux,  49  La. 
Ann.  15,  21  So.  127;  State  v.  Schles- 
singer,  38  La.  Ann.  564;  Bretz  v. 
Mayor  Etc.  of  New  York,  35  How. 
Pr.    (N.   Y.)    130. 

Where  the  office  of  district  judge 
is  in  controversy,  the  court  judicially 
knows  as  a  matter  of  law  that  the 
office  is  lucrative  to  an  extent  suffi- 
cient to  give  the  court  jurisdiction, 
where  its  jurisdiction  is  limited  to 
controversies  involving  matters  of 
more  than  $100  in  value.  McKin- 
ney  v.    O'Connor,    26    Tex.    5. 

The  court  takes  judicial  notice  of 
the  rate  of  taxation  fixed  by  general 
law  for  state  purposes,  and  where 
the  aggregate  amount  for  both  state 
and  county  taxes  is  set  out,  for  the 
purpose  of  determining  its  jurisdic- 
tion the  court  can  determine  the 
amount  of  the  county  taxes  by  sub- 
traction. Texas  Land  and  Cattle 
Co.  V.  Hemphill  Co.  (Tex.  Civ. 
App.),  61  S.  W.  333- 

33.  Bretz  v.  The  Mayor  Etc.  of 
City  of  New  York,  35  How.  Pr. 
(N.  Y.)  130,  citing  People  v.  Mc- 
Cann,  16  N.  Y.  61. 

In    Miller    v.    Matthews,    87    Md. 


464,  478,  40  Atl.  176,  a  statute  em- 
powering a  particular  corporation  to 
become  sole  surety  of  persons  hold- 
ing places  of  trust  in  the  state  or 
local  governments  or  upon  appeal 
bonds,  and  wherever  by  law  two  or 
more  sureties  are  required,  and  mak- 
ing it  lawful  for  any  court,  register, 
clerk  or  other  officer  to  approve 
such  corporation  as  sole  surety  in 
all  such  cases,  was  held  to  be  a  stat- 
ute which  the  courts  must  judicially 
notice.  "  This  statute,  we  think, 
authorizes  the  performance  of  such  a 
duty  by  the  courts  of  this  state  as 
requires  of  them  that  they  take  judi- 
cial notice  of  its  provisions.  .  .  . 
It  is  well  settled  that  courts  must 
take  judicial  notice  of  their  own  of- 
ficers. ...  It  follows,  we  think, 
that  a  statute  authorizing  the  per- 
formance of  certain  duties  devolving 
upon  its  officers  and  equally  upon 
itself  should  receive  judicial  notice, 
especially  where  such  duty  relates 
to  the  regularity  of  its  proceedings." 

A  Municipal  Charter  by  which  a 
superior  court  is  constituted  a  spe- 
cial tribunal  in  certain  cases  must 
be  judicially  noticed  by  such  court 
without  regard  to  whether  the  char- 
ter is  a  public  or  private  law.  Chapp 
V.   City  of   Hartford,  35   Conn.   66. 

34.  State  v.  Dobson,  135  Mo.  i, 
36  S.  W.  238;  State  V.  Green,  52  S. 
C.  520,  30  S.  E.  683 ;  Nelson  v.  Ladd, 
4  S.  D.  I,  54  N.  W.  809;  State  v. 
Bunker,  7  S.  D.  639,  65  N.  W.  33; 
Vahle  V.  Brackenseik,  145  111.  231, 
34  N.  E.  524- 

Acts  Done  on  land  Occupied  by 
United  States — The  state  courts, 
in  determining  the  jurisdiction  of 
acts  committed  upon  land  or  prop- 
erty occupied  by  the  United  States, 
cannot  take  judicial  notice  whether 
such  occupation  is  by  virtue  of  a 
lease,  or  by  purchase  with  the  con- 
sent   of   the    legislature.      People   v. 
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(2.)  Foreign  Courts.  —  The  jurisdiction  of  a  foreign  court  being 
dcpcmlcnt  on  foreign  law  cannot  be  judicially  noticed,  except  to 
the  extent  that  it  is  a  matter  of  common  knowledge/'''  or  when 
required  by  statute.''"  In  some  cases,  however,  courts  have  taken 
cognizance  judicially  from  the  name  of  a  foreign  court,  whether  it 
was  a  court  of  general  jurisdiction.-'^ 


Collins,  105  Cal.  504,  39  Pac.  16. 
But  see  Baker  v.  State  (Tex. 
Cnni.),  83  S.  W.  1 122. 

Justice  Court.  —  State  v.  Higgins, 
124  Mo.  640,  28  S.  W.  178;  Good- 
sell  V.  Leonard,  23  Mich.  374. 

The  jurisdiction  of  justice  courts 
conferred  by  statute  is  judicially  no- 
ticed, but  not  that  a  particular  jus- 
tice court  was  so  located  as  to  have 
jurisdiction  in  a  particular  case. 
Olmstead  v.  Thompson,  91  Ala.  130, 
8  So.  755- 

The  Jurisdiction  of  a  Court  of 
Admiralty  must  be  judicially  no- 
ticed by  the  courts  of  common  law. 
Place  V.   Potts,  8  Exch.   705. 

35.  See     supra,    "  Foreign     Law." 
In  Hill  V.  Taylor,  77  Tex.  295,   14 

S.  W.  366,  it  was  held  that  the  court 
could  not  judicially  know  that  "an 
associate  judge  of  the  sixth  judicial 
district  in  the  state  of  Maryland " 
was  a  ''judge  of  the  superior  court 
of  record "  within  the  meaning  of 
the  latter  expression  as  used  in  a 
statute  authorizing  the  introduction 
of  deeds  executed  abroad  and 
acknowledged  before  a  judge  of  a 
superior  court  of  record. 

36.  The  corporation  court  of  the 
city  of  Lynchburg,  Virginia,  is  ju- 
dicially known  to  be  a  couft  of  rec- 
ord, the  court  being  entitled  to  con- 
sult the  Virginia  Code  or  other  law 
book  for  information  by  virtue  of 
§4,  ch.  13,  of  the  Code.  Hcffer- 
nan  v.  Harvey,  41  W.  Va.  766,  24 
S.  E.  592. 

37.  The  Supreme  Court  of  an- 
other state  is  judicially  known  to  be 
a  court  of  general  jurisdiction. 
Shotwell  V.  Harrison.  22  Mich.  410 
(supreme  court  of  Massachusetts)  ; 
Tarvis  v.  Robinson,  21  Wis.  530,  94 
Am.  Dec.  560.  And  a  court  of  rec- 
ord; Morse  v.  Hewett,  28  Mich. 
481  (supreme  court  in  New  York)  ; 
Munroe  v.  Eastman,  31  Mich.  283. 
Contra,  see  Tessier  v.  Englehart,  18 
Neb.    167.  24  N.  W.  734- 

The     Circuit     Court      of     Boone 

voL  vn 


county,  Indiana,  is  judicially  known 
to  the  courts  of  Nebraska  to  be  a 
court  of  general  jurisdiction. 
Specklemeyer  v.  Dailey,  2^  Neb.  loi, 
36  N.  \V.  356,  distinguishing  Tessier 
V.  Englehart,  18  Neb.  167,  24  N. 
W.  734,  on  the  ground  that  there 
was  nothing  in  the  term  "  superior 
court  "  of  Cook  county,  Illinois, 
which  would  indicate  that  it  was  a 
court   of   general   jurisdiction. 

In  an  action  upon  a  judgment 
which  it  was  alleged  had  been  re- 
covered "  in  the  circuit  court  of 
Kent  county,  state  of  Michigan,"  it 
was  judicially  noticed  that  the  court 
thus  described  was  one  of  general 
jurisdiction.  "  We  all  know  that 
the  circuit  courts  of  the  several 
states  are  courts  of  general  jurisdic- 
tion, as  well  as  we  know  that  courts 
of  justices  of  the  peace  are  not;  and 
why  should  judges  assume  a  degree 
of  ignorance  on  the  bench  which 
would  be  unpardonable  in  them 
when  off  of  it  ?  "  Jarvis  v.  Robin- 
son, 21    Wis.   530,  94  Am.  Dec.   560. 

The  circuit  court  of  Cook  county, 
Illinois,  is  judicially  known  to  be  a 
court  of  general  jurisdiction  because 
of  its  name.  Kunze  v.  Kunze,  94 
Wis.  54,  68  N.  W.  391- 

The  circuit  court  of  the  city  of 
St.  Louis  is  judicially  known  to  have 
jurisdiction  to  grant  a  divorce,  both 
because  in  determining  the  faith  and 
credit  to  be  given  to  a  judgment  in 
a  sister  state  its  laws  are  judicially 
noticed,  and  also  because  of  the 
name  of  the  court.  Trowbridge  v. 
Spinning,  23  Wash.  48,  62  Pac.  12s, 
83  Am.  St.  Rep.  806,  54  L.  R.  A. 
204. 

County  Court Courts  of  Ala- 
bama cannot  take  judicial  notice  that 
the  county  court  of  a  county  in 
Florida  is  a  court  of  record.  Holly 
V.   Bass,   68  Ala.  206. 

Courts  of  Wisconsin  cannot  take 
judicial  notice  of  the  fact  that  there 
are  county  judges  in  the  state  of 
New    York,   or   that   they    have   au- 
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C.  Terms  and  Sessions  of  Courts.  —  Every  court  takes  notice 
from  its  own  records  of  the  date  and  duration  of  its  own  sessions, 
adjournments  and  vacations,''*  but  another  tribunal  can  take  judicial 
cognizance  of  these  facts  only  so  far  as  they  are  determined  by  public 
law."'®  To  the  extent,  however,  that  they  are  provided  for  by 
public  laws,  the  dates  of  the  commencement  and  termination  of  the 
terms  or  sessions  of  the  various  courts  of  the  state  are  judicially 
known/" 


thority  to  administer  oaths.  Fellows 
V.  President  &  Trustees  of  Menasha, 
II    Wis.  558. 

Justice  Court  judicially  known  to 
be  a  court  of  limited  jurisdiction. 
Jarvis  v.  Robinson,  21  Wis.  530,  94 
Am.  Dec  560. 

Contra.  —  Courts  of  Ohio  do  not 
judicially  know  that  a  justice's 
court  in  Michigan  is  not  a  court  of 
record.  Pelton  v.  Platner,  13  Ohio 
209,   42   Am.    Dec.    197. 

38.  Hadley  v.  Bernero,  97  Mo. 
App.  314,  71  S.  W.  451,  citing  Rob- 
inson V.  Walker,  45  Mo.  117;  Bauer 
V.  Cabanne,  11  Mo.  App.  114;  Dud- 
ley V.  Barney,  4  Kan.  App.  122,  46 
Pac.  178;  Kent  v.  Bierce,  6  Ohio 
336. 

The  supreme  court  judicially  no- 
tices the  times  when  and  the  places 
where  its  sessions  are  to  be  held 
according  to  law.  Kidder  v.  Blais- 
dell,  45   Me.  461,  470. 

39.  Hadley  v  Bernero,  97  Mo. 
App.  314,  71  S.  W.  451. 

40.  United  States.  —  Ledbetter  v. 
United  States,  108  Fed.  52. 

Alabama.  —  Lindsay  v.  Williams, 
17  Ala.  229;  Anderson  v.  Dickson, 
8  Ala.  72i2 ',  Rodgers  v.  State,  50  Ala. 
102;  Bethune  v.  Hale,  45  Ala.  522; 
Caulfield  v.  Finnegan,  114  Ala.  39, 
46,  21   So.  484. 

Arkansas.  —  State  v.  Hammett,  7 
Ark.  492. 

California.  —  Talbert  v.  Hopper, 
42  Cal.  397. 

Colorado.  —  Cooper  v.  American 
Cent.  Ins.  Co.,  3  Colo.  318;  Van 
Duzer  v.  Towne,  12  Colo.  App.  4, 
55  Pac.  13. 

District  of  Columbia.  —  Lanckton 
V.  United  States,  18  App.  D.  C.  348, 
362. 

Indiana.  —  Morgan  v.  State,  12 
Ind.  448;  Buckinghouse  v.  Gregg,  19 
Ind.  40T  ;  Lewis  v.  Wintrode,  76 
Ind.   13;  McGinnis  v.  State,  24  Ind. 


500;  Spencer  v.  Curtis,  57  Ind.  221; 
Wallace  v.  Ransdall,  90  Ind.  173 ; 
Rogers  v.  Venis,  137  Ind.  221,  36 
N.  E.  841 ;  Taylor  v.  Canady,  155 
Ind.  671,  57  N.  E.  524,  s.  c.  59  N.  E. 
20;  Anderson  v.  Anderson,  141  Ind. 
567,  40  N.  E.  131,  1082;  Moss  V. 
Sugar  Ridge  Twp.,  161  Ind.  417,  68 
N.  E.  896;  Indiana  Mut.  Bldg.  &  L. 
Ass'n  V.  Paxton,  18  Ind.  App.  304, 
47  N.  E.  1082. 

loiaa.  —  Upton  v.  Paxton,  72  Iowa 
295,  2,i  N.  W.  77Z. 

Massachusetts.  —  Com.  v.  Stevens, 
142  Mass.  457,  8  N.  E.  344- 

Michigan.  —  Williams  v.  Hubbard, 
I  Mich.  446;  Tromble  v.  Hoffman, 
130  Mich.  676,  90  N.  W.  694,  citing 
Ledyard  v.  Auditor-General,  121 
Mich.  56,  79  N.  W.  918;  Roberts  z\ 
Loxley,  121  Mich.  63,  79  N.  W.  978. 

Missouri.  —  Harwooci  v.  Toms, 
130  Mo.  225,  2,2  S.  W.  666;  State  v. 
Broderick,  70  AIo.  622;  State  v. 
Pope  (Mo.  App.),  85  S.  W.  633. 

North  Carolina.  —  Foster  v.  Frost, 
5   N.   C.  424. 

South  Carolina.  —  Barnwell  v. 
Marion,  58  S.  C.  4.S9,  36  S.  E.  818. 

Tennessee.  —  Pugh  v.  State,  2 
Head  227;  Coover  v.  Davenport,  i 
Heisk.  368. 

Texas.  —  Davidson  v.  Peticolas, 
34  Tex.  27;  Accousi  v.  Stowers  Fur- 
niture Co.  (Tex.  Civ.  App.),  83  S. 
W.  1104;  Loveless  v.  State  (Tex. 
Crim.),  49  S.  W.  601. 

Virginia.  —  Thomas  v.  Com.,  90 
Va.  92,   17  S.  E.  788. 

West  Virginia.  —  State  v.  Maier, 
36  W.   Va.   757,   770,   15   S.   E.  991- 

Wyoming.  —  Board  of  Com'rs  v. 
Shaffner,  10  Wyo.  181,  68  Pac.  14; 
Donovan  v.  Territory,  3  Wyo.  91,  2 
Pac.  532. 

When  the  Month  in  Which  a 
Judgment  Was  Rendered  is  known, 
the  court  will  take  judicial  knowl- 
edge  of   the    term    of  the   court    at 
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D.  Rules  of  Court.  —  A  court  judicially  notices  its  own  rules,*' 
but  not  those  of  another  court,"^  hence  an  appellate  tribunal  will 
not  take  notice  of  the  rules  of  the  court  appealed  from.*^ 

E.  Mattkks  Rklating  to  Judicial  Business  and  Litigation. 
Judicial  coq^nizancc  may  be  taken  of  well-known  facts  concerning 
the  conduct  of  judicial  business,  such  as  the  conp^estion  of  cases  in 
a  particular  court/^    the   ordinary,   proper  and   usual   expense   of 


which  the  judgment  was  rendered. 
Durre  v.  Brown,  7  Ind.  App.  127,  34 
N.  E.  577;  Taylor  v.  Canady,  155 
Ind.  671,  57  N.  E.  524. 

When  the  Commencement  Only  is 
fixed  by  law  the  duration  or  date  of 
expiration  of  the  term  or  session 
cannot  be  judicially  known.  Ex  parte 
Vincent,  43  Ala.  402;  Harrison  v. 
Meadors,  41  Ala.  274;  Scruton  v. 
Hall,  6  Kan.  App.  714,  50  Pac.  964; 
Dudley  v.  Barney,  4  Kan.  App.  122, 
46  Pac.  178;  Hadley  v.  Bernero,  97 
Mo.  App.  314,  71  S.  W.  451  ;  Kent 
V.  Bierce,  6  Ohio  336,  352;  Gilliland 
v.  Sellers,  2  Ohio  St.  223. 

But  where  the  record  shows  that 
the  court  was  in  session  on  a  date 
anterior  to  the  date  of  the  commence- 
ment of  the  next  term  the  court  must 
judicially  know  that  the  preceding 
term  had  not  ended.  Schlitz  Brew. 
Co.  V.  Duncan,  6  Kan.  App.  178,  51 
Pac.  310. 

Where  the  Supreme  Court  Ap- 
points the  Terms  the  district  courts 
will  take  judicial  notice  of  them. 
Fredericks  v.  Davis,  6  Mont.  460,  13 
Pac.  125. 

Terms  of  Justices'  Courts  Fixed  by 

Commissioners'     Court .  In     Swin- 

born  V.  Johnson  (Tex.  Civ.  App.), 
24  S.  W.  567,  the  court  says  that  it 
cannot  take  judicial  notice  of  the  or- 
ders of  the  commissioners'  courts  fix- 
ing the  terms  of  the  justices'  courts 
in    their    respective    counties. 

41.  Davis  V.  Standish,  26  Hun 
(N.   Y.)    608. 

42.  Rules  of  court  made  by  the 
state  courts  will  not  be  judicially  no- 
ticed by  the  federal  courts.  Yarnell 
V.  Pelton,  104  Fed.  161 ;  Randall  v. 
The  New  England  Order  of  Protec- 
tion,  118  Fed.  782. 

In  England. —  The  rules  of  prac- 
tice of  a  new  court  called  the  court 
of  review  not  being  fixed  by  statute 
cannot  be  judicially  noticed,  although 
the  practice  of  the  superior  courts  at 
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Westminster  which  have  existed  for 
centuries  are  judicially  known.  Van 
Sandau  v.  Turner,  6  Ad.  &  EI.  (N. 
S.)   772,^  51  E.  C.  L.  772. 

43.  California.  —  Sweeney  v. 
Stanford,  60  Cal.  362,  per  Sharpstein, 
J. ;  Cutter  v.  Caruthers,  48  Cal.  178. 
See  Warden  v.  Mendocino  Co.,  3a 
Cal.   655. 

Colorado.  —  Liggett  v.  People,  26 
Colo.  364,  58  Pac.  144;  Kindel  v.  Le 
Bert,  23  Colo.  385,  48  Pac.  641,  58 
Am.  St.  Rep.  234. 

Illinois.  —  Kessel  v.  O'Sullivan,  60 
111.  App.  548;  Gudgeon  v.  Casey,  6z 
111.  App.  599;  Harrigan  v.  Turner,  53 
111.  App.  292,  citing  Anderson  v. 
McCormick,  129  111.  308,  21  N.  E.  803. 

Indiana.  —  See  Rout  v.  Ninde,  118 
Ind.   123,  20  N.  E.  704. 

Kansas.  —  Mcintosh  v.  Commis- 
sioners of  Crawford  Co.,  13  Kan.  171. 

Kentucky.  —  Cornelieson  v.  Fou- 
shee,  loi  Ky.  257,  19  Ky.  L.  Rep. 
417,  40  S.   W.  680. 

Louisiana.  —  State  v.  Arbuno,  105 
La.  719,  30  So.   163. 

Maryland.  —  Cherry  v.  Baker,  17 
Md.  75- 

Nebraska.  —  Dunn  v.  Bozarth,  59 
Neb.  244,  80  N.  W.  811. 

In  the  Absence  of  Evidence  It  Is 
Presumed  that  the  court  acted  in 
conformity  with  its  own  rules. 
Cherry  v.  Baker,  17  Md.  75. 

Rules  of  Court  of  Chancery.  —  In 
reviewing  the  decrees  and  orders  of 
the  court  of  chancery,  the  court  of 
appeals  takes  judicial  notice  of  the 
general  practice  of  the  chancery 
court,  and  the  rules  regulating  the 
proceedings  under  which  such  de- 
crees and  orders  were  passed.  Oliver 
V.  Palmer,  11  Gill  &  J.  (Md.)  426, 
440;   Contee  v.   Pratt,  9  Md.  67. 

44.  Jacksonville  M.  &  P.  R.  & 
Nav.  Co.  V.  Hooper,  85  Fed.  620,  ju- 
dicially noticing  the  fact  that  the 
docket  of  the  supreme  court  of  the 
United    States    was   so   clogged   with 
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litigation/"  and  the  difificulty  frequently  experienced  by  counsel 
in  attending  to  causes  pending  in  different  courts  sitting  at  the 
same  time.*" 

F.  Grand  Juriks  are  not  judicially  noticed/^  The  minutes  of 
their  proceedings,  however,  which  have  been  filed  with  the  clerk  of 
the  court  become  part  of  the  records  of  which  notice  is  taken.** 
The  method  of  impaneling  the  grand  jury  and  the  term  for  which 
they  are  selected  are  judicially  known  to  the  appellate  court.*" 

G.  Judicial  RivCokds  and  Proceedings. — a.  In  Same  Court. 
(1.)   In  Same  Case  or  Proceeding.  — A  court  takes  notice  of  the  record^" 


accumulation  of  causes  that  about 
four  years  would  elapse  before  a 
hearing  could  be  secured  in  ordinary 
cases. 

45.  In  Electric  Gas  Lighting  Co. 
V.  Wollensak,  70  Fed.  790,  the  court 
took  judicial  notice  of  the  fact  that 
usual  and  ordinary  expenses  of  car- 
rying to  a  conclusion  an  infringe- 
ment suit,  exclusive  of  taxable  costs, 
would   exceed  the   sum   of  $261. 

46.  Hearson  v.  Graudine,  87  111. 
115.  See  also  Wight  v.  Wolff,  112 
Ga.    169,   37    S.    E.   395- 

47.  "  Though  we  are  bound  to 
take  judicial  notice  of  the  various 
courts  established  by  law  and  of  the 
judges  presiding  over  them,  yet  it  is 
different  in  the  case  of  bodies  not 
continuous  in  their  nature,  but  sum- 
moned from  time  to  time,  who  are  to 
be  summoned  in  a  manner  specifically 
provided,  and  after  being  summoned 
are  to  be  organized  and  sworn  be- 
fore they  can  proceed  with  their  du- 
ties. In  the  case  of  such  bodies,  ju- 
dicial notice  cannot  be  taken  that  all 
prerequisites  have  been  complied 
with.  The  commitment  simply  states 
that  the  grand  jury  came  into  court. 
It  should  have  gone  further  and  set 
forth  that  the  jury  of  the  people  of 
the  state  of  New  York,  etc.,  had  been 
duly  impaneled  and  sworn,  etc." 
Matter  of  Hackley,  21  How.  Pr.  (N. 
Y.)    103. 

48.  State  v.  Schilling,  14  Iowa  455. 
The   Grand   Jury    is    a    component 

part  of  the  court  by  which  it  is  or- 
ganized, and  its  presentments  regu- 
larly returned  and  filed  become  a 
part  of  the  proceedings  of  the  court 
itself  of  which  consequently  the 
court  will  take  judicial  notice  at  the 
term  at  which  they  are  so  returned 
and  filed.  Overton  v.  State,  60 
Ala.  7Z- 


49.  Dorman  v.  State,  56  Ind.  454. 
But  see  State  v.  Fenderson,  28  La. 
Ann.  328. 

The  court  will  take  judicial  notice 
that  the  grand  jury  was  publicly 
drawn  in  the  manner  required  by 
law.  United  States  v.  Greene,  113 
Fed.  683. 

50.  England.  —  Craven  v.  Smith, 
4  Exch.   Cas.   146. 

United  States.  —  In  re  Bennett,  84 
Fed.  324;  In  re  Boardman,  169  U. 
S.  39-. 

California.  —  Hollenbach  v.  Schna- 
bel,  loi  Cal.  312,  35  Pac.  872,  40  Am. 
St.  Rep.  57. 

Florida.  —  McNish  v.  State,  36  So. 
176. 

Illinois.  —  Evans  v.  People,  27  111. 
App.  616;  Bank  of  Montreal  v.  Tay- 
lor, 86  111.  App.  388 ;  People  v.  Shaw, 
13  111-  581. 

loii'a.  —  State  v.  Olds,  106  Iowa 
no,  76  N.  W.  644. 

Kansas.  —  Thayer  v.  Honeywell,  7 
Kan.  App.  548,  51   Pac.  929. 

Kentucky.  —  National  Bank  of 
Monticello  v.  Bryant,  13  Bush  419. 

MassaclniseHs.  —  Guild  v.  Richard- 
son, 6  Pick.  364. 

Missouri.  —  State  v.  Ulrich,  no 
Mo.  350,  19  S.  W.  656. 

Nebraska.  —  State  v.  Boyd,  34 
Neb.  435,  51   N.  W.  964. 

Utah.  —  State  v.  Bates,  22  Utah 
65,  61  Pac.  90s,  83  Am.  St.  Rep.  768. 

Vermont.  —  Dewey  v.  St.  Albans 
Trust  Co.,  60  Vt.  I,  12  Atl.  224,  6 
Am.   St.   Rep.  84. 

See  McClain  v.  Williams,  10  S.  D. 
332,  73  N.  W.  72,  43  L.  R.  A.  287. 

The  Process  and  Return  by  which 
it  has  acquired  jurisdiction  need  not 
be  put  in  evidence.  Stewart  v.  Ros- 
engren,  66  Neb.  445,  92  N.  W.  586. 
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in  the  pending:  case,  of  all  the  plcadin.u;s  filed  therein"'  and  the  pro- 
ceedings theretofore  taken,"  except  those  unauthorized  by  law.'*'' 
This  is  a  duty  of  the  court  which  must  be  performed  without  any 


The  Minutes  of  the  Testimony  of 
a   Witness   Before    the    Grand    Jury 

taken  by  the  clerk  of  the  grand  jnry 
and  presented  with  the  indictment, 
form  part  of  the  records  of  the  court 
which  will  be  judicially  noticed  on 
the  trial  of  the  indictment.  State  v. 
Schilling,  14  Iowa  455. 

The  Filing  Mark  or  indorsements 
by  the  clerk  of  the  court  upon  a 
complaint  showing  the  date  when  it 
was  filed  are  judicially  noticed.  Com. 
V.  Snowden,  i  Brewst.  (Pa.)  218; 
Zug  V.  Forgan  (Neb.),  90  N.  W. 
129;  Yell  V.  Lane,  41  Ark.  53;  Chap- 
man V.  Currie,  51  Mo.  App.  40;  Van 
Hook  V.  Whitlock,  7  Paige  Ch.  (N. 
Y.)  272,,  382.  But  facts  shown  by 
unauthorized  indorsements  cannot  be 
noticed.  Watkins  v.  Martin,  69  Ark. 
311.  65   S.   W.    103,  425. 

An  Indictment  Which  Has  Been 
Quashed  is  still  a  part  of  the  record 
which  will  be  judicially  noticed  on 
the  trial  of  a  subsequent  indictment, 
the  latter  being  merely  a  continua- 
tion of  the  proceedings  under  the 
first.  State  v.  Daugherty,  106  Mo. 
182,  17  S.  W.  303- 

A  Stipulation  between  the  parties 
entered  of  record  will  be  judicially 
noticed.  State  v.  Olds,  106  Iowa  no, 
76  N.  W.  644. 

In  Taxing  Costs  for  the  attendance 
of  a  party  the  court  takes  judicial 
notice  from  the  writ  and  other  pa- 
pers in  the  case  of  whether  the  de- 
fendant appeared  and  answered  to  the 
action,  and  of  the  distance  and  situa- 
tion of  the  place  where  the  party  en- 
titled to  tax  for  travel  resides. 
Fabyan  v.  Russell,  38  N.  H.  84. 

On  the  Trial  of  a  Joint  Indict- 
ment of  two  persons  in  which  there 
has  been  no  severance,  the  plea  of 
guilty  of  one  of  such  persons  is  ju- 
dicially noticed  in  determining  his 
competency  as  a  witness.  State  v. 
Jackson,   106  Mo.   174,   17  S.  W.  301. 

Although  a  Court  Sits  at  Two 
or  More  Places  in  the  same  district 
it  is  the  same  court,  and  while  sit- 
ting at  one  place  takes  judicial  no- 
tice of  its  proceedings  while  sitting  at 
the  other  place  the  same  as  though 
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it   sat    in   but    one   place.     Bohart   v. 
Hull,  2  Ind.  Tcr.  45,  47  S.  W.  306. 

The  New  York  Supreme  Court  at 
General  Term  can  take  judicial  no- 
tice of  an  order  made  in  the  same 
proceedings  by  the  ^supreme  court  at 
special  term.  People  ex  rcl.  Piatt  v. 
Rice,  80  \\\m  437,  30  N.  Y.  Supp.  457. 
Facts  Shown  by  '  the  Record. 
Baron  v.  Baum,  44  La.  Ann.  295,  10 
So.  766;  Stephenson  v.  Allison,  123 
Ala.  439,  451,  26   So.  290. 

51.  Bailey  v.  Kerr,  180  111.  412,  54 
N.  E.  165;  Secrist  v.  Petty,  109  III. 
188;  Crosby  v.  Bonnowsky,  29  Tex. 
Civ.  App.  455,  69  S.  W.  212;  Searls 
V.  Knapp,  5  S.  D.  325,  58  N.  W. 
807,  49  Am.  St.  Rep.  873;  McNulta 
V.  Lockridge,  2^  111.  App.  86. 

52.  Secrist  v.  Petty,  109  111.  188; 
Bailey  v.  Kerr,  180  111.  412,  54  N.  E. 
165 ;  Searls  v.  Knapp,  5  S.  D.  325,  58 
N.  W.  807,  49  Am.  St.  Rep.  873; 
Castro  V.  Whitlock,  15  Tex.  437; 
State  V.  Bates,  22  Utah  65,  61  Pac 
905,  83  Am.  St.  Rep.  768 ;  In  re  Rees, 
39  Minn.  401,  40  N.  W.  370;  Hollen- 
bach  V.  Schnabel,  loi  Cal.  312,  35 
Pac.  872,  40  Am.  St.  Rep.  57.  ("  It 
may  be  said  generally  that  when  nec- 
essary for  the  administration  of  jus- 
tice in  a  given  case  the  court  will 
take  such  notice  of  all  previous  and 
undisputed  proceedings  therein  as 
appear  of  record,  certified  or  authen- 
ticated as  required  by  law,  and  re- 
quired by  law  to  be  on  file  or  of  rec- 
ord in  the  cause.") 

In  a  Criminal  Prosecution  the 
court  should  take  judicial  notice  of 
the  prior  proceedings  in  the  same 
case,  including  those  which  occurred 
before  the  examining  magistrate. 
State  V.  Stevens,  56  Kan.  720,  44  Pac. 
992. 

Presentments  of  Grand  Jury. 
See  supra,  "  Grand  Juries." 

53.  On  the  trial  of  an  appeal  from 
the  award  of  commissioners  in  con- 
demnation proceedings,  a  deposit  of 
the  amount  awarded  with  the  clerk 
of  the  court  and  the  terms  ufon 
which  the  deposit  was  made  need  not 
be  judicially  noticed  by  the  court, 
since  such  proceeding  is  not  author- 
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request  from  the  parties.''*  A  court  must  take  judicial  notice  of  its 
own  official  acts  in  the  prog^ress  of  the  case  pending  before  it,  and 
may  act  upon  its  personal  knowledge  of  such  matters. '^^' 

The  Minutes  of  court  in  the  pending  case  need  not  be  ofifered  in 
evidence.'"'  Unauthorized  indorsements  thereon  cannot,  however, 
be   noticed.''' 

(2.)  In  Collateral  Proceedings.  —  (A.)  Generally.  —  In  collateral  pro- 
ceedings in  the  .same  case  the  judgment  and  orders  in  the  principal 
proceeding  are  judicially  noticed.^*     So  also  in  the  main  proceed- 


ized  by  statute.  Foster  v.  Chicago, 
R.  I.  &  T.  R.  Co.,  ID  Tex.  Civ.  App. 
476,  31  S.  W.  529. 

54.  Drumheller  v.  Mumaw,  9  Pa. 
St.  19. 

55.  Secrist  v.  Petty,  109  III.  188, 
holding  that  the  judge  need  not  re- 
ceive evidence  as  to  whether  or  not 
a  document  contained  in  the  record 
was  presented  to  or  signed  by  him, 
this  being  a  matter  within  his  per- 
sonal knowledge. 

The  Court  Judicially  Notices  Its 
Own  Orders  in  the  Same  Case. 
State  V.  Jackson,  106  Mo.  174,  17  S. 
W.  301;  State  V.  Ulrich,  no  Mo. 
350,  19  S.  W.  656;  Doremus  v.  Root, 
23  Wash.  710,  63  Pac.  572,  54  L.  R. 
A.  649. 

What  Acts  May  Be  Noticed A 

court  may  take  judicial  notice  of  its 
own  personal  knowledge  of  the  con- 
tents of  its  orders,  and  when  they 
were  made,  but  not  of  its  recollec- 
tion that  the  clerk  did  not  know  the 
contents  of  a  particular  order.  Dines 
V.  People.  39  111.  App.  565.  "  The 
doctrine  is  well  recognized  that  a 
court  will  take  judicial  notice  of  the 
state  of  the  pleadings,  and  the  vari- 
ous steps  which  have  been  taken  in 
a  particular  cause,  and  consequently 
the  judge  must  take  notice  of  his 
own  oiRcial  acts  in  the  progress  of 
such  a  case,  and  he  therefore  needs 
no  proof  to  advise  him  of  what  he 
has  done  in  it.  What  are  ofificial 
acts?  We  thmk  they  are  such  only 
as  would  form  part  of  the  record.  A 
court  can  only  take  judicial  notice  of 
such  acts  and  proceedings  as  would 
properly  go  upon  the  record.  .  .  . 
We  do  not  mean  to  be  understood 
that  the  court  can  only  take  judicial 
notice  of  such  acts  and  proceedings 
as  are  actually  recorded.  Mere 
verbal  orders  may  be  given  by  the 
judge,  which  are  never  placed  upon 


record,  and  for  the  disobedience  of 
which  one  might  be  punished  as  for 
contempt.  But  all  such  orders  and 
proceedings  could  properly  be  placed 
upon  the  record  of  the  court,  if  nec- 
essary, and  usually  would  be,  if  pro- 
ceedings in  the  nature  of  punishing 
for  contempt  were  to  grow  out  of 
them." 

56.  McGuire  v.  State,  76  Miss. 
504,  25   So.  495- 

An  Order  of  the  Court  Entered 
Upon  the  Minutes  is  part  of  the  rec- 
ord of  the  case,  and  it  is  not  there- 
fore necessary  to  ofifer  it  in  evidence 
to  bring  it  to  the  notice  of  the  court 
or  jury.  Pagett  v.  Curtis,  15  La. 
Ann.  451. 

57.  The  informal  and  unofficial 
act  of  the  clerk,  who,  in  making  an 
entry  upon  the  minutes  of  the  court 
of  a  decision  of  the  judge,  indorses 
thereon  that  it  was  entered  by  con- 
sent of  the  parties,  cannot  be  consid- 
ered. Coopwood  V.  Prewett,  30 
Miss.  206. 

58.  People  v.  Durrant,  119  Cal. 
201,  50  Pac.  1070.  See  also  People 
V.  Durrant,  119  Cal.  54,  51  Pac.  185, 
and  In  re  Jugiro,   140  U.  S.  291. 

Where  an  assignment  for  the  bene- 
fit of  creditors  had  been  made,  and 
the  assignee  had  qualified  and  given 
notice  of  the  assignment  as  required 
by  law,  in  a  proceeding  by  a  creditor, 
who  had  ^niled  to  file  his  claim  in 
time,  to  obtain  an  order  directing  the 
assignee  to  treat  his  claim  as  though 
presented  within  the  time  required  by 
law,  it  was  held  that  the  report  of  the 
assignee  showing  that  notice  of  the 
assignment  had  been  published  as  re- 
quired by  law,  when  properly  filed, 
became  a  part  of  the  record,  and  it 
was  the  duty  of  the  circuit  court  to 
take  judicial  notice  of  the  contents 
of  the  report  so  far  as  relevant  to  the 
issues  raised  in  the  proceeding  by  the 
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ing,  collateral  proceedings  growing  out  of  and   forming  part  of  it 
are  taken  cognizance  of  judicially.'"' 

(B.)  Attachment  and  Garnishment.  —  In  attachment  and  garnish- 
ment proceedings  the  record  in  the  principal  action  is  judicially 
noticed  in  those  jurisdictions  where  such  proceedings  are  merely 
ancillary  to  the  main  action.""  The  rule  is  otherwise,  however, 
where  attachment  and  garnishment  are  regarded  as  separate  and 


delinquent  creditor.  Conlee  Lumb. 
Co.  V.  Meyer,  74  Iowa  403,  38  N. 
W.  117. 

In  a  Suit  to  Enjoin  the  Enforce- 
ment of  a  Judgment,  the  judgment 
itself  forms  a  part  of  the  record 
which  the  judge  is  bound  to  notice. 
Minor  v.  Stone,  i  La.  Ann.  283.  But 
see  Thayer  v.  Honeywell,  7  Kan. 
App.  548,  51  Pac.  929,  and  the  note 
following. 

In  a  Proceeding  for  Contempt 
for  Violation  of  an  Injunction,  the 
court  will  take  judicial  notice  of  its 
own  order  granting  the  injunction. 
State  V.  Jones,  20  Wash.  576,  56  Pac. 
369;  Jordan  v.  Circuit  Court  of 
Wapello  Co.,  69  Iowa  177,  28  N.  W. 
548. 

A  Proceeding  Supplementary  to 
Execution  is  not  an  independent  pro- 
ceeding, but  is  merely  auxiliary  to 
the  original  action  and  a  continuation 
thereof,  and  in  such  a  proceeding  the 
court  will,  therefore,  take  judicial 
notice  of  the  entire  record.  Flood  v. 
Libby   (Wash.),  80  Pac.  533. 

A  Proceeding  for  Execution 
Against  a  Stockholder  on  a  Judg- 
ment Against  the  Corporation  is 
not  an  independent  suit,  and  the 
court  may  consequently  judicially 
notice  its  own  judgment  against  the 
corporation.  Ollesheimer  v.  Thomp- 
son Mfg.  Co.,  44  Mo.  App.   172. 

59.  In  Gay  v.  Gay  (Cal.),  79  Pac. 
885,  an  appeal  from  an  order  allow- 
ing alimony  to  the  wife  pending  her 
appeal  from  the  judgment  of  di- 
vorce, in  determining  the  good  faith 
of  her  appeal  the  court  took  judicial 
notice  of  other  proceedings  before  it 
arising  out  of  the  same  case,  such 
as  her  application  for  a  mandamus 
to  compel  the  trial  judge  to  settle 
a  bill  of  exceptions. 

Contra.  —  On  a  motion  to  confirm 
a  sale  of  land  made  under  a  previous 
judgment  of  foreclosure,  the  court 
cannot  take  judicial  notice  of  an  or- 
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der  made  the  day  preceding  the  sale 
in  a  proceeding  to  enjoin  the  sheriff 
from  making  the  sale.  Thayer  v. 
Honeywell,  7  Kan.  App.  548,  51  Pac. 
929. 

60.  Jeffries  v.  Smith,  31  Tex.  Civ. 
App.  582,  yz  S.  W.  48;  Plowman  v. 
Easton,  15  Tex.  Civ.  App.  304,  39  S. 
W.  171 ;  Kenosha  Stove  Co.  v.  Shedd, 
82  Iowa  540,  48  N.  W.  933.  Citing 
Farrington  v.  Sexton,  43  Mich.  454, 
5  N.  W.  654;  State  V.  Schilling,  14 
Iowa  455 ;  State  v.  Bowen,  16  Kan. 
475 ;  Farrar  v.  Bates,  55  Tex.  193. 

Where  during  the  pendency  of  an 
action  an  attachment  was  levied  and 
the  goods  sold,  and  the  defendant, 
while  admitting  the  justice  of  the 
claim  sued  on,  pleaded  that  the  at- 
tachment was  wrongfully  and  mali- 
ciously sued  out,  and  sought  damages 
therefor,  it  was  held  that  the  court 
would  take  judicial  notice  of  the  fact 
that  the  goods  levied  upon  had  been 
sold  and  the  proceeds  paid  into  court. 
Blum  V.  Stein,  68  Tex.  608,  5  S.  W. 

454- 

Although  the  Garnishment  Pro- 
ceedings Are  Not  Instituted  Until 
After  Judgment  in  the  principal  suit, 
this  judgment  will  be  judicially  no- 
ticed as  a  part  of  the  record.  Kelly 
V.  Gibbs,  84  Tex.  143,  19  S.  W.  380, 
563,  citing  Farrar  v.  Bates,  55  Tex. 
193,  in  which,  however,  the  garnish- 
ment proceedings  were  conducted  as 
part  of  the  original  suit,  having  been 
instituted  during  its  pendency  and  be- 
fore judgment. 

In  a  Garnishment  Proceeding  in 
Aid  of  Execution  the  judgment  upon 
which  it  is  founded  will  be  judicially 
noticed.  Dinkins  v.  Crunden-Martin 
Woodenware  Co.,  99  Mo.  App.  310, 
y2,  S.  W.  246;  Spengler  v.  Kaufman, 
43  Mo.  App.  5,  distinguishing  Ramsey 
V.  Waters,  i  Mo.  406,  on  the  ground 
that  their  title  was  involved  and  the 
garnishment  proceeding  was  a  new 
suit. 
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independent  proceedings  and  not  part  of  the  action  on  wmch  they 
are  founded.''* 

(3.)  Second  Trial.  —  On  a  second  trial  the  record  and  proceedings 
of  the  previous  trial  are  judicially  noticed  as  part  of  the  same  case."- 

(4.)  In  Other  Cases,  —  (A.)  Generally.  —  The  general  rule  is  that 
a  court  will  not  take  judicial  notice  of  its  own  records  or  proceedings 
in  another  independent  case  or  proceeding,"^  unless  required  to  do 


Garnishment  Proceedings  "Under 
the  Minnesota  Statute  are  not  a  sep- 
arate and  independent  action,  but 
incidental  to  the  original  or  main  ac- 
tion, hence  in  a  garnishment  pro- 
ceeding a  judgment  in  the  main  ac- 
tion is  judicially  noticed.  Olson  Co. 
7'.  Brady,  76  Minn.  8,  78  N.  W.  864, 
distinguishing  O.  L.  Packard  Mach. 
Co.  V.  Laev,  100  Wis.  644.  76  N.  W. 
596,  on  the  ground  that  by  the  stat- 
ute of  Wisconsin  a  proceeding  by 
garnishee  process  is  deemed  the  com- 
mencement of  a  separate  suit. 

In  Wisconsin,  where  garnishment 
proceedings  are  instituted  after  a 
judgment  in  the  original  action  ifi  aid 
of  execution,  such  judgment  is  judi- 
cially noticed  because  the  garnish- 
ment is  substantially  a  continuance 
of  the  main  action.  "  The  reason  of 
this  rule,  however,  does  not  apply  to 
a  garnishment  not  in  aid  of  execu- 
tion. .  .  .  When  a  garnishment 
action  is  commenced  before  judgment 
in  the  original  action,  there  are  two 
actions  proceeding  at  the  same  time 
to  be  tried  separately,  and  the  stat- 
ute expressly  provides  that  the  gar- 
nishment action  shall  not  even  be 
tried  until  judgment  is  had  in  the 
original  action.  Certainly,  the  best 
and  most  orderly  way  to  put  the 
court  in  possession  of  this  essential 
fact  is  by  introduction  of  the  record 
in  the  main  action,  and  such,  we 
think,  has  been  the  well-nigh  univer- 
sal practice.  It  might  well  be  that 
the  record,  when  introduced  and  in- 
spected, would  show  absolute  want 
of  jurisdiction  to  render  any  judg- 
ment, and  the  garnishee  should  cer- 
tainly be  entitled  to  raise  such  an 
objection  in  the  trial  court.  Possi- 
bly, if  it  appeared  affirmatively  from 
the  bill  of  exceptions  that  the  record 
was  present  at  the  trial  and  used 
without  objection,  it  would  be  consid- 
ered as  in  evidence  without  formal 
offer.    .     .    .     We    think    the    better 


rule  is  that,  in  a  case  of  garnishment 
before  judgment,  the  judgment  roll 
in  the  main  action  should  be  intro- 
duced on  the  trial  of  the  garnishment 
action,  and  we  so  hold."  O.  L.  Pack- 
ard Mach.  Co.  V.  Laev,  100  Wis.  644, 
76  N.  W.  596.  See  also  Mace  v. 
Roberts,  97  Wis.  199,  72  N.  W.  866. 

61.  Pease  ?/.  Underwriters  Union, 
I  111.  App.  287. 

62.  Former  Jeopardy  based  on  the 
first  trial  need  not  be  pleaded,  since 
the  court  takes  judicial  notice  of  the 
proceedings  and  of  what  occurred  on 
the  first  trial.  Richardson  v.  State 
(Tex.  Crim.),  85  S.  W.  282;  George 
V.  State,  59  Neb.  163,  80  N.  W.  486. 
And  if  pleaded  does  not  raise  an  is- 
sue of  fact  upon  which  the  defend- 
ant is  entitled  to  ofifer  evidence.  State 
V.  Bowen,  16  Kan.  475. 

63.  United  States.  —  In  re  Ben- 
nett, 84  Fed.  324. 

Arkansas.  —  Watkins  v.  Martin, 
69  Ark.  311,  65  S.  W.  103,  425;  Hall 
V.  Cole,  71  Ark.  601,  76  S.  W.  1076; 
Gibson  v.  Buckner,  65  Ark.  84,  44  S. 
W.  1034. 

C a  lif  or n  i a.  —  People  v.  De  la 
Guerra,  24  Cal.  73 ;  Stanley  v.  McEl- 
rath,  86  Cal.  449,  25  Pac.  16,  10  L. 
R.  A.  545- 

Florida.  —  McNish  v.  State,  36  So. 
176. 

Illinois.  —  Bank  of  Montreal  v. 
Taylor,  86  111.  App.  388;  Maglough- 
lin  z:  Clark,  35  111.  App.  251. 

Iowa.  —  Enix  v.  Miller,  54  Iowa 
551,  6  N.  W.  722;  Garretson  v.  Fer- 
rall,  92  Iowa  728,  61  N.  W.  251. 

Kansas.  —  Thayer  v.  Honeywell,  7 
Kan.  App.  548,  51  Pac.  929. 

K  e  n  t  u  c  k  y.  —  National  Bank  of 
Monticello  v.  Bryant,  13  Bush.  419. 

Maryland. — Anderson  v.  Cecil,  86 
Md.  490,  38  Atl.   1074. 

Missouri.  —  Banks  v.  Burnam,  61 
Mo.  76;  State  r.  Edwards,  19  Mo. 
674;  Adler  v.  Lang,  26  Mo.  App.  226. 
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so  by  statute."*  Courts  do,  however,  take  notice  of  their  general 
orders  not  made  in  any  particular  case  or  proceeding."''  A  court 
will  take  notice  of  its  own  decisions  or  those  of  other  courts  in  so 
far  as  they  determine  the  law  which  should  govern  the  pending 
controversy,""  but  not  for  information  as  to  evidentiary  facts.''^  A 
court  may  notice  its  own  records  showing  the  dis])osition  made  of 
another  case  on  which  rights  in  the  pending  controversy  depend."** 


South  Dakota.  —  Grace  v.  Ballon, 
4   S.   D.   2,Z3,   56   N.    W.    1075. 

Texas.  —  Armendiaz  v.  Serna,  40 
Tex.  291. 

On  a  Plea  of  Res  Adjudioata  the 
court  cannot  judicially  notice  the  al- 
leged previous  judgment,  and  that 
the  issues  and  parties  are  the  same. 
Spurlock  V.  Missouri  Pac.  R.  Co.,  76 
Mo.  67. 

The  court  cannot  take  judicial  no- 
tice of  the  fact  that  an  affidavit  of- 
fered in  evidence  was  admitted  in 
another  cause.  Baker  v.  Mygatt,  14 
Iowa  131. 

The  Supreme  Court  of  Louisiana, 
"  with  the  view  of  relieving  litigants 
from  trouble  and  expense,  has  sanc- 
tioned the  practice  of  omitting  in 
the  transcript  of  appeal  such  records 
as  are  already  "  on  their  files,  and  is 
willing,  with  the  consent  of  parties, 
to  consult  them,  but  in  no  instance 
will  it  do  so  unless  the  record  shall 
have  been  introduced  at  the  trial  in 
the  court  below.  Bouguille  v.  Dede, 
9  La.  Ann.  292. 

64.  The  North  Dakota  code  pro- 
vides that  the  court  must  take  judi- 
cial notice  of  its  own  records  and 
judgments,  and  whether  the  pending 
case  is  connected  with  one  formerly 
decided,  though  not  until  a  request 
has  been  made  and  the  document  or 
book  showing  such  judgment  has 
been  produced.  Amundson  v.  Wil- 
son, II   N.  D.  193,  91  N.  W.  37. 

65.  United  States  v.  Greene,  113 
Fed.  683. 

66.  Fry  v.  Chicot  Co.,  t,7  Ark. 
117;  Cash  V.  State,  10  Humph. 
(Tenn.)  iii;  Mower  v.  Kemp,  42 
La.  Ann.  looy;  Butler  v.  Eaton,  141 
U.  S.  240. 

The  court  will  take  judicial  notice 
of  its  own  decision  in  another  case 
in  determining  what  is  the  law  in  a 
foreign  state.  Graham  v.  Williams, 
21   La.  Ann.  594. 
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Courts  take  judicial  notice  of  their 
previous  orders  which  control  the  is- 
sues of  the  pending  controversy. 
Farmers'  Loan  &  Trust  Co.  v.  Hotel 
Brunswick  Co.,  12  App.  Div.  628,  .\2 
N.  Y.  Supp.  693. 

In  .'Vllcu  V.  Swoope,  64  Ark.  576, 
44  S.  W.  78,  the  court  took  judicial 
notice  of  the  fact  that  all  the  tax 
sales  for  the  non-payment  of  the 
taxes  of  1872,  if  the  same  were  made 
in  1873,  ^re  invalid,  having  been  so 
declared  by  the  court  in  a  previous 
decision. 

67.  Anderson  7'.  Cecil,  86  Md.  490, 
38  Atl.  1074;  Fry  V.  Chicot  Co.,  :^7 
Ark.  117.  But  see  Knight  v.  United 
States   Land  Ass'n.    142  U.   S.   161. 

68.  Poole-Gilliam  Co.  v.  Seney,  70 
Iowa  275,  24  N.  W.  520,  30  N.  W. 
634;  Thornton  v.  Webb,  13  Minn. 
498;  Bristol  V.  Fischel,  81  Mo.  App. 
367;  Crawford  v.  Duckworth,  3  Ind. 
Ten  ID,  53  S.  W.  465;  Parker  v. 
Panhandle  Nat.  Bank  (Tex.  Civ. 
App.),  35  S.  W.  31;  Avocato  v. 
DellAra   (Tex.  Civ.  App.),  84  S.  W. 

444- 

In  a  criminal  case  the  court  will 
take  judicial  notice  of  its  own  rec- 
ords showing  a  former  acquittal  of 
the  defendant  of  the  crime  charged, 
although  he  is  put  upon  trial  on  a 
new  indictment.  Mixon  v.  State,  35 
Tex.  Crim.  458,  34  S.  W.  290. 

The  trial  judge  has  the  right  to 
take  judicial  notice  of  the  existence 
before  his  court  of  a  prosecution  for 
an  infamous  crime,  against  one  called 
to  serve  as  a  juror,  and  is  authorized 
to  exclude  him  from  service.  State 
V.  Jackson,  35  La.   Ann.  769. 

Contra.  —  In  an  action  to  fore- 
close the  lien  of  a  judgment  rendered 
in  one  county,  the  transcript  of 
which  has  been  filed  in  the  counry 
where  the  action  was  commenced, 
the  appellate  court  cannot  take  judi- 
cial notice  that  the  original  judgment 
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P>ut  it  will  not  take  notice  of  other  actions  before  it  determining  the 
status  or  rights  of  the  parties,*^"  nor  of  the  pendency  of  another 
action  for  the  same  thing.''"  Some  courts,  however,  hold  that  they 
can  take  notice  of  their  own  records  in  other  cases,^^  at  least  under 
some  circumstances,   as   when   it  concerns   a   matter'*  of   general 


has  been  reversed  on  appeal.  Good- 
win V.  Harrison,  28  Tex.  Civ.  App. 
7,  66  S.  W.  308. 

69.  The  court  cannot  judicially 
notice  the  fact  that  the  parties  to  an 
action  before  it  have  been  previously- 
divorced,  although  the  court  itself 
has  previously  pronounced  a  decree 
of  divorce.  "  The  court  or  judge 
who  granted  the  divorce  is  not  per- 
mitted to  call  in  requisition  his  own 
personal  knowledge  or  recollection 
of  the  fact  that  such  a  decree  had 
passed  at  any  time."  Streeter  v. 
Streeter,  43   111.   155. 

Where  it  was  contended  that  the 
assignment  in  question  was  not  a 
general  assignment  under  the  stat- 
ute, and  that  the  court  had  so  held 
in  a  previous  case,  it  was  held  that 
the  court  could  not  take  judicial  no- 
tice of  this  alleged  fact,  because 
courts  do  not  judicially  notice  their 
records  in  other  cases.  Loomis  v. 
Griffin,  78  Iowa  482,  43  N.  W.  296. 

In  an  action  of  ejectment  the  court 
will  not  judicially  notice  a  former  ad- 
judication in  an  action  between  the 
same  parties  involving  other  lands, 
the  title  to  which,  however,  was  the 
same  as  that  to  the  land  in  suit. 
McCormick  v.  Herndon,  67  Wis.  648, 
31  N.  W.  303. 

70.  In  a  proceeding  for  the  con- 
demnation of  land  the  court  will  not 
take  judicial  notice  that  there  is  an- 
other proceeding  pending  before  it  for 
the  condemnation  of  the  same  land. 
.\  court  will  not  judicially  notice  the 
pendency  before  it  of  another  suit  be- 
tween the  same  parties  for  the  same 
cause  of  action,  nor  the  pendency  of 
another  action  before  it  against  the 
same  defendant  for  the  recovery  of 
the  same  property.  Lake  Merced 
Water  Co.  v.  Cowles,  31  Cal.  214. 

71.  "While  it  is  well  settled  that 
we  can  take  judicial  knowledge  of 
our  own  records,  it  is  not  at  all  clear 
that  we  are  always  required  to  do  so. 
Machine  Co.  v.  Goddard,  ^,7  C.  C.  A. 
221,  95  Fed.  664,  666.  The  proper 
Wciy  of  proceeding  even   with   refer- 


ence to  the  tribunal  in  which  the 
prior  record  remains  is  by  plea  and 
proof.  Nevertheless,  as  the  practice 
with  reference  to  a  petition  of  the 
character  now  before  us  is  not  yet 
fully  understood,  even  if  it  may  be 
said  to  be  thoroughly  settled,  we  will 
avail  ourselves  of  the  right  which  we 
have  to  take  judicial  knowledge  of 
our  own  proceedings."  In  re  Os- 
borne, 115  Fed.  I,  in  which  judicial 
notice  was  taken  of  the  record  in  a 
former  case  involving  the  same  issues. 

The  court  will  take  judicial  notice 
of  its  own  records  in  previous  suits, 
especially  when  they  are  referred  to 
and  made  part  of  the  plea.  Pittel  v. 
Fidelity  Mut.  L.  Ass'n,  86  Fed.  255. 

In  Armstrong  v.  Colby,  47  Vt.  359, 
it  was  held  that  the  trial  court  prop- 
erly looked  into  its  own  docket  en- 
tries to  see  what  had  been  done  by 
it  in  another  action  involving  the 
same  question  between  privies  and 
the  parties  in  the  pending  action. 

Appointment  of  Receiver.  —  In 
Northern  Pac.  R.  Co.  v.  Heflin,  83 
Fed.  93,  the  court  took  judicial  no- 
tice from  its  own  records  that  cer- 
tain receivers  had  been  appointed  for 
the  complainant,  and  the  reason 
therefor.  So  in  Louisiana  Trust  Co. 
V.  City  of  Cincinnati,  76  Fed.  296,  the 
court  took  notice  of  its  own  previous 
records  appointing  a  receiver  for 
property,  the  right  to  which  was  in- 
volved in  the  suit  before  it.  See  also 
Pitkin    V.    Cowen.    91    Fed.    599. 

72.  In  an  Infringement  Suit, 
for  the  Purpose  of  Determining  the 
State  of  the  Art  previous  to  the 
grant  of  the  patent  in  question,  the 
court  may  take  judicial  notice  of  its 
own  previous  records  in  other  cases 
involving  a  patent  for  the  same 
mechanism.  "  For  the  purpose  of  as- 
certaining the  state  of  the  art,  when 
it  concerns  a  matter  of  general  in- 
terest, as  it  does  in  the  determina- 
tion of  the  construction  of  this  class 
of  letters  patent,  we  are  certainly  au- 
thorized to  take  notice  of  our  own 
records,    and     perhaps     we     may    al- 
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interest,   and   likewise   of   their   own   official    acts,   allowances   and 
decisions."" 

(B.)  Probatk  Court.  — A  probate  court  will  not  take  notice  of  its 
own  records  and  acts  in  other  proceedings''^  unless  they  form  part 
of  the  pending  case."^ 


ways  .do  so.  Butler  v.  Eaton,  141 
U.  S.  240,  243,  II  Sup.  Ct.  985; 
Smelting  Co.  v.  Billings,  150  U.  S. 
31,  38,  14  Sup.  Ct.  4;  Craemcr  v. 
Washington,  168  U.  S.  124,  129,  18 
Sup.  Ct.  I  ;  and  In  re  Boardman,  169 
U.  S.  39,  44,  18  Sup.  Ct.  291.  As  the 
question  of  the  construction  of  the 
patent  in  issue  concerns  not  only  the 
parties  in  this  case,  but  also  the  pub- 
lic, so  that,  as  is  well  settled,  we 
have  a  certain  duty  to  take  notice 
of  matters  bearing  upon  questions  of 
the  existence  and  extent  of  patent- 
ability, we  would  not  be  justified  in 
ignoring  what  our  own  records  show 
us  in  Beach  v.  Hobbs  on  this  point, 
in  view  of  the  fact  that  they  are  of 
so  late  a  date  that  they  cannot  be 
presumed  to  have  escaped  our  atten- 
tion." Cushman  Paper  Box  Machine 
Co.  V.  Goddard,  95  Fed.  664. 

In  Denney  v.  State,  144  Ind.  503, 
42  N.  E.  929.-  31  iv.  R.  A.  726,  in 
which  the  constitutionality  of  a  leg- 
islative ace  was  in  question,  the  court 
took  judicial  notice  of  its  own  rec- 
ord in  a  previous  case  showing  that 
the  circuit  court  in  that  case  had 
declared  the  law  constitutional. 
"  Some  question  having  been  made 
as  to  whether  we  can  thus  take  no- 
tice of  other  records  in  this  court  in 
considering  a  case  at  bar,  we  may 
here  remark  that  we  have  no  doubt 
that  this  may  be  done  whether  the 
court  makes  such  inspection  of  its 
own  motion  or  on  the  suggestion  of 
counsel."  Citing  Washington  &  I.  R. 
Co.  V.  Coeur  d'Alene  R.  &  Nav.  Co., 
160  U.  S.  77- 

As  Part  of  the  Judicial  History 
of  the  State. —  See  Village  of  Man- 
kato  V.  Meagher,  17  Minn.  265. 

73.  The  Board  of  Excise,  when 
acting  in  a  judicial  capacity,  may 
take  judicial  notice  of  its  own  acts, 
and  hence  of  the  premises  which  it 
had  licensed.  "  A  court  can  take 
judicial  notice  of  all  matters  in  any 
manner  depending  on  its  discretion- 
ary  powers   and    duties."     People  v. 
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Board  of  Excise  of  City  of  Utica,  17 
Misc.  98,  40  N.  Y.  Supp.  741. 

On  appeal  from  a  decision  of  the 
commissioner  of  patents  in  an  inter- 
ference proceeding  in  which  a  copy 
of  an  application  for  a  patent  was 
introduced  without  proof  of  its  al- 
lowance and  passage  to  issue,  it  was 
held  that  the  commissioner  properly 
took  judicial  notice  of  the  files  of 
his  office  showing  that  the  allowance 
of  the  application  had  been  formally 
entered.  The  court  says  :  "  The  ap- 
pellant is  right  in  the  contention 
that,  as  a  general  rule,  nothing  is  to 
be  considered  as  evidence  in  an  in- 
terference case  unless  introduced  into 
the  record  before  final  submission. 
But  we  think  that  neither  the  general 
purpose  nor  the  efficiency  of  the  rule 
is  impaired  by  the  creation  of  an  ex- 
ception thereto  in  favor  of  the  con- 
sideration of  a  relevant  and  material 
fact  contained  in  an  order  entered 
of  record  in  the  patent  office  in  regu- 
lar course  of  proceedings  therein. 
It  is  not  evidence  for  the  interested 
party  in  the  ordinary  sense,  but  a 
record  of  official  action  in  the  office, 
and  under  the  authority  of  the  com- 
missioner, of  which  he  may  take 
notice  in  order  that  justice  may  be 
done."     Cain  v.  Park,  14  App.  D.  C.  42. 

74.  Ralphs  v.  Hensler,  97  Cal. 
296,  2^  Pac.  243.  See  also  Neville  v. 
Kenney,  125  Ala.  149,  28  So.  452. 

In  a  special  proceeding  against  an 
executor  for  an  accounting,  the  court 
cannot  take  judicial  notice  of  a  de- 
cree rendered  by  it  in  a  separate  and 
independent  action  revoking  and  an- 
nulling the  will  under  which  the  ex- 
ecutor was  acting.  Daniel  v.  Be!  - 
lamy,  91   N.  C.  78. 

75.  The  rule  is  well  settled  that 
a  county  court,  in  determining  the 
sufficiency  of  a  petition  for  the  re- 
moval of  an  administrator,  should 
take  judicial  notice  of  its  records  and 
prior  proceedings  in  the  administra- 
tion of  the  estate.  Knight  v.  Ha- 
makar,  40  Or.  424,  67  Pac.  107,  in 
which   in  such  a  proceeding  it   was 
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(C.)  Identity  and  Genuineness  of  Record. —  When  its  records  in 
another  case  or  proceeding  are  offered  in  evidence  the  court  takes 
notice  of  their  identity  and  genuineness.'" 

b.  In  Other  Courts.  —  One  court  will  not  ordinarily  take  judicial 
notice  of  the  records  and  proceedings  of  another  court."  State 
courts  do  not  take  notice  of  the  record  or  proceedings  of  federal 
courts/^  though  they  do  notice  judicially  the  decisions  of  the 
supreme  court  so  far  as  they  promulgate  law  which  is  binding  on 
the  courts  of  the  state.''''  A  court  may,  however,  take  notice  of  the 
final  disposition  of  a  case,  the  judgment  in  which  is  the  basis  of 
the  pending  action.*"     So  a  trial  court  may  judicially  know  whether 


held  that  the  court  was  bound  to 
judicially  notice  the  nature  of  the 
petitioner's  claim  against  the  estate 
as  shown  by  the  records,  it  being  al- 
leged that  he   was  a  creditor. 

76.  Taylor  v.  Adams,  im  111.  570, 
4  N.  E.  837;  Robinson  v.  Brown,  82 
111.  279;  Hangsleben  v.  People,  89 
111.  164;  Harrison  v.  Kramer,  3  Iowa 
543;  Zug  V.  Forgan  (Neb.),  90  N. 
W.  1 129;  State  V.  Postlewaite,  14 
Iowa  446. 

77.  South  Carolina  v.  Wesley,  155 
U.  S.  542;  Eyster  v.  Gaff,  91  U.  S. 
521 ;  State  v.  District  Court,  18  Nev. 
286,  3  Pac.  417;  Johnson  v.  The 
Belle  of  the  Sea,  13  Fed.  Cas.  No. 
7372.  See  also  Caldwell  v.  Brugger- 
man,  8  Minn.   286. 

The  circuit  court  of  appeals  can- 
not take  knowledge,  actual  or  judi- 
cial, of  what  may  appear  upon  rec- 
ords of  the  numerous  district  and  cir- 
cuit courts  that  are  within  the 
boundaries  of  its  judicial  circuit,  but 
can  act  only  upon  the  facts  appear- 
ing in  the  record  before  it.  Fitzger- 
ald V.  Evans,  49  Fed.  426;  In  re 
Manderson,  51   Fed.  501. 

The  trial  court  on  a  second  trial 
of  the  case  is  not  bound  to  judicially 
notice  the  contents  of  a  brief  filed  in 
the  supreme  court  on  the  first  appeal. 
Bennett  v.  McDonald,  60  Neb.  47, 
82  N.  W.  no. 

The  Appellate  Court  cannot  in- 
form itself  by  resorting  to  the  opinion 
of  the  court  below,  the  reporter's 
minutes,  or  anything  else  outside  of 
the  bill  of  exceptions.  Hill  v.  Amer- 
ican Surety  Co.,  107  Wis.  19,  81  N. 
W.  1024,  82  N.  W.  691. 

78.  Downing  v.  Howlett,  6  Colo. 
App.  291,  40  Pac.  505;  Haber  v. 
Klauberg,  3  Mo.  App.  342. 

State  courts  are  not  bound  to  take 


judicial  notice  of  a  previous  adjudi- 
cation of  bankruptcy  in  the  federal 
courts,  although  such  adjudication  if 
proved  would  operate  to  deprive 
them  of  jurisdiction  in  a  case  pend- 
ing before  them.  Johnson  v.  The 
Belle  of  the  Sea,  13  Fed.  Cas.  No. 
7372;  Kent'z'.  Downing,  44  Ga.  116. 
See  also  Doe  v.  Childress,  21  Wall. 
(U.  S.)  642.  See  note  in  30  N.  J. 
Eq.  341. 

In  an  action  involving  title  to  land 
the  trial  court  will  not  take  judicial 
notice  of  the  pendency  of  a  proceed- 
ing in  the  federal  courts  to  confirm 
title  thereto  under  a  pueblo  grant, 
nor  will  the  court  on  appeal  take 
judicial  notice  of  the  decision  of  the 
federal  court  subsequent  to  the  judg- 
ment below  determining  that  the 
premises  in  controversy  were  within 
the  limits  of  the  pueblo.  Vassault  v. 
Seitz,  31  Cal.  226.  Citing  Mulford  v. 
Le  Franc,  26  Cal.  88;  Davis  v.  Per- 
ley,  30  Cal.  630. 

79.  Southern  Pac.  R.  Co.  v.  Paint- 
er, 113  Cal.  247,  45  Pac.  320;  Down- 
ing V.  Howlett,  6  Colo.  App.  291,  40 
Pac.  505. 

If  a  state  law  as  to  a  certain  class 
of  cases  has  once  been  held  by  the 
Supreme  Court  of  the  United  States 
to  be  in  contravention  of  the  consti- 
tution of  the  United  States,  or  ex 
post  facto,  the  state  court  will,  when- 
ever thereafter  a  case  of  such  class 
comes  before  it,  take  notice  of  the 
decisions  of  the  federal  court  and 
of  the  question  respecting  which  the 
decision  was  made.  State  v.  Bates, 
22  Utah  65,  61  Pac.  905,  83  Am.  St. 
Rep.  768.  Citing  State  v.  Hart,  19 
Utah  438,  57  Pac.  415;  State  v. 
Bates,  14  Utah  293,  47  Pac.  7S,  43 
L.  R.  A.  3^. 

80.  Hall   V.    Warrington,   87    Fed. 
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its  judgement  has  been  affirmed  or  reversed,  althdu^h  no  mandate 
has  been  filed.'*^  Proceedings  in  other  courts  have  been  noticed 
as  a  matter  of  common  knowledge,**^  and  it  lias  been  held  that  the 
federal  courts  take  notice  of  the  published  reports  of  the  states.*' 

c.  In  Appellate  Court.  —  (1.)  Generally.  —  An  appellate  court  will 
take  notice  of  any  fact  relating  to  the  proceedings  below  which 
appears  from  the  record  of  the  case  before  it,  but  cannot  notice 
facts  not  shown  thereby.^*  When,  however,  there  are  two  appeals 
in  the  same  action,  the  court  in  ^considering  one  may  take  notice  of 
the  record  in  the  other.*'^ 

(2.)  Subsequent  Appeal.  —  On  a  second  appeal  the  record  of  the 
previous  appeal  is  judicially  noticed,  both  appeals  being  regarded 
as  part  of  the  same  case.^*^ 


695 ;  Hennessy  v.  Tacoma  Smelting 
&  Refining  Co.,  129  Fed.  40.  Citing 
Butler  V.  Eaton,  141  U.  S.  240.  Byt 
see  Vassault  v.  Seitz,  31  Cal.  226. 

In  a  disbarment  proceeding  based 
upon  a  prior  conviction  in  the  same 
court  it  was  held  that  the  court 
would  take  judicial  notice  "  upon  its 
attention  being  called  thereto,  of  the 
issuance  of  the  writ  of  error  and  the 
granting  of  a  supersedeas "  by  the 
supreme  court  in  the  other  case.  In 
re  Kirby,  84  Fed.  606. 

81.  In  re  Durrant,  84  Fed.  314 
(where  the  fact  of  affirmance  ap- 
peared to  be  a  matter  of  general  no- 
toriety, having  been  published  in  all 
of  the  leading  papers  of  the  state). 
See  Caldwell  v.  Bruggerman,  8 
Minn.  286. 

82.  In  Ohm  v.  City  and  County  of 
San  Francisco  (Cal.),  25  Pac.  155. 
plaintiff  claimed  title  to  the  premises 
in  question  under  an  old  Spanish 
grant  and  alleged  that  the  grant  had 
been  judicially  confirmed.  It  was 
held  that  the  court  would  take  judi- 
cial notice  that  the  decree  of  con- 
firmation had  been  vacated  by  the 
federal  court  more  than  twenty-five 
years  before  the  filing  of  the  com- 
plaint. "  This  fact  does  not  appear 
upon  the  face  of  the  complaint,  but 
it  is  a  matter  of  common  history  and 
knowledge  of  the  country,  and  is  an 
act  of  the  judicial  department  of 
the  government  of  the  United  States 
of  which  this  court  will  take  judicial 
notice  under  subd.  3,  §  1875,  Code 
Civ.  Proc.  Sharon  v.  Sharon,  79  Cal. 
697,  22  Pac.  26,  131  ;  Romero  v. 
United  States,  i  Wall.  (U.  S.)  742-" 

83.  In  United  States  v.  Green,  85 
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Fed.  857,  a  disbarment  proceeding, 
the  court  took  judicial  notice  of  the 
disbarment  of  the  respondent  in  the 
state  courts,  as  shown  by  the  pub- 
lished decisions  of  the  supreme  court 
of  Colorado. 

84.  Withers  v.  Gillespy,  7  Serg. 
&  R.  (Pa.)   ID. 

The  appellate  court  will  take  judi- 
cial notice  that  the  judgment  ap- 
pealed from  is  not  signed.  Caronde- 
let  Canal  Nav.  Co.  v.  City  of  New 
Orleans,  44  La.  Ann.  394,  10  So.  871. 
But  not  that  it  is  defective  because 
not  all  entered  during  the  term  of 
•court  at  which  it  was  rendered,  this 
fact  not  appearing  from  the  record. 
Pitkins  V.  Johnson   (Tex.),  2  S.   W. 

459- 

A  waiver  of  a  defect  in  an  appeal 
bond  appearing  from  facts  shown  by 
the  record  will  be  judicially  noticed, 
and  may  be  urged  in  opposition  to  a 
motion  to  dismiss  the  appeal,  al- 
though not  called  to  the  attention  of 
the  court  below.  Engle  v.  Rowan 
(Tex.  Civ.  App.),  48  S.  W.  757- 

The  appellate  court  judicially 
knows  the  amount  of  the  costs  of 
appeal  in  each  particular  case  coming 
before  it.  Walker  v.  Hunter,  34  Ala. 
204. 

85.  World's  Columbian  Exposi- 
tion Co.  V.  Lehigh,  94  111.  App.  433. 

86.  Cluggish  V.  Koons,  15  Ind. 
App.  599,  43  N.  E.  158;  Bell  V. 
Williams,  10  La.  692;  Dawson  z>. 
Dawson.  29  Mo.  App.  521 ;  McNish 
V.  vState  (Fla.),  36  So.  176;  Wood 
V.  Cahill,  21  Tex.  Civ.  App.  38,  50 
S.  W.  1071  (citing  Warren  7'.  Fred- 
erichs,  83  Tex.  380,  18  S.  W.  750; 
Butler  V.  Easton,  141  U.  S.  240). 
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H.  Court  Officers. — a.  Generally.  —  Courts  take  notice  of 
who  are  their  own  officers,  present^^  and  past,*^  but  do  not  judi- 
cially know  the  officers  of  another  court,*"  unless  they  are  public 
officers,  and  for  this  reason  judicially  noticed.""  It  has  been 
held  that  an  appellate  court  judicially  knows  who  are  the 
officers  of  the  court  appealed  from,  including  its  attorneys,"^  but 
it  has  also  been  held  that  the  court  on  appeal  does  know  judicially 
who  are  attorneys  in  the  court  below.®^ 


The  record  sent  up  on  a  second 
appeal  need  not  show  that  the  cause 
had  been  remitted,  since  the  su- 
preme court  will  take  notice  of  this 
fact  from  its  records  of  the  first  ap- 
peal. Brucker  v.  State,  19  Wis.  539 
{citing  The  Santa  Maria,  10  Wheat. 
[U.  S.]  431 ;  Cash  v.  State,  10 
Humph.  [Tenn.]  11 1  ;  Brown  z'.  Ehns, 
10  Humph.  [Tenn.]  135)  ;  Warren  v. 
Robison,  21  Utah  429,  61  Pac.  28; 
Roberson  v.  State  (Fla.),  34  So.  294. 

The  court  upon  second  appeal  will 
take  judicial  notice  without  the  fact 
being  called  to  its  attention  that  its 
mandate  upon  the  first  appeal  of  the 
same  cause  has  not  been  obeyed. 
Cook  V.  Moulton,  64  111.  App.  419. 

On  the  second  appeal  of  the  same 
cause  the  supreme  court  judicially 
knows  what  attorneys  appeared  be- 
fore it  on  the  previous  appeal. 
Symmes  v.  Major,  21  Ind.  443. 

Transcript  on  First  Appeal —  On 
the  second  appeal  the  supreme  court 
takes  judicial  notice  of  the  transcript 
on  the  first  appeal  forming  part  of 
its  own  records  and  showing  the  pro- 
ceedings on  the  first  trial.  Cans  v. 
Holland,  Z7  Ark.  483. 

Contra.  —  The  supreme  court,  in 
determining  questions  presented  in 
a  proceeding  in  error,  can  only  ex- 
amine and  be  governed  by  the  record 
of  such  proceeding,  and  cannot  take 
notice  of  an  order  made,  or  of  an 
action  taken,  in  a  former  proceeding 
in  error  brought  to  review  an  earlier 
judgment  obtained  in  the  same  case, 
except  so  far  as  such  order  or  ac- 
tion has  been  properly  brought  into 
the  record  of  the  proceeding  in  hand. 
Central  Branch  Union  Pac.  R.  Co.  v. 
•Andrews,  34  Kan.  563,  9  Pac.  213. 

87.  United  States.  —  Pitkin  v. 
Cowen,  91  Fed.  599  (receivers  ap- 
pointed by  itself). 

Illinois.  —  Dyer    v.     Last,    51     111. 
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179  (clerk  and  deputy  clerk)  ; 
Thompson  v.   Haskell,  21    111.  214. 

Indiana.  —  Hammann  v.  Mink,  99 
Ind.  279  (clerk)  ;  Buell  v.  State,  72 
Ind.  523;  Mountjoy  v.  State,  78  Ind. 
172;  Hipes  V.  State,  73  Ind.  39; 
Choen  v.  State,  85  Ind.  209. 

Maryland.  —  Miller  v.  Matthews, 
87   Md.   464,   478,   40   Atl.    176. 

Michigan.  —  Norvell  v.  McHenry, 
I  Mich.  227,  233   (deputy  clerk). 

Minnesota.  —  State  v.  Barrett,  40 
Minn.  65,  41  N.  W.  459  (deputy 
clerk  whose  appointment  must  be 
approved  by  the  judge). 

Missouri.  —  State  v.  Kinney,  81 
Mo.    loi    (prosecuting   attorney). 

Nebraska.  —  Trimble  v.  State,  61 
Neb.  604,  85  N.  W.  844  (clerk). 

Neiv  York.  —  Mackinnon  v.  Barnes, 
66  Barb.  91,  100.  See  Booth  v. 
Kingsland  Ave.  Bldg.  Ass'n,  18  App. 
Div.  407,  46  N.  Y.  Supp.  457. 

Oregon.  —  State  v.  Gugglielmo 
79  Pac.  577. 

West  Virginia.  —  Central  Land  Co. 
V.  Calhoun,   16  W.  Va.  361    (clerk). 

The  supreme  court  will  take  judi- 
cial notice  of  the  death  of  one  of  its 
clerks  and  the  appointment  of  an- 
other. Perkins  v.  Woodfolk,  8  Baxt. 
(Tenn.)  480. 

88.  Mackinnon  v.  Barnes,  66  Barb. 
(N.  Y.)   91,  100. 

89.  Norvell  v.  Henry,  i  Mich.  227, 
223.  But  see  Buford  v.  Hickman, 
Hempst.  232,  4  Fed.  Cas.  No.  2114a. 

A  court  cannot  take  judicial  notice 
of  the  clerks  of  foreign  courts  or 
their  powers.  Ex  parte  Jones,  66 
Ala.  202. 

90.  See  infra,  "  Judges,"  "  Clerks," 
"  Justices  of  Peace,"  and  supra,  "  Of- 
ficers." 

91.  Shropshire  v.  State,  12  Ark. 
190,   210    (attorney  of  court  below). 

92.  Where  licensed  attorneys  of  the 
district  court  may  or  may  not  be  at- 
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Federal  Courts  judicially  notice  the  officers  of  the  respective  courts 
of  the  United  States.'''' 

Identity  of  Name  between  a  party  and  an  attorney ,"■*  a  judge  and 
an  attorney,"^  or  a  judge  and  a  party,""  does  not  warrant  the  taking 
of  judicial  notice  of  identity  of  person,"^  Nor  does  the  court  judi- 
cially know  that  the  same  signature  to  different  documents  in  differ- 
ent official  capacities  is  that  of  the  same  person  with  the  functions 
of  both  officers.*"* 

b.  Judges.  —  A  court  takes  judicial  notice  of  who  have  been 
and  are  its  own  judges.""  It  also  takes  notice  of  the  judges  of 
the  various  courts  of  record  and  general  jurisdiction^  in  the  state 


torneys  authorized  to  practice  before 
the  supreme  court,  the  latter  will  not 
take  notice  that  a  person  appearing  as 
attorney  below  was  not  in  fact  a 
licensed  attorney  in  that  court.   Clark 

V.  ]\lorrison    (Ariz.),  52   Pac.  985. 

93.  Buford  v.  Hickman,  Hempst. 
232,  4  Fed.  Cas.  No.  2114a.  See  also 
Ledbetter  v.  United  States,  108  Fed. 
52. 

94.  The  court  will  not  judicially 
notice  that  the  complainant  in  the 
case  is  an  attorney  of  the  court 
merely  because  he  has  the  same  name 
as  one  of  the  court's  attorneys.  Bel- 
den  V.  Blackman,  118  Mich.  448,  76 
N.  W.  979- 

95.  The  supreme  court  judicially 
knows  that  A.  B.  Greenwood  was 
an  attorney  for  the  court  below,  and 
that  one  A.  B.  Greenwood  was  judge 
of  such  court,  but  cannot  judicially 
know  that  the  attorney  and  the  judge 
were  one  and  the  same  person. 
Shropshire  v.  State,  12  Ark.  190,  210. 

96.  San  Joaquin  v.  Budd,  96  Cal. 
47,  30  Pac.  967. 

97.  See   article   "  Identity,"   Vol. 

VI,  p.  914,  note  9. 

98.  Where  a  complaint  in  a  crimi- 
inal  case  can  be  issued  by  a  justice  of 
the  peace  only  when  he  is  commis- 
sioned as  a  trial  justice  or  holds  the 
office  of  clerk  or  assistant  clerk  of  a 
municipal  district  or  police  court, 
and  it  appears  that  complaint  was 
made  before  one  C.  S.,  a  justice  of 
the  peace,  and  a  warrant  issued  by 
him  which  was  certified  by  C.  S.  as 
clerk  of  the  district  court,  the  court 
refused  to  take  judicial  notice  that 
the  C.  S.  who  received  the  complaint 
was  the  same  person  who  made  the 
certificate    as    clerk.    Com.    v.    Fay, 
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126  Mass.  235,  distinguishing  Com. 
V.  Desmond,   103  Mass.  445. 

99.  Gilliland  v.  Adm'rs  of  Sellers, 
2  Ohio  St.  223 ;  Watson  v.  Hay,  5 
N.  P'.  559;  Skipp  V.  Hooke,  2  Strange 
(Eng.)    1080. 

1.  Upton  V.  Paxton,  72  Iowa  295, 
33  N.  W.  jy^;  Board  of  Com'rs  v. 
Shaffner,  10  Wyo.  181,  68  Pac.  14. 

Common  Pleas.  —  Kiloatrick  v. 
Com.,  31    Pa.   St.   198. 

Superior  Court  Judges,  —  San 
Joaquin  r.  Budd,  96  Cal.  47,  30  Pac. 
967. 

The  official  character  of  the  judges 
of  the  highest  courts  of  original 
jurisdiction,  both  civil  and  criminal, 
must  be  judicially  noticed.  State  v. 
Led  ford,  28  N.  C.  5. 

Identity  of  County  Judges  of 
Erie  county  judicially  noticed.  Peo- 
ple V.  Bloedel,  16  N.  Y.  Supp.  837. 

Judge  of  Probate State  v.  Green, 

52  S.  C.  520,  30  S.  E.  683. 

The  Appellate  Court  is  bound  to 
take  notice  of  who  are  or  have 
been  the  judges  of  the  various  courts 
within  the  state.  People  v.  McCon- 
nell,  155  111.  192,  40  N.  E.  608;  Vahle 
V.  Brackenseik,  145  111.  231,  34  N.  E. 
524;  Ellsworth  V.  Moore,  5  Iowa 
486 ;  Cincinnati,  I.  St.  L.  &  C.  R.  Co. 
V.  Granies,  8  Ind.  App.  112,  ^7  N.  E. 
421 ;  Hancock  v.  Worcester,  62  Vt. 
106,  18  Atl.  1041. 

The  supreme  court  judicially  no- 
tices who  is  or  was  the  judge  of  a 
particular  county  court.  Fisher  v. 
City  of  Chicago,  213  111.  268,  72  N. 
E.  680. 

The  supreme  court  takes  judicial 
notice  of  who  are  the  judges  in  the 
various  judicial  districts.  Means  v. 
Stow,  29  Colo.  80,  66  Pac.     881. 

The      appellate      court      judicially 
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where  it  sits,  and  who  they  were  at  a  particular  date.^  In  some 
jurisdictions,  however,  it  seems  that  the  judges  of  inferior  courts 
will  not  be  noticed  judicially.' 

Federal  Courts  take  notice  of  who  is  or  was  judge  of  another  federal 
court  at  a  particular  date.'* 

e.  Justice  of  the  Peace.  —  Some  courts  take  notice  of  who  are 
the  justices  of  the  peace  within  their  territorial  jurisdiction.^  On 
appeal  from  a  justice  court  the  appellate  courts  must  judicially  notice 
the  official  character  of  the  trial  justice." 

d.  Attorneys.  —  A  court  judicially  knows  who  arc  the  attorneys 
licensed  to  practice  before  it,  since  they  are  its  officers.'^     But  it 


knows  who  are  the  judges  of  the 
circuit  courts  in  the  state.  Kennedy 
V.  Com.,  78  Ky.  447 ;  Barnwell  v. 
Marion,  58  S.  C.  459,  36  S.  E.  818; 
Russell  V.  Sargent,  7  111.  App.  98; 
Perry  v.  Bush   (Fla.),  35   So.  225. 

The  supreme  court  judicially 
knows  who  is  judge  of  the  city  court 
of  Bainbridge  at  a  particular  time, 
since  this  is  a  matter  of  public  rec- 
ord. Perry  v.  State,  113  Ga.  936,  39 
S.  E.  315. 

The  supreme  court  takes  judicial 
notice  of  the  appointment  and 
authority  of  a  special  judge  appointed 
by  the  governor  pursuant  to  a  stat- 
ute authorizing  such  an  appointment. 
Bell  V.  State,  115  Ala.  25,  22  So.  526. 

Transfer  to  Another  Circuit. 
The  supreme  court  takes  judicial  no- 
tice that  a  particular  person  was 
judge  of  a  certain  circuit  at  a  cer- 
tain time,  and  that  he  had  been 
regularly  assigned  to  hold  court  in 
another  circuit.  Barnwell  v.  Marion, 
58   S.   C.   459,  36  S.   E.   818. 

The  Resignation  of  a  Circuit 
Judge  is  judicially  noticed  by  the 
appellate  court.  Ex  parte  Peterson, 
iZ  Ala.  74;  People  v.  McConnell,  155 
111.  192,  40  N.  E.  608. 

2.  People  V.  Ebanks,  120  Cal.  626, 
52  Pac.  1078;  Indianapolis  St.  R.  Co. 
V.  Lawn,  30  Ind.  App.  515,  66  N.  E. 
508. 

3.  Skipp  V.  Hooke,  2  Strange 
(Eng.)  1080;  Van  Sandau  v.  Turner, 
6  Ad.  &  El.  (N.  S.)  (Eng.)  77^.  See 
Ripley  v.  Warren,  2  Pick.  (Mass.) 
592 ;  Hawkes  v.  Inhabitants  of  Ken- 
nebeck,  7  Mass.  461. 

4.  Ledbetter  v.  United  States,  108 
Fed.  52;  Buford  v.  Hickman,  Hempst. 
332,  4  Fed.  Cas.   No.  2114a. 

5.  Webb  V.   Kelsey,  66  Ark.   180, 


49  S.  W.  819;  Hibbs  V.  Blair,  14  Pa. 

Circuit  courts  take  judicial  notice 
as  a  matter  of  convenience  of  who 
are  the  justices  of  the  peace  for  the 
county  in  which  the  court  is  held. 
Shattuck  V.  People,  5  111.  477 ;  Irving 
V.  Brownell,  11  111.  402;  Stout  v. 
Slattery,  12  111.  162;  Livingston  v. 
Kettelle,  6  111.  116,  41  Am.  Dec.  166: 
Graham  v.  Anderson,  42  111.  514,  92 
Am.  Dec.  89;  Gilbert  v.  National 
Cash  Register  Co.,  176  111.  288,  52 
N.  E.  22. 

In  Ede  V.  Johnson,  15  Cal.  53,  the 
supreme  court  took  judicial  notice  of 
the  official  character  of  a  justice  of 
the  peace. 

The  official  capacity  and  signature 
of  a  justice  of  the  peace  appointed 
by  the  governor  must  be  judicially 
noticed.  Despau  v.  Swindler,  3  Mart. 
(N.  S.)    (La.)   705. 

Because    He    Is    a    Commissioned 

Officer.  —  Coleman  v.    State,  63   Ala. 

93- 
The  Particular  District  of  a  city 

over  which  a  named  justice  presides 
is  not  judicially  known.  Allen  v. 
Scharringhausen,  8  Mo.  App.  229. 
Contra.  —  Russell  v.  Huntsville  R. 
Light  &  Power  Co.,  137  Ala.  627,  34 
So.  855.  And  see  Despau  v.  Swind- 
ler, 3  Mart.   (N.  S.)    (La.)   705. 

The  courts  and  judges  of  the 
United  States  sitting  in  one  state 
cannot  take  judicial  notice  of  the 
justices  of  the  peace  of  another  state. 
In  re  Keeler,  Hempst.  306,  14  Fed. 
Cas.  No.  7637. 

6.  Coleman  v.  Gordon  (Miss.),  16 
So.  340.  But  see  Allen  v.  Scharring- 
hausen, 8  Mo.  App.  229. 

7.  Hall  V.  Laurence,  21  La.  Ann. 
692;  Belden  v.  Blackman,  118  Mich. 
448,   76  N.   W.   979;    People   v.   Ly- 
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docs  not  judicially  know  whether  a  particular  attorney  is  practicing," 
or  has  removed  from  the  state." 

e.  Clerks.  —  A  court  judicially  notices  its  own  cierk,^"  and  it  has 
been  held  that  the  supreme  court^^  or  a  court  of  one  county  or 
district  will  take  notice  of  the  clerk  of  a  court  of  any  county  or 
district  within  the  state/-'  and  that  a  district  court  judicially  knows 
who  is  the  clerk  of  the  county  court  for  the  county  in  which  it  is 
sitting.^^  So  also  the  clerk  of  another  court  may  be  noticed  because 
he  belongs  to  one  of  those  classes  of  public  officers  of  the  state 
of  whom  judicial  cognizance  is  taken." 

I.  Signatures  —  a.  Court  Officers.  —  Courts  judicially  notice 
the  signatures  of  their  own  officers  when  acting  in  their  official 
capacity  as  officers  of  the  court/^  but  not  otherwise.^*^     It  is  not 


man,  2  Utah  30  (assistant  United 
States  attorney  for  the  territory)  ; 
Ferris  v.  Commercial  Nat.  Bank,  158 
111.  237,  41  N.  E.  1 1 18;  People  V. 
Nevins,  i  Hill  (N.  Y.)  154;  Cothren 
V.  Connaughton,  24  Wis.  134. 

Where  it  was  contended  that  the 
witness  to  the  reasonableness  of  an 
attorney's  fees  was  not  shown  to 
have  knowledge  of  the  subject,  it  was 
held  that  the  trial  court  may  have 
known  that  the  witness  was  an  at- 
torney and  therefore  qualified.  Fry 
V.  Estes,  52  Mo.  App.  I. 

Deputy  or  Special  Prosecuting  At- 
torney—  The  appointment  and  pow- 
ers of  a  deputy  district  attorney  are 
judicially  noticed  by  the  court  whose 
officer  he  is,  since  courts  take  judicial 
cognizance  of  their  own  officers. 
State  V.  Gugglielmo  (Or.),  79  Pac. 
577-  Citing  Wilkes  v.  King,  6 
Brown  Pari.  Cas.  345 ;  Choen  v. 
State,  85  Ind.  209,  in  which  the  court 
took  judicial  notice  of  a  special  prose- 
cuting attorney  for  the  same  reason. 

8.  Cothren  v.  Connaughton,  24 
Wis.   134. 

9.  Sutton  V.  Chicago,  St.  P.,  M. 
&  O.  R.  Co.,  98  Wis.  157,  7i  N.  W. 
993- 

10.  See  supra,  "  Court  Officers.  — 
Generally." 

11.  Board  of  Com'rs  v.  ShaflFner, 
ID  Wyo.   181,  68  Pac.   14. 

12.  Sherrerd  v.  Frazer,  6  Minn. 
572;  Marsee  v.  Middlesborough 
Town  Etc.  Co.,  23  Ky.  L.  Rep.  1258, 
6s  S.  W.  118.  See  also  State  Bank 
V.  Watson,   15  La.  308. 

13.  Goodwin  v.  Harrison,  28  Tex. 
Civ.  App.  7,  66  S.  W.  308. 

14.  White  V.  Rankin,  90  Ala.  541, 
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8  So.  118.     See  supra,  "Offices,  Offi- 
cers," etc. 

15.  California.  —  Alderson  v.  Bell, 

9  Cal.   315. 

Illinois.  —  Dyer  v.  Last,  51  111.  179. 

Indiana.  —  Buell  v.  State,  72  Ind. 
523 ;  Belle'r  v.  State,  90  Ind.  448 
(clerk). 

Iowa.  —  State  v.  Postlewait,  14 
Iowa  446. 

Missouri.  —  State  v.  Kinney,  81 
Mo.    loi. 

Nebraska.  —  Zug  v.  Forgan,  90  N. 
W.    1 129. 

IVest  Virginia.  —  Central  Land  Co. 
V.   Calhoun,    16  W.  Va.  361. 

Bonds  taken  by  the  officers  of  the 
court  in  pursuance  of  law,  when  put 
upon  the  files  of  the  court  are  mat- 
ters of  record,  and  the  officer's  sig- 
nature thereupon  need  not  be  proved, 
but  will  be  judicially  noticed.  Wood 
V.  Fitz.  10  Mart.   (O.  S.)    (La.)   196. 

Stipulation,  —  The  signatures  of 
the  attorneys  in  the  case  to  a  stipula- 
tion need  not  be  proved,  since  such 
attorneys  are  officers  of  the  court 
and  their  signatures  are  judicially 
noticed.  Strippelmann  v.  Clark,  11 
Tex.   296. 

16.  Johnson  v.  Delbridge,  35 
Mich.  436.  See  Shropshire  v.  State, 
12  Ark.  190,  210. 

The  signature  of  an  attorney  to  an 
admission  of  service  of  a  summons 
is  a  private  act  and  cannot  be  judi- 
cially noticed.  The  court  says:  "I 
do  not  think  the  recognition  of  the 
signature  of  attorneys  by  courts  ex- 
tends beyond  their  professional  acts 
done  in  performance  of  their  duties 
as  attorneys.     Their  signature  to  any 
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necessary,  however,  that  their  official  titles  should  be  added." 
b.  Signature  of  Parties.  —  The  signature  of  a  party  to  the  cause 
will  not  be  judicially  noticed/**  It  has  been  held,  however,  that 
this  rule  applies  only  to  his  signature  to  an  acceptance  of  service 
of  original  process.'*' 

VI.  MATTERS  RELATING  TO  CITIES  AND  TOWNS. 

1.  Identity  and  location.  —  A.  Generally.  —  Judicial  cogni- 
sance of  the  identity  and  location  of  a  particular  named  city  or  town 
is  chiefly  governed  by  two  principles,  namely,  that  relating  to  facts 
of  common  knowledge  and  information,-"  and  that  which  requires 
matters  established  by  or  mentioned  in  public  laws  to  be  judicially 
noticed. ^^  But  in  their  application  of  these  principles  to  this  par- 
ticular question  the  courts  are  in  considerable  conflict. 

a.  The  Place  of  Trial  is  judicially  noticed  by  the  appellate  tribu- 
tial,"  and  its  geographical  location  with  reference  to  other  cities 
has  been  held  to  be  a  proper  subject  for  judicial  notice  by  the  trial 
court.^^ 

b.  A  Municipal  Court  takes  judicial  notice  of  the  county  in  which 
its  own  city  is  located.^* 

B.  When  Shown  by  Public  Law.  —  There  is  no  doubt  that 
when  a  city  or  town  is  a  civil  division  of  the  state  established  by  a 
public  law  it  will  be  judicially  noticed  by  courts  of  such  state.-^ 
Thus,  if  a  named  city  or  town  has  been  incorporated  by  a  public 
law,^^  or  if  its  incorporation  is  required  by  law  to  be  judicially 

private  paper  disconnected  with  their  20.     See  supra,  "  Matters  of  Corn- 
duties  as  officers  of  the  court  requires  mon  Knowledge." 
the  same  proof  as  that  of  any  other  21.     See       supra,       "  Laws,       Etc. 
individual."     Masterson  v.   LeClaire,  Facts    Recited    in   or   Recognized  by 
4  Minn.   163.  Public  Law." 

17.  State  V.  Kinney,  81  ]\Io.  loi ;  22.  Kansas  City,  Ft.  S.  &  G.  R. 
Central  Land  Co.  v.  Calhoun,  16  W.  Co.  v.  Burge,  40  Kan.  736,  21  Pac. 
Va.   361 ;    Dyer  v.   Last,   51    111.    179.  589. 

See  also  Mountjoy  v.  State,  78  Lid.  23.     Hinckley  v.  Beckwith,  23  Wis. 

172;  Buell  V.  State,  72  Lid.  523.  328.     See  also   Bruson  v.  Clark,   151 

18.  Alderson  v.   Bell,  9  Cal.  315.       ju    ^^^    ^g  ^    E.   252. 

19      Downs  V.  Board  of  Directors,  ^^     ^j^^   Recorder's   Court   of  the 

''  Zltif.'  IZ            '^^-  .  .     .      r  city  of  Detroit  can  take  judicial  no- 
After  His  Appearance  defendant's  ^ice  that  Detroit  is  within  the  county 
signature  to  an  acceptance  of  all  no-  ^f    Wayne.       People    v.    Curley,    99 
tices  and  motions  pertaining  to  that  ^^-^^^       ^    ^3  j^_  y^^.  68. 

proceeding  will  be  judicially  noticed  ok      c    '    ■   /    '    « T\/r      •  •     it 

uu^  *  f     T*-     1  D   *i  J  *5.     See   tiifra,      Municipal    Licor- 

without  proof,     lischnert'.  Rutledge,  .       „        '     '  ^ 

35  Wash.   285,   77   Pac.   388,   holding  poration. 

that   his    signature   to   an   acceptance  County  Seat   Towns.  — See  V,    10, 

of  a  notice  of  appeal   must  be  judi-  E,  supra. 

cially  noticed  by  the  appellate  court,  26.     Illinois.  —  Gilbert   v.    National 

since  the  appellate  court  must  judi-  Cash  Register  Co.,  176  LI.  288,  52  N. 

cially   notice    whatever   the    court   of  E.   22 ;    People   v.    Suppiger,    103   LI. 

original  jurisdiction  is  bound  to  no-  434;  Sullivan  v.   People,  122  LI.  385, 

tice,  13  N.  E.  248;  Huston  v.  People,  53 
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noticed,-^  courts  judicially  know  the  county  in  which  it  is  located. 
The  same  is  true  in  the  case  of  a  city  or  town  the  location  of  which 
is  recognized  by  or  can  be  determined  from  a  public  act,*^  and 
it  will  be  presumed  in  the  absence  of  evidence  to  the  contrary  that 
a  place  of  the  same  name  as  the  one  in  the  public  act  is  the  same 
place.^® 


HI.  App.  501 ;  Gunning  v.  People,  86 
HI.  App.  676. 

Kansas.  —  Kansas  City,  Ft.  S.  & 
G.  R.  Co.  V.  Burge,  40  Kan.  736,  21 
Pac.  589;  State  v.  Brooks,  8  Kan. 
App.  344,  56  Pac.   1 127. 

Maine.  —  Martin  v.  Martin,  51  Mc. 
366.  See  also  Kidder  v.  Blaisdell, 
45  Me.  461,  470;  Ham  v.  Ham,  39 
Me.  263 ;  State  v.  Jackson,  39  Me. 
291. 

Maryland.  —  Acton  v.  State,  80 
Md.  547,  31   Atl.  419. 

Massachusetts.  —  Com.  v.  Spring- 
field, 7  Mass.  9. 

Minnesota.  —  State  v.  City  of  Lake 
City,  25  Minn.  404;  Baumann  v. 
Granite  Sav.  &  Trust  Co.,  66  Minn. 
227,  68  N.  W.  1074. 

New  Hampshire.  —  Winnipiseogee 
Lake  Co.  V.  Young,  40  N.  H.  420, 
428. 

New  York.  — ■  Wood  v.  People,  i 
Hun  381  (noticing  that  the  village 
of  Sandy  Hill  is  in  the  county .  of 
Kingsbury). 

Virgima.  —  See  Anderson  v.  Com., 
100  Va.  860,  42  S.  E.  865. 

JVisconsin.  —  Woodward  v.  Chicago 
&  N.  W.  R.  Co.,  21  Wis.  309- 

Courts  Take  Judicial  Notice  of 
Municipalities  within  their  jurisdic- 
tion. People  V.  Telford,  56  Mich. 
541,  23  N.  W.  213,  holding  that  a 
justice  of  the  peace  was  warranted 
in  taking  judicial  notice  that  the  vil- 
lage of  Dansville  was  in  the  county 
of  Ingham. 

Must  Appear  That  Name  Used 
Was  Intended  to  Designate  a  Town. 
Where  an  indictment,  after  mention- 
ing two  different  counties,  charged 
the  crime  to  have  been  committed  at 
Westminster,  it  was  held  that  while 
the  court  could  judicially  notice  that 
there  was  a  town  of  Westminster  in 
the  county  of  Worcester,  there  was 
no  allegation  that  the  offense  was 
committed  at  the  town  of  Westmin- 
ster, but  simply  at  Westminster, 
which  was  not  alleged  to  be  a  town 
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or  a  place  within  the  county  of  Wor- 
cester. Com.  V.  Wheeler,  162  Mass. 
429,  38  N.  E.  1 1 15,  distinguishing 
Com.  v.  Springfield,  7  Mass.  9;  Com. 
V.  Cummings,  6  Gray  (Mass.)  487; 
People  t'.  Breese,  7  Cow.  (N.  Y.) 
429;   Reeves  v.   State,  20  Ala.  33. 

27.  State  v.  Reader,  60  Iowa  527, 
15  N.  W.  423.  See  also  State  v. 
Brooks,  8  Kan.  App.  344,  56  Pac. 
1127;  Doyle  V.  Village  of  Bradford, 
90  111.  416.     See  supra,  IV,  2,  F. 

28.  England.  —  Queen  v.  Hol- 
born  Union,  6  El.  &  B.  715,  88  E  C. 
L.  715- 

Dakota.  —  See  United  States  f. 
Beebe,  2  Dak.  292,   11   N.  W.  505. 

Nezv  Hampshire.  —  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  420, 
428. 

Nezv  York.  —  Bronson  v.  Gleason, 
7  Barb.  472. 

Tennessee.  —  Hite  v.  State,  9  Yerg. 
357;   Moody  V.   State,  6  Coldw.  299. 

Texas.  —  Solyer  v.  Romanet-,  52 
Tex.  562;  Traylor  v.  Blum  (Tex.), 
7  S.  W.  829;  Fields  V.  State  (Tex. 
Crim.),  24  S.  W.  407;  Monford  v. 
State,  35  Tex.   Crim.  237,  33   S.  W. 

351- 

Since  the  city  of  Houston  was  the 
state  capital  for  two  years,  the  courts 
judicially  know  that  it  is  in  Harris 
county.  Lewis  v.  State  (Tex. 
Crim.),   24   S.   W.   903. 

Since  the  statute  provides  for  the 
holding  of  the  supreme  court  at  Ty- 
ler, the  courts  will  judicially  notice 
that  Tyler  is  located  in  Smith 
county,  Texas.  Terrell  v.  State,  41 
Tex.  463. 

The  city  of  Salem  being  by  public 
law  made  the  capital  of  the  state  and 
the  county  seat  of  Marion  county, 
the  court  is  bound  to  take  judicial 
notice  of  its  location,  hence  an  alle- 
gation that  the  act  complained  of 
•was  done  in  Salem  sufficiently  shows 
the  venue.  Marx  v.  Croisan,  17  Or. 
393,  21   Pac.  310. 

29.  Queen    v.    Holborn   Union,    6 
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C.  As  Matter  of  Common  Knowledgu.  —  Many  courts  hold, 
either  directly  or  inferentially,-'"  that  in  the  absence  of  any  recogni- 
tion of  its  location  by  a  public  law  they  cannot  judicially  know  the 
county  in  which  a  named  city  or  town  is  situated,^^  nor  whether  it 
is  within  or  without  the  state/'"  even  though  the  name  be  that  of  a 
well-known  city,''^  the  reason  being  that  since  there  may  be  other 
places  of  the  same  name  the  court  cannot  be  certain  which  one  was 
referred  to  by  the  name  used.  Other  courts  apparently  take  notice 
of  the  county  in  which  any  named  city  or  town  is  located,^'*  or 


El.  &  B.  715,  88  E.  C.  L.  715.  See 
also  Woodward  v.  Chicago  &  N.  W. 
R.  Co.,  21  Wis.  309. 

30.  See  supra,  "  When  Shown  by 
Public  Law." 

31.  England.  —  Brunt  v.  Thomp- 
son, 2  Ad.  &  El.  (N.  S.)  789,  42  E. 
C.  L.  913 ;  King  v.  Inhabitants  of 
Chagford,  4  B.  &  Aid.  235,  6  E.  C. 
L.  213. 

Alabama.  —  Richardson  v.  Wil- 
liams, 2  Port.  239. 

Illinois.  —  Moore  v.  People,  150 
111.  405,  27  N.  E.  909;  Huston  v. 
People,  53  111.  App.   501. 

Missouri.  —  State  v.  Hartnett,  75 
Mo.  251 ;  State  v.  Burgess,  75  Mo. 
541 ;  State  v.  Quaite,  20  Mo.  App. 
405. 

Neiv  Hampshire.  —  Blanding  v. 
Sargent,  2:^  N.  H.  239,  66  Am.  Dec. 
720. 

South  Dakota.  — •  State  v.  First 
Nat.  Bank,  3  S.  D.  52,  51  N.  W.  780. 

Texas.  —  Carson  v.  Dalton,  59 
Tex.  500;  Boston  v.  State,  5  Tex. 
App.  383 ;  Huffman  v.  State,  12  Tex. 
App.  406  (distinguishing  Terrell  v. 
State,  41  Tex.  463)  ;  Latham  v.  State, 
19  Tex.  App.  305;  Hutto  V.  State 
(Tex.  Crim.),  33  S.  W.  223;  Fields 
V.  State  (Tex.  Crim.),  24  S.  W.  407, 
citing  Stewart  v.  State,  31  Tex.  Crim. 
153.  19  S.  W.  908;  Cain  v.  State 
(Tex.  Crim.),  25  S.  W.  11 19. 

Virginia  —  See  Anderson  v.  Com., 
100  Va.  860,  42  S.  E.  865. 

32.  Moore  v.  People,  150  111.  405, 
37  N.  E.  909;  Perry  v.  State,  113  Ga. 
936,  39  S.  E.  31s;  State  v.  First  Nat. 
Bank,  3  S.  D.  52,  51  N.  W.  780. 

33.  When  a  bill  of  exchange, 
note  or  other  instrument  is  dated  at 
a  particular  named  city,  the  court 
cannot  judicially  know  that  it  refers 
to  a  city  of  that  name,  the  location 
of  which  is  well  known ;  as,  for  in- 
stance,   where     the     name     used     is 


"  Washington,"'  Ellett  v.  Britton,  6 
Tex.  229;  or  "  Philadelphia,"  Crook 
V.  Crawford,  4  Tex.  420;  or  "New 
Orleans  "  (even  though  various  pub- 
lic acts  of  congress  and  of  the  I'epub- 
lic  of  Texas  speak  of  New  Orleans 
as  being  in  Louisiana),  Andrews  v. 
Hoxie,  5  Tex.  171 ;  Yale  v.  Ward,  30 
Tex.  17;  Riggin  v.  Collier,  6  Mo. 
568 ;  or  "  Dublin,"  Kearney  z\  King, 
2  Barn.  &  Aid.  (Eng.)  301 ;  or  "  New 
York,"  Whitlock  v.  Castro,  22  Tex. 
109.  But  contra,  see  Dickinson  v. 
Branch  Bank  at  Mobile,  12  Ala.  54, 
taking  judicial  notice  that  by  the 
"  city  of  New  York,"  as  used  in  a 
bill  of  exchange  drawn  in  Alabama 
and  payable  in  the  city  of  New- 
York,  was  meant  the  commercial 
city  of  that  name  in  the  state  of 
New  York;  and  Parks  v.  Jacob  Dold 
Pack.  Co.,  6  Misc.  570,  27  N.  Y. 
Supp.  289,  in  which  the  court  judi- 
cially noticed  the  geographical  loca- 
tions of  Kansas  City  and  Wichita, 
because  they  are  large  and  univer- 
sally known  commercial  centers. 

34.  Luck  V.  State,  96  Ind.  16; 
Glenn  v.  Porter,  49  Ind.  500;  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  McAfee, 
15  Ind.  App.  442,  43  N.  E.  36  (that 
Ash  Grove,  the  place  where  the  in- 
jury was  shown  to  have  occurred, 
was  a  station  on  the  defendant's  rail- 
road in  Tippecanoe  county,  Indiana). 
See  also  cases  cited  in  note  30,  infra. 
Where  the  venue  in  a  criminal 
complaint  was  laid  in  the  town  of 
S.,  without  naming  the  county,  it 
was  held  to  be  a  sufficient  allegation, 
since  the  court  would  judicially  no- 
tice the  county  in  which  this  town 
was  located.  "  The  county  and  the 
towns  within  it  are  geographical  di- 
visions of  the  state  which  the  courts 
may  always  take  notice  of."  State 
z'.   Powers,  25  Conn.  48. 
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at  least  when  it  is  a  matter  of  common  knowledge,'"^  and  in  many 
cases  the  county  in  which  a  particular  named  city  is  located  has  been 
judicially  noticed  without  assigning  any  reason/"*     In  one  jurisdic- 


35.  Wilder  v.  Stale,  29  Ark.  293. 
In  a  criminal  prosecution  there  was 

testimony  that  the  ofTense  occurred 
"  three  miles  southwest  of  Dover," 
without  showing  the  county  or  state. 
It  was  held  that  the  court  could  take 
judicial  notice  as  a  matter  of  com- 
mon knowledge  that  the  point 
named  was  withm  the  county  of 
Pope.  "  The  general  situation  of 
Dover,  which  was  for  years  the  scat 
of  justice  for  the  county,  with  ref- 
erence to  the  county's  lines,  was  a 
matter  of  public  notoriety  of  which 
the  courts  took  notice  without  proof. 
That  the  county  line  could  not  be 
reached  within  three  miles  was  com- 
mon knowledge."  Forehand  v.  State, 
53  Ark.  46,   13   S.   W.  728. 

In  St.  Louis,  Iron  Mt.  &  S.  R.  Co. 
V.  Magness,  68  Ark.  289,  57  S.  W. 
933,  where  it  appeared  that  the  injury 
in  controversy  took  place  in  the  town 
of  Newark,  it  was  held  that  the  court 
would  take  judicial  notice,  as  a  mat- 
ter of  general  information,  that 
Newark,  a  town  of  several  hundred 
inhabitants  with  express  and  post 
offices,  is  located  in  Independence 
county  on  the  line  of  defendant's 
road  between  Batesville  and  New- 
port. 

But  in  a  similar  action  where  the 
only  evidence  in  the  record  as  to  the 
venue  was  that  the  accident  occurred 
"  near  Glenwood,"  it  was  held  that 
the  court  could  not  judicially  know 
that  Glenwood  is  in  Phillips  county, 
there  being  nothing  in  the  record  to 
indicate  that  the  court  below  must 
know  by  common  knowledge  where 
Glenwood  was,  the  supreme  court  it- 
self being  unable  to  discover  the  lo- 
cation of  this  place.  St.  Louis,  Iron 
Mt.  &  S.  R.  Co.  V.  Cady,  67  Ark.  512, 
55  S.  W.  929,  distinguishing  Wilder 
V.  State,  29  Ark.  293 ;  Forehand  v. 
State,  53  Ark.  46,  13  S.  W.  728; 
Railway  Co.  v.  Petty,  57  Ark.  359, 
21    S.   W.   884. 

36.  United  States.  —  Ross  v.  City 
of  Ft.  Wayne,  63  Fed.  466  (that  Ft. 
Wayne  is  in  Allen  county,  although 
alleged  to  be  in  the  county  of  Vigo). 
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Delazcarc.  —  State  v.  Tootle,  2 
Harr.  541  (that  Camden  is  in  Kent 
county)  citing  i  Harr.  326,  note, 
which  is  to  the  same  effect. 

Georgia.  —  Central  R.  Co.  v.  De- 
Bray,  71  Ga.  406  (that  Barnesville  is 
in  Pike  county). 

Illinois.  —  Linck  v.  City  of  Litch- 
field, 141  111.  469,  480,  31  N.  E.  123 
(that  the  city  of  Litchfield  is  in  the 
county  of  Montgomery)  ;  Harding  v. 
Strong,  42  111.  148,  89  Am.  Dec.  415 
(that  the  city  of  Monmouth  is  in 
Warren  county,  Illinois)  ;  Gilbert  v. 
National  Cash  Register  Co.,  67  111. 
App.  606  (that  the  town  of  South 
Chicago  is  in  Cook  county). 

lozva.  —  Equitable  L.  Ins.  Co.  v. 
Gleason,  56  Iowa  47,  8  N.  W.  790 
(that  Des  Moines,  Iowa,  is  in  Polk 
county). 

Minnesota.  —  Kretzschmar  v.  Mee- 
han,  74  Minn.  211,  yy  N.  W.  41 
(that  the  village  of  Thief  River  Falls 
is  in  Red  Lake  county). 

Missouri.  —  Johnson  v.  Hutchison, 
81  Mo.  App.  299  (that  Xenia  is  a 
town  in  the  county  of  Putnam),  cit- 
ing State  V.  Pennington,  124  Mo. 
388,  27  S.  W.  1 106.  To  the  same 
effect,  Moon  v.  Missouri  Pac.  R.  Co., 
83  Mo.  App.  458;  Bishop  v.  Covenant 
Mut.  L.  Ins.  Co.,  85  Mo.  App.  302. 
(the  geographical  locations  of  the 
cities  of  Hannibal  and  St.   Louis). 

Nebraska.  —  Green  v.  Paul,  60 
Neb.  7,  82  N.  W.  98  (that  the  city  of 
Omaha  is  in  Douglas  county). 

Neiv  York.  —  People  v.  Wood,  131 
N.  Y.  617,  30  N.  E.  243  (that  the 
town  of  Stony  Creek  is  in  the  county 
of  Warren)  ;  Chapman  v.  Wilber,  6 
Hill  475  (that  Batavia  is  in  Genesee 
county,  and  not  in  New  York  county, 
as  alleged)  ;  People  v.  Bloedel,  16  N. 
Y.  Supp.  837  (that  the  city  of  Buf- 
falo   is    in    Erie   county). 

Vcrniont.  —  Fellows  v.  Elliott,  12 
Vt.  569. 

Wisconsin.  —  Huey  v.  Van  Wie, 
23  Wis.  613  (that  the  village  of  Mad- 
ison is   in  Dane  county). 

Most  of  the  foregoing  cases  arc 
probably    explainable    as    due    to   the 
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tion  it  must  appear  that  the .  named  town  is  within  the  state.''" 
D.  Local  Situation.  —  But  even  when  the  county  in  which  a 
named  city  or  town  is  located  can  be  judicially  noticed  some  courts 
refuse  to  take  notice  of  its  local  situation  with  reference  to  the 
boundaries  of  such  county.^^  Other  courts,  however,  take  notice 
of  its  exact  location  and  know  whether  a  specified  distance  from 
such  town  is  within  or  without  the  county.^" 


laws  governing  the  civil  organization 
of  the  cities  and  towns  of  the  state. 

37.  "  When  it  is  shown  that  a 
given  town  is  in  the  state  the  court 
will  take  judicial  notice  of  the  county 
in  which  such  town  is  located.  Clay- 
ton V.  May,  6/  Ga.  769;  Central  Ry. 
Co.  V.  De  Bray,  71  Ga.  406;  Cooper 
V.  State,  106  Ga.  119,  :i2  S.  E.  22,. 
But  the  courts  cannot  know  judicially 
that  a  named  town  is  in  the  state, 
for  there  may  be  towns  of  the  same 
name  in  other  states."  Perry  v. 
State,  113  Ga.  936,  39  S.  E.  315,  hold- 
ing that  the  court  could  not  know 
that  Bainbridge  is  in  Georgia,  and 
distinguishing  English  v.  Bryan,  66 
Ga.  574.  See  also  Clayton  v.  May, 
67  Ga.  769,  noticing  that  the  city  of 
Columbus,  Georgia,  is  in  Muscogee 
county. 

38.  Goodwin  v.  Appleton,  22  Me. 
453.  Where  a  particular  town  is 
recognized  by  a  public  statute  as  be- 
ing within  a  certain  county,  this  fact 
will  be  judicially  noticed,  but  where 
the  boundaries  of  the  county  have 
been  subsequently  changed  the  court 
cannot  judicially  know  whether  such 
town  is  or  is  not  within  the  county, 
because  they  cannot  know  in  what 
part  of  the  county  it  was  originally 
situated.  Hite  v.  State,  9  Yerg. 
(Tenn.)  357,  382.  But  see  Wilder  v. 
State,  29  Ark.  46. 

In  Anderson  v.  Com.,  100  Va.  860, 
42  S.  E.  865,  it  was  held  that  the 
court  could  not  judicially  notice  that 
the  place  of  the  crime,  a  quarter  of 
a  mile  from  Lynch's  Station,  was  in 
Campbell  county,  since  "  courts  will 
not  take  judicial  notice  that  a  par- 
ticular locality  is  within  a  county, 
nor  of  the  local  situation  and  dis- 
tances in  a  county." 

39.  Bartholomew  v.  First  Nat. 
Bank,  18  Wash.  683,  52  Pac.  239; 
Indianapolis  &  C.  R.  Co.  v.  Moore, 
16  Ind.  43;  Indianapolis  &  C.  R.  Co. 
V.   Case,   15   Ind.  42;   Indianapolis   & 


C.  R.  Co.  V.  Stephens,  28  Ind.  429 
("about  a  half  mile  northwest  of 
Hazelrigg  Station");  Louisville,  N. 
A.  &  C.  R.  Co.  V.  Hixon,  loi  Ind. 
237  (that  "  three  miles  south  of 
Westville  "  is  in  Laporte  county,  In- 
diana. "This  court  will  take  judicial 
notice  of  the  geography  of  the  county 
and  of  the  location  of  the  towns 
therein")  ;  Indianapolis,  B.  &  W.  R. 
Co.  V.  Lyon,  48  Ind.  119  ("two  and 
one-half  miles  east  of  Covington " 
judicially  noticed  to  be  in  Fountain 
county)  ;  Terre  Haute  &  I.  R.  Co. 
V.  Pierce,  95  Ind.  496  (judicially  no- 
ticing that  a  point  on  defendant's 
railroad  "  one  mile  north  of  Rose- 
dale "  would  be  in  Parke  county), 
overruling  upon  this  point  Louisville 
&  R.  W.  Co.  V.  Breckenridge,  64  InJ. 
113;  State  V.  Pennington,  124  Mo. 
388,  2y  S.  W.  1 106  (three  miles  from 
the  county  seat  of  a  particular  county 
judicially  known  to  be  within  such 
county)  ;  Steinmetz  v.  Versailles  & 
Osgood  Tpke.  Co.,  57  Ind.  457  (ju- 
dicially noticing  that  a  road  between 
two  named  towns  would  not  run  out 
of  the  county  in  which  they  were 
located).  See  also  Forehand  v. 
State,  S3  Ark.  46,  13  S.  W.  728. 

Courts  take  judicial  notice  of  the 
geographical  position  and  location  of 
cities  and  towns  within  their  juris- 
diction, and  hence  know  that  a  place 
eight  miles  southeast  of  the  town  of 
Lexington  is  in  Cleveland  county, 
Oklahoma.  Harvey  v.  Territory,  11 
Okla.   156,  65  Pac.  837. 

In  Kansas  City,  Ft.  S.  &  G.  R.  Co. 
V.  Burge,  40  Kan.  736,  21  Pac.  589, 
proof  that  the  injury  in  controversy 
occurred  within  two  miles  of  Ft. 
Scott  was  held  sufficient  to  show  that 
it  occurred  in  the  county  of  Bour- 
bon, since  the  court  was  bound  to 
judicially  notice  the  location  and 
boundaries  of  Ft.  Scott,  a  city  in- 
corporated by  a  public  act. 

In  Ward  v.  Janney,    104  Ala.  122, 
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The  Township  in  which  a  particular  city  or  town  is  situated  will 
not  be  judicially  noticed.''" 

E.  Attempted  Distinction  in  Criminal  Case.  —  It  has  been 
suggested  that  while  courts  will  generally  take  notice  of  the  loca- 
tion of  cities  and  towns  in  the  state,  they  will  not  in  a  criminal 
case  supply  by  that  means  an  omission  to  prove  the  venue.'"  The 
cases,  however,  do  not  sanction  any  such  distinction  between  civil 
and  criminal  actions. "- 

F.  Geographicae  Situation.  —  The  general  geographical  situ- 
ation of  a  city  may  be  noticed  judicially  when  it  is  a  matter  of 
common  knowledge.'*''' 

2.  Subdivisions.  —  A.  Wards  of  a  City  when  established  by  a 
public  law  are  judicially  noticed,"  but  not  otherwise.''^ 

B.  Streets,  Blocks,  Lots,  Etc.  —  a.  Streets.  —  (l.)  Generally. 
Courts  do  not  ordinarily  take  judicial  notice  of  city  streets,  their 
location,*®  nor  of  other  facts  connected  with  the  streets  of  any  partic- 


i6  So.  73,  the  court  took  judicial  no- 
tice that  lands  within  two  miles  of 
the  city  of  Montgomery  might  not  be 
in  the  county  of  Montgomery. 

40.  Backenstoe  v.  Wabash  &  St. 
L.  &  P.  R.  Co.,  86  Mo.  492. 

The  court  does  not  judicially 
know  that  the  city  of  Clarksville  is 
in  Calumet  township.  Mayes  v.  St. 
Louis,  K.  &  N.  W.  R.  R.  Co.,  71  Mo. 
App.   140. 

41.  While  courts  will  take  judicial 
notice  of  the  geographical  divisions 
of  the  state  and  of  the  location  of 
the  cities  and  towns  thereof,  they 
will  not,  in  a  criminal  prosecution, 
supply  by  that  means  an  omission  to 
prove  the  venue.  Whitman  v.  State, 
80  Md.  410,  31  Atl.  325  {dictum), 
citing  State  v.  Hartnett,  75  Mo.  251. 
See  State  v.  First  Nat.  Bank,  3  S.  D. 
52,  51  N.  W.  780. 

42.  State  z:  Brooks,  8  Kan.  App. 
344,  56  Pac.  1 127;  Wilder  v.  State, 
29  Ark.  293;  People  v.  Wood,  131 
N.  Y.  617,  30  N.  E.  243;  and  see 
criminal  cases  cited  in  notes  16-27, 
supra. 

43.  In  Peyroux  v.  Howard,  7  Pet. 
(U.  S.)  324,  342,  it  was  held  that 
the  court  would  judicially  notice  the 
geographical  situation  of  New  Or- 
leans for  the  purpose  of  determining 
whether  the  tide  ebbed  and  flowed 
at  that  place.  Citing  The  Appollon, 
9  Wheat.  362,  and  United  States  v. 
L,a  Vengeance,  3  Dall.    (U.   S.)   297. 

In  Siegbert  v.  Stiles,  39  Wis.  533, 
the  court  took  judicial  notice  of  the 
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fact  that  Prairie  du  Chien,  Wiscon- 
sin, and  McGregor,  Iowa,  are  sepa- 
rated only  by  the  Mississippi  river, 
and  that  during  the  winter  months 
when  the  river  is  frozen  these  towns 
are  easily  accessible  to  each  other, 
and  there  is  consequently  little  dif- 
ference in  the  market  value  of  hogs 
at  the  two  places. 

In  Bond  v.  Perkins,  4  Heisk. 
(Tenn.)  364,  the  court  judicially  no- 
ticed the  geographical  relation  of 
Brownsville  to  Ft.  Pillow,  Memphis 
and  Jackson.  See  also  Phelps  v. 
Lewiston,  15  Blatch.  131,  19  Fed. 
Cas.   No.    11,076. 

The  court  judicially  knows  that  a 
shipment  over  a  railroad  from  My- 
rick  to  Kansas  City  was  not  in  the 
same  direction  as  one  from  Myrick 
to  Booneville,  but  in  fact  was  in  an 
opposite  direction.  McGrew  v.  Mis- 
souri Pac.  R.  Co.,  177  Mo.  533,  76 
S.   W.   995- 

44.  Wards  of  the  city  of  New 
York  are  judicially  noticed  since  they 
are  civil  divisions  created  by  stat- 
ute. People  V.  Callahan,  23  Hun  (N. 
Y.)  581 ;  Armstrong  v.  Cummings, 
20  Hun  (N.  Y.)  313. 

45.  Moberry  v.  City  of  Jeflferson- 
ville,  38  Ind.    198. 

46.  Breckenridge  v.  American 
Cent.  Ins.  Co.,  87  Mo.  62,  68;  Baily 
V.  Birkhofer,  123  Iowa  59,  98  N.  W. 
594;  Pennsylvania  Co.  v.  Frana,  13 
111.  App.  91  (the  relative  location  of 
certain  street  corners  in  the  city  of 
Chicago)  ;  North  Chicago  St.  R.  Co. 
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ular  city,  such  as  their  width,*^  the  direction  in  which  they  run/^  or 
the  method  of  numbering  them.*"  But  a  court  may  take  cognizance 
of  the  well-known  streets  of  the  city  in  which  it  sits,^''  and  other 
facts  relating  thereto.^^     And  streets  established  by  an  official  map 


c'.  Cheetham,  58  111.  App.  318  (dis- 
tance between  the  various  streets  of 
Chicago)  ;  Allen  v.  Scharringhausen, 
8  Mo.  App.  229  (that  a  particular 
street  and  number  is  within  a  given 
ward  or  district  of  a  city).  See  Sul- 
livan V.  People,  122  111.  385,  13  N. 
E.  248;  Ritchie  v.  Catlin,  86  Wis. 
109,  56  N.  W.  473.  But  see  Stealey 
V.  Kansas  City,  179  Mo.  400,  407,  78 
S.  W.  599- 

"  Streets  and  avenues  are  not  civil 
divisions  created  by  statute,  and 
their  locality,  termini  and  the  num- 
bers of  the  houses  situated  thereon 
are  not  matters  of  judicial  notice." 
People  V.  Callahan,  23  Hun  (N.  Y.) 
581.  See  also  People  v.  Kelly,  20 
Hun  (N.  Y.)  549;  Armstrong  v. 
Cummings,  20  Hun  (N.  Y.)  313. 

In  Dougherty  v.  People,  118  111. 
160,  8  N.  E.  673,  where  the  homicide 
was  alleged  to  have  been  committed 
in  Cook  county,  Illinois,  and  the  wit- 
nesses referred  in  their  testimony  to 
streets  and  localities  by  name  with- 
out indicating  further  in  what  county 
or  even  in  what  city  they  were,  it 
was  held  that  proof  of  venue  was  in- 
sufficient, since  the  court  could  not 
judicially  know  that  the  streets  and 
localities  referred  to  by  the  witnesses 
are  in  the  city  of  Chicago  or  else- 
where in  Cook  county.  "  There  may 
be  streets  and  localities  of  the  same 
name  in  the  city  of  Chicago,  but  so 
there  also  may  be  in  other  cities." 

Streets  Created  by  Dedication  or 
Opened  and  Adopted  by  Municipal 
Ordinance  are  not  judicially  noticed. 
Diggins  V.  Plartshome,  108  Cal.  154, 
41  Pac.  283. 

Contra.  —  Courts  take  judicial  no- 
tice of  the  streets  and  of  the  names 
and  locations  of  the  suburbs  from 
time  to  time  brought  within  the  city 
limits.  Poland  v.  Dreyfous,  48  La. 
Ann.  83,  18  So.  906. 

47.  Porter  v.  Waring,  69  N.  Y. 
250,  2  Abb.  N.  C.  230 ;  Lewis  v.  Gal- 
veston, H.  &  S.  A.  R.  Co.,  7i  Tex. 
504,  II  S.  W.  528. 

The  width  of  city  streets  will  not 


be  judicially  noticed  unless  estab- 
lished by  a  city  charter  granted  by  a 
special  act  of  the  legislature.  Coe 
College  V.  City  of  Cedar  Rapids,  120 
Iowa  541,  95  N..  W.  267. 

That  the  "Usual  and  Customary 
Width  of  Public  Highways  in  the 
state,  other  than  streets  of  cities  and 
villages,  is  from  fifty  feet  to  four 
rods,  was  judicially  noticed  as  a  mat- 
ter of  common  knowledge  and  infor- 
mation. City  of  Bloomington  v.  Illi- 
nois C.  R.  Co.,  154  111.  539,  39  N.  E. 
478. 

48.  Breckenridge  v.  American 
Cent.  Ins.  Co.,  87  Mo.  62,  68. 

49.  The  system  employed  by  cities 
in  numbering  houses  and  the  relative 
location  of  buildings  cannot  be  judi- 
cially noticed.  State  v.  Rogers 
(Mont.),  yy  Pac.  293. 

50.  In  a  criminal  prosecution 
where  the  venue  was  laid  in  St. 
Louis,  and  a  witness  testified  that 
the  crime  was  committed  on  Christy 
avenue,  between  Seventh  and  Eighth 
streets,  and  there  was  no  evidence 
showing  that  these  streets  were  in 
St.  Louis,  it  was  held  that  the  court 
would  take  judicial  notice  of  this 
fact.  "  We  will  not  take  judicial  no- 
tice of  all  the  streets  of  the  city  in 
which  this  court  holds  its  sessions. 
But  we  need  have  no  difficulty  in  ju- 
dicially recognizing  the  fact  that 
Washington  ave.,  Morgan  St.,  and 
Christy  ave.,  are  old,  established  and 
well-known  streets  of  St.  Louis  —  the 
city  in  which  we  sit  as  a  court  —  and 
that  this  knowledge  prevails  gener- 
ally throughout  the  state  and  must 
have  been  possessed  by  the  trier  of 
the  fact  in  the  present  case."  State 
V.  Ruth,  14  Mo.  App.  226,  citing  State 
V.  Burns,  48  Mo.  438. 

51.  The  Court  of  Common  Pleas 
of  New  York  City  "  is  justified  in 
taking  judicial  notice  of  the  fact  that 
the  streets  are  numbered  east  and  west 
from  Fifth  avenue,  and  that  the  odd 
numbers  are  uniformly  on  the  north 
side  of  the  street."  (Canavan  v. 
Stuyvesant,    7    Misc.    113,    27    N.    Y. 
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established  by  act  of  the  leg^islaturc  arc  judicially  noticed,  and  the 
direction  in  which  they  run/'- 

(2.)  Public  Highway.  —  W'hclher  a  particular  street  is  a  public 
highway  is  not  a  matter  to  be  noticed  judicially/'^  except  when 
declared  to  be  a  public  highway  by  statute/''  or  in  the  case  of  some 
well-known  street.''"'' 

b.  Blocks  and  Lots.  —  The  division  of  cities  and  towns  into  blocks 
and  lots  is  a  fact  of  such  universal  notoriety  that  courts  take  judicial 
cognizance  of  it/"  but  not  of  the  location  of  such  division/^ 

C.  Location  of  Buildings. — The  location  within  a  city  of  its 
large  buildings  will  not  be  judicially  noticed  unless  it  is  a  matter 
of  common  knowledge. ^^ 

3.  Municipal  Incorporation,  Charters  and  Powers.  —  A.  Gen- 
ERAijA'.  —  The  incorporation  of  a  city  by  special  act  of  the  legis- 
lature is  judicially  noticed  as  a  public  act/'"''-*  as  are  its  charter  and 


Supp.  413)  ;  and  "  of  the  general  di- 
rection of  the  streets  in  the  city  of 
New  York,  and  where  they  begin  and 
end,  both  because  such  facts  are 
within  the  general  knowledge  of  its 
citizens  and  the  plan  of  the  city  has 
been  approved  by  law  and  is  laid 
down  on  public  maps."  Skelly  v.  New 
York  E.  R.  Co.,  7  Misc.  88,  27  N. 
Y.    Supp.   304. 

52.  Diggins  v.  Hartshorne,  108 
Cal.  154,  41  Pac.  283.  See  also 
Skelly  V.  New  York  E.  R.  Co.,  7 
Misc.  88,  27  N.  Y.  Supp.  304- 

Under  a  statute  requiring  courts 
to  take  judicial  notice  of  a  municipal 
ordinance  establishing  an  official  map 
of  the  city,  it  was  held  that  the  court 
must  take  judicial  notice  of  such  offi- 
cial map,  of  the  streets  thereon 
marked,  their  relation  to  each  other, 
and  the  directions  in  which  they  run. 
Brady  v.  Page,  59  Cal.  52 ;  Whitney 
V.  Quackenbush,  54  Cal.  306. 

53.  See  "  Streets,  Lots,  Blocks, 
Etc.  —  Streets.  —  Generally." 

54.  Schwerdtle  v.  County  of 
Placer,  108  Cal.  589,  41  Pac.  448. 

55.  Porter  v.  Waring,  69  N.  Y. 
250,  2  Abb.  N.  C.  230.  But  see  Peo- 
ple V.  Callahan,  22,  Hun  (N.  Y.)  581. 

In  Whittaker  v.  Eighth  Ave.  R. 
Co.,  5  Rob.  (N.  Y.)  650,  it  was  held 
that  the  trial  court  was  bound  to  take 
judicial  notice  of  the  fact  that  Eighth 
avenue  in  the  city  of  New  York  is 
a  public  highway. 

In  Wheeler  v.  City  of  Detroit,  127 
Mich.  329,  86  N.  W.  822,  it  was  held 
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that  the  court  might  judicially  no- 
tice that  certain  named  streets  were 
public  highways. 

56.  Gardner  v.  Eberhart,  82  111. 
316;  Sever  v.  Lyons,  170  111.  395,  48 
N.  E.  926;  McMaster  v.  Morse,  18 
Utah  21,  55   Pac.  70. 

In  Brumagim  v.  Brad.shaw,  39  Cal. 
24,  it  was  held  to  be  a  fact  of  univer- 
sal notoriety,  which  the  court  would 
judicially  notice,  that  the  Potrero,  a 
part  of  the  city  of  San  Francisco,  is 
divided  into  lots,  blocks  and  streets. 

57.  Gunning  v.  People,  189  111. 
165,  59  N.  E.  494,  reversing  86  111. 
App.  676,  and  distinguishing  Gard- 
ner V.  Eberhart,  82  111.  316;  Sever  v. 
Lyons,  170  111.  395,  48  N.  E.  926; 
Brady  v.  Page,  59  Cal.  52. 

The  Relative  Situation  of  Lots 
and  Blocks  on  a  Map  or  plat  not  in- 
troduced in  evidence  cannot  be  judi- 
cially noticed.  Shepard  v.  Shepard, 
36  Mich.  173. 

58.  The  Reliance  Building  of  the 
city  of  Chicago  is  not  sufficiently  well 
known  that  its  location  may  be  judi- 
cially noticed.  Gunning  v.  People, 
189  111.   165,  59  N.  E.  494. 

59.  Alabama.  —  Smitha  v.  Flour- 
noy's  Adm'r,  47  Ala.  345,  361 ;  Ala- 
bama Gold  L.  Ins.  Co.  V.  Cobb,  57 
Ala.  547;  Mayor  v.  Wetumpka 
Wharf  Co.,  63  Ala.  611,  625. 

California.  —  De  Baker  v.  South- 
ern California  R.  Co.,  106  Cal.  257, 
272,  39  Pac.  610,  46  Am.  St.  Rep. 
2T,y ;  Bituminous  Lime  Rock  Pav.  & 
Imp.   Co.  V.   Fulton,  22>   P^c.    11 17. 
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corporate  powers.*^"     But  incorporation  under  a  general  incorpora- 


Delaware.  —  Downs  v.  Commis- 
sioners of  Town  of  Smyrna,  2  Penn. 
132,  45  Atl.  717. 

Indiana.  —  West  v.  Blake,  4  Blackf. 

234. 

loiva.  —  Hard  v.  City  of  Decorah, 
43  Iowa  313 ;  Coe  College  v.  City  of 
Cedar  Rapids,  120  Iowa  541,  95  N. 
W.  267.  See  also  Stier  v.  City  of 
Oskaloosa,  41  Iowa  353 ;  Pitts  v. 
Lewis,  81  Iowa  51,  46  N.  W.  739. 

Massachusetts.  —  Attorney-General 
V.  McCabe,  172  Mass.  417,  52  N.  E. 
717.  . 

Minnesota.  —  State  v.  Tosney,  26 
Minn.  262. 

Nebraska.  —  Hornberger  v.  State, 
47  Ntb.  40,  66  N.  W.  23. 

Neiv  Hampshire.  —  Winnipiseogee 
Lake  Co.  v.  Young,  40  N.  H.  420,  428. 

New  York.  —  People  v.  Breese,  7 
Cow.  429. 

Texas.  —  Dwyer  v.  City  of  Bren- 
ham,  65  Tex.  526.  See  Temple  v. 
State,  IS  Tex.  App.  304,  49  Am.  Rep. 
200. 

Vermont.  —  Briggs  v.  Whipple,  7 
Vt.  15;  French  v.  Barre,  58  Vt.  567, 
5  Atl.  568. 

West  Virginia.  —  Beasley  v.  Town 
of  Beckley,  28  W.  Va.  81. 

Wisconsin.  —  City  of  Janesville  v. 
Milwaukee  &  M.  R.  Co.,  7  Wis.  484; 
Smith  V.  City  of  Janesville,  52  Wis. 
680,  9  N.  W.  789. 

"  Towns  and  cities  are  not  private 
corporations ;  they  are  public  corpo- 
rations, created  for  the  purpose  of 
governing  a  portion  of  the  people  of 
the  state  who  may  reside  within  their 
boundaries,  or  may  casually  be  there, 
or  have  property  there.  In  charter- 
ing such  corporations  the  state  in  one 
sense  charters  a  portion  of  itself. 
Such  corporations  are  simply  "instru- 
ments  in  the  hands  of  the  state,  made 
use  of  for  the  better  protection  of 
rights,  the  administration  of  justice, 
and  the  enforcement  of  the  laws. 
All  their  powers  must  be  exercised 
for  the  general  good  of  the  commun- 
ity, and  not  for  any  selfish  or  private 
purpose.  Laws  creating  such  corpo- 
rations, we  hardly  think,  are  private 
laws."  Prell  v.  McDonald,  7  Kan. 
426,  12  Am.  Rep.  423. 


Where  an  Act  of  a  Municipal  In- 
corporation Is  Pleaded  by  Its  Title, 

the  court  judicially  notices  all  the 
provisions  of  the  charter.  Shartle  v. 
City  of  Minneapolis,  17  Minn.  308. 

Contra.  —  An  act  of  municipal  in- 
corporation cannot  be  judicially  no- 
ticed except  where  it  is  declared  to 
be  a  public  act.  Inhabitants  of  Town 
of  Butler  v.  Robinson,  75  Mo.  192 ; 
Loper  V.  Mayor  and  Aldermen  of  St. 
Louis,  I  Mo.  681  ;  Til  ford  v.  Mayor 
&  Aldermen  of  Woodbury,  7  Humph. 
(Tenn.)  190.  An  act  incorporating 
the  city  of  Moberly  is  a  private  and 
not  a  public  act,  and  cannot  be  judi- 
cially noticed,  unless  pleaded  by  its 
title  and  date  of  its  passage.  Apitz 
V.  Missouri  Pac.  R.  Co.,  17  Mo.  App. 
419;  O'Brien  v.  Wabash,  St.  L.  & 
P.  R.  Co.,  21  Mo.  App.  12,  citing 
Town  of  Butler  v.  Robinson,  75  Mo. 
192.  So  also  is  the  act  incorporating 
the  city  of  Macon.  Wisdom  v.  Wa- 
bash, St.  L.  &  P.  R.  Co.,  19  Mo.  App. 
324. 

60.  Alabama.  —  City  Council  of 
Montgomery  v.  Wright,  72  Ala.  411  ; 
Case  V.  Mayor  of  Mobile,  30  Ala. 
538;  Case  V.  Mayor,  24  Ala.  112; 
Albrittin  v.  Mayor  &  Aldermen  of 
Huntsville,  60  Ala.  486;  City  Council 
of  Montgomery  z'.  Hughes,  65  Ala. 
201 ;  City  of  Selman  v.  Perkins,  68 
Ala.  145 ;  Perryman  v.  City  of  Green- 
ville, 51  Ala.  507;  Arndt  v.  Cullman, 
132  Ala.  540,  31    So.  478. 

Indiana.  —  Macey  v.  Titcombe,  19 
Ind.  135. 

Minnesota. — ^Baumann  v.  Granite 
Sav.  Bank  &  Trust  Co.,  66  Minn. 
22y,  68  N.  W.   1074. 

Tennessee.  —  State  v.  Mayor  &  Al- 
dermen of  Murfreesboro,  11  Humph. 
217;  East  Tennessee,  V.  &  G.  R.  Co. 
V.  Mayor  Etc.  of  Morristown  (Tenn. 

Ch.),  35  s.  w.  771. 

Vermont.  —  Village  of  Winooski 
V.  Gokey,  49  Vt.  282. 

Wisconsin.  —  Durch  v.  Chippewa 
Co.,  60  Wis.  227,  19  N.  W.  79;  Alex- 
ander V.  City  of  Milwaukee,  16  Wis. 
247;  Terry  v.  City  of  Milwaukee,  15 
Wis.  490.  See  Davey  v.  City  of 
Janesville,  in  Wis.  628,  87  N.  W. 
813. 
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tion    act    is    a    matter    with    whicli    the    courts    are    not    judicially 
acquainted,*'  in  the  absence  of  a  statute  providing  otherwise. "" 

A    Court   Which    Owes    Its    Existence    or    Jurisdiction    to    a    niunicil)al 
charter  must  take  notice  of  its  provisions."'     So  municipal  courts 


The  Acceptance  by  a  City  of  a 
grant  of  corporate  power  which  is 
recognized  in  a  public  act  will  be  ju- 
dicially noticed.  People  v.  Wilson, 
3  111.  App.  368. 

61.  Temple  V.  State,  15  Tex.  App. 
304,  49  Am.  Rep.  200;  Patterson  v. 
State,  12  Tex.  App.  222;  City  of 
Hopkins  v.  Kansas  City,  St.  J.  &  C. 
B.  R.  Co.,  79  Mo.  98;  Hard  v.  City 
of  Decorah,  43  Iowa  313;  Coe  Col- 
lege v.-  City  of  Cedar  Rapids,  120 
Iowa  541,  95  N.  VV.  267;  State  v. 
Pittman,  10  Kan.  593. 

The  Corporate  Name  of  a  city 
which  is  incorporated  under  a  gen- 
eral law  is  not  judicially  known. 
Johnson  v.  Common  Council  of  City 
of  Indianapolis,  16  Ind.  22y.  Contra. 
City  of  Pasadena  v.  Stimson,  91  Cal. 
238,  2y  Pac.  604;  In  re  Chope,  112 
Cal.  630,  44  Pac.  1066;  Arnold  v. 
Campbell  (Ind.  Ten),  64  S.  W.  532. 
See  BVeeman  v.  State,  19  Fla.  552; 
Stultz  V.   State,  65  Ind.  492. 

62.  State  v.  Reader,  60  Iowa  527, 
15  N.  W.  423.  See  People  v.  Ben- 
nett, 29  Mich.  451. 

The  Illinois  Statute  requires  the 
courts  to  take  judicial  notice  of 
the  organization  of  cities  and  towns 
under  its  provisions.  Jones  v.  Town 
of  Lake  View,  151  111.  663,  675,  38 
N.  E.  688;  City  of  Rock  Island  v. 
Cuinely,  26  111.  App.  173,  following 
Potwin  V.  Johnson,  108  111.  70,  and 
Harmon  v.  City  of  Chicago,  no  111. 
400,  and  declaring  that  Brush  v. 
Lemma,  yy  111.  496,  has  been  over- 
ruled by  these  cases.  But  see  Doyle 
V.  Village  of  Bradford,  90  111.  416, 
approving  Brush  v.  Lemma,  supra, 
which  holds  that  before  the  supreme 
court  can  take  judicial  notice  of  the 
change  of  any  city  or  town  from  its 
original  organization  to  organization 
under  a  general  law,  it  must  in 
some  way  appear  in  the  record  that 
the  city  or  its  authorities  are  act- 
ing under  such  new  organization, 
though  it  is  not  necessary  to  show 
that  all  the  requirements  of  a  statute 
have   been   complied   with. 
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The  Indiana  Statute  (Burns' 
Anno.  Stat.,  §  4322)  requires  the 
incorporation  of  cities  under  a  gen- 
eral incorporation  act  to  be  judicially 
noticed.  Gruesenmeyer  v.  City  of 
Logansport,  76  Ind.  549;  Town  of 
Albion  V.  Hetrick,  90  Ind.  545 ; 
Pennsylvania  Co.  v.  Horton,  132 
Ind.  189,  31  N.  E.  45:  City  of 
Evansville  v.  Frazer,  24  Ind.  App. 
628,  56  N.  E.  729;  Stultz  V.  State, 
65  Ind.  492;  Hopewell  v.  State,  22 
Ind.  App.  489,  54  N.  E.  127. 
,  The  Missouri  Laws  require  the  in- 
corporation of  cities  of  .the  first 
and  second  class  to  be  judicially  no- 
ticed; Const.,  Art.  IX,  §16;  Rev. 
Stat.  1899,  §§5263,  5517;  Kansas 
City  V.  Vineyard,  128  Mo.  75,  30 
S.  W.  326;  Kansas  City  v.  Smart, 
128  Mo.  272,  30  S.  W.  77Z.  The 
same  is  true  of  cities  of  the  third 
and  fourth  class.  Jackson  v.  Kan- 
sas City,  Ft.  S.  &  M.  R.  Co.,  157 
Mo.  621,  58  S.  W.  32;  Brookfield  v. 
Tooey,  141  Mo.  619,  43  S.  W.  387; 
Savannah  v.  Dickey,  2Z  Mo.  App. 
522;  City  of  Trenton  v.  Devorss,  70 
Mo.  App.  8;  Hubbel  v.  City  of 
Maryville,  85  Mo.  App.  165. 

In  Washington  by  statute  the 
charters  of  cities  of  the  first  class 
and  the  amendments  thereto  must  be 
judicially  noticed.  Green  v.  Tid- 
ball,  26  Wash.  338,  67  Pac.  84,  55 
L.  R.  A.  879;  Seattle  v.  Turner,  29 
Wash.  515,  69  Pac.   1083. 

63.  The  Common  Council,  and 
Also  a  Judge  of  the  Superior  Court 
who  has  been  constituted  a  special 
tribunal  by  the  city  charter  for  the 
review  of  judgments  of  the  council 
in  certain  cases,  must  take  judicial 
notice  of  such  city  charter  without 
regard  to  whether  it  is  a  public  or 
private  act;  the  former  because  Ft  is 
the  "  law  of  their  existence,"  and 
the  latter  because  "  as  a  special  tri- 
bunal he  was  called  into  existence 
by  the  charter,  and  his  powers  and 
duties  as  such  were  thereby  lim- 
ited and  defined."  Clapp  v.  City  of 
Hartford,  35  Conn.  66. 
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must  judicially  notice  the  incorporation  of  the  city  or  town  of  which 
they  are  officers.*'* 

The  AmendmentGs  or  Repealos  of  a  special  city  charter  is  also  a  public 
act  which  must  be  judicially  noticed. 

B.  The;  Powers  of  a  Municipal  Corporation,  whether  organ- 
ized under  the  general  laws  or  created  by  a  special  legislative  act, 
are  judicially  noticed."^ 

4.  Municipal  Ordinances.  —  A.  Generally.  —  Courts  of  the 
state  do  not  take  judicial  notice  of  the  ordinances  or  by-laws  of  a 
municipality**  unless  required  to  do  so  by  some  express  statute,  or 


64.  Police  Judge  must  judicially 
notice  the  incorporation  of  his  city. 
City  of  Solomon  v.  Hughes,  24  Kan. 
211. 

65.  Fauntleroy  v.  Hannibal,  i 
Dill.  118,  8  Fed.  Cas.  No.  4691. 

An  Amendment  to  a  charter  which 
is  a  public  act  is  also  a  public  act, 
and  is  judicially  noticed.  Kansas 
City  V.  Marsh  Oil  Co.,  140  Mo.  458, 
474,  41   S.  VV.  943. 

Amendment  by  Ordinance. 
Where  the  constitution  forbids  the 
amendment  of  a  city  charter  by  spe- 
cial act,  and  the  legislature  has 
provided  a  general  law  authorizing 
cities  with  special  charters  to  adopt 
by  ordinance  the  whole  or  a  specific 
part  of  such  general  law  in  lieu  of 
existing  provisions,  which  ordinance 
shall  operate  as  an  amendment  of 
the  charter,  the  court  will  judicially 
notice  such  amendment,  although  it 
is  thereby  compelled  to  notice  a 
city  ordinance.  "  If  the  amend- 
ment has  the  force  of  a  general  law, 
as  it  seems  to  us  it  must,  then  it 
was  not  necessary  to  plead  it.  It 
may  be  somewhat  burdensome  to 
this  court  to  ascertain  the  fact  of 
amendment,  but  we  may  not  shrink 
from  the  perform.ance  of  that  duty 
for  such  reason."  Davey  v.  City  of 
Janesville,  in  Wis.  628,  87  N.  W. 
813. 

66.  Inhabitants  of  Belmont  v.  In- 
habitants  of    Morrill,   69   Me.   314. 

67.  Alderman  v.  Finley,  10  Ark. 
423,  52  Am.  Dec.  244;  City  of  Hop- 
kins V.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.,  79  Mo.  98;  Hubbel  v.  City 
of  Maryville,  85  Mo.  App.  165; 
Sherrell  v.  Murray,  49  Mo.  App. 
233;  Green  v.  City  of  Indianapolis, 
22  Ind.  192;  Ronkendorff  v.  Taylor's 
Lessee,  4  Pet.  (U.  S.)  349,  359; 
Macey    v.    Titcombe,    19    Ind.     135; 


Spurlock  V.  Dougherty,  81  Mo.  171, 
180. 

68.  Alabama.  —  Case  v.  Mayor 
of  Mobile,  30  Ala.  538;  Fuhman  v. 
Mayor  Etc.  of  Huntsville,  54  Ala.  263. 

Arkansas.  —  Strickland  v.  Little 
Rock,  68  Ark.  483,  60  S.   W.  26. 

California. — Ex  parte  Davis,  115 
Cal.  445,  47  Pac.  258  ("in  the 
superior  courts  it  is  sufficient  to 
refer  to  them  by  title  and  date  of 
passage,  whereupon  the  court  must 
take  judicial  notice  of  them.  Pen. 
Code,    §  963.") 

Colorado.  —  Garland  v.  City  of 
Denver,  11  Colo.  534,  19  Pac.  460; 
City  of  Greeley  v.  Hamman,  12 
Colo.  94,  20  Pac.  I. 

Florida.  —  Freeman  v.  State,  19 
Fla.  552. 

Georgia.  —  Western  &  A.  R.  Co. 
V.  Young,  81  Ga.  397,  7  S.  E.  912,  12 
Am.  St.  Rep.  320;  Walker  v.  City 
of  Fitzgerald,  103  Ga.  423,  30  S.  E. 
253;  McDonald  v.  Lane,  80  Ga.  497, 
5  S.  E.  628;  Savannah  F.  &  W.  R. 
Co.  V.  Evans,  121  Ga.  391,  citing 
Mayson  v.  Atlanta,  yy  Ga.  662. 

Idaho.  —  People  v.  Buchanan,  i 
Idaho  681. 

Illinois.  —  Illinois  C.  R.  Co.  v. 
Ashline,  171  111.  313,  49  N,  E.  521 ; 
Chicago,  W.  D.  R.  Co.  v.  Klauber, 
9  111.  App.  613 ;  Weaver  v.  Snow,  60 
111.  App.  624;  Rockford  City  R.  Co. 
V.  Matthews,  50  111.  App.  267;  Mun- 
son   V.    Fenno,  87   111.   App.   655. 

Indiana.  —  Green  v.  City  of  In- 
dianapolis, 22  Ind.  192. 

loiva.  —  Wolf  V.  City  of  Keokuk, 
48  Iowa  129;  Garvin  v.  Wells,  8 
Iowa  286;  Goodrich  v.  Brown,  30 
Iowa  291. 

Kansas.  —  City  of  McPherson  v. 
Nichols,  48  Kan.  430,  29  Pac.  679; 
Watt  V.  Jones,  60  Kan.  201,  56 
Pac.  16. 

Vol.  vn 
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act  of  the  legislature,""  or  unless  they  by  virtue  of  some  special 


Kentucky.  —  Home  v.  Mehler,  23 
Ky.  L.  Rep.  Ii7t>,  04  S.  W.  918; 
Liicker  v.  Com.,  4  Bush  440. 

Louisiana.  —  State  v.  ^larmouget, 
104  La.  I,  28  So.  920.  See  State  v. 
Clesi,  44  La.  Ann.  85,  10  So.  409; 
State  V.  Callac,  45  La.  Ann.  27,  12 
So.  119;  City  of  New  Orleans  v. 
Labatt,  3;^  La.  Ann.  107 ;  Hassard  v. 
Municipality    No.    Two,   7    La.    Ann. 

495- 

Maryland.  — 'Field  v.  Malster,  88 
iMd.  691,  41  Atl.  1087;  Central  Sav. 
Bank  v.  Mayor  Etc.  of  Baltimore,  71 
Md.  515,   18  Atl.  809,  20  Atl.  283. 

Massachusetts.  —  Attorney-General 
V.  McCabe,  172  Mass.  417,  52  N.  E. 
717;  O'Brien  v.  City  of  Woburn,  184 
Mass.  598,  69  N.  E.  350;  Mahar  v. 
Steuer,  170  Mass.  454,  49  N.  E.  74i- 

Minnesota.  —  Winona  v.  Burke,  23 
Minn.  254. 

Missouri.  —  State  v.  Oddle,  42 
Mo.  210;  Mooney  v.  Kennett,  19  Mo. 
551,  61  Am.  Dec.  576;  City  of  St. 
Louis  V.  Roche,  128  Mo.  541,  31  S. 
W.  915 ;  Keane  v.  Klausman,  21  Mo. 
App.   485- 

New  York.  —  Matter  of  Walter,  75 
N.  Y.  354,  362;  Boston  v.  Abraham, 
91  App.  Div.  417,  86  N.  Y.  Supp. 
863;  Barrett  v.  Smith,  76  N.  Y. 
Supp.  907;  People  V.  Mayor  of  New 
York,  7  How.  Pr.  81 ;  Harker  v. 
Mayor  of  New  York,  17  Wend.  199. 

South  Carolina.  —  City  Council  of 
Charleston  v.  Ashley  Phosphate  Co., 
34  S.  C.  541,  13  S.  E.  845. 

Tennessee.  —  Tilford  v.  Mayor  & 
Aldermen  of  Woodbury,  7  Humph. 
190. 

Te.vas.  —  City  of  Austin  v.  Walton, 
68  Tex.  507,  5  S.  W.  70;  Brush  Light 
&  Power  Co.  v.  Lefevre,  93  Tex.  604, 
57  S.  W.  640,  77  Am.  St.  Rep.  898, 
49  L.  R.  A.  771 ;  International  &  G. 
N.  R.  Co.  V.  Hall  (Tex.  Civ.  App.), 
81    S.  W.  82. 

Utah.  —  Royce  v.  Salt  Lake  City, 
15  Utah  401,  49  Pac.  290. 

Vermont.  —  Stale  v.  Soragan,  40 
Vt.  450. 

West  Virginia.  —  Town  of  Mounds- 
ville  V.  Belton,  35  W.  Va.  217,  13 
S.  E.  2,72- 

Wisconsin.  —  Stittgen  v.  Rundle, 
99  Wis.  78,  74  N.  W.  536;  Horn  v. 

Vol.  vn 


Chicago  &   N.   W.   R.   Co.,  38   Wis. 

463- 

Reason  for  Rule "if  the  court 

could  take  judicial  notice  of  the 
ordinances  of  a  municipal  corpora- 
tion it  would  involve  the  considera- 
tion of  all  the  numerous  enactments, 
whether  printed  or  otherwise,  which 
the  common  council  have  adopted 
which  relate  to  the  subject  of  the 
controversy,  and  the  existence  of 
many  of  which  might  be  entirely 
unknown  to  the  parties  or  their  coun- 
sel. It  would  open  the  door  in 
many  cases  to  mere  conjecture,  and 
involve  an  inquiry  as  to  local  enact- 
ments ;  the  time  when  they  took  ef- 
fect; the  priority  of  the  same,  and 
their  application  to  the  case  in  liti- 
gation; which  it  would  be  difficult 
to  dispose  of  without  proof,  and 
which  are  not  properly  embraced 
within  the  ordinary  scope  of  judi- 
cial knowledge  in  the  determination 
and  trial  of  cases."  Porter  v.  War- 
ing, 69  N.  Y.  250. 

A  Statute  Which  Provides  That 
They  May  Be  Read  in  Evidence 
From  the  Printed  Volumes  published 
by  the  authority  of  the  corporation 
does  not  dispense  with  the  necessity 
of  ofifering  them  in  evidence.  Cen- 
tral Sav.  Bank  of  Baltimore  v. 
Mayor  &  City  Council  of  Baltimore, 
71  Md.  515,  523,  18  Atl.  809,  20  Atl. 
283 ;  City  of  Winona  v.  Burke,  23 
Minn.  254. 

69.  Woolley  v.  City  of  Louisville, 
24  Ky.  L.  Rep.  1357,  71  S.  W.  893. 
See  Brady  v.   Page,  59  Cal.   52. 

Ordinances  of  Some  Cities  re- 
quired by  express  statute  to  be 
judicially  noticed.  Moore  v.  Mayor 
&  Council  of  Jonesboro,  107  Ga.  704, 
2,3,   S.   E.   435. 

Where  the  Charter  of  a  City 
Provides  that  the  courts  of  the  state 
must  take  judicial  notice  of  the 
ordinances  of  the  village  trustees 
the  same  as  of  general  laws  of  the 
state,  the  supreme  court  suggests 
that  it  may  not  be  necessary  for  it 
to  judicially  notice  such  ordinances. 
"  It  is  difficult  to  perceive  how  the 
legislature  can  thrust  knowledge  in- 
to the  heads  of  the  judges  in  this 
way,  or  what  good  can  come  of  the 
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charter   granted   by   statute   allowing   such   action   have   the    force 
of  general  laws.''" 

Justices  of  the  Peace.  —  It  has  been  held  that  a  justice  of  the  peace 
cannot  take  notice  of  the  ordinances  of  the  city  in  which  he  sits.^^ 

B.  In  Municipal  Courts.  —  Municipal  courts,  however,  are 
established  for  the  purpose  of  enforcing  the  ordinances  of  the  munici- 
pality, and  consequently  must  take  judicial  notice  of  them.'^ 

C.  On  Appeal  From  Municipal  Court.  —  The  cases  are  not 
in  harmony  upon  the  question  of  whether  on  an  appeal  from  a 
municipal  court  the  appellate  court  is  bound  to  take  judicial  cogni- 
zance of  ordinances  which  would  be  noticed  by  the  court  below,  the 
weight  of  authority  apparently  being  that  it  will  not/^  where  there 


enactment,  since  parties  interested 
bring  the  ordinances  or  copies  of 
them  into  court  and  put  them  in  evi- 
dence in  the  usual  way."  Pettit  v. 
May,  34  Wis.  666. 

70.  An  Ordinance  Adopting  Por- 
tions of  the  General  Law  relating 
to  municipal  corporations  as  an 
amendment  to  its  special  charter, 
under  a  statute  allowing  such  action 
by  cities  with  special  charters,  must 
be  judicially  noticed,  because  it  has 
the  force  of  a  general  law.  Davey 
V.  City  of  Janesville,  in  Wis.  628, 
87  N.  W.  813. 

71.  Justices  of  the  Peace City 

of  Winona  v.  Burke,  22,  Minn.  254, 
holding  that  a  justice  of  the  peace 
in  and  for  the  city  and  county  of 
Winona  could  not  judicially  notice 
the   ordinances   of   such   city. 

72.  California.  —  Ex  parte  Davis, 
115  Cal.  445,  47  Pac.  258. 

Colorado.  —  See  Mcintosh  v.  City 
of  Pueblo,  9  Colo.  App.  460,  48  Pac. 
969. 

Georgia.  —  Walker  v.  City  of  Fitz- 
gerald,  103  Ga.  423,  30  S.   E.  253. 

Iowa.  —  Conboy  v.  Iowa  City,  2 
Iowa  90;  State  v.  Leiber,  11  Iowa 
407;  Incorporated  Town  of  Scran- 
ton  V.  Danenbaum,  109  Iowa  95,  80 
N.  W.  221. 

Kansas.  —  West  v.  City  of  Colum- 
bus, 20  Kan.  633;  City  of  Solomon 
V.    Hughes,   24  Kan.    211. 

Massachusetts.  —  Mahar  v.  Steuer, 
170  Mass.  454,  49  N.  E.  741. 

Oregon.  —  Portland  v.  Yick,  44  Or. 
439.  75   Pac.   706. 

South  Carolina.  —  Information  v. 
Oliver,  21  S.  C.  318.  See  City 
Council    of    Charleston    v.    Ashley 
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Phosphate   Co.,  34  S.   C.   541,   13   S. 
E.  845. 

West  Virginia.  —  Wheeling  v. 
Black,  25  W.  Va.  266,  281 ;  Mounds- 
ville  V.  Velton,  35  W.  Va.  217,  13 
S.^  E.  2,72. 

"  Relatively  to  the  municipal  court 
an  ordinance  of  the  municipality 
stands  upon  the  same  footing  as  do 
public  acts  of  the  legislature  in  the 
courts  of  the  state.  They  are  the 
laws  of  the  forum  —  the  enactments 
of  the  legislative  departments  of  the 
government  of  which  the  municipal 
court  is  the  judicial  branch."  Tay- 
lor V.  City  of  Sandersville,  118  'Ga. 
63,  44  S.    E.  845. 

The  rule  that  the  mayor  of  a  city 
or  incorporated  town  takes  judicial 
notice  of  the  ordinances  thereof  was 
not  changed  or  modified  by  §  506, 
Code  1873,  making  the  mayor's 
criminal  jurisdiction  coextensive 
with  the  county.  Town  of  Laporte 
City  V.   Goodfellow,  47   Iowa  572. 

Publication.  _  The  mayor  may 
take  judicial  notice  of  the  fact  that 
the  ordinance  under  which  the  de- 
fendant is  tried  has  been  duly  pub- 
lished. City  Council  of  Anderson 
V.  O'Donnell,  29  S.  C.  355,  7  S.  E. 
523,  13  Am.  St.  Rep.  728,  i  L.  R.  A. 
632,  follozinng  City  Council  of 
Charleston  z:  Chur,  2  Bail.  (S.  C.) 
164. 

In  Louisiana  a  municipal  court 
may  judicially  notice  a  city  ordi- 
nance, but  is  apparently  not  required 
to  do  so.  State  v.  Judge  of  Criminal 
District  Court,  105  La.  758,  30  So. 
105. 

73.  Not  Judicially  Noticed  by- 
Appellate  Court.  — Co/orac/o.  — City 
of  Greeley  v.  Hamman,   12  Colo.  94, 
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is  a  trial  de  novo  in  the  absence  of  a  statute  requirinf^  such  notice.'* 

VII.  MATTERS  RELATING  TO  CORPORATIONS. 

1.  Generally.''*  —  Courts  do  not  judicially  notice  the  by-laws  of 
a  corporation/"  the  action  of  its  directors/'  its  officers/"*  nor  whether 
it  has  a  seal.''-^ 

2.  Incorporation.  —  A.  The  General  Law  providing  a  method 
for  incorporation  of  particular  classes  of  corporations*"  and  defin- 


20  Pac.  I ;  Garland  v.  Denver,  1 1 
Colo.  534,  19  Pac.  460;  Mcintosh  v. 
City  of  Pueblo,  9  Colo.  App.  460,  48 
Pac.  969. 

Georgia.  —  Mayson  v.  City  of  At- 
lanta, y7  Ga.  662:  Davis  v.  City  of 
Rome,  89  Ga.  724,  15  S.  E.  632; 
Chambers  v.  Mayor  &  Council  of 
Barnesville,  89  Ga.  739,  15  S.  E. 
634;  Benson  v.  Mayor  &  Council  of 
Carrolton,  96  Ga.  761,  22  S.   E.  303- 

Indiana.  —  Green  v.  Indianapolis, 
22  Ind.  192. 

Louisiana.  —  State  v.  Judge  of 
Criminal  District  Court,  105  La. 
758,  30  So.  1051 ;  City  of  New 
Orleans  v.  Boudro,  14  La.  Ann.  303. 

Maryland.  —  Shanfelter  v.  Mayor 
Etc.  of  Bakimore,  80  Md.  483,  31 
Atl.  439,  2;j  L.  R.  A.  648. 

Missouri.  —  Cox  v.  City  of  St. 
Louis,  II  Mo.  431;  City  of  Tarkio 
V.  Loyd,  179  Mo.  600,  78  S.  W.  797. 

Vermont.  —  State  v.  Soragan,  40 
Vt.  450. 

Contra. — Judicial  Notice  Is  Taken 
by  Appellate  Court —  March  v. 
Com.,  12  B.  Mon.  (Ky.)  25;  City 
of  McPherson  v.  Nichols,  48  Kan. 
430,  29  Pac.  679:  Town  of  Mounds- 
ville  V.  Velton,  35  W.  Va.  217,  13  S. 
E.  37^ ;  Portland  v.  Yick,  44  Or. 
439,  75  Pac.  706;  Downing  v.  Mil- 
tonvale,  36  Kan.  740,  14  Pac.  281 
(by  all  the  various  courts  of  appeal 
through  which  the  case  passes)  ; 
City  of  Solomon  v.  Hughes,  24  Kan. 
211  (even  on  a  trial  de  novo)  ;  Smith 
V.  City  of  Emporia,  27  Kan.  528 
("  whatever  the  police  judge  could 
have  taken  judicial  notice  of  while 
the  case  was  in  his  court  the  dis- 
trict court  could  and  should  take 
judicial  notice  of  after  the  removal 
of  the  case  to  the  district  court"); 
Watt  V.  Jones,  60  Kan.  201,  56  Pac 
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16.  ("  Upon  this  question  this  court 
has  heretofore  gone  no  further  than 
to  hold  that  in  misdemeanor  cases, 
where  an  appeal  is  taken  from  the 
police  court  of  a  city  to  the  district 
court,  the  latter  will  take  judicial 
notice  of  the  ordinance  under  which 
the  defendant  is  being  prosecuted"). 

74.  By  Statute  in  Iowa  municipal 
ordinances  must  be  judicially  noticed 
by  the  district  court  in  a  case  ap- 
pealed from  the  town  or  city  court. 
Incorporated  Town  of  Scranton  v. 
Danenbaum,  109  Iowa  95,  80  N.  W. 
221. 

75.  See  article  "  Corporations  " 
for  additional  discussion  and  cases 
upon  matters  of  judicial  notice  per- 
taining to  corporations. 

76.  Portage  Lake  Miners'  &  Me- 
chanics' Benev.  Soc.  v.  Phillips,  36 
Mich.   22. 

77.  Dunlap  v.  Wilson,  32  111.  517. 

78.  The  courts  will  not  judicially 
notice  the  officers  of  a  private  cor- 
poration, although  the  statute 
authorizing  such  a  corporation  en- 
titles the  state  to  a  joint  interest  in 
the  concern  by  subscribing  part  of 
the  capital.  Crawford  v.  Planters' 
&  Merchants'  Bank  of  Mobile,  6  Ala. 
289. 

79.  A  court  does  not  judicially 
know  that  a  corporation  has  a  cor- 
porate seal  other  than  a  scrawl 
placed  upon  an  appeal  bond,  pur- 
porting to  be  executed  by  the  cor- 
poration through  its  attorney  in  fact. 
Illinois    C.    R.    Co.    v.    Johnson,    40 

111.  35. 

80.  Ewing  V.  Robeson,  15  Ind. 
26;  Chapman  v.  Colby,  47  Mich.  46; 
Bowie  V.  City  of  Kansas,  51  Mo. 
454;  Kelly  V.  Trustees  of  Alabama 
&  C  R.  R.  Co.,  58  Ala.  489;  Metho- 
dist   Episcopal     Union     Church     v. 
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ing  their  powers  will  be  judicially  noticed,  but  not  that  a  particular 
incorporation  has  taken  place  under  it.**^ 

B.  A  Special  Charter  or  Act  of  Incorporation  is  regarded 
by  some  courts  as  a  private  act,  and  hence  is  not  judicially  noticed.^- 
Other  courts  regard  it  as  sufficiently  public  to  be  taken  cognizance 
of  judicially. ^^  And  in  other  jurisdictions  it  depends  upon  whether 
the  business  of  the  corix)ration  is  of  such  a  nature  as  to  render 
its  creation  a  matter  of  public  interest  and  concern.** 


Pickett,  19  N.  Y.  482;  Danville  & 
White  Lick  Plank  Road  Co.  v. 
State,  16  Ind.  456;  Trice  v.  State,  2 
Head   (Tenn.)  591. 

81.  Trice  v.  State,  2  Head 
(Tenn.)  591;  Bowie  v.  City  of  Kan- 
sas, 51  Mo.  454.  See  also  State  v. 
Wise,  7  Ind.  645.  But  see  Dutchess 
Cotton  Manufactory  Co.  v.  Davis, 
14  Johns.   (N.  Y.)   238,  7  Am.  Dec. 

459- 

82.  Broad  St.  Hotel  Co.  v. 
Weaver,  57  Ala.  26;  Miller  v.  John- 
ston, 71  Ark.  174,  72  S.  W.  371  ;  Work- 
ingmen's  Bank  v.  Converse,  33  La. 
Ann.  963 ;  Mandere  v.  Bonsignore, 
28  La.  Ann.  415;  Methodist  Episco- 
pal Union  Church  v.  Pickett,  19  N. 
Y.  482;  Winnipiseogee  Lake  Co.  v. 
Young,  40  N.  H.  420,  428;  Haven 
V.  New  Hampshire  Asylum,  13  N. 
H.  532,  38  Am.  Dec.  512. 

The  Charter  of  a  Bank  is  a 
private  act  which  is  not  judicially 
noticed.  First  Nat.  Bank  of  Clarion 
v.-  Gruber,  87  Pa.  St.  468,  30  Am. 
Rep.  378;  Bank  of  Willmington  & 
Branywine  v.  Aollaston,  3  Harr. 
(Del.)   90. 

An  Act  Incorporating  a  Railway 
Company  Is  a  Private  Act  and  can- 
not be  judicially  noticed.  Mayor 
Etc.  of  Jersey  City  v.  Jersey  City  & 
B.  R.  Co.  (N.  J.  L.),  57  Atl.  445; 
Perry  v.  New  Orleans,  M.  &  C. 
R.  Co.,  55  Ala.  413;  Kirby  v.  Wa- 
bash R.  Co.,  85  Mo.  App.  345;  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Moore, 
ii  Ohio  St.  384;  Conley  v.  Columbus 
Tap  R.  Co.,  44  Tex.  579;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Blackshire,  10 
Kan.  477. 

The  charter  of  a  turnpike  com- 
pany is  a  private  act  which  cannot 
be  judicially  noticed.  State  v. 
H'addonfield  &  C.  Tpke.  Co.,  65  N. 
J.  L.  97,  46  Atl.  700.  So  also  is  the 
charter  of  a  bridge  company  (Per- 
dicaris  v.  Trenton   City  Bridge  Co., 


29  N.  J.  L.  367)  ;  or  of  a  toll  road 
(Moore  v.  State,  26  Ala.  88)  ;  or  of 
a  female,  college  (Drake  v.  Flewel- 
len,  2i2>  Ala.  106)  ;  or  a  ferry  or  toll 
bridge  (Carrow  v.  Washington  Toll 
Bridge  Co.,  61  N.  C.  118). 

83.  Commercial  Bank  of  New 
Orleans  v.  Newport  Mfg.  Co.,  i  B. 
Mon.  (Ky.)  13,  35  Am.  Dec.  171; 
Portsmouth  Livery  Co.  v.  Watson, 
10  Mass.  91 ;  United  States  v.  Wil- 
liams, 4  Biss.  302,  28  Fed.  Cas.  No. 
16,706. 

The  Names  of  All  Corporations 
chartered  by  the  legislature  are 
judicially  noticed.  Jackson  v.  State, 
72  Ga.  28. 

84.  State  v.  Trustees  of  Vin- 
cennes  University,  5  Ind.  77. 

"  Respecting  acts  of  incorporation, 
a  rule  of  general  application  defin- 
ing their  character  may  be  furnished 
if  we  look  to  the  intent  and  inquire 
how  far  a  corporation  in  the  exer- 
cise of  the  franchises  granted  by 
its  charter  affects  the  community, 
and  whether  its  provisions  embrace 
only  private  interests,  or  whether 
the  state  or  people  at  large  are 
concerned  in  the  exercise  of  its  cor- 
porate privileges."  Bank  of  New- 
berry V.  Greenville  &  C.  R.  Co.,  9 
Rich.  L.   (S.  C.)  495- 

In  White  Water  Valley  Canal  Co. 
V.  Boden,  8  Blackf.  (Ind.)  130,  it 
was  held  that  the  charter  of  the 
plaintiff  canal  company  was  a  pub- 
lic act  which  the  court  would  judi- 
cially notice,  because  the  object  of 
the  corporation  was  a  public  one, 
namely,  completion  of  the  White 
Water  canal,  one  of  the  works  em- 
braced in  the  general  internal  im- 
provement act  of  1836.  To  the  same 
effect,  Russell  v.  Branham,  8  Blackf. 
(Ind.)  277. 

An  act  incorporating  a  company 
for  the  purpose  of  diverting  the 
course   of  the    Saco   river  by   means 
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statutes   in  some  states  require  judicial  notice  to  be  taken  of  acts 
of  incorporation  either  generally  or  in  particular  cases."'' 


of  a  canal  was  held  to  be  a  private 
act  which  would  not  be  judicially 
noticed,  because  at  the  point  of  di- 
version the  river  was  not  a  public 
river.  Proprietors  of  Frycburg 
Canal   v.    Fryc,   5    Me.   3iS. 

An  Act  Incorporating  a  Railroad 
is  a  public  act  which  must  be  judi- 
cially noticed.  Hart  v.  Baltimore  & 
O.  R.  Co.,  6  W.  Va.  336;  State  v. 
Baltimore  &  O.  R.  Co.,  15  W.  Va. 
362,  392;  Hammelt  v.  Little  Rock 
&  N.  R.  Co.,  20  Ark.  204;  Chicago, 
St.  L.  &  N.  O.  R.  Co.  V.  Liebel 
(Ky.),  86  S.  W.  549-  See  Brakken 
V.  Minneapolis  &  St.  L.  R.  Co.,  29 
Minn.  41,  11  N.  W.  124;  Wright  v. 
Hawkins,  28  Tex.  452,  471. 

In  Pittsburg  C.  &  St.  L.  R.  Co. 
V.  Hoffhines,  46  Ohio  St.  643,  ':-2 
N.  E.  871,  the  court  suggests,  but 
refuses  to  decide,  that  a  legislative 
act  incorporating  a  railroad  company 
is  of  a  public  rather  than  of  a  pri- 
vate nature,  inasmuch  as  it  contains 
grants  of  sovereignty.  The  court 
recognizes  the  apparent  conflict  on 
this  question  between  Brown  v.  State, 
II  Ohio  2/ J,  and  Railway  Co.  v. 
Moore,   23   Ohio   St.   384. 

A  Special  Act  Creating  a  Bank 
is  a  public  act  which  the  courts  are 
bound  to  judicially  notice. 

United  States.  —  Central  Bank  z'. 
Tayloe,  2  Cranch.  C.  C.  427,  5  Fed. 
Cas.  No.  2548. 

Arkansas.  —  McKiel  v.  Real  Es- 
tate  Bank,  4  Ark.   592. 

Georgia.  —  Davis  ^^  Bank  of  Ful- 
ton, 31  Ga.  69;  Terry  v.  Merchants' 
&  Planters'  Bank,  66  Ga.   177. 

Maryland.  —  See  Agnew  v.  Bank 
of  Gettysburg,  2  Har.  &  G.  478; 
Farmers'  Bank  v.  Whittington,  5 
Har.   &  J.  401. 

Nezu  York.  —  Bank  of  Utica  v. 
Smedes,  3  Cow.  662,  684. 

Ohio.  —  Brown   v.    State,    1 1    Ohio 

277. 

Tennessee.  —  Owen  v.  State,  5 
Sneed  493. 

Virginia.  —  Hays  v.  Northwestern 
Bank,  9  Gratt.   127. 

West  Virginia.  —  Northwestern 
Bank  of  Virginia  v.  Machir,  18  W. 
Va.  271 ;  Farmers'  Bank  v.  Willis,  7 
W.    Va.    31. 
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An  act  chartering  a  bank  whose 
notes  are  made  currency  is  a  public 
act  which  will  be  judicially  noticed. 
Williams  v.  Union  Bank,  2  Humph. 
(Tenn.)  339;  Slate  v.  Shellon,  7 
Humph.  (Tenn.;  31;  Bank  of  New- 
berry V.  Greenville  &  C.  R.  Co.,  9 
Rich.  L.   (S.  C;  495- 

An  Act  Creating  a  State  Bank 
is  judicially  noticed.  State  v.  Wat- 
kins,  6  Ark,  123 ;  Shaw  v.  State,  3 
Sneed   (Tenn.)  86. 

A  legislative  act  chartering  a  bank 
and  reserving  for  the  use  of  the 
state  a  portion  of  the  shares  of  cap- 
ital stock  is  a  public  law  which  will 
be  judicially  noticed.  Towson  v. 
Havre  de  Grace  Bank,  6  Har.  &  J. 
(Md.)  47,  14  Am.  Dec.  254.  Craw- 
ford V.  Planters  &  Merchants  Bank 
of   Mobile,  6  Ala.  289. 

An  Act  Incorporating  a  Bank  of 
the  United  States  is  a  public  act  be- 
cause of  the  public  purposes  for 
which  it  is  incorporated.  Case  of 
Rogers,  2  Me.  303. 

The  existence  of  the  Bank  of 
United  States  and  its  branches,  and 
that  they  have  been  in  operation, 
are  matters  of  general  knowledge 
and  notoriety  which  need  not  be 
proved  on  a  trial  for  counterfeiting 
the  bills  of  such  bank.  State  v. 
Randall,  2  Aik.    (Vt.)   89. 

85.  Where  all  acts  of  incorpora- 
tion are  declared  by  law  to  be  pub- 
lic acts,  the  court  must  take  judi- 
cial notice  of  the  existence  of  the 
corporation  created  by  such  an  act. 
Durham  v.  Daniels,  2  Greene  (Iowa) 
518.     See  supra.   IV,   2,   F. 

An  act  authorizing  the  creation  of 
drainage  companies  requires  the 
courts  of  the  county  in  which 
their  articles  of  association  are  re- 
corded to  take  judicial  notice  of 
their  corporate  capacity.  Anderson 
V.  Kerns  Draining  Co.,  14  Ind.  199; 
Eel  River  Draining  Ass'n  v.  Topp, 
16  Ind.  242.  But  not  the  supreme 
court.  Cicero  Hygiene  Drain  Co. 
V.  Craighead,  28  Ind.  274.  See  also 
Delawater  v.  Sand  Creek  Ditching 
Co.,  26  Ind.  407. 

By  Statute  in  Maine  all  acts  of 
incorporation  are  made  public  stat- 
utes,   and   hence     are    judicially   no- 
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C.  Federal  Corporations  chartered  by  special  act  of  congress 
are  judicially  known  to  the  federal  courts,^*'  and  also  by  those  state 
courts  which  regard  special  acts  of  incorporation  as  public  acts.^" 
It  has  been  held  that  the  corporate  existence  of  national  banks 
organized  under  the  national  banking  act  must  be  noticed  judicially 
by  United  States  courts  because  they  are  public  institutions.®^ 

D.  Names.  —  While  courts  take  notice  of  the  names  of  all  corpo- 
rations whose  corporate  existence  is  judicially  recognized,®**  it  has 
been  held  that  it  cannot  be  judicially  known  that  when  a  particular 
name  is  used  a  corporation  of  the  same  name  is  intended  to  be 
designated.**" 

Vin.  LANDS,  THEIR  LOCATION,  AND  TITLE  THERETO. 

1.  Generally.  —  The  amount  of  land  embraced  within  given 
courses  and  distances  is  not  judicially  noticed,**^  nor  is  the  location^- 


ticed.  State  v.  McAllister,  24  Me. 
139;  State  V.  Webbs  River  Imp.  Co., 
97  Me.  559,  55  Atl.  495- 

By  Statute  in  Michigan  corporate 
charters  created  by  special  act  must 
be  judicially  noticed.  People  v. 
DeMill,  15  Mich.  164,  93  Am.  Dec. 
179;  People  V.  River  Raisin  &  L.  E. 
R.   Co.,   12   Mich.   389,  86  Am.   Rep. 

64- 

86.  Texas  &  Pac.  R.  Co.  v.  Cody, 
166  U.  S.  606. 

87.  See  supra,  "  Special  Charter 
or  Act  of  Incorporation." 

88.  United  States  v.  Williams,  4 
Biss.  302,  28  Fed.  Cas.  No.  16,706. 
But  see  supra,  "  Incorporation.  — 
General  Law." 

89.  Texas     & 
Cody,     166    U.    S. 
cases    cited   under 
or  Act  of  Incorporation." 

90.  On  an  indictment 
leged  injury  to  machines,  engines 
and  cars  of  the  "  Vermont  Central 
Railroad  Company "  the  court  does 
not  judicially  know  that  the  term 
"  railroad  company  "  necessarily  im- 
ports a  corporation  either  under  do- 
mestic or  foreign  law,  notwithstand- 
ing the  fact  that  the  charter  of  the 
"  Vermont  Central  Railroad  Com- 
pany "  is  declared  to  be  a  public  act. 
State  V.  Mead,  27  Vt.  722. 

Where  by  statute  "the  British 
Bank  of  North  America  "  is  author- 
ized and  required  to  sue  in  the  name 
of  its  managing  agent,  the  court  can- 
not   judicially    know    that    a    party 


Pac.  R.  Co.  V. 
606,  and  supra, 
"  Special    Charter 


for     al- 


suing  in  that  name  is  the  one  men- 
tioned in  the  statute,  and  therefore 
cannot  sue  in  a  corporate  capacity. 
Bank  of  British  North  America  v. 
Sherwood,  6  U.  C.  Q.  B.  213.  But 
see   article   "  Identity/'   Vol.   VI. 

91.  Tison  V.  Smith,  8  Tex.  147. 

92.  Town  of  West  Seattle  v. 
West  Seattle  Land  and  Improvement 
Co.  (Wash.),  80  Pac.  5^9;  Kretz- 
schmar  v.  Meehan,  74  Minn.  211, 
yj  N.  W.  41 ;  Edwards  v.  Davis,  3 
Tex.  321.  See  Gunning  v.  People, 
189  111.  165,  59  N.  E.  494;  Cicotte 
V.  Anciaux,  53  Mich.  227,  18  N.  W. 
793;  Campbell  v.  West,  86  Cal.  197, 
24  Pac.   1000. 

In  Goodwin  v.  Scheerer,  106  Cal. 
690,  40  Pac.  18,  an  action  of  eject- 
ment, it  was  held  that  the  court 
could  not  take  judicial  notice  that 
the  land  in  controversy  was  a  part 
of  the  pueblo  lands  confirmed  to  the 
city  of  San  Francisco  by  the  decree 
of  the  Circuit  Court  of  the  United 
States  in  1865.  "  It  would  be  carry- 
ing the  rule  of  judicial  notice  farther 
than  it  has  ever  been  carried  to  hold 
that  the  knowledge  of  the  court  in- 
cludes the  precise  lines  upon  the 
surface  of  the  earth  which  define  the 
boundaries  of  a  patent,  or  that  any 
particular  parcel  of  land  is  within  or 
without  those  boundaries,  or  that 
any  designated  tract  of  land  within 
the  city  and  county  of  San  Francisco 
is  a  portion  of  the  lands  which  were 
confirmed  to  the  city  by  the  terms 
of  the  aforesaid  decree." 
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of  a  tract  of  land  not  described  according  to  a  public  survey,*' 
or  with  reference  to  some  known  point."*  Courts  take  notice  that 
the  title  to  the  public  domain  is  in  the  general  government,"^  and 
that  title  to  certain  jjortions  of  it  has  in  some  cases  been  transferred 
to  the  state,""  or  that  the  state  lands  have  been  transferred  to  the 
federal  government,"^  but  they  cannot  ordinarily  know  that  a  par- 
ticular tract  of  land  belongs  to  the  state."*  or  was  a  part  of  the 
public  domain  at  a  specified  date."" 

2.  Grants  of  ])ublic  land  may  be  judicially  noticed  either  because 
created  by  public  legislative  act/  or  because  they  have  frequently 
been  the  subject  of  legislative  and  official  action.-     Facts  of  history 


93.  See  infra,  "  Surveys." 

94.  People  v.  Kelly,  20  Hun  (N. 
Y.)  549- 

95.  Chicago  &  A.  R.  Co.  v. 
Keegan,  185  111.  70,  56  N.  E.  1088. 

The  courts  of  Alabama  judicially 
know  that  all  the  lands  in  that  state 
belonged  originally  to  the  govern- 
ment of  the  United  States,  and  until 
sold  were  not  subject  to  taxation. 
Bonner  v.   Phillips,  77  Ala.  427. 

Mining  Claim — The  court  takes 
judicial  notice  of  the  character  of  a 
mining  claim  and  its  original  owner- 
ship in  the  United  States.  Belcher 
Consol.  Gold  Min.  Co.  v.  Deferrari, 
62  Cal.   160. 

96.  In  Chicago  &  A.  R.  Co.  v. 
Keegan,  185  111.  70,  56  N.  E.  1088, 
and  in  Smith  v.  Stevens,  82  111.  554, 
the  court  took  judicial  notice  of  the 
fact  that  the  land  in  controversy  had 
been  granted  by  the  United  States 
to  the  state  of  Illinois. 

Forfeiture   of   Grant In    Mathis 

z'.  Tennessee  &  Coosa  Rivers  R.  Co., 
83  Ala.  411,  3  So.  793,  the  court  took 
judicial  notice  that  the  United  States 
government  had  not  declared  a  for- 
feiture of  certain  lands  granted  to  the 
state  to  aid  in  the  construction  of 
railroads. 

97.  Tlnited  States  Military  Post, 
Courts  of  the  state  take  judicial  no- 
tice of  the  fact  that  land  occupied  by 
a  United  States  military  post  was 
held  by  private  purchase  with  the 
consent  of  the  legislature,  as  provided 
by  legislative  act,  but  do  not  judi- 
cially know  the  precise  metes  and 
bounds  of  property  so  occupied. 
Baker  v.  State  (Tex.  Crim.),  83  S. 
W.  1 122.  See  also  Lasher  v.  State, 
30  Tex.  App.  387.  17  S.  W.  1064,  28 
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Am.  St.  Rep.  922.  But  see  People  v. 
Collins,  105  Cal.  504,  39  Pac.  16, 
holding  that  the  court  could  not  ju- 
dicially know  whether  the  United 
States  government  was  occupying 
particular  lands  within  the  state  by 
virtue  of  a  lease  or  by  purchase  with 
the  consent  of  the  legislature. 

98.  In  New  York  &  L.  I.  Bridge 
Co.  v.  Skelly,  90  Hun  312,  35  N.  Y. 
Supp.  920,  the  court  refused  to  take 
judicial  notice  that  the  lands  under 
water  along  East  river  are  the  prop- 
erty of  the  state.  But  see  Ex  parte 
Davidson,  57  Fed.  883. 

99.  Schwerdtle  v.  Placer  Co.,  108 
Cal.  589,  41   Pac.  448. 

1.  Hammond's  Lessee  v.  Inloes, 
4  Md.  138;  People  v.  Oakland  Water 
Front  Co.,  118  Cal.  234,  50  Pac.  305. 
See  infra,  "Laws,  Etc.  —  Origin  and 
Nature  of  Distinction  Between  Pub- 
lic and  Private  Law." 

The  boundary  lines  of  the  reserva- 
tion in  favor  of  the  Memphis,  E.  P. 
&  P.  R.  Co.,  created  by  legislative 
act,  are  judicially  known,  and  also 
the  fact  that  a  particular  survey  is 
within  such  reservation.  Hall  v. 
Rushing,  21  Tex.  Civ.  App.  631,  54 
S.  W.  30. 

Texas  Colonization  Grants.  —  See 
supra,  "  History." 

2.  In  Maese  v.  Hermann,  17  App. 
D.  C.  52,  it  was  held  that  the  court 
would  judicially  notice  the  Los 
Vegas  land  grant  and  the  facts  con- 
cerning it,  since  it  had  been  the  sub- 
ject of  both  departmental  and  con- 
gressional action,  and  had  been  in- 
vestigated by  the  surveyor-general  of 
Mexico  under  an  act  of  congress,  and 
his  report  had  been  recorded  in  the 
general  land  office  and  confirmed  by 
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relating  to  lands  and  their  ownership   are  elsewhere   discussed   in 
this  article.^ 

3.  Surveys  of  land  are  discussed  elsewhere  in  this  article.* 

IX.  SOURCES  OF  INFORMATION. 

1.  Generally.  — Judicial  knowledg-e  is  not  at  all  dependent  upon 
actual  knowledge,  since  the  court  may  and  is  often  bound  to  take 
judicial  notice  of  matters  of  which  it  in  fact  has  no  knowledge 
or  memory.  Consequently  for  information  as  to  any  matter  of 
which  it  may  or  must  take  notice  the  court  may  resort  to  any 
source  which  it  deems  trustworthy.^ 

2.  Printed  and  Written  Sources.  —  The  court  may  refer  to  any 
written  or  printed  sources  which  it  deems  appropriate,**  such  as 
official  documents"'  and  reports,^  books  of  well-recognized  authority,'' 


another  act  of  congress,  and  has 
since  been  repeatedly  the  subject  of 
official  action.  "  Courts  of  the 
United  States  are  bound  to  .  .  . 
take  judicial  notice  of  the  facts  con- 
cerning the  land  grants  by  Mexico 
which  are  recited  in  acts  of  congress 
and  in  the  records  of  the  general 
land  office,  or  the  department  of  the 
interior.  Knight  v.  United  States 
Land  Ass'n,  142  U.  S.  161.  .  .  . 
With  such  publicity  and  official  ac- 
tion in  regard  to  the  grant,  the  grant 
itself  and  the  facts  attending  it  are 
matters  of  which  the  court  must  take 
judicial  notice."  See  supra,  "  Mat- 
ters of  Common  Knowledge.  —  Sub- 
jects of  Legislative  and  Judicial  Ac- 
tion." 

3.  See  supra,  "  History." 

4.  See  supra,  "  Official  Proceed- 
mgs.  —  Records  and  Documents. 
Surveys." 

5.  United  States.  —  CeniTSi]  Trust 
Co.  V.  Ashville  Land  Co.,  72  Fed. 
361 ;  Town  of  South  Ottawa  v.  Per- 
kins, 94  U.   S.  260;  Brown  v.  Piper, 

91  u.  s.  37. 

Alabavia. — White  v.  Rankin,  90 
.Wa.  541,  8  So.  118. 

California.  —  People  v.  Mayes,  113 
Cal.  618,  45  Pac.  860. 

Minnesota.  —  State  7'.  Stearns,  72 
Minn.  200,  219,  75  N.  W.  210;  Schef- 
iler  V.  Minneapolis  &  St.  L.  R.  Co., 
32  Minn.  518,  21  N.  W.  711. 

Missouri.  —  State  v.  Seibert,  130 
Mo.  202,  32  S.  W.  670. 

New  Hampshire.  —  Hall  v.  Brown, 
58  N.  H.  93- 

Nczu    York.  —  Cohn    v.    Kahn,    14 


Misc.  25s,  35  N.  Y.  Supp.  829; 
Hunter  v.  New  York,  O.  &  W.  R. 
Co.,  116  N.  Y.  61S,  23  N.  E.  9,  6  L. 
R.  A.  246;  Viemeister  v.  White,  179 
N.  Y.  235,  72  N.  E.  97. 

"  It  is  customary  for  courts  to  take 
judicial  notice  of  what  ought  to  be 
generally  known  within  the  limits  of 
their  jurisdiction.  This  cognizance 
may  extend  far  beyond  the  actual 
knowledge  or  even  the  memory  of 
judges,  who  may  therefore  resort  to 
such  documents  of  reference  or  other 
authoritative  sources  of  information 
as  may  be  at  hand  and  may  be 
deemed  worthy  of  confidence.  The 
rule  has  been  held  in  many  instances 
to  embrace  information  derived  in- 
formally by  inquiry  from  experts." 
Gordon  r.  Tweedy,  74  Ala.  232. 

6.  .A.merican  Fibre-Chamois  Co. 
V.   Buckskin   Fibre  Co.,  72  Fed.  508. 

A  Calendar  conceded  to  be  correct 
may  be  used  by  the  court  or  jury. 
Cohn  V.  Kahn,  14  Misc  255,  35  N. 
Y.  Supp.  829. 

7.  Turner  v.  Patton,  49  Ala.  406. 

8.  People  z'.  Williams,  64  Cal.  87, 
27  Pac.  939.  See  also  State  v.  Main, 
69  Conn.  123,  37  .\tl.  80,  61  Am.  St. 
Kep.  30,  36  L.  R.  A.  623. 

9.  Scheffler  v.  Minneapolis  &  St. 
L.  R.  Co.,  32  Minn.  518,  21  N.  W. 
711;  People  V.  Mayes,  113  Cal.  618, 
45  Pac.  860 ;  American  Fibre- 
Chamois  Co.  V.  Buckskin-Fibre  Co., 
72  Fed.  508 ;  Eureka  Vinegar  Co.  v. 
Gazette  Printing  Co.,  35  Fed.  570. 
See  article  "  Books." 

Dictionaries —  Nix  v.  Hedden, 
149  U.  S.  304.     See  additional  cases 
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of  history,''^  j^^cography,"  relij^^ion,'-  science'"'  and  law,'*  and  its  own 
opinions  in  other  cases. '° 

3.  Other  Sources.  —  The  court  is  not  confined  to  printed  or  written 
sources,  hut  may  make  inquiry  of  persons  whose  official  jjosition"* 
or  special  skill  and  experience'"  gives  them  unusual  information  or 
knowledge  of  tlie  matter  in  riuestion. 

4.  As  to  Matters  Which  Must  Be  Noticed.  —  As  to  what  are  the 
public  laws  and  the  time  of  their  going  into  effect  certain  documents 
or  records  are  sometimes  made  conclusive  evidence.'^  But  gen- 
erally speaking,  for  information  as  to  those  matters  the  court  may 
resort  not  only  to  the  printed  statutes,'^  and  the  original  acts^°  of 


Encyclopedias.  — Atchison,  T.  &  S. 
F.  R.  Co.  V.  Ryan,  62  Kan.  682. 
64  Pac.  603 ;  Carey  v.  Reeves,  46  Kan. 
571,  26  Pac.  951. 

Resort    to   Almanac See    supra, 

"  Time,  Almanacs,  Etc.,"  and  article 
"  Almanac,"  Vol.  I,  p.  767. 

10.  The  Montello,  11  Wall.  (U. 
S.)  411.  See  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.  (N.  Y.)  633, 
724;  Hilton  V.  Roylance,  25  Utah  129, 
69  Pac.  660,  95  Am.  St.  Rep.  821,  58 
L.  R.  A.  723;  Attorney-General  v. 
Town  of  Dublin,  38  N.  H.  459,  514. 

11.  Zimmerman  v.  Brooks  (Ky.), 
80  S.  W.  443 ;  Carey  v.  Reeves,  46 
Kan.  571,  26  Pac.  951. 

Geographies  and  Histories  may  be 
resorted  to  by  the  court  to  inform 
itself  as  to  the  navigability  of  a  par- 
ticular stream.  The  Montello,  11 
Wall.    (U.  S.)   411. 

Maps.  — Talbot  v.  Hudson,  16 
Gray  (Mass.)  417,  424;  Reading  v. 
Wedder,  66  111.  80. 

12.  Arthur  v.  Norfield  Congrega- 
tional Church,  73  Conn.  718,  49  Atl. 
241 ;  Hilton  v.  Roylance,  25  Utah  129, 
69  Pac.  660,  95  Am.  St.  Rep.  821,  58 
L.  R.  A.  723 ;  Attorney-General  v. 
Town  of  Dublin,  38  N.  H.  459,  514. 

13.  Eureka  Vinegar  Co.  v.  Ga- 
zette  Printing  Co.,  35   Fed.   570. 

14.  Reports  of  Decisions  and 
Text-Books.  —  In  Richmond  &  U.  P. 
R.  Co.  V.  Richmond,  F.  &  P.  R.  Co., 
96  Va.  670,  32  S.  E.  787,  it  was  held 
that  the  court  could  properly  look 
to  the  vast  number  of  adjudged  cases 
on  the  subject  of  railroad  crossings 
and  the  treatises  of  text  writers  to 
ascertain  that  the  maintenance  of 
gates  and  gate  keepers  is  generally 
regarded     as     preventing     accidents. 
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Citing  United  States  v.  Teschmaker, 
22    How.    (U.    S.)    392. 

15.  Talbot  V.  Hudson,  16  Gray 
(Mass.)  417,  424. 

16.  Fremont  v.  United  States,  17 
How.    (U.   S.)    542,  557- 

Inquiry  of  State  Department. 
Underbill  v.  Hernandez,  168  U.  S. 
250. 

"  As  to  international  affairs,  such 
as  the  recognition  of  a  foreign  gov- 
ernment or  of  the  diplomatic  charac- 
ter of  a  person  claiming  to  be  its 
representative,  they  may  inquire  of 
the  foreign  office  or  a  department  of 
state.  Taylor  v.  Barclay  (2  Sim. 
203)  ;  The  Charkieh,  L.  R.  4  Ad.  E. 
and  Ec.  59,  74,  86;  Ex  parte  Hitz, 
III  U.  S.  766.  In  re  Baiz,  135  U. 
S.  403."  Jones  V.  United  States,  137 
U.   S.  202,  216. 

So  also  for  information  as  to  who 
was  the  principal  diplomatic  or  con- 
sular officer  of  the  United  States,  in 
a  particular  foreign  country,  at  a 
particular  date.  In  rs  Orpen,  86 
Fed.  760. 

17.  Gaylor's  Appeal,  43  Conn.  82. 

May  Informally  Consult  an  Ex- 
pert— ■  Gordon  v.  Tweedy,  74  Ala. 
■2.2,2. 

18.  See  fully  the  article  "  Stat- 
utes "  as  to  what  is  proper  or  con- 
clusive evidence  of  a  legislative  act. 

Legislative  Journals —  See  supra, 
this  article,  and  also  article  "  Stat- 
utes." 

19.  Hall  V.  Brown,  58  N.  H.  93. 

20.  De  Bow  v.  People,  i  Denio 
(N.  Y.)  9;  Bowen  v.  Missouri  Pac. 
R.  Co..  118  Mo.  541,  24  S.  W.  436; 
Jones  V.  United  States,  137  U.  S. 
202,  216.  But  see  article  "  Statutes." 
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the  legislature,  but  also  to  any  other  source  which  it  may  deem 
trustworthy.-^ 

X.  EFFECT  OF. 

1.  Generally.  —  A  fact  which  is  judicially  noticed  of  course  need 
not  be  pleaded^^  or  proved,  because  no  proof  is  required  of  facts 


21.  Sims  V.  Marryat,  17  Ad.  &  El. 
281,  292,  79  E.  C.  L.  280;  Jones  v. 
United  States,  137  U.  S.  202,  216; 
State  V.  Bailey,  16  Ind.  46;  Puckett 
V.  State,  71  Miss.  192,  14  So.  452  (as 
to  result  of  local  option  election)  ; 
Bowen  v.  Missouri  Pac.  R.  Co.,  118 
Mo.  541,  24  S.  VV.  436.  See  Strauss 
V.  Heiss,  48  Md.  292;  Legg  v.  Mayor 
Etc.  of  Annapolis,  42  Md.  203,  221. 

Courts  are  bound  to  know  the  law, 
both  statute  and  common,  and  may 
inform  themselves  in  any  way  they 
can  from  history,  general  observa- 
tion, the  examination  of  parties,  or 
such  other  means  as  is  at  their  com- 
mand.    Fowler  v.  Peirce,  2  Cal.  165. 

Date  of  Executive  Approval. — In- 
quiry From  Persons  Present Ott- 

man  v.  Hoffman,  7  Misc.  714,  28  N. 
Y.  Supp.  28,  holding  that  for  the  pur- 
pose of  determining  the  precise  time 
of  the  day  at  which  several  acts  of 
the  legislature  were  approved  by  the 
governor  the  court  could  inquire  of 
those  who,  in  the  performance  of 
their  duties,  were  present  on  the  oc- 
casion of  such  approval,  and  might 
receive  the  statements  of  such  per- 
.sons. 

In  Gardner  v.  Collector,  6  Wall. 
(U.  S.)  499,  it  was  held  that  the 
court  is  not  bound  by  the  date  af- 
fixed by  the  president  to  an  act  of 
congress  as  the  time  when  he  signed 
it,  but  may  resort  to  the  record  of 
the  secretary  of  state,  the  journals  of 
the  house  of  congress,  the  message 
of  the  president,  and  other  circum- 
stantial facts.  "  We  are  of  opinion, 
therefore,  on  principle  as  well  as  au- 
thority, that  whenever  a  question 
arises  in  a  court  of  law  of  the  exist- 
ence of  a  statute  or  of  the  time  when 
a  statute  took  effect,  or  of  the  pre- 
cise terms  of  a  statute,  the  judges 
who  are  called  upon  to  decide  it  have 
a  right  to  resort  to  any  source  of  in- 
formation which  in  its  nature  is  cap- 
able of  conveying  to  the  judicial  mind 
a    clear  and    satisfactory   answer    to 


such  questions ;  always  seeking  first 
for  that  which  in  its  nature  is  most 
appropriate,  unless  the  postitive  law 
has  enacted  a  different  rule." 

Laws  of  Former  Government. 
To  determine  what  these  laws  were 
"  when  there  are  no  public  reports 
of  judicial  decisions  which  show  the 
received  construction  of  a  statute 
and  the  powers  exercised  under  it 
by  the  tribunals  or  officers  of  the 
government,  it  is  often  necessary  to 
seek  information  from  other  authen- 
tic sources,  such  as  the  records  of  of- 
ficial acts,  and  the  practice  of  the 
different  tribunals  and  public  authori- 
ties. And  it  may  sometimes  be  nec- 
essary to  seek  information  from  in- 
dividuals whose  official  position  or 
pursuits  have  given  them  opportuni- 
ties of  acquiring  knowledge.  But  it 
has  always  been  held  that  it  is  for 
the  court  to  decide  what  weight  is  to 
be  given  to  information  obtained 
from  any  of  these  sources.  It  exer- 
cises the  .same  discretion  and  power 
in  this  respect  which  it  exercises 
when  it  refers  to  the  different  re- 
ported decisions  of  state  courts  and 
compares  them  together  in  order  to 
make  up  an  opinion  as  to  the  unwrit-" 
ten  law  of  the  state,  or  the  construc- 
tion given  to  one  of  its  statutes." 
Fremont  v.  United  States,  17  How. 
(U.  S.)   542,  557- 

Acts  of  Parliament The  courts 

may  resort  for  information  to  an- 
cient copies,  transcripts,  books,  plead- 
ings and  memorials,  i  Kent's  Com. 
460;  The  Princess"  Case,  8  Coke 
CEng.)   28. 

May    Consult    Counsel Gaylor's 

Appeal,  43  Conn.  &2. 

22.  Arkansas.  —  St.  Louis,  Iron 
Mt.  &  S.  R.  Co.  V.  State,  68  Ark. 
561,  60  S.  W.  654. 

California.  —  French  v.  Senate,  80 
Pac.   1 03 1. 

Connecticut. — Tweedy  V.  Jarvis, 
27  Conn.  42 ;  State  v.  Main,  69  Conn. 
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every  one  is  presumed  to  know,-^  and  when  pleaded  may  be  stricken 
out."  It  may  be  embraced  in  instructions  to  the  jury,''^  or  called 
to  its  attention  by  counsel.-" 

2.  Introduction  of  Evidence.  —  A  court  is  not  bound  to  receive 
evidence  as  to  a  matter  of  which  it  takes  judicial  notice."     But  it 


123,  27  Atl.  80,  61  Am.  St.  Rep.  30, 
36  L.  R.  A.  623. 

Illinois.  —  Gunning  v.  People,  189 
Til.  165,  59  N.  E.  494;  Sanford  %'. 
Gaddi.s,   13  111.  329. 

Indiana.  —  State  v.  Downs,  148  Ind. 
324,  47  N.  E.  670. 

Iowa.  —  Clough  V.  Goggins,  40 
Iowa  325. 

Kansas.  —  West  v.  City  of  Colum- 
bus, 20  Kan.  633 ;  City  of  Solomon 
V.  Hughes,  24  Kan.  211;  Ellis  v. 
Reddin,   12  Kan.  306. 

Kentucky.  —  Pedigo  v.  Com.,  24 
Ky.  L,.  Rep.  1029,  70  S.  W.  659. 

Minnesota.  —  Peterson  v.  Village 
of  Cokato,  84  Minn.  205,  87  N.  W. 
615., 

Missouri.  —  Garth  v.  Caldwell,  72 
Mo.  622. 

Nebraska.  —  George  v.  State,  59 
Neb.  163,  80  N.  W.  486. 

New  York.  —  Viemeister  v.  White, 
179  N.  Y.  235,  72  N.  E.  97. 

Tennessee.  —  Pugh  t\  State,  2 
Head  227. 

Wisconsin.  —  Durch  v.  Chippewa 
Co.,  60  Wis.  227,  19  N.  W.  79. 

23.  England.  —  Crawcour  v. 
Salter,  18  Ch.  Div.  30. 

United  States.  —  King  v.  Gallun, 
109  U.  S.  99. 

Alabama.  —  Louisville  &  N.  R.  Co. 
V.    Mothershed,  97  Ala.   261,    12   So. 

714. 

Connecticut.  —  State  v.  Main,  69 
Conn.  123,  ;^7  Atl.  80,  6r  Am.  St. 
Rep.  30,  36  L.  R.  A.  623. 

Illinois.  —  Secrist  7a  Petty,  109  111. 
188;  Gunning  v.  People,  189  111.  165, 
59  N.  E.  494- 

Indiana.  —  Hammann  v.  Mink,  99 
Ind.  279;  State  v.  Downs,  148  Ind. 
324,  47  N.  E.  670. 

K-insas.  —  Ellis  v.  Reddin,  12  Kan. 
306. 

Maryland.  —  Chesapeake  &  Ohio 
Canal  Co.  v.  Baltimore  &  O.  R.  Co., 
4  Gill.  &  J.  I,  63. 

Minnesota.  —  Peterson  v.  Village 
of  Cokato,  84  Minn.  205,  87  N.  W. 
615. 
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Missouri.  —  State  v.  Lingle,  128 
Mo.  528,  31  S.  W.  20. 

Nebraska.  —  State  v.  Scott,  59  Neb. 
499,  81  N.  W.  305;  Redell  v.  Moores, 
63  Neb.  219,  88  N.  W.  243,  93  Am. 
St  Rep.  431. 

A/V't'  Hampshire.  —  Hall  v.  Brown, 
58  N.  H.  93. 

West  Virginia.  —  Hart  v.  Balti- 
more &  O.  R.  Co.,  6  W.  Va.  336. 

"  No  proof  is  required  of  facts 
which  everybody  is  presumed  to 
know.  When  such  facts  become  ma- 
terial in  a  legal  controversy  it  is  the 
duty  of  courts  and  juries  to  take  no- 
tice of  them,  and  act  upon  them  with- 
out proof."  Chicago,  B.  &  Q.  R.  Co. 
V.  Warner,  108  111.  538,  holding  that 
it  was  unnecessary  to  prove  that  the 
crushing  and  amputation  of  a  per- 
son's arm  caused  him  great  suffering 
and  impaired  his  ability  to  pursue  his 
business. 

24.  Durch  v.  Chippewa  Co.,  60 
Wis.  227,  19  N.  W.  79. 

25.  Topeka  v.  Zufall,  40  Kan.  47 ; 
Mobile  &  B.  R.  Co.  v.  Ladd,  92  Ala. 
287,  9  So.  169;  Cash  V.  State,  10 
Humph.   (Tenn. )   iii. 

26.  The  action  of  the  court  in  cor- 
recting a  misstatement  of  counsel  to 
the  jury  as  to  the  distance  between 
New  York  and  Pittsburgh,  and  tell- 
ing them  that  it  was  only  444  miles 
instead  of  500  miles  as  stated,  was 
held  no  error  on  the  ground  that  this 
is  a  matter  of  the  geography  of  the 
country  of  which  the  court  may  take 
judicial  notice.  Pearce  v.  Langfit, 
loi   Pa.  St.  507,  47  Am.  Rep.  y2,7- 

27.  Alabama.  —  Russell  v.  Hunts- 
ville  R.  L.  &  P.  Co.,  137  Ala.  627,  34 
So.  855 ;  Sheffield  Furnace  Co.  v. 
Hull  Coal  &  Coke  Co.,  loi  Ala.  446, 
481,  14  So.  672 ;  White  v.  Rankin,  90 
Ala.  541,  8  So.   118. 

Arkansas.  —  Cox  v.  State,  68  Ark. 
462,  60  S.  W.  27;  Railway  Co.  v. 
Maddry,  57  Ark.  306,  21  S.  W.  472. 

Connecticut.  —  Gaylor's  Appeal,  43 
Conn.  82. 
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is  of  course  bound  to  notice  facts  correctly.-®  However,  it  is  not 
prejudicial  error  to  receive  evidence  in  such  cases,-"  except  perhaps 
as  to  those  matters  of  law  upon  which  an  issue  of  fact  cannot  be 
made.^°  And  even  as  to  the  latter  the  court  may  seek  information,^^ 
and,  it  has  been  held,  require  the  production  of  evidence.^-  Proof 
may  be  required  of  facts  of  which  the  court  entertains  doubt,  even 
though  they   are   proper   subjects   for   judicial   notice ;''   especially 


Illinois.  —  Lynn  v.  People,  170  111. 
527,  48  N.  E.  964. 

Iowa.  —  State  v.  Chingren,  105 
Iowa  169,  74  N.  W.  946. 

Maine.  —  White  v.  Phoenix  Ins. 
Co.,  83  Me.  279,  22  Atl.  167. 

Massachusetts.  —  Com.  v.  Pear,  183 
Mass.  242,  66  N.  E.  719;  Com.  v. 
Marzynski,  149  Mass.  68,  21  N.  E. 
228. 

Mississippi.  —  Rogers  v.  Kline,  56 
Miss.  8c8. 

Missouri.  —  Chapman  z'.  Currie,  51 
Mo.  App.  40. 

Nevada.  —  E.v  parte  Kair,  80  Pac. 
463- 

The  Statutes  of  the  state  are  not 
admissible  in  evidence,  since  the  court 
takes  judicial  notice  of  them.  City 
of   Topeka   v.    Tuttle,   5    Kan.   311. 

28.  United  States  v.  One  Thous- 
and Five  Hundred  Bales  of  Cotton, 
27  Fed.  Cas.  No.   15,958. 

29.  Alabama.  —  Mobile,  J.  &  K. 
C.  R.  Co.  V.  Bromberg,  sy  So.  395 ; 
Adler  v.  State,  55  Ala.  16;  Louisville 
&  N.  R.  Co.  V.  Mothershed,  97  Ala. 
261,  12  So.  714;  Mobile  &  B.  R.  Co. 
V.  Ladd,  92  Ala.  2S7,  9  So.  1169 ;  Cook 
V.  State,  no  Ala.  40,  20  So.  360 
(Webster's  International  Diction- 
ary). 

California.  —  People  v.  Hagar,  52 
Cal.    171. 

Georgia.  —  Williams  z'.  State,  67 
Ga.  260. 

Michigan.  —  Ives  v.  Kimball,  I 
Mich.  308. 

Missouri.  —  Grimes  v.  Eddy,  126 
Mo.  168,  28  S.  W.  756,  47  Am.  St. 
Rep.  653,  26  L.  R.  A.  638. 

New  York.  —  Lendle  v.  Robinson, 
53  App.  Div.  140,  65  N.  Y.  Supp.  894. 

In  King  v.  Sutton,  3  M.  &  S. 
(Eng.)  532,  542,  a  preamble  to  an 
act  of  parliament  was  held  properly 
introduced  in  evidence  to   show   the 


facts  therein  recited,  it  being  a  mat 
ter  which  the  court  was  bound  to  ju- 
dicially notice  and  state  to  the  jury. 

The  Introduction  of  Incompetent 
Evidence  upon  a  matter  of  which  the 
court  takes  judicial  notice  is  not 
prejudicial  error.  See  Hizer  v.  State, 
12  Ind.  330. 

Standard  Encyclopedias  like  the 
Brittanica  are  recognized  as  being 
authentic  and  in  general  use,  and 
may  therefore  be  received  in  evidence 
as  to  matters  contained  therein  of 
which  judicial  knowledge  is  pos- 
sessed. Atchison,  T.  &  S.  F.  R.  Co. 
V.  Ryan,  62  Kan.  682,  64  Pac.  603. 
See  article  "  Books." 

Dictionaries  are  admitted,  not  as 
evidence,  but  only  as  aids  to  the 
memory  and  understanding  of  the 
court.    Nix  V.  Hedden,  149  U.  S.  304. 

30.  Rogers  v.  Cady,  104  Cal.  288, 
38  Pac.  81,  43  Am.  St.  Rep.  100; 
State  v.  Bailey,  16  Ind.  46. 

In  Gilbert  v.  Flint  &  P.  M.  R.  Co., 
51  Mich.  488,  16  N.  W.  868,  47  Am. 
Rep.  592,  it  was  held  to  be  a  matter 
of  common  knowledge  which  courts 
must  judicially  notice,  that  a  freight 
car  standing  near  a  railway  crossing 
is  not  an  object  calculated  to  frighten 
horses  of  ordinary  gentleness,  and 
the  submission  of  the  question  to  the 
jury  was  held  reversible  error.  See 
also  Highland  Ave.  &  Belt  Line  R. 
Co.  V.  Walters,  91  Ala.  435,  8  So.  357. 

31.  Gaylor's  Appeal,  43  Conn.  82. 
See  supra,  "  Sources  of  Information." 

32.  Hall  r.   Brown,  58  N.   H.  93- 

33.  Marsee  v.  Middleborough 
Towns  Land  Co.,  23  Ky.  L.  Rep. 
1258,  65  S.  W.  118.  See  also  Com. 
V.  King,  150  Mass.  221,  22  N.  E.  905, 
5  L.  R.  A.  536. 

Montana  Statute  requiring  produc- 
tion of  document  or  book  of  refer- 
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may  this  be  so  wlion  to  tlii'  court's  doubts  is  added  denial  of  such 
facts."' 

piuc  slinwiiig  the  fact   to  be  noticed.  34.     DoiiphcTty   v.    Belhunc,   7   Ga. 

.'\iinin(ison  v.   Wil.son,   11    N.   D.   193,       90,  distiniiuishcd   in   Lane  v.   Harris, 
91   N.  VV.  37.  16  Ga.  217. 


JUSTIFIABLE  HOMICIDE.— See  Homicide. 
Vol.  vn 
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